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PKEFACE  TO  VOLUME  LX. 


Two  leading  cases  of  great  commercial  importance  occur 
in  the  latter  part  of  this  volume.  One  is  Beckham  v.  Drake^ 
p.  678,  which  did  much  to  settle  the  law  as  to  the  liability 
of  an  undisclosed  principal  (in  the  particular  case  a  sleeping 
partner).  The  Court  of  Exchequer,  as  it  was  sixty  years 
ago,  is  commonly  and  not  unjustly  believed  to  have  been 
over-technical.  But  it  should  be  remembered  that,  when 
the  technicalities  of  pleading  did  not  stand  in  the  way,  no 
one  could  expound  the  principles  of  the  Common  Law  with 
larger  insight  than  Baron  Parke,  or  apply  them  with  more 
practical  sense.  In  this  case  the  Court  emphatically  refused 
to  hamper  mercantile  dealings  with  technical  rules  appro- 
priate only  to  instruments  under  seal.  The  second  case  is 
Whitehead  v.  Anderson^  p.  819,  which  has  governed  or  guided 
many  decisions  upon  the  law  of  stoppage  in  transitu.  Here 
again  the  same  Court  most  wisely  declined  to  countenance 
speculative  refinements  on  the  doctrine  of  constructive 
delivery.  A  somewhat  analogous  point,  as  to  the  effect  of 
delivering  the  key  of  a  locked  store,  is  handled  by  the  Court 
of  Common  Pleas  in  Milgate  v.  Kebble^  p.  475.  In  this  class 
of  cases,  however,  although  there  is  some  authority  for  the 
use  of  the  word  "constructive,"  it  is  the  better  opinion  that, 
where  such  delivery  has  been  held  effectual,  it  does  not 
operate  as  a  constructive  or  "  symbolic  "  delivery,  but  as 
giving  actual  control  of  the  goods.  As  Lord  Hardwicke 
said  long  ago,  "it  is  the  way  of  coming  at  the  possession  or 
to  make  use  of  the  thing."  Accordingly  delivery  of  a  key 
is  not  delivery  of  the  goods  where  the  control  thereby 
acquired  is  not  complete  or  exclusive,  for  example  where. 
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as  in  Milgate  v.  Kebble,  the  receptacle  of  which  the  key  is 
delivered  is  within  another  locked  inclosure  of  which  the 
key  is  not  delivered. 

Another  decision  of  the  Court  of  Exchequer  which  may 
fairly  be  called  a  leading  one  is  Kelly  v.  Solaris  p.  666, 
which  finally  settled  that  not  means  of  knowledge,  but  only 
actual  knowledge  of  the  facts  at  the  time  of  payment,  is  a 
bar  to  the  recovery  back  of  money  paid  under  a  mistake 
of  fact,  and  that  for  this  purpose  it  is  all  one  whether  a  fact 
was  neverknown  or  has  been  known  and  since  forgotten. 

At  p.  454  will  be  found  one  of  Mr.  Justice  Maule's 
characteristic  dicta  on  what  one  may  call  the  facts  behind 
the  law  of  the  land.  "Scarcely  any  verdict  would  stand 
if  it  could  be  set  aside  because  the  jury  had  reasoned  incon- 
clusively. The  trial  by  jury  is  not  founded  upon  an  absurd 
supposition  that  all  twelve  will  reason  infallibly  from  the 
premises  to  the  conclusion." 

The  judgment  of  Knight  Bruce,  V.-C,  in  Gibson  v.  D^Este^ 
p.  262,  was  reversed  by  the  House  of  Lords;  but  in  the 
peculiar  circumstances  explained  in  Mr.  Saunders's  intro- 
ductory note,  at  p.  263,  it  is  still  a  valuable  authority.  The 
decision  of  the  Lords  in  Wilde  v.  Gibson  must  nominally 
stand,  according  to  the  dogma  of  infallibility  which  Lord 
Halsbury  has  adopted  from  Lord  Campbell ;  few  conveyancers 
will  doubt  that,  if  ever  the  necessity  should  arise,  it  will  be 
explained  away  somehow. 

In  Leach  v.  Leach^  pp.  247,  249,  the  same  Vice-Chancellor 
had  before  him  a  bequest  "worded  with  such  curious 
perplexity,  and  open  to  such  various  arguments  of  construc- 
tion, that  any  interpretation  of  it  can  scarcely  be  much  better 
than  conjectural."  More  than  one  or  two  learned  persons 
have  asked,  at  various  times  during  the  last  half-century, 
what  useful  purpose  is  served  by  reporting  cases  on  the 
construction  of  anomalous  and  ill-penned  wills,  and  no 
suflSicient' answer  has  yet  been  given.    Another  will,  "  singular 
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throughout  both  in  form  and  language,"  was  that  of  Sarah 
Beales  {Beales  v.  Crisford^  p.  412),  who,  among  other  remarks, 
said  of  a  nephew,  "He  was  always  a  kind  of  fag  to  me." 
What  is  the  office  of  a  spinster's  fag  ?  and  what  is  the 
difference,  iii  a  spinster's  household,  between  an  actual  and  a 
constructive  fag?  Recent  extra-judicial  discussion  of  a 
"  sort  of  a  war  "  does  not  seem  to  throw  much  light  on  the 
problem. 

At  p.  333  will  be  found  an  example  of  the  corrections 
which  sometimes  result  from  comparing  the  "authorized" 
report  of  a  case  with  other  contemporary  ones,  and  which 
naturally  cannot  be  found  in  any  mere  re-issue  of  a  single 
series  of  reports. 

F.  P. 
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(1)  The  description  of  Mr.  Justice  Erskine  as  a  knight  in  the  earlier 
volumes  of  Manning  and  Granger's  Reports  was  erroneous.  As  a  peer's 
son  he  would  not  have  been  knighted  in  the  ordinary  course ;  and  the  lists 
of  the  Judicial  Committee  in  Moore's  Privy  Council  Reports,  and  of  the 
Benchers  of  Lincoln's  Inn  in  the  Law  List  down  to  1863  (confirmed  by 
the  description  of  the  Right  Hon.  Thomas  Erskine  in  a  deed  of  which  a 
copy  is  before  me),  show  that  in  fact  he  was  not. — ^F.  P. 
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paging  by  which  the  original  reports  are  usuaily  cited,  are  noted  at 
the  head  of  ea^h  case,  and  references  to  the  same  paging  aire 
continued  in  the  margin  of  the  text. 
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SKEAT8  V.  SKEAT8.  18*2. 

Nov,  8,  9. 
(2  Y.  &  C.  0.  0.  9—13;  S.  C.  12  L.  J.  Ch.  22;  6  Jur.  942.)  

One  seised  of  a  copyhold  estate  for  the  joint  lives  of  himself  and  J.  and  BRu^i^y^c. 
the  survivor,  surrenders  it  to  the  lord,  and  takes  a  new  grant  for  the  joint  r  g  i  * 

lives  of  himself,  J.,  and  W.,  the  surrenderor's  son,  and  the  longest  liver  of 
them :  Held,  under  the  circumstances  of  the  case,  that  this  was  intended 
to  be  an  advancement  for  W. 

John  Sebats,  of  Bomsey,  Hants,  being  seised  to  him  and  his 
heirs,  according  to  the  custom  of  the  manor  of  Bagnor,  in  the  county 
of  Berks,  of  a  messuage  and  two  acres  of  land,  holden  for  the  lives 
of  himself  and  his  brother,  James  Skeats,  and  the  life  of  the  longer 
liver  of  them,  in  August,  1812,  surrendered  the  same  into  the  hands 
of  the  lord,  who  regranted  to  him  seisin  of  the  premises,  to  have 
and  to  hold  the  same  to  him,  John  Skeats,  the  before-named  James 
Skeats,  and  William  Skeats,  the  son  of  John  Skeats,  then  aged 
about  seven  years,  for  the  term  of  their  natural  lives,  and  the  life 
of  the  longer  liver  of  them  successively,  at  the  will  of  the  lord,  t&c. 
Whereupon  John  Skeats  paid  a  fine  of  ten  guineas,  and  was  duly 
admitted  tenant  by  copy  of  the  premises. 

John  Skeats,  by  his  will,  dated  in  September,  1888  (at  which 
time  he  was  about  80  years  old),  after  directing  payment  of  his 
debts,  devised  his  real  estates  (including,  as  the  will  stated,  the 
messuages  held  of  the  manor  of  Bagnor  for  his  the  testator's  own 
life,  and  the  life  of  his  son,  William  Skeats,  who  was  nominated  by 
him  as  a  trustee  for  his  the  testator's  own  use  and  benefit  when  he 
the  testator  obtained  the  last  grant  of  the  premises,  and  not  for  his 
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Skkats  the  said  William  Skeats'  own  advancement),  and  all  his  personalty 
SKEAT8.  to  the  plaintiffs,  their  heirs,  executors,  and  administrators,  upon 
trust  for  his  the  testator's  wife  for  her  life,  and,  after  her  decease, 
upon  trust  to  sell  the  same  and  divide  the  produce  amongst  so  many 
of  his  children  and  grandchildren  as  should  be  then  living  in  such 
parts  and  shares  as  the  plaintiffs  should  think  reasonable.  And 
he  appointed  his  sons,  the  plaintiffs,  James  and  Joseph  Skeats,  his 
executors. 

The  testator   died  in    November,   1888,  having   survived    his 

[  *io  ]       brother,  James  Skeats,  but  leaving  the  plaintiffs  and   *William 

Skeats,  and  some  other  children,  surviving  him.     It  was  stated  at 

the  Bar,  but  this  did  not  appear  in  evidence,  that  William  Skeats 

was  the  youngest  son  of  the  testator. 

Upon  the  death  of  the  testator,  William  Skeats  entered  into 
possession  of  the  property  held  of  the  manor  of  Bagnor. 

The  bill  charged  that  the  defendant,  William  Skeats,  some  time 
previous  to  the  death  of  the  testator,  procured  from  the  testator  the 
copy  of  the  testator's  admittance  to  the  premises  under  a  promise  to 
return  the  same ;  that  he  neglected  to  return  the  same,  though 
repeatedly  required  so  to  do;  and  that,  in  consequence  of  this 
neglect,  the  testator  had  given  one  of  the  plaintiffs,  Joseph  Skeats, 
authority  to  proceed  at  law  against  the  defendant  for  recovery  of 
the  document. 

The  bill  prayed  that  the  defendant  might  be  declared  a  trustee 
of  the  premises  for  the  plaintiffs,  and  might  be  decreed  to  surrender 
them  accordingly. 

The  defendant,  by  his  answer,  stated,  that  at  the  age  of  nineteen 
he  went  to  London,  where  he  remained  about  nine  years ;  that,  at 
the  expiration  of  that  time  (1888),  he  went  to  visit  his  father,  and 
that,  upon  that  occasion,  his  father,  after  observing  that  the  pro- 
perty would  ultimately  be  his,  gave  him  the  copy  admission.  The 
defendant  wholly  denied  that  the  document  was  given  him  under  a 
promise  to  return  it.  He  alleged  that  the  transaction  was  intended 
by  his  father  as  an  advancement  to  him,  and  insisted  that  such 
advancement  could  not  be  affected  by  the  words  of  the  will, 
supposing  the  will  to  be  valid.  He  suggested,  however,  that  the 
will  had  been  made  under  undue  influence. 

At  the  hearing  of  the  cause,  evidence  was  given  on  the  part  of 

the  plaintiffs  of  an  application  having  been  made  by  the  testator  to 

the  plaintiff,  Joseph  Skeats,  to  procure  from  the  defendant  the 

[  *ii  ]       restitution  of  the  copy  admission,  *and  of  Joseph  Skeats  having 
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accordingly  requested  the  defendant  to  deliver  up  the  same.  No  Skeats 
other  circumstances,  however,  of  any  importance  appeared  from  skkIts. 
the  depositions. 

Mr.  Simpkinson  and  Mr.  Parker,  for  the  plaintiffs : 

It  is  admitted  that  James  was  a  trustee  for  John,  and  we  contend 
that  both  James  and  William  were  trustees  for  John.     *    *    * 

(Thb  Vice-Ghancellob  :  Supposing  John  had  died,  leaving  James 
and  William,  for  whom  would  James  have  been  a  trustee?) 

There  is  nothing  to  show  that  he  would  have  been  a  trustee  for 
William.  No  case  goes  so  far.  In  Crabb  v.  Crabb  (i)  the  banker 
was  the  agent  for  both  son  and  father.     *    *    * 

Mr.  Ooodeve,  for  the  defendant  [cited  Dyer  v.  Dyer  (2), 
Sidmouth  v.  Sidmouih  (8),  Murless  v.  Franklin  (4),  and  Finch  v. 
Finch  (6)]. 

Mr.  Simpkinson,  in  reply.  [  12  J 

Thb  Yice-Chancbllob  :  ^^-  9- 

Before  disposing  of  this  case,  I  wished  to  read  again  Dyer  v. 
Dyer,  and  some  other  of  the  decided  cases.  Having  done  so,  I 
continue  of  opinion  that  the  state  of  the  authorities  renders  it 
impossible  for  me  to  decide  against  the  defendant,  whatever  I  may 
suspect  to  have  been  the  real  view  and  intention  of  his  father  in  the 
transaction  under  which  he  claims.  Evidence  of  intention  beyond 
the  assurance  itself,  and  the  relationship  of  the  parties,  there  is 
none ;  except,  that  if  any  weight  is  to  be  given  to  the  possession  of 
the  copy  of  Court  roll,  that  is  with  the  defendant.  Were  I  to  treat 
the  introduction  or  continued  use  of  the  name  of  James  Skeats,  or 
the  state  in  which,  after  the  death  of  John  Skeats  the  elder,  if  he 
had  been  survived  both  by  James  and  by  the  defendant,  the 
beneficial  ownership  of  the  property  would  probably  have  been 
daring  James's  life,  or  the  legal  power  over  the  whole  estate  which 
James  might  possibly  have  then  had,  as  creating  a  material  dis- 
tinction in  favour  of  the  plaintiffs,  I  should,  I  think,  be  acting 
against  the  principle  of  authorities  which  have  long  been  considered 
as  declaring  the  law  on  this  subject.    I  must,  therefore,  hold  that 

(1)  36  B.  B.  362  (1  My.  &  K.  511).  (4)  18  B.  B.  3  (1  Swanst.  13). 

(2)  2  B.  B.  14  (2  Cox,  92).  (6)  10  B.  B,  U  (15  Vea.  43). 

(3)  50  B.  B.  235  (2  Beay.  447). 
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Sesats 

Skeatb. 

[•13] 


the  defendant  being  the  son  of  John  Skeats  the  elder,  the  ^plaintiffs 
have  failed  in  showing  the  defendant  to  be  a  trustee,  and  that  the 
bill  should  consequently  be  dismissed,  but  without  costs,  and 
without  prejudice  to  the  question  whether  a  case  of  election  against 
the  defendant  is  or  is  not  created  by  his  father's  will,  or  to  any 
proceedings  at  law  which  the  plaintiffs  may  be  advised  to  take. 


1842. 

Kot,  8. 

Kl^IOHT 

Bbuoe,  V.-C. 

[18] 


[•U] 


WHITMORE  V.  OXBORROW(l). 

(2  Y.  &  0.  C.  C.  13—18;  S.  C.  12  L.  J.  Ch.  21 ;  6  Jur.  985.) 

A  creditor  whose  debt  is  secured  by  a  bill  of  exchange  payable  in  ftUuro 
may  maintain  a  creditors'  bilL  Whether  he  can  obtain  a  decree  for 
immediate  security  must  depend  on  circumstances. 

In  the  year  1889,  the  plaintiff,  who  carried  on  business  as  a  pawn- 
broker at  Stockport,  transferred  that  business  to  James  Oxborrow. 
The  consideration  for  the  transfer  was  the  sum  of  800Z.  cash,  and 
2,952Z.  secured  by  bills  of  exchange  drawn  by  the  plaintiff  upon  and 
accepted  by  Oxborrow,  and  made  payable  at  succeeding  intervals  of 
six  calendar  months  for  the  space  of  about  nine  years  and  a  half. 
Oxborrow  also  executed  to  the  plaintiff  a  bond  and  warrant  of 
attorney.  The  bond,  which  was  dated  the  4th  November,  1839,  was 
conditioned  to  be  void  if  Oxborrow,  his  heirs,  executors,  or  adminis- 
trators, should  duly  take  up  and  pay  the  several  bills  as  they 
should  respectively  become  due  and  payable ;  provided  always,  that 
if  default  should  be  made  by  Oxborrow,  his  heirs,  executors,  or 
administrators,  in  payment  of  any  of  the  bills,  when  the  same 
should  become  due,  and  the  same  should  not  be  paid  by  Oxborrow, 
his  heirs,  executors,  or  administrators,  within  twenty-four  hours  after 
demand  of  payment  thereof  by  the  plaintiff,  his  executors,  adminis- 
trators, or  assigns,  by  writing,  &c.,  then  the  whole  of  the  said  sum  of 
2,9622.  the  amount  of  the  bills  of  exchange,  or  such  part  thereof  as 
should  then  remain  unpaid,  should  be  deemed  immediately  payable, 
and  should  be  recoverable  and  recovered  by  the  plaintiff,  his 
executors,  administrators,  or  assigns,  by  virtue  of  the  bond,  but 
subject,  in  that  case,  to  a  rebate  of  ^interest  proportioned  to  the 
change  in  the  period  of  paying  the  principal  money  then  unpaid. 
The  plaintiff  on  his  part  covenanted  with  Oxborrow  that  he  would 
not  directly  or  indirectly  carry  on  the  business  of  pawnbroker  at 
Stockport,  or  within  ten  miles  thereof,  nor  set  up,  make,  or 
encourage  any  opposition  to  the  said  trade  or  business  thereafter  to 

(1)  In  re  Hargreavea  (1890)  44  Ch.  Div.  236;  69  L.  J.  Ch.  376,  62  L.  T,  819. 
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be  carried  on  by  Oxborrow,   his   execators,   administrators,   and    Whitmorb 
assigns,  nor  do  any  act,  matter,  or  thing  to  the  prejudice  thereof.       oxbobbow. 

Immediately  after  the  conclusion  of  this  arrangement,  James 
Oxborrow  entered  upon  the  business,  and  continued  to  carry  it  on 
till  his  death,  which  occurred  in  June,  1840.  After  that  period,  the 
business  was  carried  on  by  his  widow,  the  defendant,  who  was  his 
administratrix. 

The  first  bill  of  exchange  became  due  in  the  lifetime  of  Oxborrow, 
and  was  paid  by  him.  After  his  decease,  the  bills  which  became 
due  previously  to  the  filing  of  the  defendant's  answer,  and  for 
any  thing  that  appeared  to  the  contrary,  up  to  the  hearing  of  the 
cause,  were  paid  by  her. 

The  present  suit,  which  was  framed  as  a  creditors'  suit,  was 
instituted  for  the  purpose  of  having  the  remainder  of  the  debt 
either  paid  to  the  plaintiff  with  a  rebate  of  interest,  or  secured  in 
Court.  The  bill  prayed  the  usual  accounts,  an  injunction  to 
restrain  the  defendant  from  further  interfering  in  the  administration 
of  the  intestate's  estate,  and  a  receiver. 

The  principal  allegations  upon  which  this  relief  was  sought,  were, 
that  the  assets  of  the  intestate  at  his  death  were  not  sufficient,  or 
barely  sufficient  to  pay  his  debts  including  the  plaintiff's  demand; 
that  the  defendant  had  paid  divers  simple  contract  creditors  of  the 
intestate  without  securing  to  the  plaintiff  or  reserving  out  of  the 
assets  a  sufficient  sum  to  answer  the  amount  of  the  bills,  and  that 
she  had  also  out  of  the  intestate's  effects  maintained  herself,  and 
otherwise  applied  considerable  sums  of  money  for  her  "^own  use,  [  *15  ] 
and  carried  on  the  business  at  a  loss  and  in  an  improvident 
manner. 

The  defendant,  by  her  answer,  denied  that,  on  the  decease  of 
James  Oxborrow,  his  estate  and  effects  were  insufficient  or  barely 
sufficient  for  the  discharge  of  his  debts ;  and  she  believed  that  such 
estate  and  effects  were  then  and  also  at  the  time  of  filing  her  answer 
sufficient  to  pay  and  satisfy  all  his  just  debts  including  his  liabilities 
to  the  plaintiff.  She  admitted  that  she  had  out  of  the  testator's 
assets  paid  his  funeral  and  administration  expenses,  and  likewise 
the  ordinary  and  current  outgoings  in  the  business,  and  that  she 
had  obtained  her  livelihood  out  of  the  profits  made  by  carrying  on 
the  business,  but  from  no  other  source.  She  stated  in  a  schedule 
the  value  of  the  effects  of  the  intestate  come  to  her  hands,  but  save 
aa  aforesaid,  she  could  not  answer  as  to  the  amount  of  assets  come 
to  her  hands,  or  whether  out  of  the  intestate's  effects  she  had  or 
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Whithore    not  maintained  herself,  or  applied  considerable  sums  of  money  to 
OxBOBBow.    ber  own  use.     She  denied  the  charges  of  improvidence  and  mis- 
management, and  stated  her  belief  of  being  able  to  pay  all  the  bills 
as  they  might  become  due,  and  all  other  the  debts  or  liabilities  to 
which  the  intestate's  estate  might  be  subject. 
The  cause  now  came  on  for  hearing  on  bill  and  answer. 

Mr.  Russell  and  Mr.  Terrell,  for  the  plaintiff: 

The  defendant  admits  that  she  has  paid  simple  contract  creditors 
of  the  intestate,  alleging  as  an  excuse,  that  she  has  done  so  in  order 
to  carry  on  the  business  of  the  testator.  But  a  debt  on  bond, 
though  the  bond  be  not  yet  due,  takes  place  of  all  simple  contract 
debts,  for  the  obligation  is  the  present  duty  and  the  condition  is  but 
the  defeazance  of  it :  Williams  on  Executors.  Hence  if  an  action 
be  brought  against  an  executor  on  the  simple  contract  of  his 
testator,  he  may  plead  that  his  testator  entered  into  a  bond 
[  *i^  ]  payable  *at  a  future  day,  and  it  shall  cover  assets  to  the  amount  of 
the  sum  payable  by  the  condition  :  Btickland  v.  Brooke  (i).  The 
defendant  ought  to  have  converted  the  whole  of  the  assets 
immediately  on  the  intestate's  death,  and  after  paying  this  and 
other  specialty  debts,  invested  the  residue  in  Consols.  The  whole 
course  of  dealing  by  the  defendant  with  the  intestate's  assets  has 
been  an  uninterrupted  devastavit.  She  had  no  right  to  apply  any 
part  of  them  to  her  own  use  or  to  carry  on  the  trade.  The  plaintiff 
therefore  has  a  right  to  stop  the  dealing  with  those  assets  in  an 
improper  manner.  Every  creditor  who  shows  that  a  devastavit  has 
been  committed,  though  he  has  in  strictness  no  lien  on  the  assets, 
has  a  right  to  have  the  assets  secured.  The  circumstance  that  the 
debt  is  not  immediately  payable  is  immaterial.  If  a  simple  contract 
creditor  were  to  file  a  bill,  he  could  receive  nothing  till  every 
farthing  of  the  instalments  were  paid. 

Mr.  Koe  and  Mr.  Myhie,  for  the  defendant : 

If  the  bills  of  exchange  are  paid,  the  bond  does  not  come  into 
operation.  Until  default  in  payment  of  the  bills,  the  debt  remains 
a  simple  contract  debt ;  and  it  has  been  expressly  held  that  though 
a  bond  is  in  existence,  yet  if  it  be  not  payable,  an  executor  is 
entitled  to  be  allowed  payments  made  by  him  to  the  simple  contract 
creditors  of  his  testator :  Norman  v.  Baldry  (2). 

(1)  Cro.  Eliz.  315.  had  no  notice  of  the  bond  when  he 

(2)  6  Sim.  621,  where  the  executor      paid  the  simple  contract  debts. 
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(The  Vicb-Changbllob  referred  to  Read  v.  Blunt  (i)).  Whitmore 

OXBOBBOW. 

In  this  case  there  has  been  no  proof  of  misapplication  of  assets. 
The  carrying  on  the  trade  was  no  devastavit.  The  contract  was 
made  with  an  express  view  to  the  payment  of  the  consideration 
money  out  of  the  profits.  The  plaintiff  asks  for  a  mode  of  payment 
which  the  parties  never  contemplated.  Why  should  this  Court  give 
a  better  security  than  he  contracted  for  ?  Besides,  he  has  no  right 
to  file  a  bill  for  an  account.  The  right  to  file  *such  a  bill  is  [  *17  ] 
incidental  to  the  right  of  immediate  payment :  Flights.  Cook {2). 
In  that  case,  relief,  it  is  true,  was  given,  but  on  the  ground  of 
special  lien.  Here,  the  plaintiff  has  by  his  own  contract  excluded 
himself  from  any  such  claim.  He  expressly  covenants  that  he  will 
not  interfere  in  the  business. 

Mr.  Russell,  in  reply.     *     *     * 

During  the  argument  the  Vicb-Ghakcbllob  asked  the  defendants' 
counsel  whether  their  client  would  admit  assets  sufficient  to  pay 
the  plaintiff's  debt.  To  this  question,  however,  no  distinct  answer 
was  given. 

Thb  Vice-Ghancbllob  : 

I  am  of  opinion  that,  at  least  in  a  case  where  assets  are  not 
admitted,  a  creditor  of  the  deceased,  whose  debt  is  not  payable  in 
presently  but  payable  infaturo,  may  file  a  bill  against  the  personal 
representative  of  the  deceased  in  respect  of  such  interest  as  the 
creditor  has  in  the  assets,  that  is  to  say,  a  creditors'  bill.  Whether 
any  special  decree  should  be  made  on  such  a  bill  must  depend  on 
circumstances. 

In  the  present  case,  no  act  of  malversation  in  an  immoral  sense 
has  been  brought  home  to  the  personal  representative.  It  is  possible 
(upon  that  I  give  no  opinion)  that  some  payments  may  appear  to 
have  been  made  which  in  strictness  ought  not  to  have  been  made, 
or  that,  considering  the  situation  of  affairs  at  the  intestate's  death, 
his  trade  ought  not  to  have  been  carried  on.  But  the  circumstances 
are  not  such  as  to  render  it  proper  at  present  *to  appoint  a  receiver,  [  'is  ] 
or  to  direct  an  account  of  the  profits  of  the  trade. 

(1)  a  Sim.  567.    A  case  completely      44  GL  D.  236,  59  L.  J.  Ch.  375. 
covered  by  the  judgment  of  the  Coiirt         (2)  2  Yes.  Sen.  619. 
of  Appeal  in  In  re  Hargreaves  (1890) 
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Whitmobb  Let  the  Master  take  an  account  of  what,  if  anything,  is  due  and 
OxBOBBOw.  to  become  due  to  the  plaintiff  by  virtue  of  the  bond  and  bills  of 
exchange  in  the  pleadings  mentioned,  or  any  of  them.  Take  the 
ordinary  account  in  a  creditors*  suit  against  the  personal  repre- 
sentative of  the  intestate,  giving  the  defendant  liberty  to  apply  to 
the  Court  to  stay  or  suspend  the  taking  of  that  account  in  case  she 
shall  admit  assets.  Let  the  Master  inquire  and  state  what  it  will 
be  fit  and  proper  and  for  the  benefit  of  the  persons  interested  should 
be  done  with  respect  to  the  trade  and  business  of  the  testator  and 
the  stock  employed  therein,  and  let  the  Master  be  at  liberty  to  state 
any  special  circumstances  with  respect  to  the  past  conduct  of  the 
defendant  in  respect  of  the  trade  since  the  testator's  death,  if  the 
Master  shall  so  think  fit,  and  otherwise.  And  if  anything  with 
respect  to  the  future  conduct  of  the  defendant  in  respect  of  the 
trade  or  assets  shall  arise  which  the  plaintiff  shall  be  advised  is 
such  as  to  render  an  application  to  the  Court  necessary,  let  him  be 
at  liberty  to  apply  to  the  Court  in  respect  thereof :  the  defendant 
undertaking,  without  prejudice  to  any  question,  that,  as  long  as  she 
shall  carry  on  the  trade,  she  will  carry  it  on  in  a  proper  manner. 
Liberty  to  apply  generally.  Reserve  further  directions  and  costs. 
Beserve  any  question  as  to  profit  and  loss  made  or  to  be  made,  in 
carrying  on  the  trade  since  the  testator's  death. 


1842. 
Nov.  9. 

Knight 
Bbucb,  V.-O, 

[18] 


HOLDICH  V.  HOLDICH(l). 

(2  Y.  &  C.  0.  C.  18—23.) 

Under  the  old  law  of  dower  a  widow  was  not  bound  to  elect  between  the 
benefits  given  to  her  by  her  husband's  will  (including  an  annuity  charged 
upon  his  real  estate)  and  dower,  even  as  regards  land  specifically  devised 
by  the  will  as  **  all  my  land  in  a  particular  parish." 

John  Holdigh,  of  Elton,  in  the  county  of  Huntingdon,  by  his  will 
devised  as  follows :  First,  I  direct  all  my  just  debts,  funeral  and 
testamentary  expenses,  to  be  fully  paid  and  satisfied,  and  after 
payment  thereof,  I  give  and  bequeath  unto  my  dear  wife,  Mary 
Holdich,  a  clear  annuity  or  yearly  sum  of  602.  of  lawful  money  of 
Great  Britain,  for  and  during  the  term  of  her  natural  life ;  and 
from  and  immediately  after  her  decease,  I  order  and  direct  that  the 
said  annuity  shall  sink  into  and  form  part  of  my  residuary  estate. 
I  also  hereby  give  permission  to  my  said  wife  to  continue  to  reside 


(1)  Thompson  v.  Burra  (1870)  L.  E.  16  Eq.  692,  42  L.  J.  Oh.  827 
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in  the  hoase  wherein  we  now  live,  and  *to  have  the  free  use  of  the  Holdioh 
hoasehold  goods  and  furniture  that  may  be  on  the  said  premises  at  holdioh. 
the  time  of  my  decease,  for  and  during  the  term  of  her  natural  [  ""id  ] 
life,  if  she  should  so  long  continue  my  widow  and  unmarried  ;  and 
from  and  after  her  decease  or  marrying  again,  whichever  shall 
first  happen,  I  do  hereby  direct  the  same  shall  also  sink  into  and 
form  part  of  my  residuary  estate.  [The  testator  then  bequeathed 
some  legacies  and  continued  as  follows:]  And  subject  to  the 
payment  of  such  annuity  and  bequests  hereinbefore  mentioned,  I 
hereby  give,  devise,  and  bequeath  all  that  my  freehold  estate  and 
premises,  with  the  appurtenances  thereto  belonging,  situate,  lying, 
and  being  in  the  parish  of  Elton  in  the  county  aforesaid,  and  all 
the  rest,  residue,  and  remainder  of  my  real  and  personal  estate 
and  effects,  whatsoever  and  wheresoever,  either  in  possession, 
reversion,  remainder,  or  expectancy  to  my  son  John  Holdich,  to 
hold  to  him  my  said  son  John  Holdich,  his  heirs  and  assigns  for 
ever.  And  I  hereby  nominate,  constitute,  and  appoint  him  sole 
executor  of  this  my  will ;  hereby  revoking  and  making  void  all 
former  wills  by  me  at  any  time  heretofore  made. 

The  testator  died,  leaving  John  Holdich  his  heir-at-law.  '-      -' 

The  bill  was  filed  by  Mary  Holdich  against  John  Holdich, 
claiming  dower  out  of  the  testator's  freehold  estates,  the  annuity  of 
50{.  for  her  life,  and  the  use  of  the  house  during  her  widowhood. 
The  question  was,  whether  she  should  elect  between  the  dower  and 
the  benefits  given  her  by  the  will. 

Mr.  Anderdon  and  Mr.  Bartrum,  for  the  plaintiflf.     *     *     * 

Mr.  Cooper  and  Mr.  W.  H.  Smith,  for  the  defendant. 

[A  great  number  of  cases  of  election  under  the  old  law  of  dower 
were  cited  which  are  now  practically  obsolete.] 

The  Yice-Chancellob  :  '■  ^^  -' 

I  feel  bound  by  the  present  state  of  the  authorities  to  say,  that 
a  mere  gift  of  an  annuity  to  the  testator's  widow,  although  charged 
on  all  the  testator's  property,  is  ^  not  sufficient  to  put  her  to  her 
election.  I  consider  myself  equally  bound  by  the  authorities  to 
say,  that  a  mere  gift  to  the  widow  of  an  annuity  so  charged,  and  a 
gift  of  the  whole  of  the  testator's  real  estate,  *though  specified  by  ^  *^^  ^ 
name,  to  some  other  person,  are  not  together  of  themselves  suffi- 
cient to  put  4he  widow  to  her  election  :  and,  moreover,  that  a  gift 
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HoLDicH     of  a  portion  of  the  real  estate  to  the  widow,  whether  for  life  or  daring 

HoLDicH.     widowhood,  is  not  sufficient,  as  to  the  residue  of  the  estate,  to  put 

the  widow  to  her  election  in  respect  of  dower.    Whether  my  opinion 

would  be  so  if  the  matter  were  res  Integra,  it  is  not  necessary  to  say. 

It  is  clear,  therefore,  that  the  annuity  here  does  not  bar  the  wife 

of  her  dower.    The  testator,  however,  has  given  her  his  house 

(which  is  admitted  to  be  freehold)  during  her  widowhood,  and,  after 

her  marrying  again,  he  directs  that  the  same,  that  is  the  house, 

shall  fall  into  and  form  part  of  the  residuary  estate.     Now,  if  the 

testator  had  pointed  to  a  particular  mode  of  using  and  enjoying 

the  house,  as  one  entire  thing,  after  the  widow's  second  marriage, 

it  might  be  possibly  right  to  hold  that  the  will  contained  a  declaration, 

as  in  RoadUy  v.  Dixon  (i),  that  she  should  not  marry  again,  and 

also  claim  her  dower  ;  because,  by  so  doing,  she  would  disappoint 

the  intention  of  the  testator,  that  the  property  should  be  used  and 

enjoyed  in  a  particular  way.     The  testator,  however,  has  not  done 

that.    He  has  only  directed  that,  upon  her  marriage,  the  house 

shall  fall  into  the  residue — not  directing  a  particular  mode  of 

enjoying  it.     So  as  to  the  Elton  property  ;  though  it  is  a  residuary 

gift  of  the  whole  real  estate  which  the  testator  had,  still  it  is  a 

mere  gift  of  the  subject  itself,  without  any  specification  of  the 

particular  mode  of  enjoying  it.     Therefore  it  falls  within  one  of 

the  rules  which  I  mentioned  in  the  outset.     In  Roadley  v.  Dixon 

and  Hall  v.  Hill  (2),  the  decisions,  in  both  of  which  I  entirely  agree, 

proceeded  on  the  ground  of  distinction  to  which  I  have  adverted. 

The  decision  in  Roadley  v.  Dixon  turned  on  the  mode  of  managing 

a  farm,  that  in  Hall  v.  Hill  on  the  power  of  leasing,  both  of  which, 

[  •28  ]       though  clearly  within  the  contemplation  *of  the  testator,  would  be 

substantially  disappointed  by  the  claim  of  dower.     To  put  the 

wife  to  her  election  on  the  ground  that  her  claim  to  dower  is 

inconsistent  with  the  intention  of  the  testator  as  to  some  other 

legatee  or  devisee,  there  must  be  something  beyond  the  mere  gift  to 

the  legatee  or  devisee.    There  must  be  such  circumstances  attending 

the  gift  as  that,  if  dower  be  admitted,  the  legatee  or  devisee  will 

be  disappointed  of  the  enjoyment  of  the  property  in  the  mode 

pointed  out  by  the  testator.     No  such  circumstances  occur  in  this 

case.     Therefore  I  consider  myself  bound  by  the  authorities  to  say, 

(1)  3  Hubs.  192,  where  the  trustees  her  for  dower;  but  the  will  as  reported 

of    the    will    had    special  powers  of  contained  no  reference  to  the  possibility 

management  over  the  whole  real  estate,  of  the  widow  marrying  again. — O.  A.  S. 

which  were  inconsistentwith  the  wife's  (2)  58  B.  B.  223  (I  Dr.  &  War.  94). 
claim  to  have  a  third  part  assigned  to 
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that  this  i^ill  does  not  exhibit  an  intention  to  exclude  the  wife     Holdigh 
from  dower,  to  which  she  is  prima  facie  entitled.  Holdioh. 

I  have  already  said  that  I  think  it  immaterial  to  direct  any 
inquiry  with  respect  to  the  value  of  the  property.  Whether  it 
could  in  my  opinion  be  right  in  any  case  of  this  kind  to  direct 
such  an  inquiry,  I  do  not  say.  In  this  case  annuities,  as  well  as 
legacies,  are  charged  upon  all  the  property.  The  will  was  made 
in  1829,  and  the  testator  lived  to  1836 ;  and  whatever  may  have 
been  the  value  of  the  property  at  his  death,  whether  sufficient  or 
not,  the  state  or  value  of  the  property  at  that  time  can  make  no 
difference  as  to  the  point  which  I  have  to  decide. 

Declare  the  widow  entitled  to  the  annuity  for  her  life,  and  to  the 
house  during  her  widowhood,  and  also  to  her  dower  out  of  the  rest 
of  the  real  estate  of  which  she  is  dowable.  Reserve  the  question, 
whether,  if  she  marry  again,  she  will  be  entitled  to  dower  from 
that  time  of  the  house. 


BBANDON  V.  ASTON.  1842. 

(2  Y.  &  0.  0.  C.  24—31.)  ^0^'  1^. 

1843 
A  personal  fund  was  bequeathed  to  such  of  the  children  of  J.  N.  as       AvHI  20 

should  live  to  attain  the  age  of  21  years.    J.  N.  had  three  children,  two  of  

whom  haying  attained  21  applied  for  payment  of  their  shares.     Under  the       Knight 

circumstances  of  the  case  the  Court  declined  to  pay  oyer  to  them  any  part  ^^^^e,  V.-C. 
of  the  capital,  but  allowed  them  to  receiye  the  interest  of  two-thirds         l^^l 
without  prejudice  to  the  claim  of  after-bom  children  of  J.  N. 

Lewis  Cohbn,  by  his  will,  gave  and  bequeathed  to  certain  persons 
named  in  his  will  one  annuity  or  clear  yearly  sum  of  60{.,  to  be 
paid  by  half-yearly  payments  on  certain  days  named,  upon  trust 
during  the  life  of  the  testator's  nephew,  Isaac  Nathan,  to  pay  the 
same  to  him  the  said  Isaac  Nathan,  when  and  as  the  same  should 
become  due  for  his  own  use  and  benefit,  the  first  payment  of  the 
annuity  to  begin  and  be  made  on  such  of  the  said  days  as  should 
first  happen  after  his  the  said  testator's  decease.  And  the  testator 
willed  and  directed  that  a  proper  fund  should  be  appropriated  to 
answer  and  pay  the  said  annuity.  And  he  declared  that  the  said 
Isaac  Nathan  should  have  no  power  to  sell,  mortgage,  incumber, 
or  anticipate  the  payment  of  the  said  annuity,  and  that  in  case  he 
should  attempt  so  to  do,  the  same  should  cease  and  be  no  longer 
payable  to  him ;  and  from  and  immediately  after  the  decease  of 
his  said  nephew,  Isaac  Nathan,  or  from  and  immediately  after  any 
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Bbandok  such  attempt  to  sell,  mortgage,  incumber,  or  anticipate  the  said 
AsTOK.  annuity,  the  testator  ordered  and  directed  that  his  said  trustees,  or 
the  survivors  or  survivor  of  them,  or  the  executors,  administrators, 
or  assigns  of  such  survivor,  should  pay,  transfer,  and  divide  the 
capital,  stocks,  and  funds,  in  or  upon  which  the  said  annuity  should 
be  invested  unto,  between,  and  amongst  such  and  so  many  of  the 
children  of  the  said  Isaac  Nathan,  lawfully  begotten,  as  being  sons 
or  a  son,  should  live  to  attain  their  or  his  age  or  respective  ages  of 
21  years,  or  being  a  daughter  or  daughters,  should  live  to  attain 
that  age,  or  be  married,  in  equal  shares  and  proportions ;  such 
shares  to  be  payable  and  transferable  to  such  children  immediately 
upon  their  attaining  21,  or  being  married,  if  the  same  should 
happen  after  the  decease  of  him  the  said  Isaac  Nathan,  and  in 
case  he  should  be  then  living,  to  be  a  vested  and  transmissible 
[  *25  ]  ^interest  in  such  children  or  child  as,  being  sons  or  a  son,  should 
attain  the  age  of  21  years,  or  being  daughters  or  a  daughter  should 
attain  that  age,  or  be  married  during  the  lifetime  of  the  said  Isaac 
Nathan,  and  should  be  paid,  transferred,  and  assigned  to  them, 
him,  or  her,  their,  his,  or  her  executors,  administrators,  or  assigns, 
immediately  on  the  death  of  him  the  said  Isaac  Nathan ;  and  in 
case  there  should  be  but  one  such  child  &c.,  then  the  testator 
directed  that  the  whole  of  the  said  stocks,  funds,  or  securities 
should  be  transferred,  paid,  and  assigned  to  such  one  child,  his 
or  her  executors  &c.,  absolutely ;  and  the  testator  appointed  the 
trustees  to  be  executors  of  his  will. 

The  testator  died  in  February,  1828,  leaving  Isaac  Nathan  and 
the  several  other  persons  named  in  his  will  surviving  him.  Isaac 
Nathan  had  a  daughter  and  two  sons. 

The  executors  duly  proved  the  testator  s  will,  and  set  apart  a 
sufficient  portion  of  his  personal  estate  to  answer  the  annuity. 
The  sum  set  apart  was  invested  in  the  purchase  of  1,666Z.  Consols, 
and  the  executors  regularly  paid  the  annuity  to  Isaac  Nathan  to  the 
29th  September,  1841, 

On  the  4th  October,  1841,  Isaac  Nathan  was  taken  in  execution 
for  debt  upon  a  writ  of  ca,  «a.,  and  was  confined  within  the  walls 
of  Whitecross  Street  prison. 

On  the  18th  of  the  same  month,  being  in  actual  custody  within 
the  walls  of  that  prison,  he  presented  his  petition  to  the  Court  for 
the  Belief  of  Insolvent  Debtors,  under  the  statute  1  &  2  Vict, 
c.  110,  thereby  stating  that  he  was  willing  that  all  his  real  and 
personal  estate  should  be  vested  in  the  provisional  assignee  according 
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to  ihe  provisions  of  the  statute,  and  praying  to  be  discharged.     Brandon 
The  petition  was  afterwards  duly  filed  and  the  usual  vesting  order      aston. 
made. 

In  the  schedule,  which  was  subsequently  filed  by  the  ^insolvent,        [  *26  ] 
he  described  the  annuity  as  being  payable  to  him  during  his  life, 
but  which  he  could  not  sell,  mortgage,  or  incumber. 

Claims  having  been  made  to  the  annuity  by  the  creditors'  assignee 
of  the  insolvent  on  the  one  hand,  and  the  children  of  Isaac  Nathan 
on  the  other,  the  present  bill  was  filed  by  the  trustees  against  the 
assignee  and  the  children,  for  the  purpose  of  having  the  rights  and 
interests  of  the  defendants  in  the  annuity  and  1,666L  Consols 
ascertained  and  declared. 

[The  Yice-Chancellob  held  that  the  insolvent's  petition  was  an 
**  attempt  to  incumber,"  and  that  his  children  had  become  entitled 
to  the  trust  fund.] 

The  cause  now  came  on  for  hearing  for  further  directions.     The  ^^f 3- 

Master  having  reported  that  two  of  the  children  of  Isaac  Nathan  ^!IL. 

were  of  age,  the  question  was,  whether,  upon  the  construction  of  [  ^^  ] 
the  will,  they  were  entitled  to  have  their  shares  of  the  fund  (now 
in  Court)  paid  to  them  immediately. 

Mr.  Wigram  and  Mr.  Faber,  for  the  plaintiffs,  observed  that 
Bullock  V.  Stones  (i)  was  the  only  case  in  favour  of  paying  the 
shares  immediately. 

Mr.  RiLSsell,  for  the  adult  children,  cited  Shepherd  y.  Ingram  (2), 
Mills  V.  N orris  (3),  and  Scott  v.  Earl  of  Scarborotigh  (4),  contending 
that  after-born  children  were  not  entitled. 

(The  Yicb-Chancbllob  :  The  rule  recognized  in  the  case  of 
Whithread  v.  Lord  St.  John  (6)  as  to  after-born  children  is  artificial, 
and  I  think  only  to  be  adopted  when  necessity  requires.  Lord 
Eldon,  in  cases  coming  very  near  it,  but  distinguishable  from  it, 
held  after-bom  children  to  be  entitled.) 

The  Yicb-Chancellob  said,  that  he  considered  the  case  so 
circumstanced  as  to  justify  him  at  present  in  withholding  the 

(1)  2  Ves.  Sen.  521.  (4)  49  E.  E.  317  (1  Beav.  154). 

(2)  Ambl.  448.  (5)  7  E.  B.  366  (10  Ves.  152). 

(3)  $  S,  B.  56  (5  Yes.  335). 
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[B.B. 


Bbakdon 
Aston. 


[31] 


capital  from  the  adult  children.  He  should,  however,  allow  them 
the  interest  of  their  shares,  which,  if  not  otherwise  right,  might 
be  supported  by  analogy  to  the  course  frequently  taken  by  the  Court 
as  to  maintenance. 

Let  one-third  of  the  dividends  of  the  fund  in  Court  be  paid  to 
one  of  the  adult  children,  one  other  third  to  the  other,  and  let  the 
remaining  third  be  carried  to  the  account  of  the  contingent  share 
of  the  infant,  without  prejudice  to  any  claim  which  after-bom 
children  of  the  father  may  have,  and  without  prejudice  to  any  claim 
which  the  insolvent  may  have. 


1842. 
Nav.  9,  12. 

Kkioht 
Bbuce,  V.-C. 

[81] 


TEED  V.   CAERUTHERS. 

(2  Y.  &  C.  0.  C.  31-42;  S.  C.  6  Jur.  987.) 

On  the  2nd  of  May,  1837,  freehold  and  copyhold  estates  were  mortgaged 
by  0.  to  T.,  subject  to  a  proviso  for  redemption  on  payment  of  10,000^.  on 
the  2nd  of  May,  1844,  with  interest  half-yearly  in  mean  time.  Prior  to  any 
default,  0.  paid  to  T.  7,000^.  by  cheque,  and  gave  him  two  bills  of  exchange, 
drawn  by  C.  &  Co.,  upon  and  accepted  by  C,  for  1,620^.,  at  three  months 
after  date,  and  for  1,500^  at  six  months  after  date,  being  together  the  total 
amount  of  the  mortgage  debt  and  interest.  Upon  the  receipt  of  the  cheque 
and  two  acceptances,  T.  signed  the  following  memorandum :  '*  7,000/. 
London,  2drd  December,  1839— Beceived  this  day  of  C,  the  sum  of  7,000/. 
in  cash  and  two  bills  of  exchange,  as  imder,  for  3,120/.,  drawn  by  C.  &  Co.  of 
M.,  upon  and  accepted  by  the  said  C,  one  dated  16th  December,  for  1,620/., 
the  other  dated  the  23rd  of  December,  for  1,500/.  and  which  cheque  for  7,000/. 
and  bills  for  3,120/.  making  together  10,120/.,  are  in  full  of  principal  and 
interest  due  to  me  upon  a  mortgage  of  C.'s  freehold  property  in  K.  and  S. 
for  10,000/.,  and  I  do  hereby  imdertake  whenever  required,  to  execute  a 
conveyance  of  the  said  property.  (Signed)  T."  T.  gave  this  memorandum 
together  with  the  title  and  mortgage-deeds  of  the  premises  to  C.  The 
cheque  for  7,000/.  was  paid,  but  both  the  bills  of  exchange  were  dis- 
honoured ;  C.  afterwards  conveyed  all  his  estate  to  a  trustee  for  the  benefit 
of  his  creditors,  and  then  became  bankrupt.  T.  never  reconveyed  the 
premises :  Held,  that  as  between  T.  and  C,  and  his  assignee  by  deed,  and 
his  assignees  in  bankruptcy,  the  receipt  of  the  cheque  and  bills,  and  the 
giving  the  above  memorandum,  did  not  discharge  the  mortgaged  premises 
from  the  mortgage,  but  that  on  their  dishonour,  T.  was  entitled  to  a  decree 
against  them  all  for  the  restoration  of  the  title  and  mortgage-deeds,  and  to 
a  decree  of  foreclosure. 

A  party  having  an  interest  in  the  subject-matter  of  a  suit  by  virtue  of  a 
partnership,  had  parted  with  his  interest  prior  to  the  date  of  filing  the  bill. 
The  plaintiff  nevertheless  made  him  a  defendant,  and  he  by  his  answer  dis- 
claimed. The  plaintiff  was  ordered  to  pay  the  defendant's  costs,  without 
being  entitled  to  them  over,  the  Court  being  of  opinion  that  the  plaintiff 
might  have  easily  ascertained  the  fact  of  the  assignment,  and  it  not  appearing 
that  he  had  attempted  to  do  so. 

Although  a  defendant  disclaim  all  interest  in  the  suit  at  the  Bar,  and  his 
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discIaiineT  is  entered  by  the  registrar,  yet  the  Court  will  retain  him  on  the  Tsed 

leoord,  if  there  be  any  question  whether  he  has  documents  relating  to  the  v, 

suit  in  his  possession  which  ought  to  be  delivered  up ;  and  an  inquiry  will  huthbrs 
be  directed  on  the  subject. 

Thb  plaintiff  having  lent  to  the  defendant  Garruthers,  10,0002. ; 
by  indentures  of  lease  and  release,  dated  the  Ist  and  2nd  of  May, 
1837,  between  the  defendant  Carruthers,  of  the  one  part,  and  the 
plaintiff  of  the  other  part,  certain  freehold  and  copyhold  lands, 
forming  an  estate,  called  the  Mitchell's  Estate,  and  Waghorn  Gate 
Farm,  were,  as  to  the  freehold,  released,  conveyed,  and  assured 
unto  the  plaintiff,  his  heirs  and  assigns,  and  as  to  the  copyhold, 
covenanted  to  be  duly  surrendered  to  him  *and  his  heirs,  subject  to  [  *32  ] 
a  proviso  therein  contained  for  the  redemption  and  reconveyance 
thereof,  on  the  payment  of  the  10,000Z.,  on  the  2nd  May,  1844, 
with  interest,  at  51.  per  cent,  per  annum,  in  the  meantime,  half- 
yearly,  on  the  2nd  of  November,  and  the  2nd  of  May.  The 
indenture  of  release  contained  a  proviso,  that  it  should  be  lawful  for 
the  said  defendant  Carruthers,  his  heirs,  executors,  or  adminis- 
trators, to  pay  off  the  said  sum  of  10,0002.,  or  any  part  thereof, 
not  being  less  than  1,0002.  at  each  payment,  at  any  time  before  the 
said  2nd  May,  1844,  on  giving  six  months'  notice  of  each  intended 
payment;  but  that  it  should  not  be  lawful  for  the  plaintiff,  his 
heirs,  executors,  administrators,  or  assigns,  to  call  in  any  part  of 
the  said  principal  before  the  said  2nd  May,  1844,  provided  the  said 
interest  were  punctually  paid ;  but  in  case  the  same  interest,  or  any 
half-yearly  payment  thereof,  should  be  in  arrear  for  the  period  of 
SO  days  after  the  same  should  become  due,  then  it  should  be  lawful 
for  the  plaintiff,  his  heirs,  executors,  administrators,  and  assigns, 
to  call  in  and  require  payment  of  the  said  principal  sum  and 
interest  in  like  manner  as  if  the  time  fixed  for  the  payment  thereof 
had  expired. 

In  the  month  of  December,  1889,  the  defendant,  Jbhn  Carruthers, 
gave  to  the  plaintiff  a  cheque  for  7,0002.,  on  Messrs.  Coutts  &  Co., 
in  part  discharge  of  the  principal  moneys  due  on  the  mortgage. 
He  also  gave  to  the  plaintiff  two  bills  of  exchange,  one  for  1,6202., 
and  the  other  for  1,5002.,  intended  to  be  in  discharge  of  the  8,0002., 
residue  of  the  principal  mortgage-money,  and  the  interest  then  due 
on  the  security,  which  amounted  to  1202.  Upon  the  receipt  of  the 
cheque  and  bills  of  exchange,  the  plaintiff  gave  a  receipt  for  the 
mortgage-money  and  interest. 

The  cheque  for  7,0002.  was  at  first  dishonoured  by  Messrs. 
CoattB  &  Co.,  but  it  was  shortly  afterwards  duly  paid.    *The  bill       C  *^  J 
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Teed  for  1,620Z.  was  discounted  by  Messrs.  Goutts  &  Go.  for  the  plaintiff, 
cl%-  ^^^  i^  became  due  in  their  hands,  and  was  dishonoured.  Upon 
RUTHBR8.  jjjjg  ijJjq  defendant  Garruthers  paid  Messrs.  Goutts  &  Go.  120Z.,  part 
thereof  in  cash,  and  gave  them  a  promissory  note,  drawn  by  him  in 
favour  of  the  plaintiff  for  the  residue,  which  note  was  indorsed  by 
the  plaintiff  as  his  surety.  Garruthers  at  the  same  time  deposited 
with  Messrs.  Goutts  &  Go.  all  the  title-deeds  of  the  mortgaged 
property  (except  the  mortgage-deeds  to  the  plaintiff,  which  he 
Garruthers  retained),  together  with  a  memorandum  in  writing,  by 
way  of  equitable  mortgage,  as  a  further  security  for  the  due  pay- 
ment of  that  note.  The  note,  having  become  due,  was  dishonoured, 
and  the  plaintiff  paid  the  amount  due  thereon  to  Messrs.  Goutts  & 
Go.  before  the  date  of  the  filing  the  bill. 

The  bill  of  exchange  for  1,500Z.  remained  in  the  plaintiff's  hands, 
and  became  due  on  the  26th  of  March,  1840,  and  was  dishonoured 
in  the  hands  of  Goutts  &  Go.,  and  remained  unpaid  at  the  time  of 
filing  the  bill. 

The  plaintiff,  on  the  8th  of  July,  1840,  filed  his  original  bill 
stating  the  above  facts,  and  praying  that  Messrs.  Goutts  &  Go. 
might  be  ordered  to  deliver  up  to  the  plaintiff  the  title-deeds  of  the 
mortgaged  property  and  the  memorandum  of  equitable  mortgage ; 
and  that  it  might  be  declared  that  the  plaintiff  was  entitled  to  a 
lien  on  the  mortgaged  property,  not  only  for  what  he  had  paid 
Messrs.  Goutts  &  Go.,  but  also  for  the  residue  of  the  sum  of  8,000Z. 
and  interest.  And  that  the  defendant  John  Garruthers  might  be 
ordered  to  redeliver  to  the  plaintiff  the  mortgage-deeds  and  the 
receipt,  and  that  he  might  in  the  meantime  be  restrained  by 
injunction  from  receiving  the  said  title-deeds  so  deposited,  or 
destroying  or  parting  with  the  mortgage-deeds  or  the  receipt  or 
any  title-deeds  relating  to  the  mortgaged  property,  and  that  Messrs. 
[  *34  ]  Goutts  &  Go.  might  *in  like  manner  be  restrained  from  delivering  up 
the  title-deeds  deposited  with  them  to  the  defendant  Garruthers  or 
to  any  person  other  than  the  plaintiff,  and  for  redemption,  and  in 
default  of  redemption  for  a  foreclosure  of  the  equity  of  redemption 
in  the  premises. 

Subsequent  to  the  date  of  the  filing  of  the  plaintiff's  bill,  by 
indentures  of  lease  and  of  release  and  appointment,  dated  the  7th 
and  8th  of  August,  1840,  the  defendant  Garruthers  conveyed  the 
mortgaged  premises  to  the  defendant  Hoggart  and  his  heirs  upon 
trust  for  sale,  and  to  stand  possessed  of  the  proceeds  upon  trusts 
for  benefit  of  the  creditors  of  defendant  Garruthers  who  should 
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execnte  that  deed.     These  deeds  were  exectited  by  defendants        tebd 
Carrathers^  Hoggart,  and  several  creditors  of  Garrdthers.  Gab- 

On  the  21st  of  September,  1840,  a  fiat  in  bankruptcy  was  issued     »^thbbs. 
against  Carruthers,  upon  which  and  prior  to  the  12th  of  October, 
1840,  he  was  declared  bankrupt. 

On  the  12th  of  October,  1840,  the  defendant  Garruthefts  answered 
the  plaintiff's  original  bill,  and  by  his  answer  stated,  as  the  fact  at 
the  hearing  appeared  to  be,  that,  in  March,  1889,  he  took  his  son 
into  partnership  with  him  under  the  firm  of  ''  Garruthers  &  Go. ; " 
that  the  two  bills  of  exchange  of  December,  1889,  given  by  him  id 
the  plaintiff  for  1,620L  and  1,500^,  were  respectively  drawn  by  the 
firm  of  Garruthers  &  Go.  of  Manchester,  upon  and  acceixted  by  thel 
defendant  Garruthers  in  favour  of  the  plaintiff,  and  that  the  sum 
of  120{.,  part  of  the  first  bill  (for  1,620Z.),  was  for  interest  accrued 
due  on  the  10,0OOZ.  (but  not  payable  at  that  time).  The  defendant's 
answer  then  proceeded  to  state  that,  in  pursuance  of  the  said 
arrangements,  the  plaintiff,  upon  such  payment  being  made  to 
him  as  last  aforesaid,  delivered  up  to  the  defendant  the  aforesaid 
mortgage  deeds  and  the  title-deeds,  and  at  the  same  time  gave 
to  the  defendant  a  memorandum  or  receipt  in  writing  signed  *by  [  •Ss  ] 
the  plaintiff  as  follows :  "  7,000Z.,  London,  28rd  December,  1889. 
Received  this  day  of  John  Garruthers,  Esq.,  the  sum  of  7,000Z.  in 
cash,  and  two  bills  of  exchange  as  under  for  8,1202.,  drawn  by 
Messrs.  Garruthers  &  C!o.  of  Manchester  upon  and  accepted  by 
the  said  John  Garruthers,  one  dated  16th  of  December  for  1,620Z., 
the  other  dated  28rd  December  for  1,5002.,  and  which  cheque  for 
7,0002.  and  bills  for  8,1202.,  making  together  10,1202.,  are^  in  full  of 
principal  and  interest  due  to  me  upon  a  mortgage  of  Mr.  Garruthers's 
freehold  property  in  Kent  and  Sussex  for  10,0002.,  and  I  do  hereby 
undertake  when  required  to  execute  a  conveyance  of  the  said 
property.  Thomas  Teed."  The  defendant  in  his  answer  set  out 
the  indentures  of  conveyance  and  covenant  to  Burrender  to  Hoggart, 
and  the  trust  deed  for  the  benefit  of  creditors,  but  he  did  not 
disclaim  interest,  and  did  not  mention  or  allude  to  his  bankruptcy, 
and  he  stated  that  the  mortgage  deed  and  receipt  were  then  in  the 
possession  of  his  solicitor  Mr.  Faterson,  subject  to  a  lien  by  him 
thereon  for  costs. 

Messrs.  Goutts  &  Go.  submitted  by  their  answer  to  act  as  the 
Court  should  direct. 

On  the  12th  of  January,  1841,  the  plaintiff  amended  his  bill ;  and 
on  the  18th  of  the  same  month  he  filed  a  supplemental  bill,  wherebyi 

&.B. VOL.  LX.  2 


18  1842.    CH.    2  Y.  &  C.  C.  C.  85—86.  [&.iu 

Ttm  after  stating  the  bankruptcy  of  defendant  Garruthers,  and  the  effect 
CAB-  ^^  ^^^  indentures  of  the  7th  and  8th  of  August,  1840,  and  the  deed 
RtjTHBBaw  Qf  declaration  of  trust  of  the  later  date,  and  its  execution  by  several 
creditors  of  defendant  Garruthers,  he  prayed  the  relief  asked  by  the 
original  bill  against  the  assignees  in  bankruptcy>  the  defendant 
Hoggart>  and  the  creditors  who  executed  the  trust  deed,  and  for  a 
foreclosure  against  them  respectively. 

Neither  the  defendant  Hoggart  nor  the  defendants,  the  creditors, 
by  their  answers  disclaimed  interest,  except  a  defendant  named 
Stevens.  He  by  his  answer  alleged  that  he  had  been  in  partnership 
[  •se  ]  with  a  creditor  named  Dunk,  another  "^^defendant ;  that  such 
partnership  was  dissolved  on  the  24th  of  September,  1840,  upon 
which  he  had  assigned  to  Dunk  a  debt  of  502.  due  to  the  partnership 
from  the  defendant  Garruthers.  He  disclaimed  all  interest  in  the 
suitt 

The  defendant  Dunk  appeared  to  have  executed  the  trust  deed 
after  the  24th  of  September,  in  the  then  late  partnership  name  of 
Dunk  and  Stevens. 

The  assignees  in  the  bankruptcy  of  CarrutherSi  by  their  answer, 
claimed  all  the  rights  and  interests  of  the  bankrupt  in  the 
premises. 

Mr.  Russell  and  Afr.  W.  M*  James,  for  the  plaintiff: 

The  objection  of  the  assignees  is  understood  to  be  this-^that  the 
plaintiff  in  December,  1840,  gave  up  to  the  defendant  Garruthers 
the  title-deeds  and  the  mortgage-deeds^  and  that  he  was  actually 
satisfied  his  mortgage  by  the  cheque  for  7,0002.  and  the  two  bills. 
The  answer  to  this  objection  is  obvious,  that  such  satisfaction  could 
only  arise  upon  the  actual  payment  of  the  two  bills,  and  the 
satisfaction  by  payment  of  all  that  was  due  on  the  security. 

Mr.  Swanston  and  Mr.  Bolt,  for  the  assignees  : 

The  grounds  on  which  the  plaintiff  comes  before  the  Gourt  are 
two.  1st.  For  a  foreclosure  on  his  own  debt.  2ndly.  As  repre- 
senting the  rights  of  Messrs.  Goutts  &  Go.  in  respect  of  the 
dishonoured  bill  for  1,6202.  and  of  their  lien  upon  the  deeds  to 
secure  that  amount.  It  is  admitted  that  he  is  correct  in  his  second 
grouhd ;  and  the  assignees  do  not  dispute  it. 

But  as  to  the  first  ground,  it  is  submitted  that  he  is  wrong. 
Under  the  provisions  of  the  mortgage-deed  the  plaintiff  was  not 
entitled  to  foreclose  till  May,  1844,  except  in  default  of  payment  of 
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the  interest  in  the  meantime.  Now  it  does  not  appear  that  at  the  Teed 
time  when  the  arrangement  between  the  plaintiff  and  Mr.  Garruthers  qau- 
♦was  made,  any  interest  was  due.  The  plaintiff  was  then  paid  off  »uthbks. 
by  the  cheque  for  the  7,0002.  and  by  the  two  bills.  A  distinction  is  ^  '  ^ 
to  be  taken  as  to  the  cheque  for  7,0002.  and  the  two  bills.  The 
transaction  would  have  been  fraudulent  if  the  cheque  were  not 
paid,  but  as  to  the  two  bills  the  pluintiff  relied  on  the  personal 
security  of  the  parties  to  the  bills  to  pay  at  a  future  time  as  a  sub- 
stituted security.  The  plaintiff  on  receipt  of  the  cheque  and  bills 
gave  up  the  title-deeds  and  mortgage,  and  gave  the  receipt  and 
undertaking  of  the  28rd  of  December,  1889.  Now  what,  for  this 
accelerated  payment  and  additional  security  of  the  firm  of 
Garruthers  &  Go.,  did  the  plaintiff  give  up  ?  he  says  nothing.  He 
received  not  only  the  accelerated  payment,  but  as  to  the  two  bills 
an  additional  security ;  and  we  submit  that  as  to  the  two  bills  it 
was  a  substituted  security.  Assent  on  both  sides  will  convert  a 
separate  into  a  joint  debt.  The  consideration  was  valuable,  since 
the  bills  gave  the  plaintiff  the  additional  security  of  the  firm  as  well 
as  the  personal  security  of  Mr.  Garruthers.  And  though  it  was  for 
many  years  a  vexata  quasUo,  the  plaintiff  may  now  prove  on  both 
estates  till  his  whole  debt  is  paid.  This  is  settled  in  Ex  parte 
Sheppard  (i).  The  consideration  being  valuable,  the  plaintiff,  if 
called  on  so  to  do,  the  day  after  the  payment  of  the  cheque,  would 
have  been  bound  to  reconvey  the  mortgaged  premises.  The  plaintiff 
comes  here  not  to  enforce  his  mortgage,  but  to  deny  his  contract. 
The  conduct  of  the  parties  is  consistent  with  this.  On  the  19th  of 
March,  1840,  the  deposit  of  the  title-deeds  was  made  with  Goutts  & 
Co.,  and  the  memorandum  of  deposit  with  them  signed.  This  was 
done  by  Mr.  Garruthers ;  and  on  that  occasion  the  plaintiff  never 
suggested  that  Garruthers  had  no  right  to  deal  with  the  estate 
as  the  owner :  in  fact,  ^Garruthers  acted  as  the  owner,  and  the  [  «38  ] 
plaintiff  treated  the  estate  as  Mr.  Garruthers's,  exempt  from  the 
plaintiff's  lien. 

If  the  plaintiff  has  no  right  to  relief  under  his  original  mortgage, 
no  benefit  accrues  to  the  plaintiff  from  his  taking  up  the  deeds  from 
Goutts  <b  Go.  That  is  an  accidental  circumstance.  No  analogy  in 
favour  of  the  plaintiff  can  be  drawn  from  the  cases  between  vendor 
and  purchaser  as  to  lien  for  unpaid  purchase-money ;  nor  can  the 
principle  of  tacking  be  applicable.  The  agreement  was  to  reconvey 
immediately.  The  return  of  the  deeds  raises  a  presumption  that 
(1)  o  Jur.  1147.     [But  see  now  the  Bankniptcy  Act,  1883,  s.  59.] 
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the  intention  was  to  extinguish  the  claim  on  the  estate  :  and  if  the 
plaintiff  insists  otherwise,  the  plaintiff  should  have  averred  in  his 
bill  that  the  deed  was  to  remain  as  such  security,  which  he  has  not 
done.  Again,  on  the  failure  in  payment  of  the  bills,  a  party  having 
a  lien  would  have  forthwith  enforced  or  claimed  it :  but  here,  after 
the  dishonour  of  one  of  the  bills,  Mr.  Teed  allows  Mr.  Carruthers 
to  continue  to  act  as  having  tfie  whole  legal  title,  and  confirms  the 
presumption  that  extinguishment  had  been  intended.  This  comes 
therefore  to  a  case  of  a  reconveyance,  or  what  is  equivalent  to  it. 

Mr.  Rogers,  for  the  defendants  Carruthers  and  Eoggart,  and 
for  various  creditors,  parties  to  the  indenture  of  the  8th  of  Augnstf 
1840,  disclaimed  at  the  Bar  all  interest  in  the  suit. 

Mr.  Parker,  for  the  defendant  Stevens,  said  that,  having 
disclaimed  by  his  answer,  he  had  only  to  repeat  his  disclaimer  at 
the  Bar,  and  he  asked  for  his  costs.  For  two  other  defendants  he 
did  not  disclaim. 


Mr.  CollinSf  for  another  defendant. 


Aov,i2.      The  Yice-Ghangellob  : 

[  39  ]  In  this  case  Messrs.  Goutts  &  Go.  having  been  satisfied  by  the 

plaintiff,  the  right  of  any  third  party  does  not  intervene.  Mr. 
Garruthers's  other  co-defendants  do  not  and  could  not  claim  any 
higher  or  better  right  than  he,  if  solvent,  could  have  done.  The 
question  in  the  cause  therefore  stands  in  the  same  way  as  if  it  were 
between  Mr.  Teed  and  Mr.  Carruthers  personally. 

If  I  were  satisfied  that  the  agreement  between  them  was  under- 
stood and  intended  by  them  to  be,  that  the  mortgaged  estate  should 
be  absolutely  discharged,  whether  the  bills  were  honoured  or 
dishonoured,  productive  or  waste  paper  —  however  unusual  or 
improvident  I  might  consider  such  an  agreement,  I  might  very 
possibly  have  thought  it  right  to  give  effect  to  such  a  contract, 
clearly  proved. 

It  is  contended  that  the  receipt  of  the  28rd  of  December,  1889, 
coupled  with  the  delivery  of  the  cheque  afterwards  paid,  the  delivery 
of  the  bills,  and  the  delivery  to  Mr.  Carruthers  of  the  mortgage 
and  title-deeds,  amounts  to  clear  proof  of  such  an  agreement.  I 
am  not,  however,  satisfied  that  this  as  between  themselves  was 
intended  by  them ;  the  form  of  the  receipt  and  the  facts  to  which 
I  have  referred  being  in  my  judgment  neither  conclusive  on  the 
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point,  nor  of  themaelTes  safiQcient  (and  they  are,  aabstantially,  all        tebd 
that  there  is)  to  establish  so  improbable  a  state  of  things.  Cab- 

I  have  not  forgotten  the  accelerated  payment  of  the  principal,  ^^thees. 
partly  fulfilled  and  partly  promised,  and  that  the  interest  seems 
not  to  have  been  substantially  in  arrear  in  December,  1889 ;  but 
the  acceleration  may  be  gathered  to  have  been  more  an  object  to 
Mr.  Carruthers  than  to  the  plaintiff,  who  does  not  seem  to  have 
been  desirous  to  call  in  his  money :  nor  is  the  liability  of  Carruthers 
&  Co.  on  the  bills  an  ingredient  of  any  weight,  where  the  other  facts 
are  such  only  as  they  are  here.  I  think  *the  case  also  capable,  if  L  *^^  1 
necessary,  of  being  viewed  in  a  manner  analogous  to  that  in  which 
questions  of  lien  between  vendors  and  purchasers  of  real  estate  are 
considered.  Generally  where  a  vendor  receiving  bills  for  the  pur- 
chase-money signs  a  receipt  for  the  amount  as  cash,  and  actually 
conveys  the  estate  as  upon  payment,  he  retains,  as  between  him 
and  the  purchaser,  a  lien  on  the  estate  for  the  money  in  the  event 
of  the  bills  being  dishonoured,  unless  the  purchaser  can  show  an 
agreement  to  the  contrary.  I  need  do  no  more  than  refer  to  the 
well-known  cases  of  Hv^ghes  v.  Kearney  (i),  Orant  v.  Mills  (2), 
Winter  v.  Lord  Anson  (3),  and  a  prior  case  in  bankruptcy  of  Ex 
parte  Loaring  (4).  In  one  at  least  of  these,  which  are  only  a  few 
of  the  numerous  cases  on  that  subject,  there  was  an  added  liability 
on  the  bills.  Why  should  a  mortgagee  reconveying  to  the  mort- 
gagor, on  receiving  payment  in  the  shape  of  bills,  be  in  a  worse 
situation  than  the  vendor  having  or  not  having  a  binding  contract 
prior  to  the  conveyance  ?  In  the  present  case  a  reconveyance  has 
not  taken  place ;  but  probably  if  it  had  (though  it  is  not  necessary 
to  decide  this  point),  it  would,  in  my  judgment,  have  made  no 
difference.  The  disclaiming  defendants  must  be  dismissed;  but 
as  to  the  others,  there  must  be  the  ordinary  decree  of  foreclosure. 
As  to  the  costs  of  the  disclaiming  defendants,  whose  disclaimers  at 
the  Bar  must  be  noticed  in  the  decree,  I  wish  to  hear  the  plaintiff's 
counsel* 

Mr.  RusseU  was  then  heard  upon  the  question  of  costs. 

Thb  Yicb-Chanobllob  : 

The  defendant   Stevens  had  assigned  the  debt  to  his  partner 
before  the  trust-deed,  and  *had  nothing  to  do  with  the  trust-deed ;       [  *^i  ] 

(1)  9  B.  B.  30  (1  Sch.  &  Lef.  132).  (3)  27  E.  B.  171  (3  Buss.  488). 

(2)  13  B.  B.  101  (2  V.  &  B.  306).  (4)  2  Eose,  79. 
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Teed  it  appears  to  me,  that  the  state  of  things  might  have  been  learnt 
Cab-  by  the  plaintiff  if  he  had  desired  to  inform  himself  of  it,  and  that 
BUTHEBs.  Yie  should  have  endeavoured  to  inform  himself  of  it,  before  the  bill 
was  filed. 

I  think,  therefore,  that  Stevens,  disclaiming  at  the  Bar  by  his 
counsel,  as  well  as  on  the  record,  is  entitled  to  be  dismissed  on 
that  disclaimer,  with  his  costs  of  the  suit,  and  the  plaintiff  ought 
not  to  have  them  over.  With  regard  to  Mr.  Garruthers,  and  certain 
creditors,  represented  by  Mr.  Rogers  and  Mr,  Collins^  neither  of 
these  parties  does  disclaim  on  the  record,  neither  of  them  intimates 
that  he  has  not  an  interest ;  on  the  contrary,  as  far  as  they  are 
concerned,  the  aspect  of  the  record  shows  that  they  have  an 
interest ;  consequently,  though  I  must  dismiss  the  defendants,  the 
creditors,  as  they  disclaim  at  the  Bar,  I  cannot  give  them  their 
costs,  because  they  had  an  interest,  and  they  appear  here  asserting 
that  interest  up  to  the  moment  of  the  hearing. 

"With  regard  to  Mr.  Carruthers,  I  have  had  some  doubt.  It 
appears,  however,  that  by  his  answer  after  his  bankruptcy,  he  does 
not  object  to  being  a  party  or  being  continued  as  a  party  on  the 
ground  of  the  bankruptcy.  He  does  not  even,  in  his  answer, 
mention  his  bankruptcy,  but  takes  up  the  case  as  a  solvent  person 
would  do,  not  disclaiming,  but  claiming,  by  his  answer,  in  effect 
and  substance.  On  this  special  ground,  therefore,  I  think,  that 
though,  on  his  disclaiming  at  the  Bar,  he  should  now  also  be 
dismissed,  yet  I  cannot  give  him  costs. 

Mr.  Russell  then  observed  that  it  appeared  from  the  answers 
of  the  defendants  Garruthers  and  Hoggart,  that  the  mortgage- 
deed  was  in  the  possession  of  Mr.  Faterson,  as  the  agent  either 
of  Hoggart  or  Garruthers,  subject  to  a  lien  of  Mr.  Faterson 
thereon. 

[  42  ]  The  Yige-Ghanoellob  said  that  under  these  circumstances,  the 

plaintiff  not  consenting  to  dismiss  Mr.  Garruthers,  the  Gourt, 
notwithstanding  his  disclaimer  at  the  Bar  and  the  entry  of  it 
by  the  registrar,  could  not  dismiss  him.  An  inquiry  must  be 
directed  as  to  the  possession  of  the  mortgage  deed,  and  Mr. 
Garruthers  must  remain  a  party  to  the  record  as  to  that  inquiry. 

The  disclaimer  of  Garruthers,  Skipsey,  and  Larking,  (creditors), 
and  Stevens  to  be  entered.  Let  the  bill  stand  dismissed,  without 
costs,  as  against  Skipsey  and  Larking.     Let  it  be  dismissed  as 
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against  Stevens,  with  costs,  to  be  paid  by  the  plaintiff:  the  plaintiff 
not  to  have  these  costs  over  against  the  estate  of  Garrathers.  Let 
Messrs.  Coutts'  costs  be  taxed  and  paid  by  the  plaintiff,  and  be 
added  to  his  security.  Let  Messrs.  Coutts  &  Co.  hand  over 
to  the  plaintiff  the  deeds  in  their  possession.  Let  the  Master 
inquire  in  whose  custody  and  in  whose  power  and  under  what 
circumstances  the  mortgage  deeds  are.  Beserve  the  costs  of  that 
inquiry,  with  liberty  to  apply.  In  other  respects  the  usual  decree 
of  foreclosure. 


Tbbd 

V, 

Gar- 

BUTHEBS. 


STOKER  V.   GREAT  WESTERN  RAILWAY 
COMPANY  (1). 

(2  Y.  &  0.  0.  C.  48—54 ;  S.  C.  12  L.  J.  Oh.  65 ;  3  Eail.  Gas.  106.) 

This  Court  has  jurisdiction  to  enforce  the  specific  performance  of  a 
contract  by  a  defendant  to  do  defined  work  upon  his  property,  in  the 
performance  of  which  the  plaintifP  has  a  material  interest,  and  which 
is  not  capable  of  adequate  compensation  in  damages. 

The  plaintiff  was  the  owner  of  a  mansion-honse  and  pleasure 
grounds,  and  lands  adjoining. 

The  defendants  had  obtained  power,  under  certain  Acts  of 
Parliament,  to  construct  a  railway  from  London  to  Bristol,  but 
desiring  to  deviate  from  the  line  to  which,  by  those  Acts,  they 
were  restricted,  gave  notice  of  an  intended  application  to  Parlia- 
ment for  another  Act  to  authorize  such  deviation,  and  to  carry 
their  railway  across  certain  specified  lands,  amongst  which  were 
the  plaintiff's  pleasure  grounds  and  lands. 

The  plaintiff  gave  the  Company  notice  of  his  intention  to  oppose 
their  application.  A  treaty  was  afterwards  entered  into  between 
the  parties,  and  on  the  faith  of  the  agreement,  which  was  the 
result  of  that  treaty,  he  withdrew  his  opposition.  The  bill  was 
passed  accordingly,  the  defendants  constructed  their  railway  across 
the  plaintiff's  pleasure  grounds  and  lands,  and  the  public  had  ever 
since  used  it. 

The  agreement  was  under  seal,  dated  the  24th  of  April,  1887, 
and  made  between  the  defendants,  Messrs.  Gibbs,  Gower,  and 
Fenwick,  the  directors  of  the  Company,  on  behalf  of  the  Com- 
pany,  of    the   one  part,  and   the   plaintiff   of    the  other   part. 


(1)  Many  subsequent  cases  which 
foUow  and  establish  the  principle  here 
applied  arereferred  to  in  Wolverhampton 


1842. 
Mv,  12. 

Knight 
Bruce,  V.-C. 

[48] 


Corporation  v.  Emmons  [1901]  1  Q.  B. 
old,  70  L.  J.  K  B.  429,  84  L,  T.  407. 
-O.  A.  S, 
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stobbb  By  this  agreement  the  plaintiff  agreed  to  withdraw  his  opposition 
Gbkat  to  the  defendants'  bill,  and  the  defendants  agreed  to  purchase  so 
BailwayCo.  ^^^^  ^^^^  *s  ^^^  necessary  for  their  purposes,  at  a  price  named, 
and  to  construct  and  for  ever  thereafter  maintain  one  neat  arch- 
way, sufficient  to  permit  a  loaded  carriage  of  hay  to  pass  under  the 
archway,  at  such  place  as  the  plaintiff,  his  heirs  and  assigns, 
should  think  most  convenient  in  his  pleasure  grounds,  and  should 
form  and  complete  the  approaches  to  such  archway. 

The  agreement  not  having  been  performed  with  respect  to  the 
construction  of  the  archway  and  its  approaches,  the  present  bill 
was  filed  to  enforce  the  specific  performance  of  the  agreement  in 
that  particular. 

Mr.  Wigram  and  Mr.  Bazalgette,  for  the  plaintiff  : 

The  Court  has  jurisdiction  to  decree  the  specific  performance  of 
an  agreement  to  build ;  and  though  in  the  case  of  erecting  a  house 
there  may  possibly  be  some  difficulty  on  this  head,  there  can  be  no 
such  difficulty  where  relief  in  specie  is  the  only  substantial  relief, 
and  the  only  relief  prayed :  AUen  v.  Harding  (i).  Holt  v.  Holt  (2). 
In  City  of  London  v.  Nash  (3)  the  Court  entertained  the  jurisdic- 
tion ;  but,  under  the  circumstances  of  that  case,  gave  relief  by 
way  of  inquiry  of  damages  before  a  jury.  Specific  performance 
of  a  contract  to  build  a  house  was  decreed  in  Pembroke  v.  Thorpe  (4). 
[  60  ]  *  *  The  Company  is  seised  in  fee  of  the  soil  on  which  the 
archway  is  contracted  to  be  built,  and  the  plaintiff  cannot  go  upon 
their  soil.  It  was  only  upon  a  consideration  of  these  principles 
that  relief  was  not  given  in  Lucas  v.  Comerford  (5).  In  Lane  v. 
Newdigate  (e),  an  order  specifically  to  repair  was  refused,  but  the 
object  was  effected  by  a  negative  injunction :  Rankin  v.  Hmkisson  (7), 
Whittaker  v.  Howe  (s). 

If  the  Court  should  decree  specific  performance  it  will  also  grant 
an  injunction  against  using  the  railway  in  the  meantime ;  so  as 
effectually  to  secure  to  the  plaintiff  the  relief  prayed.  It  is  not 
material  that  the  injunction  has  not  been  prayed  for.  The  plain- 
tiff's case  is  shortly  this:  that  he  cannot  go  upon  the  defendants' 
soil  to  construct  the  archway,  and  no  amount  of  damages  will 
compensate  him. 

(1)  2  Eq.  Cae.  Ab.  17.  1  Ves.  Jr.  235,  and  8  Sim.  499). 

(2)  2  Vera.  322.  (6)  7  E.  E.  381  (10  Vee.  192). 

(3)  3  Atk.  512.  (7)  33  E.  E.  86  (4  Sim.  13). 

(4)  19  B.  E.  264  (3  SwanBt.  437,  w.).  (8)  52  E.  E.  162  (3  Beav.  383). 

(5)  42  E.  E.  234  (3  Br.  C.  C.  166; 
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Mr.     Cooper,    Mr,    Stevens,    and    Mr.     Osborne,     for    the       Storbb 

Company,     ♦     ♦     ♦  q^e^t 

Western 

The  Vicb-Chancbllob:  ^^712]^'' 

If  the  thing  be  reasonably  possible  it  must  be  done.  The 
difficulty  and  expense  of  performing  the  contract  do  not  neces- 
sarily form  an  objection.  In  a  case,  I  think,  of  the  Brighton 
Railway,  before  Lord  Gottenham,  it  was  shown  that  the  expense 
of  making  a  road  would  be  very  great  and  burthensome ;  but  his 
Lordship  did  not  accede  to  that  reasoning.  I  have  no  doubt  that 
this  work  ought  to  be  done ;  the  only  question  is,  whether  it  can 
be  enforced  on  these  pleadings,  but  I  am  clear  that  under  some 
shape  of  the  pleadings  it  can  be  enforced. 

Mr.  Cooper  then  stated  that  the  directors,  being  trustees, 
could  not  consent  to  a  decree ;  but,  as  the  Yice-Chancellor  had 
intimated  his  opinion,  the  defendants  would  submit  to  such  a 
decree  as  the  Court  might  make. 

Thb  Vicb-Chancbllor  :  [  68  ] 

The  course  of  the  argument  and  the  intimation  of  the  defendants' 
counsel  render  it  unnecessary  for  me  to  give  that  further  considera- 
tion to  the  authorities  and  points  in  difiference  which,  if  the  case 
were  still  adversely  contested,  I  should  have  done.  Consistently 
with  the  principle  of  the  case  of  Flint  v.  Brandon,  (i),  with  which  I 
agree,  it  is  competent  to  this  Court  to  interfere  to  enforce  the 
specific  performance  of  a  contract  by  a  defendant  to  do  defined 
work  upon  his  property,  in  the  performance  of  which  the  plaintiff 
has  a  material  interest,  and  which  is  not  capable  of  adequate  com- 
pensation in  damages.  The  defendants  having  purchased  land 
intersecting  the  plaintiff's  land,  contracted  to  make  a  communica- 
tion for  carriages,  through  the  land  thus  acquired  by  them,  for  the 
plaintiff,  from  one  side  to  the  other.  The  defendants  have  acquired 
property  under  that  contract,  and  its  performance  is  now  resisted ; 
for  what  reason  it  does  not  on  the  pleadings  plainly  appear. 
Damages  would  not  be  an  adequate  compensation.  In  my  opinion, 
the  plaintiff  has  a  right  to  specific  performance,  and  it  is  competent 
to  this  Court  to  say  that  the  work  shall  be  properly  done.  The 
Company  seem  to  think  that  the  Court  might  deal  more  leniently 

(1)  8  Yes.  159,  where  specific  per-      plaintiff  was  refused  because  his  legal 
formanoe  of  a  covenant  to  fill  up  a     remedy  was  adequate, — 0.  A.  S. 
giBTel  pit  on  land  in  possession  of  the 
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Storer       with  them  than  a  jury;  in  that. they  are  probably  right,  for  this 

Great       would  possibly  be  a  case  for  very  heavy  damages.     There  is  no 

RaTlwaVco.  diflSculty  in  enforcing  such  a  decree.     The  Court  has  to  order  the 

thing  to  be  done,  and  then  it  is  a  question  capable  of   solution 

whether  the  order  has  been  obeyed.     The  Company  is  bound  to 

perform  the  agreement;  but,  on  the  other  hand,  the  plaintiff  must 

give  the  Company  every  facility  for  making  the  approaches,  and 

must  put  them,  as  I  understand  he  undertakes  to  do,  into  possession 

of  the  land  necessary  for  such  approaches.     Though  this  is  not  a 

judgment  after  all  the  deliberation  which,  under  other  oircum- 

l  •54  ]       stances,  I  should  have  bestowed  on  ♦the  case ;  yet  my  present 

opinion  is  clearly  as  I  have  stated. 


i8«-  SALISBURY  V.   HATCHER  (l). 

(2  Y.  &  C.  C.  C.  54—67  ;  S.  C.  12  L.  J.  Ch.  68 ;  6  Jur.  1031.) 

Bruce  V.-C.  ^"    *  vendor's   action  for  specific  performance  the  defence  of  original 

r  -^  1  want  of  mutuality  in  the  contract  is  waived  unless  the  purchaser  insist* 

upon  the  objection  directly  it  is  disclosed  to  him. 

Specific  performance  of  a  contract  for  sale  of  an  estate  in  fee  simple 
decreed  in  favour  of  a  vendor  who  at  the  time  of  the  contract  was  tenant 
for  life  only ;  the  purchaser  not  having  rejected  the  purchase  a^  soon  as  he 
had  ascertained  the  real  interest  of  the  vendor,  and  the  vendor  being  able 
by  means  of  the  consent  of  the  parties  interested  in  remainder  to  make  a 
good  'prima  facvf  title  to  the  fee  simple  at  the  hearing. 

Francis  Webb,  by  his  will  and  codicil,  devised  his  real  property, 
including  certain  freehold  lands  in  the  parish  of  Mamhull,  which 
were  the  subject  of  this  suit,  to  James  Edward  Earl  of  Malmes- 
bury  and  Thomas  Alfred  Harris,  their  heirs  and  assigns,  upon 
trust,  with  all  convenient  speed  after  his  decease,  and  with  the 
approbation  of  Frances  Salisbury,  widow,  the  testator's  only  child, 
and  the  plaintiff  in  this  cause,  to  sell  so  much  as  should  be  neces- 
sary for  the  purpose  of  paying  the  remainder  of  the  purchase 
monies  for  certain  estates  which  he  had  agreed  to  purchase,  and 
of  supplying  any  deficiency  in  his  personal  estate  to  discharge  his 
debts,  and  for  the  purpose  also  of  raising  10,000/.  for  the  plaintiff, 
and  subject  thereto  upon  trust  to  stand  seised  of  the  same  estates, 
[  ^hn  ]  or  so  much  thereof  as  should  not  be  *wanted  for  those  purposes, 
upon  trust  for  the  plaintiff  and  her  assigns  for  her  separate  use 
for  her  life,  without  power  of  anticipation,  and  after  her  decease 

(1)  Ue  V.  Soames  (1888)  36  W.  R.  L.  J.  Ch.  636,  63  L.  T.  20  ;  In  re  Head's 
884  ;  In  re  Bryant  and  Barninyhani's  Trmtees  and  Macdonald  (1890)  45  Ch. 
Virntract   (1890)  44   Ch,  Div.  218,   59       Piv.  310,  59  L.  J.  Ch,  604,  63  L,T.  2U 
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apon  trust  for  all  and  every,  or  such  one  or  more  of  the  children,  Salisbury 
exclusive  of  the  other  or  others,  of  the  pJaintiflf,  for  such  estate  hatchbr. 
and  estates,  and  in  such  shares  and  proportions,  manner  and 
form,  as  the  plaintiff  by  any  deed  or  instrument  in  writing  to  be 
executed  in  manner  therein  mentioned,  or  by  her  last  will  and 
testament,  should  appoint,  and  in  default  of  such  appointment, 
upon  certain  trusts  for  her  three  children  and  their  issue,  in 
equal  proportions,  and  for  default  of  such  issue  upon  such  trusts 
as  therein  mentioned.  And  he  appointed  his  said  daughter  sole 
executrix  of  his  will. 

The  testator  died  in  October,  1814.  The  plaintiff,  who  was  a 
widow,  had  three  children  only  living  at  the  testator's  death ; 
namely,  Ann  Caroline,  Maria,  and  Sophia  Frances. 

In  August,  1829,  a  marriage  being  in  contemplation  between  Ann 
Caroline  Salisbury  and  Edwin  Burnaby,  an  indenture,  dated  the 
24th  of  that  month,  was  duly  executed  by  the  plaintiff,  whereby,  in 
pursuance  of  the  power  given  to  her  by  her  father's  will,  she 
appointed,  that,  subject  and  without  prejudice  to  the  payment 
and  performance  of  the  debts  and  engagements  of  her  father  then 
remaining  unsatisfied  or  unperformed,  and  also  subject  to  the  sums 
of  money  raised  and  charged  by  his  trustees  or  executrix  for  the 
purpose  of  carrying  into  execution  the  contracts  entered  into  by 
him,  and  also  subject  to  and  without  prejudice  to  the  powers  of 
sale  and  mortgage  vested  in  them  by  his  will  and  codicil,  the 
manors  and  hereditaments  devised  by  or  subject  to  the  trusts  of 
such  will  and  codicil,  and  which  should  remain  unsold  after 
payment  of  his  debts,  and  the  sums  charged  thereon  by  his 
trustees  and  executrix  should,  immediately  after  her  the  plaintiff's 
decease,  go  in  equal  third  parts  amongst  her  three  children  in  fee. 
She  retained,  however,  a  power  of  revocation  as  to  the  two  third 
*part8  appointed  to  her  daughters  Maria  and  Sophia  Frances.  [  *56  ] 

By  an  indenture  executed  two  days  after  the  last-mentioned 
indenture,  being  the  marriage  settlement  of  Ann  Caroline  Salis- 
bury and  Edwin  Burnaby,  Ann  Caroline  Salisbury  released  and 
confirmed  the  one  undivided  third  part  in  the  devised  estates  to 
which  she  was  entitled  under  the  deed  of  appointment  executed  by 
her  mother,  the  plaintiff,  subject  to  the  trusts  of  her  grandfather's 
will  and  codicil,  and  without  prejudice  to  the  plaintiff's  life  estate, 
unto  James  Edward  Earl  of  Malmesbury  and  Steward  Beaumont 
Burnaby  and  their  heirs,  upon  trust,  as  soon  as  conveniently  might 
be  after  the  decease  of  the  plaintiff,  or  in  her  lifetime,  with  her 
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Salisbury  concurrence,  and  at  the  request  of  Mr.  and  Mrs.  Bumaby,  during 
Hatchbb.  tb^i^  joint  lives,  or  of  the  survivor  of  them,  to  sell  and  dispose  of 
the  same  to  any  person  or  persons  whomsoever,  and  apply  the 
produce  of  the  sale  upon  the  trusts  therein  mentioned.  The  deed 
contained  the  usual  clauses  that  the  receipts  of  the  trustees  should 
be  sufficient  discharges  for  the  purchase-money,  and  that  the 
purchaser  should  not  be  obliged  to  see  to  the  proper  application 
of  such  money. 

In  August,  1889,  the  plaintiff,  who  since  the  death  of  her  father 
had  been  in  possession  of  the  devised  estates,  and  had  taken  an 
active  part  in  the  execution  of  the  trusts  of  his  will,  finding  it 
necessary  to  sell  part  of  the  testator's  real  estates  for  payment  of 
the  testator's  debts,  agreed  with  the  defendant,  Edmund  Hatcher, 
for  the  absolute  sale  to  him  of  the  fee  simple  and  inheritance  of  the 
MamhuU  estate  at  the  price  of  81,500{.  This  agreement  was  put 
into  writing  and  signed  by  the  parties,  and  bore  date  the  19th 
August,  1889.  Amongst  other  stipulations,  it  contained  the  follow- 
ing :  that  the  plaintiff  or  her  heirs  should  cause  to  be  made  and 
delivered  at  her  and  their  own  expense  unto  the  defendant  or  his 
[  •BT  ]  solicitor,  within  two  calendar  *months,  a  full  and  satisfactory 
abstract  of  the  title  of  the  plaintiff  to  the  premises,  &c.  That  if 
the  defendant  should  raise  any  objection  to  the  title,  not  therein 
provided  for,  the  abstract  should  be  returned  within  two  calendar 
months  from  the  time  of  the  delivery  thereof,  with  the  objections 
thereto  in  writing ;  and  in  case  the  abstract  should  not  be  returned 
within  that  period,  it  should  be  deemed  a  waiver  of  all  objections, 
and  an  acceptance  of  the  title.  And  the  plaintiff  agreed,  that  she 
would,  on  or  before  the  6th  of  April,  1840,  on  receiving  from  the 
defendant  the  said  sum  of  81,5002.  execute  proper  conveyances  and 
assurances  of  the  inheritance  in  fee  simple  in  possession  of  all  and 
singular  the  premises  unto  and  to  the  use  of  the  defendant,  his 
heirs  and  assigns,  or  as  he  or  they  should  direct,  free  from  incum- 
brances, except  the  land  tax ;  and  also  that  all  necessary  parties 
should,  if  required,  join  in  the  said  assurances,  according  to  their 
respective  estates  and  interests.  And  it  was  agreed,  that  such  con- 
veyances and  assurances  should  contain  all  usual  and  other  proper 
covenants  for  the  title,  for  quiet  enjoyment,  freedom  from  incum- 
brances except  land  tax,  and  further  assurance,  and  should  be  pre- 
pared by  and  at  the  expense  of  the  defendant,  and  be  perused> 
approved,  and  executed  by  all  the  necessary  parties,  or  their  solici- 
tors, at  the  expense  of  the  plaintiff.   And  the  defendant  promised  and 
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agreed,  that,  upon  the  execution  of  such  conveyances  and  aesurances,  Salisbuby 
he  would  pay  unto  the  plaintiff  the  said  purchase  money  of  81,5002.,  hatoheb. 
and  also  the  amount  at  which  the  timber  should  be  valued. 

On  the  23rd  of  August,  1889,  the  plaintiff's  solicitors  sent  to  Mr. 
Hodgkin  the  conveyancer,  at  the  desire  of  the  defendant,  a  copy  of 
the  agreement  and  an  abstract  purporting  to  be  an  abstract  of  the 
title  of  the  trustees  and  devisees  of  the  late  Francis  Webb,  Esquire, 
and  their  mortgagees,  to  divers  messuages,  farms,  lands,  and  here- 
ditaments in  the  parish  of  Marnhull  in  the  county  *of  Dorset.  On  [  *5s  ] 
the  11th  November  the  defendant's  solicitors  returned  the  abstract 
to  the  plaintiff's  solicitors,  with  the  observations  and  requisitions  of 
Mr.  Hodgkin. 

Neither  the  deed  of  appointment  of  the  24th  August,  1829,  nor 
Mrs.  Bumaby^  settlement,  were  comprised  in  the  abstract ;  but 
Mr.  Hodgkin  having  suggested  that  it  would  be  desirable  that  an 
appointment  should  be  made  of  the  fee  to  the  daughters,  and  that 
they  should  join  in  the  conveyance  with  the  surviving  trustee  and 
the  plaintiff,  the  plaintiff's  solicitors,  in  directing  their  attention  to 
that  point,  ascertained  that  an  appointment  had  been  already  made 
as  before  stated.  They  accordingly  wrote  to  the  defendant's  solici- 
tors to  that  effect ;  and  on  the  1st  February,  1840,  sent  them  a 
copy  of  the  deed  of  appointment.  They  also,  some  weeks  after- 
wardv,  in  compliance  with  the  request  of  the  defendant's  solicitors, 
sent  them  an  abstract  of  Mrs.  Bumaby's  marriage  settlement ; 
referring  them  to  the  office  in  London  where  the  abstract  could  be 
compared  with  the  original. 

A  correspondence  of  some  length  respecting  the  title  then  took 
place  between  the  plaintiff's  and  defendant's  solicitors,  and  on  the 
28rd  of  April,  1840,  the  solicitors  of  the  latter  sent  some  further 
requisitions  to  the  solicitors  of  the  former,  who,  on  the  18th  of 
May  and  14th  of  June  following,  sent  answers  to  such  requisitions. 
A  further  correspondence  ensued,  and  on  the  8l8t  of  July,  1840,  the 
defendant's  solicitors,  in  reply  to  two  letters  of  the  plaintiff's  solici- 
tors, wrote,  that  they  intended  to  submit  the  papers  again  to  counsel, 
after  which  they  should  hear  from  them  again.  On  the  6th  October 
they  accordingly  wrote  as  follows :  "  Gentlemen, — We  feel  very 
considerable  difficulty  in  replying  to  your  two  several  letters  upon 
this  subject,  for  we  have  not  yet  sent  back  the  papers  to  our  counsel 
for  his  final  opinion  upon  the  title  as  shown  by  you.  We  confess, 
the  mode  in  which  your  clients  have  ^disclosed  their  title,  even  to  [  *59  ] 
yourselves,  has  created  a  strong  impression  in  our  minds  that  there 
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Salisbury  may  be  still  some  charges  or  incambrances  affecting  the  estate,  of 
Hatoheb.  which  we  have  no  notice,  and  against  which  our  utmost  vigilance 
may  be  unable  to  guard  the  purchaser  ;  for  it  must  be  within  your 
recollection,  that  no  disclosure  of  the  daughter's  settlement,  and 
several  mortgages  affecting  the  estate,  was  made  by  you  for  many 
months  after  you  had  delivered  what  you  were  led  to  believe  was  a 
full  and  complete  abstract  of  the  vendor's  title ;  and  we  have  now 
no  guarantee  that  there  are  not  others  of  a  similar  nature :  besides 
that,  we  have  but  a  flimsy  protection  from  those  that  our  inquiries 
have  opened.  We  have  seen  sufficient  in  the  deduction  of  this  title 
to  satisfy  us,  that  we  shall  be  incurring  a  great  responsibility  in 
advising  our  client  to  take  it,  &c.  Under  these  circumstances,  our 
client  has  made  up  his  mind  not  to  complete  the  purchase,  and  you 
will  therefore  consider  this  contract  as  abandoned  by  him ;  and  we 
trust  you  will  feel  it  the  interest  of  your  client,  under  all  the 
circumstances,  to  yield  to  his  determination." 

To  this  letter  the  plaintiff's  solicitors  replied,  in  a  letter  of  the 
8rd  December,  1840,  containing  the  following  passage:  ''We 
believe  that  all  the  requisitions  made  by  you  have  been  satisfactorily 
answered  ;  but  to  avoid  any  doubt  as  to  the  willingness  of  the  parties 
entitled  under  Mrs.  Salisbury's  appointment  to  concur,  according  to 
Mr.  Hodgkin's  suggestion,  we  have  obtained  their  consent  in  writing, 
of  which  we  inclose  copies.  We  are  willing  to  consider  any  point 
in  which  you  may  think  the  evidence  which  has  been  furnished 
incomplete.  But  if  Mr.  Hatcher  adheres  to  his  resolution  not  to 
complete  the  contract,  there  will  be  no  alternative  but  a  suit,  which, 
if  necessary,  we  have  positive  instructions  at  once  to  institute."  In 
[  *(>o  ]  this  letter  were  inclosed  the  consents  in  writing  of  Steward  *Beau- 
mont  Burnaby,  Edwin  Burnaby,  and  Ann  Caroline  Bumaby,  Sophia 
Frances  Salisbury,  and  Maria  Salisbury.  Neither  the  defendant  nor 
his  solicitors  ever  made  any  reply  to  this  letter ;  and  consequently, 
on  the  28rd  of  January,  1841,  the  plaintiff  filed  her  bill  for  specific 
performance  of  the  agreement. 

In  September,  1841,  James  Edward  Earl  of  Malmesbury,  who 
had  survived  his  co-trustee,  Mr.  Harris,  died  intestate  as  to  the 
trust  estates,  leaving  James  Howard,  Earl  of  Malmesbury,  his 
eldest  son  and  heir-at-law. 

The  cause  came  on  for  hearing  on  the  16th  November  last,  when, 
on  the  plaintiff  undertaking  to  pay  the  costs  of  the  day,  it  was 
ordered  to  stand  over,  in  order  to  give  her  an  opportunity  of 
bringing  before  the  Court  the  Earl  of  Malmesbiury,  Mr.  and  Mrs. 
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Burnaby,  S.  Beaumont  Burnaby,  Maria  Salisbury,  and  Sophia  sausbubt 
Frances  Salisbury.  The  plaintiff  accordingly,  on  the  24th  Novem-  hatchkb. 
ber,  filed  her  supplemental  bill  and  bill  of  revivor  against  the  last- 
named  five  parties,  stating  these  facts,  which  were  in  evidence ; 
viz.  that  on  the  25th  August,  1840,  the  plaintiff  caused  the  contract 
to  be  communicated  to  John  Edward  Earl  of  Malmesbury,  and 
requested  his  approval  thereof;  that  a  copy  of  the  contract  was 
at  his  request  forwarded  to  him,  and  that  he  considered  the  same 
and  approved  thereof,  and  returned  the  same  to  the  plaintiff's 
solicitors,  with  his  written  approval  thereof,  &c.  That  the  con- 
tract was  in  like  manner  communicated  to  Mr.  and  Mrs.  Burnaby, 
Beaumont  Burnaby,  Maria  Salisbury,  and  Sophia  Frances  Salisbury, 
and  that  they  in  writing  approved  thereof,  &c.  The  bill  then 
stated  the  death  of  James  Edward  Earl  of  Malmesbury,  as  before 
mentioned,  leaving  his  son,  the  present  Earl  of  Malmesbury, 
his  heir-at-law,  &c. 

The  defendants  to  the  supplemental  bill  and  bill  of  revivor,  *by       [  •ei  ] 
their  answer,  stated,  that  they  were  ready  and  willing,  and  thereby 
offered,  to  execute  all  such  conveyances,  and  to  do  and  concur  in 
doing  all  such  acts  and  things  as  the  Court  should  direct,  for 
giving  full  effect  to  the  contract. 

Mr.  Wigram  and  Mr.  O.  L.  Russell,  for  the  plaintiff: 

The  point  to  be  made  for  the  defendant  is,  want  of  mutuality  in 
the  remedy  between  the  parties.  But  want  of  mutuality  is  no 
objection  if  it  does  not  exist  when  the  cause  is  brought  to  a  hearing : 
Hoggart  v.  /Scott  (l).  Chamberlain  v.  Lee  (2).  In  Flight  v.  Bolland  (8), 
it  was  held  that  an  infant  could  not  enforce  specific  performance 
of  a  contract  because  the  remedy  was  not  mutual ;  but  there  the 
plaintiff  was  an  infant  at  the  hearing  of  the  cause.  *  *  Here, 
the  plaintiff  had  originally  a  partial  interest,  and  by  consent  of 
proper  parties  is  now  able  to  convey  the  whole  interest.  She  is, 
therefore,  entitled  to  a  decree :  Oraham  v.  Oliver  (4).     *     *     * 

Mr.  Russell,  Mr.  Chandless,  and  Mr.  Fawcett,  for  the  defendant        [  62  ] 
Hatcher : 
*     ^     Until  the  defendant  had  repudiated  the  contract,  there 
was  no  assent  from  the  other  persons.     The  case  of  Graham  v. 
Oliver  wiMi  decided  on  a  principle  quite  inapplicable  to  this  case, 

(1)  31  R  B.  112  (1  £uB8.  &My.  293}.    (3)  28  B.  R.  101  (4  Buss.  298). 

(2)  51  B.  B.  294  (10  Sim.  444).        (4)  52  B.  B.  58  (3  Beav.  124). 


[-64] 
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SALisBust  viz.  that  a  party  who  resists  the  specific  performance  of  a  contract 
Hatchbb.  s^^U  not  by  means  of  his  own  misrepresentation  of  his  rights 
succeed  in  rescinding  the  contract  altogether^  if  part  of  it  can  be 
performed.  Thomas  v.  Dering  (i)  proceeded  on  the  same  principle  ; 
and  anquestionably  that  equity  may  be  enforced,  although  the 
party  so  acting  cannot  enforce  the  contract,  or  any  part  of  it.  But 
that  is  one  of  the  excepted  cases  from  the  rule  as  to  mutuality. 
[They  also  cited  Hamilton  v.  Grant  (2),  Howell  v.  George  (3), 
Kimberley  v.  Jennings  (4).  In  Hoggart  v.  Scott  (5) ,  the  parties 
acquired  complete  authority  to  sell  before  the  hearing.] 

[  63  ]  Mr.  Kinglake  appeared  for  the  other  defendants. 

The  Yicb-Chancellob  : 

In  cases  of  specific  performance  the  want  of  mutuality  is  a 
consideration  generally  material,  but  it  is  contrary  to  principle  and 
authority  to  say  that  perfect  mutuality  is  requisite  in  order  to  call 
a  court  of  equity  into  action.  There  are  cases  in  which  plaintiffs 
*bave  had  a  decree  for  specific  performance  against  defendants,  who, 
when  the  bill  was  filed,  were  not  in  a  condition  to  enforce  specific 
performance  in  their  own  favour.  Where  no  legal  invalidity  affects 
the  contract,  the  enforcement  of  it  in  this  Court  is  matter  of 
judicial  discretion.  In  this  case  it  has  not  been  contended  that 
there  is  any  legal  invalidity.  Suppose  Mrs.  Salisbury  to  have 
obtained  a  legal  conveyance  of  the  fee  before  the  time  fixed  for 
completion  of  the  contract,  and  to  have  done  and  tendered  all 
other  things  requisite  to  be  done  and  tendered.  If  this  were  done 
in  sufficient  time,  she  would,  I  apprehend,  have  been  entitled  to 
recover,  at  law,  on  the  contract.  The  contrary,  indeed,  has  not 
been  argued,  and  I  do  not  understand  that  on  that  point  the  counsel 
for  the  defendant  desire  a  case  for  the  opinion  of  a  court  of  law. 
If  so,  this  becomes  a  case  for  the  judicial  discretion  of  the  court  of 
equity  to  which  application  for  specific  performance  is  made. 

Now  what  are  the  circumstances  ?  Under  the  will  and  codicil 
of  Mr.  Webb  the  estate  in  question  was  vested  in  trustees,  of  whom 
the  late  Lord  Malmesbury  was  the  survivor,  upon  trust  in  the  first 
place  to  sell  for  payment  of  certain  debts,  which  for  anything  that 
I  know  may  still  be  undischarged,  and  the  discharge  of  which  is 
not,  as  I  am  aware,  suggested.    Subject  to  that  trust,  Mrs.  Salisbury 

(1)  44  B.  B.  158  (1  Keen,  729).  (4)  38  R.  B.  130  (6  Sim.  340). 

(2)  Id  B.  B.  5  (3  Dow,  33,  42).  (5)  31  R  B.  112  (1  Buss.  &  My 

(3)  Id  B.  B.  203  (1  Madd.  1).  293). 
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was  equitable  tenant  for  life,  with  remainder  to  her  children  in    Salisbubt 

such  shares  as  she  should  appoint,  with  remainder  in  default  of     hatches. 

appointment,  to  her  children  in  strict  settlement,  with  remainders 

over.     Mr.  Webb  died  in  1814.     Mrs.  Salisbury  was  entrusted  by 

the  trustees  very  much  with  the  administration  (in  respect  of  such 

matters  as  she  could  properly  administer)  of  the  affairs  relating 

to  the  estate.     She  was  allowed  to  be  in  an  active  position  as  to 

these  trusts,  and  as  tenant  for  life  she  was  in  possession  of  the  estate. 

Whether  the  trust  reposed  in  her  was  so  great  as  to  make  her  in 

^effect  an  agent  of  the  trustees  for  selling  the  property  I  do  not  say  ;        [  *65  ] 

but  being  thus  in  the  active  execution  of  the  trust  and  in  the 

enjoyment  of  the  property,  she  entered  into  a  contract  for  sale, 

which,  from  the  course  that  the  cause  has  taken,  I  must  consider 

as  beneficial  to  the  estate.    In  the  contract,   whether  through 

inadvertence  or  otherwise  (and  as  this  record  is  constituted  it  is 

not  material  to  consider  how  it  happened),  she  is  treated  as  tenant 

in  fee :  abstracts  are  delivered,  and  as  early  as  August,  1889,  it 

appeared  from  the  instruments  set  out  in  the  abstract  that  the 

estate  was  subject  to  the  uses  and  trusts  created  by  the  will  and 

codicil  of  her  father,  uses  and  trusts  subversive  at  once  of  the 

notion  that  she  was  or  could  be  tenant  in  fee,  and  showing  her 

interest  and  those  of  others  in  the  estate  to  be  such  as  already 

mentioned.     This  being  done  in  August,  1889,  does  the  purchaser 

reject  the  purchase  ?    Does  he  say  that  he  has  been  deceived  and 

will  proceed  no  further  in  the  matter  ?    Whether  he  could  have 

said  so  effectually  it  is  not  material  to  consider.     He  does  not  say 

so.     On  the  contrary  the  abstracts  were  laid  before  counsel,  and 

very  many  objections  to  the  title,  more  or  less  tenable,  more  or 

less    weighty,   were    suggested    by  the    able    and    distinguished 

conveyancer  whose  assistance  the  purchaser  had  on  this  occasion. 

A  correspondence  then  goes  on  for  several  months  between  the 

parties,  and  as  late  as  the  Slst  of  July,  1840,  a  letter  is  written  by 

the  purchaser's  solicitor,  explaining  why  matters  had  not  gone  on 

more  promptly  on  his  part,  but  stating  that  further  papers  would 

be  immediately  laid  before  the  purchaser's  counsel.     This  occurred 

on  the  eve  of  the  long  vacation.    From  some  unexplained  reason, 

it  appears,  that,  towards  the  end  of  the  long  vacation,  on  the  6th 

of    October,   without  any  apparent  grounds  for    so    doing,   the 

purchaser  rejects  the  title ;  the  papers,  as  far  as  I  can  learn,  not 

having  been  laid  before  his  counsel,  according  to  the  promise  or 

statement  contained  in  the  letter  of  the  Slst  July.     This  leads  to 
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salisbubt  the  ^filing  of  the  bill  on  the  2Srd  January  following.  Before, 
Hatches,  however,  the  bill  was  filed,  in  the  most  formal  manner  consents 
[♦66]  were  obtained  from  the  persons  whose  consents  were  necessary  to 
meet  the  requisitions  of  Mr.  Hodgkin.  It  does  not  appear  that  all 
these  consents  were  communicated  to  the  purchaser.  That  of 
Lord  Malmesbury  appears  not  to  have  been  so,  but  no  difficulty 
seems  to  have  been  suggested  on  that  account. 

In  this  state  of  things  I  am  asked,  on  the  ground  of  want  of 
mutuality,  to  say  that  the  plaintiff  is  not  entitled  to  any  relief.    I 
should  be  trampling  on  all  principle  and  authority,  if  I  were  to 
accede  to  such  an  argument.    Even  if  the  rule  of  mutuality,  as  it 
has  been  called,  could  be  carried  so  far  as  it  has  been  attempted  to 
be  carried  in  a  case  of  this  description,  which  I  do  not  say,  still  the 
conduct  of  the  purchaser  has  been  amply  sufficient  to  exclude  him 
from  the  benefit  of  any  such  argument.    With  full  notice  of  the 
state  of  the  title,  he  pursues  the  investigation  of  it,  and  obtains 
the  fulfilment  of  a  requisition  made  by  himself,  and  founded  on  the 
very  state  of  the  title.     In  my  opinion,  therefore,  to  relieve  him 
from  the  contract  would,  as  I  have  already  said,  be  contrary  to  all 
principle  and  authority,  and  discreditable  to  a  court  of  justice. 
The  only  question  that  could  be  raised  in  my  mind  with  any 
chance  of  success  is,  the  question  of  the  delay  that  has  occurred  in 
completing  the  title,  not  with  reference  to  this  point  alone,  but 
also  to  other  matter.    Having  regard  however  to  the  correspondence, 
and  to  the  state  of  the  pleadings,  which  do  not  suggest  this  difficulty, 
I  apprehend  that  point  also  is  not  a  bar  to  the  plaintiff's  title  to 
relief.    This  appears  to  me  therefore  still,  as  it  has  appeared  from 
the  first  moment  I  was  apprised  of  the  facts,  a  case  substantially 
clear  of  all  difficulty,  subject  only  to  the  question,  whether  it  was 
not  safer  to  bring  the  parties  who  are  made  defendants  to  the 
supplemental  bill  before  the  Court.    That  they  were  necessary 
[  *67  ]       parties  I  do  not  say,  nor  is  there  any  ^occasion  to  decide ;  here  they 
are  at  present,  and,  being  here,  I  shall  take  the  consent  and 
undertaking  which  it  appears  they  have  been  and  are  willing  to 
give.     Therefore — 

The  defendants  to  the  supplemental  bill  consenting  to  confirm 
and  give  effect  to  the  contract,  and  to  do  all  such  acts  as  may 
be  necessary  to  give  effect  to  it,  and  the  counsel  for  Mrs.  Bumaby 
not  objecting  to  the  decree,  refer  it  to  the  Master  to  inquire  and 
state  whether  the  plaintiff  with  the  concurrence  of  the  defendants, 
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or  any  and  which  of  them,  can  make  a  good  title  according  to  the 
contract,  and  if  so,  when  that  good  title  was  first  shown.  Liberty 
to  state  special  circumstances.  Beserve  the  question  of  costs.  Let 
the  decree  be  drawn  up  in  both  suits. 


Salisbuby 

V, 

Hatcher. 


MORTON  V.  TEWART  (l). 

(2  Y.  &  C.  C.  C.  67—82.) 

A  person  who  occupied  a  large  farm  as  a  tenant  under  a  lease,  fell  into 
difficulties  and  surrendered  his  lease  to  his  landlord.  The  tenant  had  by 
means  of  his  private  expenditure  increased  the  value  of  the  property  by 
about  the  rate  of  100/.  per  annum.  The  brother  of  the  tenant's  wife  then 
applied  to  the  landlord  to  become  tenant  of  the  farm  for  the  residue  of  the 
term,  at  the  rent  and  under  the  covenants  comprised  in  the  surrendered 
lease.  This  application  was  made  by  letter,  in  which  the  writer  stated  it  to 
be  his  wish  to  be  of  use  to  his  unfortunate  sister  and  her  young  family,  and 
spoke  of  his  disinterested  motives.  The  application  was  acceded  to  by  the 
landlord  with  the  sole  view,  as  he  stated  in  his  evidence,  of  benefiting  the 
sister  and  her  family.  By  a  subsequent  arrangement,  it  was  agreed  that  a 
third  person  should  be  joined  as  lessee  with  the  brother,  who  should  manage 
the  bulk  of  the  property,  and  give  the  brother  boL  per  annum  for  his 
occupation,  the  brother  tmderletting  the  residue  of  the  property.  In  his 
letters  respecting  this  arrangement  the  brother  expressed  himself  as  having 
taken  the  farms  with  no  selfish  motives,  but  from  a  wish  to  assist  his  sister 
and  her  unfortunate  family.  This  arrangement  was  acted  upon  until  the 
brother's  death ;  the  brother  for  some  years  receiving  the  bbl,  (which  wtfs 
secured  to  him  by  the  bond  of  his  co-lessee)  and  underletting  the  residue  of 
the  premises  at  45/.  per  annum  :  Held,  that,  by  means  of  the  letters  (which 
the  Gk>urt  considered  to  be  a  sufficient  manifestation  in  writing  within  the 
Statute  of  Frauds),  aided  by  parol  evidence  of  the  circumstances  under 
which  they  were  written,  a  trust  was  created  of  the  annual  sums  of  55/.  and 
4.5/.  in  favour  of  the  sister  and  her  children,  and  (the  husband  waiving  all 
interest  therein)  that  the  sister  and  her  children  took  as  joint- tenants. 

Fob  several  years  previously  and  up  to  the  year  1827,  the 
defendant  Henry  Morton  occupied  certain  farms  called  the  Kilham 
estate,  as  tenant  to  the  Earl  of  Tankerville,  under  a  lease  of  which 
several  years  were  unexpired  in  the  year  1827,  at  the  yearly  rent  of 
1,4002.  In  the  course  of  his  tenancy  he  laid  out  considerable  sums 
of  money  upon  the  premises ;  particularly  a  sum  of  2,000Z.,  which 
was  expended  on  the  premises  shortly  before  the  surrender  of  the 
lease  as  after  mentioned. 

In  the  early  part  of  June,  1827,  Morton  had  fallen  into  pecuniary 
difficulties,  and  on  or  about  the  11th  of  June,  1827,  he  executed  a 
general  assignment  of  his  effects  for  the  benefit  of  his  creditors, 
which  however  did  not  include  his  interest  in  the  lease  held  by  him 

(1)  SmUh  V.  Matthews  (1861)  3  De  G.  F.  &  J.  139,  3Q  L.  J.  Ch.  445, 451. 
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Knight 
Bbucr,  V.-C. 
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MoBTON      ander  Lord  Tankerville,  inasmach  as  that  lease  contained  a  clause 

Tewabt.      of  forfeiture  on  assignment  without  the  consent  of  the  lessor,  and 

Lord  Tankerville  refused  to  permit  such  assignment  to  be  made. 

About  the  same  time  therefore  at  which  the  general  assignment 

was  made,  the  lease  was  duly  surrendered  to  Lord  Tankerville. 

Li  the  month  of  October,  1827,  Mr.  John  Langhom,  the  agent  of 
Lord  Tankerville,  advertised  the  premises  to  be  let,  whereupon 
Matthew  CuUey,  who  was  the  brother  of  Mrs.  Morton,  the  wife  of 
the  defendant  Henry  Morton,  wrote  a  letter  to  Mr.  Langhom 
dated  the  24th  of  October,  1827,  part  of  which  was  as  follows : 

"My  dear  Sir, — I  am  at  present  engaged  in  an  inquiry  to 
ascertain  whether  I  can  take  Mr.  Morton's  whole  concern  upon 
myself,  but  I  must  confess  to  you  in  candour,  that  so  far  as  I  can 
at  present  judge,  I  cannot  do  so.  Mr.  Grey  tells  me  you  are  about 
to  advertise  Kilham,  and  I  dare  scarcely  ask  you  to  suspend  it  for 
a  few  weeks." 

In  answer  to  this  letter,  Gulley  received  a  letter  from  Langhom 
to  the  effect  that  it  was  impossible  to  delay  advertising  the  premises 
to  be  let;  CuUey  accordingly  wrote  another  letter  to  Langhorn 
dated  the  5th  of  November,  1827,  which  was  as  follows : 

"My  dear  Sir, — I  duly  received  your  sensible  reply  to  my 
application  for  a  delay  in  the  advertising  of  Kilham.  I  am 
perfectly  satisfied  that  yours  was  the  correct  view  of  the  subject. 
As  it  is  my  wish  to  be  of  use  to  my  unfortunate  sister  and  her 
young  family,  I  am  tempted  to  risk  requesting  a  great  favour  of 
[  *^d  ]  Lord  Tankerville ;  viz.  to  take  *me  as  tenant  of  Kilham  on  the 
present  conditions  for  the  remainder  of  the  lease,  with  a  power  to 
sublet.  I  am  aware  I  have  no  claim  to  such  a  favour  from  Lord 
Tankerville,  except  that  arising  betwixt  a  very  old  tenant  and 
landlord.  Will  you  have  the  goodness  to  make  this  request 
known  to  Lord  Tankerville  with  as  little  delay  as  possible,  and 
to  explain  my  object  to  his  Lordship,  as  he  must  be  ignorant  of 
my  disinterested  motives.    I  am,  &c." 

Immediately  after  the  receipt  of  this  letter,  Langhom  com- 
municated the  contents  to  Lord  Tankerville,  who  in  reply  wrote  a 
letter  to  Langhom  dated  the  15th  November,  which  was  as  follows : 

"  Dear  Sir, — I  return  you  in  this  and  another  cover  the  three 
letters  as  you  desire.  I  cannot  consent  to  give  the  power  of 
subletting  Kilham,   but  if  Mr.  Gulley  is  desirous  of  taking  it, 
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placing  himself  in  the  shoes  of  Mr.  Morton,  with  the  view,  as  he      Mobton 

states,  of  benefiting  Mr.  Morton's  family  and  becoming  himself  my      tewabt. 

tenant,  I  will  not  object.    We  let  the  farm  to  Mr.  Morton  at  a  time 

when  we  thought  we  could  make  more  of  it,  because  he  was  an  old 

tenant,  and  we  knew  him  to  be  an  excellent  cultivator.    Now 

that  the  farm  is  thrown  on  our  hands  at  a  less  favourable  period,  I 

have  a  right  to  look  for  my  compensation  in  the  chance  of  what  I 

may  be  able  to  make  of  it  on  the  return  of  more  favourable  times 

now,  or  at  any  later  period.    In  allowing  Mr.  Gulley,  therefore,  to 

occupy  it  during  the  remainder  of  the  lease  on  the  same  terms  as 

Mr.  Morton,  I  am  doing,  I  believe,  all  I  could  be  expected  to  do  for 

the  benefit  of  Mr.  Morton's  assignees  in  respect  of  the  money  laid 

out,  without  giving  them  also  the  benefit  of  the  speculation  in  case 

of  more  profitable  times.     It  is  not  necessary,  perhaps,  to  enter 

into  this  explanation  with  Mr.  Gulley,  though  I  should  like  that  he 

should  be  satisfied  with  the  justice  of  *what  I  propose ;  and  this       [  ^70  ] 

appears  to  me  the  fair  view  of  the  question — Yours,  &c. 

"  Tankervillb." 

The  material  contents  of  this  letter  having  been  communicated 
to  Gulley,  he  agreed  to  become  tenant  of  the  premises  upon  the 
terms  of  it,  without  a  power  of  subletting,  and  accordingly  a 
memorandum  of  agreement,  founded  on  that  letter,  was  on  the 
17th  November  entered  into  between  Langhorn,  on  the  part  of 
Lord  Tankerville,  of  the  one  part,  and  Gulley  of  the  other  part. 

In  the  early  part  of  the  month  of  March,  1828,  Gulley  entered 
into  an  arrangement  with  Hugh  Boag  of  Yetlington  in  the  county 
of  Northumberland,  farmer,  the  nature  of  which  will  be  seen 
from  the  following  letter  dated  the  6th  of  March,  1828,  from 
Gulley  to  Langhorn : 

"  Dbab  Sib, — I  beg  to  inform  you  that  I  have  made  an  arrange- 
ment with  Mr.  Hugh  Boag  of  Yetlington  which  would  relieve  me 
from  the  trouble  of  managing  Kilham.  He  is  a  wealthy  and  most 
respectable  young  man,  he  will  allow  me  1002.  per  annum  in  con- 
sideration of  the  capital  expended  by  Mr.  Morton,  provided  that 
Lord  Tankerville  will  do  as  the  late  Lord  Tankerville  did  with 
regard  to  Dawson  and  myself  at  Wark,  viz.  grant  us  a  joint  lease 
and  leave  us  to  make  our  private  arrangements.  This  still  holds 
me  jointly  or  separately  responsible  to  Lord  Tankerville.  In  the 
different  situations  in  which  Lord  Tankerville  and  myself  are 
placed,  it  is  not  very  probable  that  I  may  have  an  opportunity  of 
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Morton      returning  bo  great  a  kindness.     I  do  not,  however,  feel  inclined  to 

Tewabt.      rest  satisfied  with  the  dictum  of  some  moralist  who  says  that  to 

feel  gratitude  is  to  pay  it.     I  should  prefer  a  practical  morality.     I 

set  out  for  Sutherland  this  day  and  shall  be  absent  nearly  three 

weeks.    I  am,  &c." 

Shortly  after  the  receipt  of  this  letter,  Mr.  Langhorn  communi- 
cated its  contents  to  Lord  Tankerville,  who  replied  by  letter  dated 
[  *7i  ]  the  18th  March  to  the  effect  that,  though  *he  was  generally  averse 
to  the  plan  of  subletting,  yet  in  this  instance  he  was  disposed  to 
give  way  to  Mr.  CuUey  for  the  benefit  of  Mr.  Morton's  family,  it 
being  understood  that  Mr.  CuUey's  security  should  continue,  and  due 
provision  should  be  made  for  the  proper  cultivation  of  the  estate. 

It  being  afterwards  proposed  on  behalf  of  Lord  Tankerville  that  a 
clause  should  be  introduced  into  the  lease  binding  Mr.  CuUey  to  lay 
out  an  additional  sum  in  improvements  on  the  premises,  Mr.  CuUey 
wrote  to  Lord  Tankerville  a  letter  dated  the  4th  May,  1828,  which 
was  in  part  as  follows  :   ''It  was  stated  to  your  Lordship  that  my 
inducements  in  taking  these  farms  arose  from  no  selfish  motives  or 
personal  interest,  but  from  a  wish  to  assist  my  sister  and  her 
unfortunate  family,  and  I  felt  that  I  had  justice  also  on  my  side,  as 
Mr.  Morton  had  expended  between  2,000{.  and.3,000i.  on  these  grounds, 
generally  in  fixed  and  permanent  improvements.     Had,  however, 
the  trustees  continued  the  lease,  this  expenditure  could  not  have 
benefited  your  Lordship  during  that  period  :  I  therefore  conjectured 
that  seeing  it  in  this  point  of  view  your  Lordship  would  be  induced 
to  allow  me  to  receive  the  interest  of  this  money  so  expended  during 
the  residue  of  Mr.  Morton's  lease.     I  therefore  entered  into  a 
written  agreement  with  your  agent  to  have  the  farm  precisely  on 
Mr.  Morton's  terms.     On  talking  matters  over  with  him,  I  willingly 
agreed  to  alter  the  rotation  from  Mr.  Morton's  system  of  only  one 
year  in  grass  to  two,  as  better  adapted  to  such  soils.    I  also  con- 
sented, &c.  &c.  I  am  promised  but  1002.  per  annum,  which  is  not  a 
business  return  for  2,0002.  sunk,  &c.   I  do  not  therefore  see  how  your 
Lordship  can  ask  for  greater  concessions,  more  especially  when  I 
inform  your  Lordship  that  I  proceeded  to  make  an  arrangement 
with  some  eligible  person,  which  I  have  done  upon  the  conditions 
agreed  on  between  your  agent  and  myself,  and  seemingly  guaranteed 
by  your  letter  ;  and  the  man,  a  most  worthy  and  active  young 
[  *72  ]       ^person,  had  absolutely  taken  possession  by  several  acts  (sowing 
grass  seeds,  hiring  servants  &c.)   before  your  Lordship  made  this 
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claim.  It  is  qaite  evident,  therefore,  that  if  such  conditions  are  Morton 
imposed  upon  him,  I  must  be  the  sufferer ;  because  now  he  cannot  tewabt. 
throw  up  the  bargain,  nor  can  I  enter  upon  the  farm.  Time  is  too 
far  gone  for  either  alternative.  If  these  conditions  are  imposed 
upon  him,  and  repaid  by  me,  then  I  shall  be  held  responsible  to  your 
Lordship  for  sixteen  years  for  rent  and  conditions,  without  any 
adequate  remuneration  for  such  a  risk  to  myself  or  premium  for 
such  assurance  to  your  Lordship,  which  is  manifestly  unjust : 
neither  would  my  unfortunate  sister  and  her  family  receive  any 
return  for  Mr.  Morton's  expended  capital.'' 

In  consequence  of  this  letter.  Lord  Tankerville's  proposition  for 
additional  expenditure  on  the  property  was  abandoned,  and  by  an 
indenture  dated  the  18th  May,  1828,  between  Lord  Tankerville  of 
the  one  part,  and  Matthew  GuUey  and  Hugh  Boag  of  the  other 
part,  Lord  Tankerville  demised  the  Kilham  estate  to  Culley  and 
Boag,  their  executors,  &c.,  to  hold,  &c.  from  the  18th  May,  1828, 
for  the  term  of  sixteen  years,  at  the  yearly  rent  of  1,400Z.,  payable 
by  half-yearly  payments,  and  the  additional  rent  of  lOZ.  an  acre  for 
every  acre  of  the  premises  managed  contrary  to  the  covenants 
thereinafter  contained  on  the  part  of  the  said  Matthew  Culley  and 
Hugh  Boag,  and  subject  to  the  covenants,  conditions,  and  agreements, 
in  such  indenture  contained. 

By  an  arrangement  between  Boag  and  Culley,  Boag  paid  to 
Culley  the  annual  sum  of  65Z.,  instead  of  the  1002.  previously 
agreed  upon,  and  gave  Culley  his  bond  for  the  punctual  payment  of 
the  55Z.  The  remaining  portion  of  the  1002.  was  raised  by  means  of 
an  under-lease  by  Mr.  Culley,  of  part  of  the  premises,  called 
Branston  ;  Boag  being  in  receipt  of  the  rents  and  profits  of  all  the 
premises  comprised  in  the  demise  except  the  part  so  underlet. 

Culley  died  in  April,  1884,  having  by  his  will  appointed  Edward        [  73  ] 
Tewart    and    others    his    executors,    who    took    possession,  and 
received  the  rents  and  profits  of  that  part  of  Eilham  which  was 
underlet. 

The  bill  which  was  filed  by  Mrs.  Morton  against  the  executors  of 
Mr.  Culley,  and  the  husband  and  children  of  Mrs.  Morton,  alleged, 
that  under  the  circumstances  aforesaid,  the  indenture  of  lease,  to 
the  extent  of  the  interest  of  the  testator,  Matthew  Culley  therein, 
and  the  bond  so  executed  by  Hugh  Boag,  were  held  by  the  testator 
Matthew  Culley  in  trust  for  the  plaintiff  and  her  children ;  and  that 
the  several  sums  received  by  Culley  and  his  executors  from  Hugh 
Boag,  and  the  rents  of  the  premises  called  Branston,  belonged  to 
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Morton  the  plaintiff  and  her  children,  bat  that  neither  Galley  nor  his 
Tbwart.  execators  had  so  applied  the  same,  or  rendered  any  accoant.  And 
the  bill,  after  charging  that  the  lease  was  obtained  by  Galley  from 
Lord  Tankerville,  apon  the  express  anderstanding  that  it  was  to  be 
held  by  him  for  the  benefit  of  the  plaintiff  and  her  family,  prayed 
that  GuUey  might  be  declared  a  trustee  as  before  mentioned,  and 
that  an  accoant  might  be  taken  of  the  monies  so  received  ;  and 
that  the  same  might  be  paid  to  the  plaintiff,  to  her  separate  use,  to 
be  applied  for  the  benefit  of  herself  and  her  children,  or  otherwise, 
as  the  Gourt  might  direct  ;  and  that,  if  necessary,  a  deed  of  trust 
might  be  executed,  and  for  a  receiver,  &c. 

The  defendant  Tewart,  (who  answered  separately  from  the  other 
executors,)  by  his  answer,  insisted  that  the  circumstances  stated  in 
the  bill  did  not  raise  such  a  contract  of  trust  on  the  part  of  Matthew 
GuUey  as  could  have  been  specifically  enforced  against  him  ;  and  that 
the  letters  written  by  him  did  not  constitute  a  valid  or  binding 
declaration  of  trust.  And  he  relied  on  the  7th  section  of  the 
Statute  of  Frauds. 

The  cause  now  came  on  for  hearing. 
[  ♦T*  ]  The  plaintiff  proved,  by  the  evidence  of  Mr.  Langhorn,  *that  the 

premises,  when  advertised  to  let,  were,  by  reason  of  the  improve- 
ments made  on  them  by  Henry  Morton,  worth  more  than  the  yearly 
rent  of  1,400/.,  the  additional  worth  being,  in  the  deponent's 
estimation,  about  lOOZ.  per  annum.  The  same  witness  deposed  to 
the  affectionate  terms  on  which  the  plaintiff  lived  with  her  brother, 
and  his  frequent  declarations  of  being  desirous  to  become  tenant  of 
the  farm,  solely  with  a  view  of  applying  the  profits  to  the  mainten- 
ance of  his  sister  and  her  family.  The  plaintiff  also  read  the 
evidence  of  Lord  Tankerville,  who  stated  that  he  let  the  farm  to 
Mr.  GuUey  at  the  rate  of  l,400i.  per  annum,  which  was  a  less  sum 
than  he  might  have  obtained  for  it,  solely  in  consideration  of  the 
profits  being  applied  by  Mr.  GuUey  for  the  benefit  of  his  sister  and 
her  children. 

In  further  support  of  the  plaintiff's  case,  Mr.  GuUey's  ledger  was 
put  in,  containing  various  entries  in  his  own  handwriting  as  to  the 
Kilham  estate.  Amongst  these  was  the  following  entry  to  the  credit 
of  Mrs.  Morton  :  "  1828,  to  a  half-year's  rent  of  Branston, 
November  10th,  22Z.  10«." 

It  was  admitted  that,  during  the  time  of  the  correspondence 
before  stated,  the  plaintiff  had  five  children,  all  of  whom  were 
under  age.     They  were  made  defendants  in  this  suit. 
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Mr.  Russell  and  Mr.  Hall,  for  the  plaintiff :  Morton 

V. 

Assume  that  this  is  a  case  in  which  the  Statute  of  Frauds  applies.  Tewart. 
In  October,  1827,  the  parties  were  in  this  situation.  The  plaintiff 
and  her  children  had  no  legal  claim  on  Lord  Tankerville,  but  a 
large  sum  of  money  had  been  expended  by  Morton  upon  the  farm. 
CuUey  applies  to  Lord  Tankerville  not  to  acquire  any  benefit  for 
himself,  but  to  benefit  his  sister's  family ;  and  Lord  Tankerville's 
agent  establishes  that  the  agreement  was  entered  into  with  Mr. 
CuUey  solely  on  the  faith  of  these  representations,  and  Lord 
Tankerville  *says  he  would  not  have  granted  the  lease  on  any  [  •ts  ] 
other  terms.  If  a  person  induces  another  to  give  him  an  interest  in 
property  in  consideration  of  a  benefit  arising  to  a  third  person,  it 
would  be  a  fraud  in  the  donee  to  apply  the  property  to  his  own  use. 
We  do  not  seek  to  enforce  a  voluntary  trust  against  Gulley's  land, 
but  a  trust  founded  on  a  pecuniary  consideration :  Dundas  v. 
Dutens  (i).  There  is  evidence  in  writing  of  the  trust  under  Culley's 
own  hand.  First,  there  is  the  application  which  he  makes  with  a 
view  to  relieve  **  his  unfortunate  sister  and  her  family."  Then  after 
the  agreement  is  signed,  there  is  the  letter  of  the  6th  March,  which 
states  the  consideration,  viz.  1002.  per  annum  in  consideration  of 
the  capital  expended  on  the  farm  by  Morton.  Then  there  is  the 
letter  of  May,  in  which  he  states  to  Lord  Tankerville  that  his 
inducement  for  taking  the  farm  arose  not  from  any  selfish  motives, 
4&c.  These  documents  may  not  alone  be  sufficient  to  establish  the 
trust,  but  they  are  so  when  taken  with  the  other  evidence  in  the 
cause  :  Cripps  v.  Jee  (2). 

(Thb  Vicb-Chancbllor  :  The  other  evidence  may  be  of  this  value 
— ^namely,  to  give  credit  to  the  documents,  and  to  show  that  they 
were  not  voluntary  documents,  but  enforceable:  Gardner  v.  Howe  (8), 
Milner  v.  Singleton  (4).) 

(1)  1  B.  B.  112  (2  Cox,  23d).  Milner  refused.    Milner  then  filed  his 

(2)  4  Br.  C.  C.  472.  bill  to  establish  the  alleged  agency  of 

(3)  25  B.  B.  214  (5  Buss.  258).  Singleton  for  him.     The  Vice-Chan- 

(4)  Not  reported.  In  this  case  oellor  of  Enolaki)  in  the  first 
Singleton  had  obtained  a  lease  from  instance,  and  afterwards  Lord  CoT- 
the  Dean  and  Chapter  of  York.  Milner  tenham,  L.C,  directed  issues  to  try 
alleged  that  he  had  obtained  it  under  the  fact  of  agency,  and  directed  both 
a  secret  trust  for  himself.  Singleton  the  plaintiff  and  defendant  to  be  con- 
denied  the  imputed  trust,  and  said  that  fronted  before  a  jury.  The  issues 
he  took  the  lease  in  his  own  name  and  were  tried  at  York,  in  March,  1841, 
refuaed  to  give  Milner  the  benefit  of  it  when  a  verdict  was  found  on  each 
except  upon   his    own   terms,   which  issue  for  Milner. 
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Morton  Mr.  Craig,  for  the  defendants  Henry  Morton  and  the  children, 

TewIbt.      admitted  on  the  part  of  Henry  Morton  that  the  ^trust,  if  established, 
[  *76  ]       was  for  the  separate  use  of  the  plaintiff  daring  his  life. 

Mr.  Wigram  and  Mr.  ColviUe,  for  the  defendant  Tewart : 

The  intention  of  the  parties  was  that  Mr.  CuUey  should  be 
domimis  of  the  bounty.  Culley  was  to  have  an  inducement  to  do 
something  for  Mrs.  Morton  and  her  family.  Is  there  anything  in 
the  documents  which  binds  Culley  to  employ  the  whole  rents  and 
profits  for  his  sister's  benefit?  And  from  what  time  did  the 
supposed  trust  arise?  What  is  there  in  these  letters  to  show  a 
trust  constituted  and  executed  (for  it  must  be  that)  for  the  sister 
and  her  family?  It  was  mere  charity  and  benevolence  in  Lord 
Tankerville  to  increase  Mr.  Gulley's  means  of  benefiting  his  sister. 
The  case  on  the  other  side  mainly  depends  on  the  words  **  no  selfish 
motive  or  personal  interest,"  &c.  But,  on  those  words,  could  the 
sister  call  on  Culley  for  every  portion  of  the  rents  ?  Besides,  there 
is  nothing  which  shows  with  certainty  to  whom  he  was  to  account. 
The  precise  terms  of  the  trust  should  appear  in  writing  :  Forster  v. 
Hale  (i).     Lastly,  the  plaintiff  is  bound  by  lapse  of  time. 

Mr.  Purvis  and  Mr.  Toller,  for  the  other  executors. 

Mr,  Rmsell,  in  reply. 

[Wheatley  v.  Puir  (2),  Ex  parte  Pye  (8),  Meek  v.  KetUewell  (4),  were 
also  mentioned.] 

The  Yice-Chancbllob  : 

The  question  of  the  applicability  of  the  Statute  of  Frauds  to  an 
interest  such  as  that  claimed  by  the  plaintiff,  is  one  that  I  need  not 
decide,  and  one  that  I  desire  not  to  be  understood  as  deciding; 
[  •77  ]  because,  *in  my  judgment,  Mr.  CuUey's  letters  which  are  in 
evidence — letters  bearing  his  signature — satisfy  the  requisitions  of 
the  statute,  if  the  statute  applies.  In  that  view  of  the  case,  the 
rest  of  the  evidence  must  be  considered  as  received  for  the  legitimate 
purpose  of  showing  the  position  in  which  Mr.  Culley  stood  when  he 
wrote  them,  the  circumstances  by  which  to  his  knowledge  he  was 
then  surrounded,  and  the  degree  of  weight  and  credit  which, 
independently  of  any  question  of  construction,  may  belong  to 
those  letters. 

(1)  4  R  E.  128  (3  Ves.  696).  (3)  11  B.  R  173  (18  Ves.  140). 

(2)  44  R.  R.  112  (1  Keen,  551).        (4)  58  R.  R.  137  (1  Hare,  464). 
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It  appears  that  Mr.  Morton,  who  had  married  Mr.  Galley's  sister,  Morton 
was  the  tenant  of  a  large  farm  at  as  high  a  rent  as  1,4002.  a  year,  tewabt. 
under  Lord  Tankerville.  He  held  by  a  lease,  of  which  more  than 
twelve  or  fourteen  years  were  unexpired.  He  had  made  a  large 
expenditure  upon  the  farm,  in  respect  of  which  expenditure  it 
appears  to  be  agreed  on  all  hands  he  had  not  held  the  farm  long 
enough  to  remunerate  himself,  but  the  remuneration  in  respect 
of  which  he  might  reasonably  expect  to  derive  during  the  residue 
of  his  term. 

He  fell  into  difficulties.  His  property  appears  to  have  been 
assigned  to  trustees  for  the  benefit  of  his  creditors ;  but  the  farm 
was  not  capable  of  being  assigned,  as  I  collect,  without  the  consent 
of  Lord  Tankerville,  whose  steward  would  naturally  look  with 
particularity  as  to  the  mode  in  which  so  important  a  farm  should 
be  occupied ;  nor  were  the  trustees  of  his  estate  for  the  benefit  of 
his  creditors  willing  to  undertake  the  responsibility  and  risk  of  such 
an  occupation.  Li  substance,  therefore,  the  farm  was  of  necessity 
relinquished  to  Lord  Tankerville.  The  steward  of  the  estate,  in  the 
execution  of  his  duty,  took  means  for  re-letting  the  farm.  This,  of 
course,  was  a  great  loss  to  Mr.  Morton's  estate,  and  the  heavier 
under  the  circumstances  of  embarrassment  in  which  he  was  placed. 
Lord  Tankerville  however,  though  thinking  it  necessary  that  the 
farm  should  be  re-let,  yet  with  those  feelings,  the  general  ♦preva-  [  •7S  ] 
lence  of  which  between  a  great  landed  proprietor  and  his  tenants 
is  one  of  the  happy  distinctions  of  this  country,  was  desirous,  if 
possible,  not  to  avail  himself  of  Morton's  expenditure,  but  to  let  his 
fainily  have  the  benefit  of  it. 

Mr.  GuUey,  a  considerable  tenant  of  Lord  Tankerville,  and 
apparently  a  most  respectable  person,  was  the  brother  of  Mrs. 
Morton,  and  naturally  interested  for  his  sister  and  her  children. 
It  appears  that  at  that  time  Mrs.  Morton  had  several  children,  all 
of  whom  were  under  age,  and  was  placed,  as  might  be  expected,  in 
a  position  of  considerable  distress.  Mr.  CuUey,  therefore,  com- 
menced a  correspondence  with  Mr.  Langhom,  (Lord  Tankerville's 
steward),  with  a  view  of  taking  the  farm  himself  for  the  purpose  of 
assisting  his  sister  and  her  family. 

This  proposal  was  received  favourably  by  Lord  Tankerville,  and 
negotiations  were  entered  into,  which  were  unavoidable,  considering 
the  nature  and  extent  of  the  property,  and  ultimately  it  was 
arranged  that  Mr.  Gulley  should  be  considered  as  the  tenant.  To 
relieve  himself,  however,  to  a  certain  extent  from  the  fatigue  and 
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Morton  anxiety  of  the  management  of  the  farm,  Mr.  Galley  associate 
Tkwabt.  himself  with  a  young  farmer  of  respectability  of  the  name  of  Boag, 
who  it  appears  was  to  occupy  the  bulk  of  the  farm  at  his  own  risk, 
and  for  his  own  profit,  rendering  yearly  rent  in  respect  of  it  to 
Mr.  GuUey,  who  was  to  be  treated  as  the  owner,  as  far  as  there 
could  be  ownership  under  a  lease,  of  the  residue  of  the  farm  ; 
provided  that,  if  Mr.  Boag  himself  occupied  that  portion  of  the 
farm,  he  was  to  pay  Mr.  GuUey  a  rent  for  it ;  so  that,  in  effect  and 
substance,  the  arrangement  made  was  this — that  Mr.  Boag  should 
have  the  benefit  of  the  lease,  make  all  he  could  of  it  at  his  own 
risk,  and  give  to  Mr.  GuUey  benefits  out  of  it  to  the  extent  of  about 
100{.  a  year ;  and  the  question,  whether  these  benefits  were  taken 
[  •Id  ]  by  Mr.  Gulley  *for  his  own  benefit,  to  be  used  by  himself  at  his  own 
arbitrary  discretion,  or  were  taken  by  him  as  a  trustee  for  Mrs. 
Morton  and  her  family — is  the  question  in  the  cause. 

The  letters  appear  to  me  to  afford  sufficient  evidence  of  a  trust ; 
and,  as  I  said  before,  the  other  circumstances  are  to  be  taken  into 
consideration,  only  for  the  purpose  and  to  the  extent  which  I  have 
mentioned. 

It  is  plain  that  the  accepting  Mr.  Gulley  as  a  tenant,  and  the 
agreeing  to  a  certain  mode  of  arranging  that  tenancy,  were  not 
originally  very  acceptable  to  Lord  Tankerville,  or  consistent  with 
the  ordinary  mode  of  management  adopted  on  his  estates.  Lord 
Tankerville's  wish,  however,  was  to  benefit  the  family  of  the  late 
tenant,  whose  money  had  improved  the  farm.  The  farm  was 
accordingly  let  to  Mr.  Gulley  at  1,400Z.  a  year,  the  same  rent  that 
Mr.  Morton  paid,  though  it  is  agreed  on  all  hands  that  it  was  worth 
considerably  more  than  that  rent,  having  been  rendered  worth 
more  by  Mr.  Morton's  expenditure.  Those  were  Lord  Tanker- 
ville's views  and  motives ;  we  know,  from  his  own  evidence,  that 
Lord  Tankerville  would  not  have  thus  acted  except  with  the  view 
of  benefiting  Mrs.  Morton  and  her  family. 

Now,  the  same  views  are  expressed  in  the  letters  of  Mr.  Gulley 
himself ;  they  are  not  formally  or  technically  written  letters,  which 
it  is  not  likely  they  would  have  been,  but  they  are  the  letters  of  a 
sensible  man,  and  a  man  of  business,  and  a  kind  relative. 

From  the  language  of  those  letters,  you  may  collect  that  he  had 
no  selfish  object  in  taking  the  farm ;  that  he  did  not  look  to  his 
own  personal  benefit,  but  that  his  views  were  to  assist  his  sister 
and  her  family. 

Now,  it  is  said   that  I  am   to  consider  those   expressions   as 
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indicative  not  of  anything  that  was  to  bind  him,  but  as  indicative  Morton 
merely  of  this — that  his  means  of  charity  were  to  be  increased ;  tbwart. 
that  the  matter  was  to  be  left  not  *onIy  to  his  own  arbitrary  will  [  *80  ] 
and  discretion,  (which  probably  might  have  been  trusted),  but  to 
the  arbitrary  will  and  discretion  of  those  who  might  come  after 
him.  Mr.  GuUey  was  much  too  sensible  a  man  not  to  be  fully 
aware  of  the  uncertainty  of  human  affairs,  and  that  such  an 
arrangement  would  ensure  no  benefit  of  any  kind  to  Mrs.  Morton 
and  her  family,  but  would  probably  leave  her  to  the  caprice,  or 
at  the  mercy  of  others — ^a  thing  quite  contrary  to  the  views  and 
intentions  of  Lord  Tankerville,  who,  if  the  family  were  to  be  placed 
at  the  discretion  of  any  person,  would  naturally  have  wished  (as 
they  themselves  would  have  wished)  them  to  be  placed  at  his 
discretion — at  the  discretion  of  a  kind,  forbearing,  and  generous 
landlord,  and  not  as  the  recipients  of  the  casual  and  arbitrary 
bounty  of  a  relative,  whose  views  and  intentions  might  be  changed 
by  a  variety  of  circumstances,  and  whose  death  might  place  the 
administration  of  his  affairs  in  the  hands  of  strangers.  It  is  not 
likely  that  such  should  have  been  the  intention  of  the  parties. 

Verba  intentioni  debent  inservire.  I  must  construe  the  words  of 
the  documents,  but  in  so  doing  I  must  give  effect  to  the  intention 
and  views  of  the  parties  as  far  as  I  can.  When  I  find  the  intention 
and  views  of  the  parties  require  a  positive  trust — not  a  mere  claim 
apoa  the  feelings  and  honour  of  Mr.  Culley,  which  might  at  any 
time  be  disappointed  either  in  his  lifetime  or  after  his  death — is 
not  the  Court  required  to  hold  a  declaration  of  the  absence  of 
interest,  and  of  the  absence  of  selfish  motives,  and  the  fact  of  this 
property  being  taken  with  a  view  to  assist  his  sister  and  her  family 
—as  a  positive  declaration  that  the  interest  thus  acquired  was  to 
be  and  should  be  so  held?  In  my  opinion  it  is  emphatically  a 
trust — clearly  manifested  in  writing,  and  signed  by  the  party. 

The  trust,  however,  must  be  shown  to  be  certain  in  its  nature 
and  in  its  object ;  otherwise  it  must  fail.    For  whose  benefit  such 
a  trust  would  fail,  if  it  were  to  fail,  *is  a  question  upon  which  it  is       [  *8i  ] 
not  necessary  to  give  any  opinion. 

The  farm  at  Eilham  is  mentioned  in  the  letters,  which  and  the 
other  evidence,  legitimately  receivable,  clearly  show  what  the  farm 
at  Kilham  was.  The  subject  indeed  is  beyond  all  question  clear, 
and  the  contrary  has  not  been  contended. 

The  objects  of  the  trust  are  equally  plain.  Whether  the  true 
constraction  of  the  letters  is  to  give  Mrs.  Morton  an  interest  for 
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MoBTON  her  separate  use  it  is  not  necessary  for  me  to  decide,  and  I  give  no 
Tewabt.  opinion  upon  it.  I  have  taken  the  consent  and  undertaking  of  Mr. 
Morton  at  the  Bar,  that  all  her  interest  shall  be  dealt  with  and 
treated  as  for  her  separate  use ;  avoiding  therefore  any  judicial 
construction  upon  that  point.  What  is  the  meaning  of  the  word 
'* family?"  It  is  a  flexible  expression.  The  meaning  to  be 
attributed  to  it  must  depend  upon  the  circumstances  of  each 
particular  case.  A  state  of  things  may  exist  in  which  the  Court 
may  be  unable  to  put  a  construction  upon  so  large  and  general 
an  expression.  Other  cases  undoubtedly  exist  in  which  it  is  easy 
to  give  it  a  definite  and  plain  meaning.  In  this  case  Mrs.  Morton 
had  at  the  time  several  young  children  requiring  assistance,  and 
dependent  upon  their  parents  or  one  of  them :  and  looking  at  the 
whole  of  the  letters  together,  and  the  facts  which  may  be  legiti- 
mately regarded  upon  a  question  of  construction  and  at  those  only, 
I  am  of  opinion  that  the  word  "  family  *'  here  means  "  children ;  " 
and  that  the  trust  declared  is  for  the  benefit  of  Mrs.  Morton  and 
her  children  then  living.  Whatever  inclination  one  might  feel  not 
to  hold  that  the  mother  and  children  took  as  joint-tenants  under 
those  words,  the  law  is,  I  think,  too  strong  to  enable  any  conjecture 
as  to  any  other  possible  meaning  that  might  have  been  present 
to  the  mind  of  the  parties,  to  interfere  with  the  settled  rule  of 
[  *82  ]  interpretation  upon  that  point.  I  am  of  opinion  therefore,  *that 
the  mother  and  her  children  must  be  held  to  have  taken  as  joint- 
tenants. 

Declare  therefore  that  all  the  benefits  which  were  taken  by  Mr. 
Gulley  under  the  agreement  and  lease  or  either  of  them  were  taken 
as  trustee  for  the  benefit  of  Mrs.  Morton  and  her  children  then 
living ;  and  upon  the  consent  of  the  husband,  let  him  be  excluded, 
in  favour  of  the  separate  use  of  the  wife,  from  all  participation 
in  the  benefit  of  the  said  lease  and  agreement  or  either  of  them. 
Let  an  account  be  taken  of  what  Mr.  Gulley  and  the  executors 
have  received,  giving  Mr.  Gulley's  estate  the  benefit  of  all  just 
allowances. 

With  respect  to  the  argument  upon  the  question  of  the  lapse  of 
time,  after  giving  it  considerable  attention,  I  do  not  think  that 
there  is  sufficient  ground  for  it. 
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CLAGETT  V.  PHILLIPS.  i842. 

(2  Y.  &  C.  C.  C.  82-87 ;  S.  C.  7  Jur.  31.)  ^'^'  ^^' 

To  entitle  confidential  oommnnications  to  the  protection  which  is  ordinarily  ^^'^5^p 
extended  to  them  in  a  suit,  it  is  not  necessary  that  they  should  have  heen  '  i*' 

made  in  contemplation  of  the  suit :  it  is  sufficient  if  they  relate  to  and  were  L  °^  J 
made  in  the  course  of  the  dispute  which  is  the  subject  of  the  suit. 

Thb  bill  prayed  a  discovery  touching  certain  matters  in  which 
the  defendants  Lawrence  Phillips,  Samuel  Phillips,  and  Eugene 
Larrieu  were  prosecuting  the  plainti£f  by  an  action  at  law,  and 
for  an  injunction  to  restrain  the  proceedings  at  law  until 
answer.    *     ♦    * 

In  June,  1842,  the  defendants  L.  and  S.  Phillips  and  Larrieu        [  ^^  ] 
commenced  an  action  against  the  plaintiff  to  recover  from  him  the 
value  of  [certain]  tobacco. 

[The  defendants  had  previously,  in  or  about  the  year  1837,  com- 
menced actions  at  law  against  other  persons  to  recover  the  value 
of  warrants  held  by  them  for  the  same  tobacco,  and  with  a  view  to 
and  in  the  course  of  those  proceedings,  various  cases  for  counsel 
and  opinions  thereon,  and  briefs  and  other  documents  had  been 
prepared  by  the  defendants'  solicitors,  which  were  scheduled  to 
the  defendants'  answers,  but  which  they  objected  to  produce  as 
confidential  communications.] 

Mr.  Roundell  Palmer,  for  the  plaintiff,  now  moved  for  the  pro-  [  86  ] 
duction  of  the  documents  scheduled  to  the  defendants'  answers: 
observing,  that  it  was  absolutely  necessary  for  the  party  claiming 
the  protection  arising  from  confidential  communications,  to  state 
that  they  passed  with  reference  to  or  in  contemplation  of  the 
present  proceedings.    ♦    *    * 

Mr.  Beaihfield  and  Mr.  RoU  appeared  for  the   respective 
defendants. 

Tbb  Yicb-Chancbllob,  in  the  course  of  the  argument,  said,  that 
where  a  dispute  had  arisen  between  two  parties,  which  might, 
unless  amicably  adjusted,  terminate  in  a  suit,  there,  if  confidential 
communications  with  professional  men  passed  in  the  course  of 
the  dispute,  they  would  be  privileged,  if  litigation  ensued,  though 
litigation  might  not  have  been  contemplated  at  the  time  when  the 
communications  took  place. 

Ordered,  that  the  defendants  produce  the  documents  mentioned  in 
the  schedales  to  their  answers,  except  confidential  communications 


48 


1842.     CH.     2  Y.  &  C.  C.  C.  86—87. 


[r.r. 


Claobtt 

V. 

Phillips. 

[•87] 


between  the  plaintiffs  at  law,  or  any  of  them,  or  any  person  on 
their  or  any  of  their  behalf,  on  the  one  hand,  and  the  attomies 
for  the  plaintiffs  in  the  ^actions  at  law,  defendants  in  the  present 
suit,  or  the  coonsel  in  the  actions  and  in  the  present  suit,  in  those 
characters,  on  the  other  hand,  relating  to  the  actions  or  either  of 
them,  or  to  the  present  suit,  or  both  relating  to  and  being  in  the 
course  of  the  dispute  which  formed  the  subject  of  the  actions  and 
suit.  Affidavits  to  be  made  to  specify  the  communications  which 
come  within  this  description.  .  .  .  Either  party  to  be  at  liberty 
to  apply  to  extend  the  protection  granted  as  to  confidential  com- 
munications, if  so  advised,  and  the  plaintiff  in  equity  to  be  at 
liberty  to  apply  on  the  affidavits  or  otherwise. 


1842. 
Dee.  5,  6. 

Knight 
Bbuoe,  V.-C. 

[87] 


STEPHENS  V.  LAWRY. 

(2  Y.  &  C.  C.  C.  87—91 ;  8.  C.  12  L.  J.  Ch.  71.) 

A  testator  bequeathed  an  annuity  to  his  granddaughter,  to  be  applied 
whilst  she  was  under  age  in  and  towards  her  maintenance  and  education, 
in  such  manner  as  his  trustees  should  in  their  absolute  and  unoontroulable 
discretion  think  fit,  and  whether  her  father  should  be  able  to  maintain  and 
provide  for  her  or  not.  The  trustees  having  made  a  very  small  payment 
on  account  of  the  annuity,  and  having  made  no  provision  for  the  main- 
tenance or  education  of  the  infant,  who  had  been  wholly  provided  for  by 
her  father,  the  Court  declared  that,  in  the  event  of  its  appearing  that  the 
father  had  properly  maintained  and  educated  the  infant  from  the  testator's 
death,  he  should  receive  the  whole  annuity  for  the  time  past  and  till  further 
notice ;  he  undertaking  properly  to  maintain  and  educate  her,  and  to  abide 
by  the  order  of  the  Court. 

E.  Fleming,  by  his  will,  after  giving  various  pecuniary  legacies 
(amongst  which  was  a  legacy  of  nineteen  guineas  to  his  son-in-law 
John  Stephens),  gave  all  his  real  and  personal  estate  to  his 
executors,  upon  trust  (subject  to  certain  specific  bequests  to  his 
wife)  to  sell  and  get  in  the  same,  and  invest  the  proceeds  on  real  or 
Government  securities,  and  receive  the  interest  and  dividends  thereof. 

The  testator  then,  after  giving  his  wife  an  annuity  for  life,  gave 
to  his  granddaughter  Sophia  Stephens,  the  daughter  of  the  before- 
named  John  Stephens,  an  annuity  of  401.  during  the  joint  lives  of 
herself  and  his  said  wife,  payable  out  of  the  dividends,  interest,  and 
annual  produce  of  his  estate,  and  to  be  applied  whilst  she  should 
be  under  the  age  of  twenty-one  years  and  unmarried  in  and  towards 
her  maintenance  and  education,  and  for  her  benefit  and  advantage 
and  in  such  manner  as  his  trustees  should  in  their  absolute  and 
uncontroulable  discretion  think  fit,  whether  John   Stephens   her 
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father  should  be  able  to  maintain  and  provide  for  her  or  not ;  the  Stephens 
first  payment  thereof  to  be  made  at  the  end  of  one  year  after  the  lawby. 
testator's  ^decease*  And  the  testator  after  the  death  of  his  said  [  *88  ] 
wife  gave  to  his  said  granddaughter  2,0002.  if  then  living,  and  if  and 
when  she  should  attain  the  age  of  twenty-five  years  or  be  married^ 
with  a  direction  to  the  trustees  to  apply  the  dividends,  interest,  and 
annual  produce  thereof  whilst  she  should  be  under  twenty-five 
years  of  age  in  and  towards  her  maintenance  Sco*  (using  the  same 
words  as  to  absolute  discretion  &c.  as  before) ;  the  surplus  to 
accumulate  and  to  be  added  to  the  principal:  and  if  she  died  under 
twenty-five,  the  said  sum  with  its  accumulations  was  to  fall  into  the 
residue ;  and  if  she  married  under  that  age,  both  the  annuity  and  a 
certain  share  of  the  2,000Z.  and  its  accumulations  were  to  be  settled 
upon  the  husband  and  wife  and  the  issue,  in  such  manner  and  form, 
and  subject  to  such  powers  and  provisions  as  should  be  valid  in 
law,  and  as  the  trustees  should  in  their  absolute  and  uncontroulable 
discretion  think  fit.  The  testator  then  bequeathed  the  residue  of 
his  property  to  his  two  sons  and  their  issue  in  equal  shares,  with  a 
limitation  over  to  his  granddaughter  in  the  event  of  both  sons 
dying  without  issue  living  to  attain  twenty-one. 

The  testator  died  in  May,  1837. 

The  bill  was  filed  on  behalf  of  the  testator's  granddaughter,  who 
was  an  infant,  against  the  executors,  for  the  purpose  of  having  the 
accounts  of  the  testator's  estate  taken,  the  plaintiff's  annuity 
secured  to  her,  and  the  residue  ascertained. 

The  cause  was  heard,  and  the  usual  decree  was  made. 

In  July,  1842,  the  Master  made  his  general  report,  from  which  it 
appeared  that  upwards  of  180Z.  was  due  from  the  executors  for 
arrears  of  the  plaintiff's  annuity,  the  sum  of  192.  19^.  only  having 
been  paid  by  them  on  that  account;  and  that  no  part  of  the 
testator's  property  had  been  set  apart  to  answer  either  the  annuity 
or  the  legacy  of  2,0002. 

The  cause  coming  on  to  be  heard  for  further  directions,  *the  [  *sd  J 
plaintiff's  counsel  proposed,  not  only  to  have  the  annuity  and 
legacy  properly  secured,  but  to  have  the  arrears  of  the  annuity  and 
the  annuity  for  the  time  to  come  paid  to  the  plaintiff's  father,  by 
whom  she  had  been  maintained  and  educated  since  the  testator's 
death.  It  appeared  that  the  plaintiff's  father  had  sent  a  letter  to 
tbe  executors  requiring  them  to  remit  to  him  the  annuity  as  his 
o^vn  property,  upon  which  the  executors  refused  to  allow  him  any 
part  of  it. 
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Stephknb  Mr.  Kenyon  Parker  and  Mr.  Stinton^  for  the  plaintiflf. 

Lawry. 

Mr.  Wigram  and  Mr.  Jamet  Parker,  for  the  defendants  the 
executors,  contended  that  the  father,  in  requiring  the  whole  annuity 
to  be  paid  to  him,  had  asked  too  milch ;  that,  if  the  testator  had 
intended  the  father  to  have  the  controul  of  the  annuity,  he  would 
at  once  have  given  it  to  him  instead  of  giving  it  to  the  trustees 
for  the  benefit  of  the  plaintiff.  Here  the  trustees  had  an 
absolute  discretion  concerning  it;  and,  therefore,  the  plaintiff 
must  take  viodo  et  forma  or  not  at  all.  They  referred  to  L^oub  v* 
Blenkin  (i). 

T&E  Yicb-Chakcbllob  (after  directing  various  inquiries) : 

With  regard  to  the  plaintiff's  annuity,  the  direction  to  apply  it 
for  her  maintenance,  education,  and  benefit  is  absolute.  The 
trustees'  discretion  is  as  to  the  manner  of  application — not  whether 
there  shall  or  shall  not  be  any  application  at  all.  No  part  of  it, 
except  a  very  small  sum,  has  been  in  fact  applied.  She  seems 
never  to  have  been  removed  from  the  guardianship  of  her  father, 
and  it  is  not  suggested  that  a  case  exists  for  so  removing  her.  It 
appears  highly  probable  that  he  has  become  wholly  liable  for  the 
expense  of  the  maintenance,  and,  so  far  as  she  has  been  educated, 
[  *90  ]  the  ^education  of  the  child  from  the  testator's  death  to  this  time ; 
and  on  that  ground  he  claims  the  plaintiff's  annuity  for  that 
period.  To  this  the  executors,  if  they  do  not  oppose  it,  do  not 
assent.  If  they  had  distinctly  objected  to  the  continuance  of  her 
father's  guardianship,  or  distinctly  required  any  specific  mode  of 
education  opposed  and  resisted  by  him,  it  may  be  that,  though  he 
had  maintained  and  educated  her,  he  might  have  been  very 
properly  excluded  from  the  annuity  for  the  time  past  wholly  or 
partially;  but  the  case  has  not,  I  think,  gone  so  far.  He  may  have 
put  his  supposed  rights  higher  than  he  was  justified  in  doing,  but, 
on  the  other  hand,  it  does  not  appear  to  me  that  the  executors 
either  took  the  proper  course,  if  any  were  required,  for  excluding 
his  title  or  claim,  or  did  in  fact  all  that  they  might  have  reasonably 
been  expected  to  do  if  they  were  uneasy  as  to  her  position  and 
circumstances,  and  earnest  for  her  welfare. 

On  the  whole,  I  think  I  cannot  hear  them  say,  that  if  her  father 
has  properly  maintained  and  educated  her  from  the  testator's 
death,  he  ought  not  to  be  allowed  the  401.  per  annum  for  the  time 

(1)  23  E.  B.  38  (Jac.  245). 


VOL.  LX.]  1842.    CH.    2  Y.  «&  C.  C.  C.  90—91.  51 

that  he  has  so  done,  and  so  with  regard  to  the  future  until  further  Stephens 
order.  If  the  executors  upon  inquiry — an  inquiry  which,  in  my  lawbt. 
opinion,  they  ought  to  take  the  trouble  of  making — shall  satisfy 
themselves  and  inform  me  that  they  are  satisfied,  or,  if  I  shall  by 
any  other  means  be  satisfied,  that  the  father  has  done  his  duty  to 
this  infant,  and  properly  maintained  her  and  educated  her  from  the 
grandfather's  death,  I  shall  permit  him  to  have  the  402.  per  annum 
for  that  time,  so  far  as  it  has  not  been  paid ;  and  in  that  case  I 
shall  let  him  receive  the  40Z.  per  annum  until  further  order,  he 
undertaking  properly  to  maintain  and  educate  her,  and  to  abide  by 
such  order  as  this  Court  may  make  respecting  her  care  and 
custody;  to  communicate  quarterly  information  to  one  of  the 
executors  as  to  her  health,  condition,  and  residence,  and  the  pro- 
gress of  her  education,  and  not  to  remove  her  out  of  the  jurisdiction : 
with  liberty  to  apply.  Unless  the  executors  shall  ♦within  a  given  [  ^91  J 
time  inform  me  to  the  effect  I  have  mentioned,  I  must  take  steps  to 
ascertain  for  myself  that  on  which  I  require  information. 


LESLIE  V.  BAILLIE.  tok. 

(2  Y.  &  0.  C.  C.  91-97  ;  S.  C.  12  L.  J.  Ch.  153,  7  Jur.  77.)  Jan^. 

A  testator  who  died  and  whose  will  was  proved  in  England,  bequeathed   ^  ^^^^S^p 
a  l^acy  to  a  married  woman,  whose  domicile,  as  well  as  that  of  her  husband^  *  i  ' 

was  in  Scotland.  The  husband  died  a  few  months  after  the  testator,  without  L  ^^  J 
having  received  the  legacy.  After  his  decease  the  executors  of  the  testator, 
with  knowledge  of  the  before-mentioned  circumstances  of  domicile,  paid 
the  legacy  to  the  widow.  It  was  proved  that  according  to  Scots  law  the 
payment  should  have  been  made  to  the  husband's  personal  representa- 
tives: Held,  that  in  the  absence  of  proof  that  the  executors  knew  the 
Scots  law  on  the  subject,  the  payment  to  the  widow  was  a  good  payment, 
since  an  assignment  by  operation  of  Scots  law  does  not  complete  the 
assignee's  title  to  an  equitable  interest  in  personal  estate  in  England  unless 
the  trustee  had  actual  notice  of  the  assignment. 

David  Bailxjb,  formerly  of  Jamaica,  but  afterwards  of  West 
Moulsey  in  the  county  of  Surrey,  by  his  will  dated  the  24th 
March,  1819,  [bequeathed  to  each  of  his  brothers  and  sisters  the 
sum  of  5002.  of  his  stock  in  the  Consols,  and  bequeathed  the  residue 
of  his  perBonal  estate  subject  to  an  annuity  to  his  widow,]  in  trust  [  92  ] 
for  his  son  Jasper  Farmer  Baillie,  his  daughter  Louisa  Baillie,  and 
such  of  his  brothers  and  sisters  as  should  be  living  at  the  time  of 
his  decease,  equally  to  be  divided  amongst  them,  share  and  share 
alike,  as  tenants  in  common,  and  not  as  joint  tenants.  And  the 
testator,  by  his  will  and  a  codicil  thereto,  appointed  James  Walker, 

4 — 2 


52  1848.    CH.    2  Y.  &  C.  C.  C.  92—98.  [b.r. 

Lkslis       John  Walker,  Jasper  Farmer  Baillie,  and  Phoebe  Baillie  to  be  his 
Bail'lte.      executors  in  England ;  and  three  persons,  of  the  name  of  Smith, 
Yidal,  and  Stevenson,  to  be  his  executors  in  Jamaica. 

The  testator  died  in  December,  1826.  He  left  surviving  him  his 
vfite  and  the  two  children  named  in  his  will ;  three  brothers,  namely, 
Alexander,  Charles,  and  Thomas ;  and  one  sister,  Mary,  the  wife  of 
James  Leslie.  The  will  was  proved  in  England  by  Jasper  Farmer 
Baillie  and  Fhcebe  Baillie,  and  in  Jamaica  by  Stevenson,  who,  as 
the  bill  alleged,  duly  accounted  to  the  testator's  representatives  in 
England.  None  of  the  other  executors  ever  proved  or  acted  in  the 
trusts  of  the  will. 
[  *93  ]  James  Leslie  and  Mary  his  wife  were  born  and  married  *and  were 

domiciled  during  their  whole  lives  in  Scotland.  On  the  8l8t 
January,  1827,  which  was  a  few  days  only  after  probate  of  the 
will  in  England,  James  Leslie  died  intestate.  In  the  latter  part  of 
the  same  year,  the  executors  in  England  paid  to  Mrs.  Leslie  her 
legacy  of  5001.  Consols,  and  also  her  share  of  the  testator's  residuary 
estate,  except  her  reversionary  share  in  the  stock  out  of  which  the 
annuity  to  the  testator's  widow  was  payable.  As  to  the  property  so 
paid  over  to  her,  Mrs.  Leslie  executed  a  release  to  the  executors. 
She  afterwards  assigned  her  reversionary  interest  to  T.  S.  Carter. 
She  died  in  November,  1880,  intestate. 

In  November,  1832,  letters  of  administration  of  the  personal  estate 
of  James  Leslie,  were  granted  by  the  Prerogative  Court  to  the  plaintiff, 
who  was  the  son  of  Mr.  and  Mrs.  Leslie.  Letters  of  administration 
were  likewise  granted  to  him  of  the  personal  estate  of  Mrs.  Leslie. 

In  March,  1887,  the  plaintiff  filed  his  bill  against  the  acting 
executors  and  children  of  the  testator  David  Baillie,  the  personal 
representatives  of  Alexander  and  Thomas  Baillie,  and  Carter  the 
assignee  of  Mrs.  Leslie,  praying  that  the  will  of  the  testator  might 
be  established  and  his  estates  administered,  and  that  the  plaintiff 
as  the  personal  representative  of  James  Leslie  might  be  declared 
entitled  to  the  legacy  of  5002.  Consols,  bequeathed  to  Mrs.  Leslie, 
and  to  one-sixth  of  the  residuary  estate  of  the  testator,  and  that  the 
same  might  be  paid  to  him ;  and,  further,  that  the  assignment  to 
Carter  might  be  declared  void  against  the  plaintiff.  The  bill  also 
prayed  in  the  alternative  that  the  plaintiff  might  be  declared  entitled 
to  these  interests,  either  under  a  certain  deed  of  sequestration  dated 
the  16th  July,  1882,  which  was  executed  under  the  bankruptcy  of 
Mrs.  Leslie,  and  under  which  the  plaintiff  claimed  the  surplus  of 
her  effects,  or  otherwise  as  her  personal  representative. 
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The  bill  charged  and  the  plaintiff  entered  into  evidence  to  show,       Leslie 
that  by  the  law  of  Scotland  whatever  personal  estate  accrues  to  or     baillie. 
vests  in  the  wife  by  way  of  gift,  bequest,  *or  otherwise  during  the       [  *^^  ] 
marriage,  is  instantly  transferred  to  the  husband  and  becomes  his 
absolute  property,  and  that  in  case  of  the  death  of  the  husband  before 
the  wife,  and  before  such  personal  estate  is  reduced  into  possession, 
the  same  does  not  survive  to  the  wife,  but  is  transmitted  and  belongs 
to  the  personal  estate  of  the  husband. 

It  appeared  from  the  plaintiff's  bill  that  he  had  been  in  partner- 
ship with  his  mother,  and  that  they  had  become  bankrupt.  It 
appeared  also  from  the  evidence  read  on  the  part  of  the  defendant, 
that  the  plaintiff  knew  of  the  payments  made  by  the  executors  to 
Mrs.  Leslie,  and  that  part  of  the  sums  so  paid  was  applied  in 
discharge  not  only  of  the  partnership  debts,  but  of  the  plaintiff's 
private  debts. 

It  was  admitted  that  the  defendants,  the  executors,  at  the  time 
they  handed  over  the  money  to  Mrs.  Leslie,  were  aware  of  the 
domicile  of  herself  and  her  late  husband,  but  there  was  no  evidence 
to  show  that  they  knew  the  legal  effect  of  marriage  in  Scotland  in 
relation  to  the  wife's  property,  or  even  that  they  knew  that  James 
Leslie  had  survived  their  testator. 

Mr.  Twiss  and  Mr.  Anderson,  for  the  plaintiff : 

By  the  Scotch  law,  all  the  property  of  the  wife,  whether  it  con- 
sists of  chosea  en  action  or  otherwise,  belongs  to  the  husband,  and 
on  his  death  descends  to  his  personal  representative.  The  domicile 
of  James  Leslie,  the  intestate,  being  in  Scotland,  the  property  in 
question  devolved  upon  his  death  to  his  personal  representative,  which 
the  plaintiff  now  is.  *  *  The  question  then  is,  whether  these  [  95  J 
executors  were  justified  in  paying  the  money  in  question  to  Mary 
Leslie.  It  is  clear  that  the  executors  knew  that  Leslie  and  his  wife 
were  married  people  and  domiciled  in  Scotland.  If  therefore  they 
did  not  actually  know  that  the  marriage  was  an  assignment  of  the 
wife's  property  to  the  husband,  they  had  sufficient  notice  to  put 
them  on  further  inquiry.  In  Selkrig  v.  Davies  (i).  Lord  Eldon 
draws  a  parallel  between  an  assignment  on  bankruptcy  and  an 
assignment  on  marriage,  both  of  which  he  considers  take  effect 
without  intimation  to  the  debtor. 

Mr.  Wigram  and  Mr.  James  Parker,  for  the  defendants,  the 
executors,  were  not  called  upon  to  address  the  Court. 
(1)  14  B.  B.  at  p.  158  (2  Dow,  248,  249). 
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Leslie  Mr.  Russell  and  Mr.  Oliver,  for  the  defendant  Garter. 

«, 
Baillie.       ^        ^,        ^ 

The  Vice-Ghangellob  : 

This  is  the  case  of  a  will  and  codicil  made  in  the  English  form, 
in  England,  by  a  testator  domiciled  in  England.  The  executors  are 
English,  and  proved  the  will  and  codicil  in  England.  The  will 
gives  certain  legacies,  and  disposes  of  all  the  real  estate,  so  as  to 
create  a  trust  for  sale,  and  directs  the  proceeds  to  be  distributed  as 
residuary  personal  estate,  thus  converting  the  whole  of  the  testator's 
property  into  personalty.  One  of  the  residuary  legatees  was  a 
married  lady  of  the  name  of  Leslie,  whose  husband  survived  the 
testator  between  three  or  four  months,  and  dying,  left  her  his 
[  *^  ]  widow.  If  the  case  ^therefore  depended  merely  on  the  English 
rules  of  law  and  English  jurisprudence,  and  if  there  were  nothing 
more  in  the  case  than  the  question  of  the  right  of  the  widow  to 
receive  the  legacy  and  give  a  discharge  for  all  that  the  will  gave  her, 
then  it  would  be  clear.  When  the  time  arrived  for  the  distribution 
of  the  estate,  the  widow  on  her  prima  facie  right  applied  to  the 
executors  and  trustees  for  payment ;  and  according  to  the  prima 
facie  line  of  their  duty,  and  the  ordinary  practice,  and  according  to 
every  thing  that  they  could  learn  of  the  law  of  England,  they  made 
the  payment  to  her,  having  every  reason  to  believe  that  she  was 
entitled  to  receive  the  payment  so  made. 

It  is  now  said,  that,  as  in  truth  she  was  a  domiciled  Scotch- 
woman, the  wife  of  a  domiciled  Scotchman  at  the  time  when  the 
will  and  codicil  were  made  and  when  the  testator  died,  by  the  law 
of  Scotland  all  her  property  of  a  personal  nature  vested  in  her 
husband  absolutely,  without  any  such  distinction  as  exists  in  the 
law  of  England  with  regard  to  what  are  termed  choses  en  action  and 
property  of  that  description  ;  and  that  he  acquired  an  absolute  and 
indefeasible  title  to  that  property  against  her,  whether  surviving  or 
not  surviving  him,  so  as  in  effect  to  make  it,  upon  his  decease 
before  her,  the  property  of  his  representatives  as  against  her.  I 
assume  that  to  be  the  law  of  Scotland  for  the  purposes  of  the 
present  dispute.  It  is  said  that,  the  wife  having  thus  no  right  to 
receive  the  money  from  the  executors,  the  executors  knowing  her 
Scotch  domicile,  the  fact  of  her  marriage,  the  Scotch  domicile  of 
her  husband,  and  that  the  husband  survived  the  testator,  must  also 
be  taken  to  have  known  the  consequences  which  by  the  law  of 
Scotland  I  assume  to  flow  from  the  marriage  of  Scotch  people.  To 
that  deduction,  however,  I  cannot  agree.    I  am  of  opinion  that  the 


VOL.  LX.]  1848.    CH.    2  Y.  ife  C.  C.  C.  96—97.  55 

executors  were  not  bound  to  know  the  law  of  Scotland  on  this  Lkblie 
subject ;  that  they  were  not  bound  to  know  that  marriage  by  the  baillib. 
law  of  Scotland  was  followed  by  such  consequences :  I  do  not  see 
how  the  mere  fact  of  ^executors  dealing  with  Scotch  people,  knowing  [  *97  ] 
them  to  be  Scotch  people,  rendered  it  incumbent  on  them  to  make 
inquiry  whether  the  law  of  Scotland  differed  from  the  law  of 
England  in  the  application  of  rules  of  right  to  matters  of  this 
description.  I  am  of  opinion  that  it  was  no  part  of  their  duty  to 
do  so.  If,  indeed,  the  executors  had  had  express  notice,  which  it 
is  not  contended  that  they  had,  that  the  law  of  Scotland  differed  in 
this  respect  from  the  law  of  England,  and  had  then  paid  the  money 
to  Mrs.  Leslie,  they  would  have  been  acting  in  the  same  way  as  if, 
having  had  notice  of  an  assignment,  they  still  had  paid  the  assignor. 
There  being,  however,  no  notice  to  the  executors  at  the  time  of 
payment,  of  any  claim  on  the  part  of  the  husband's  representatives, 
and  no  communication  on  the  subject,  beyond  the  mere  facts  of  the 
domicile  and  marriage,  I  am  of  opinion  that  the  release  which  was 
executed,  and  as  it  seems  fairly  executed,  between  the  executors 
and  the  legatees  must  have  effect  given  to  it.  I  view  this  case  as  if 
the  married  lady,  at  the  time  of  her  marriage,  had,  instead  of 
marrying,  made  an  assignment  of  the  legacy  ;  in  which  case,  if  the 
executors  without  notice  of  the  assignment  had  paid  her  the  legacy, 
the  payment  would  have  been  good.  Treating  the  fact  of  the 
marriage  as  simply  equivalent  to  an  assignment  by  the  wife,  mere 
notice  of  the  marriage  was  not  notice  of  the  assignment,  and 
consequently  the  payment  was  good. 

His  Honour  then,  after  commenting  upon  the  alternative  claim 
made  by  the  plaintiff's  bill,  decreed  as  follows : 

Take  the  usual  accounts  in  an  administrator's  suit,  and  declare, 
that,  it  not  appearing  that  the  defendants  Jasper  Farmer  Baillie 
and  Phcebe  Baillie,  or  either  of  them,  when  the  release  of  the  Ist 
September,  1827,  was  executed,  or  when  the  payment  and  transfer 
therein  mentioned,  or  either  of  them,  were  or  was  made,  had 
notice  that,  by  the  law  of  Scotland,  James  Leslie,  or  the  repre- 
sentatives of  James  Leslie,  was  or  were,  notwithstanding  the  fact 
that  Mary  Leslie  survived  James  Leslie,  beneficially  entitled  to  the 
funds  in  question,  the  Master,  in  taking  the  accounts,  is  to  have 
regard  to  the  said  release,  and  treat  the  same  as  binding.  Liberty 
to  state  special  circupistaQces^ 
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18^3  LOED   V.  BUNN(l). 

^an.  17.  (2  Y.  &  0.  C.  C.  98—104.) 

Knight  -A.  person  conveyed  certain  freehold  and  leasehold  property  to  trustees, 

Bruce,  V.-C.  upon  trust  to  pay  the  rents  and  profits  to  his  son  T.  for  life,  provided 

[  98  ]  that  in  case  T.   should  be  declared  bankrupt,  or  be  discharged  under 

any  Insolvent  Act,  the  trustees  should  apply  the  rents  and  profits  in  or 
towards  the  maintenance,  clothing,  lodging,  and  support  of  the  said  T.  and 
his  then  present  or  any  future  wife,  and  his  child^n,  or  any  of  them,  or 
otherwise  for  his,  her,  ilieir,  or  any  of  their  use  and  benefit,  in  such  manner 
as  the  trustees  shoxild  in  their  discretion  think  proper.  T.  was  taken  in 
execution  for  debt,  and  sent  to  prison,  at  the  suit  of  a  creditor,  who  obtained 
a  vesting  order  against  him  under  the  stat.  1  &  2  Vict.  c.  110.  The  insolvent 
was  afterwards  discharged  imder  that  Act :  Held,  that  the  life  estate  of  the 
insolvent  was  forfeited  at  the  time  of  his  discharge ;  that  from  the  date  of 
the  vesting  order  to  the  time  of  the  discharge,  the  rents  and  profits  of  the 
estate  belonged  to  the  assignee  under  the  Act ;  that,  upon  the  discharge 
taking  place,  the  discretionary  power  given  to  the  trustees  by  the  settlement 
might  be  exercised  by  them  in  favour  of  the  inEolvent,  his  wife  and  children 
collectively,  or  in  favour  of  any  of  those  persons  to  the  exclusion  of  the 
others;  and  that,  to  whatever  extent  the  power  might  be  exercised  in  favour 
of  the  insolvent,  the  benefit  which  he  would  take  by  the  appointment  would 
vest  in  the  assignee. 

Bt  an  indenture  of  settlement  dated  the  80th  March,  1822, 
Thomas  Lord  duly  appointed  and  conveyed  a  freehold  messuage 
and  lands  situate  in  the  Edgware  Boad  to  Mathew  Norton  and 
David  Henderson  and  their  heirs,  upon  trust  for  the  settlor  for  his 
life,  with  remainder  to  his  wife  for  her  life,  and  after  the  decease 
of  the  survivor  of  them  upon  trust  to  pay  or  permit  Thomas  Lord, 
the  son  of  the  settlor,  to  receive  the  clear  rents  and  profits  of  the 
premises  for  his  life;  provided  always  that,  in  case  [the  said 
Thomas  Lord  should  be  declared  a  bankrupt,  or  should  be  dis- 
charged under  any  Act  of  Parliament  passed  for  the  relief  of 
insolvent  debtors,  the  said  trustees,  their  heirs  or  assigns,  should, 
during  the  life  of  the  said  Thomas  Lord  the  son  (subject  to  the 
life  estates  of  the  said  Thomas  Lord  the  settlor  and  Amelia 
Elizabeth  his  wife),  expend  the  clear  income]  in  and  towards  the 
maintenance,  clothing,  lodging,  and  support  of  the  said  Thomas 
[  'ss  ]  Lord  the  son,  and  his  then  *present  or  any  future  wife,  and  his 
children,  or  any  of  them,  or  otherwise  for  his,  her,  their  or  any 
of  their  use  and  benefit,  in  such  manner  as  they  the  said  trustees, 
or  the  survivor  of  them,  or  the  heirs  or  assigns  of  the  survivor, 
should  in  their  or  his  discretion  think  proper;  and  from  and 
immediately  after  the  decease  of   the  survivor  of   them  the  said 

(1)  Attorney  '  General  v.  Hey  wood  39  Ch.  Div.  443,  58  L.  J.  Ch.  226.  60 
(1887)  19  Q.  B.  D.  326,  66  L.  J.  Q.  B.  L.  T.  127  ;  In  re  Johnst<m  [1894]  3  Ch. 
572,  57 1^.  J.  271 ;  In  re  Cohman{lSSS)      204,  63  L,  J.  Ch.  753,  71  L.  T.  392, 
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Thomas  Lord  the  settlor,  and  Amelia  Elizabeth  his  wife,  and  Lord 
Thomas  Lord  the  son,  upon  trust  that  they  the  said  trustees,  their  bunn. 
heirs  and  assigns,  should,  during  the  life  of  the  widow  of  the  said 
Thomas  Lord  the  son,  if  he  should  leave  any,  pay,  apply  and 
dispose  of  the  surplus  of  the  said  rents,  issues  and  profits  unto 
such  person  or  persons,  and  for  such  intents  and  purposes  as  any 
such  widow,  notwithstanding  any  future  coverture,  should  from 
time  to  time  (but  not  by  way  of  anticipation)  by  any  writing,  as 
therein  mentioned,  under  her  signature  appoint ;  and  in  default  of 
such  appointment  [to  her  for  her  separate  use ;  and  after  the 
decease  of  the  survivor  of  them,  the  said  Thomas  Lord  the  settlor, 
and  Amelia  Elizabeth  his  wife,  and  the  said  Thomas  Lord  the  son, 
and  his  widow,  if  he  should  leave  a  widow,  upon  trust  for  all  and 
every  the  children  of  the  said  Thomas  Lord  the  son,  who  being  a 
son  or  sons  should  live  to  attain  the  age  of  twenty-one  years,  or 
who  being  a  daughter  or  daughters  should  live  to  attain  that  age 
or  be  married,  in  equal  shares] . 

By  an  indenture  bearing  even  date  with  the  preceding  indenture, 
certain  leasehold  property  situate  in  the  New  Boad  was  duly 
assigned  by  Thomas  Lord,  the  settlor,  to  the  same  trustees,  their 
executors,  administrators,  and  assigns,  *to  hold  upon  trusts  similar  [  *ioo  ] 
to  those  declared  by  the  before-mentioned  indenture,  allowing  for 
the  difference  of  tenure  of  the  respective  properties. 

Thomas  Lord  the  settlor,  and  Amelia  Elizabeth  his  wife,  died 
many  years  since,  leaving  Thomas  Lord,  the  son,  surviving  them. 
Thomas  Lord,  the  son,  married,  and  had  several  children. 

The  original  trustees,  under  the  indentures  of  settlement,  having 
been  discharged  from  their  trusts,  two  persons,  named  respectively 
Bunn  and  Burgoyne,  were  duly  appointed  trustees  in  their  room. 

[Thomas  Lord,  the  son,  was  afterwards  judicially  declared  to 
be  an  insolvent,  and  Silver  was  duly  appointed  assignee  of  the 
estate  and  effects  of  the  insolvent.] 

The  trustees  having,  under  these  circumstances,  refused  to  pay 
to  any  person  the  rents  and  profits  of  the  property  comprised  in  the 
indentures  of  settlement,  a  bill  was  filed  in  January,  1842,  by  the 
children  of  the  insolvent,  one  of  whom,  a  daughter,  had  attained 
her  age  of  twenty-one,  and  the  insolvent's  wife,  the  mother  of  those 
children,  against  the  trustees,  the  assignee  under  the  Insolvent 
Act,  (Silver),  and  the  insolvent,  praying  that  the  trusts  of  the 
indentures  of  settlement  might  be  carried  into  execution,  the  rights 
of  all  parties  therein  ascertained,  and  the  rents  and  profits  secured. 
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LoKD  [The  insolvent,  having  duly  complied  with  the  provisionfl  of  the 

BuNN.       statute,  was  discharged  from  custody.] 

[  101  ]  The   cause  now  came   on  for   hearing,  the   principal  question 

being  as  to  the  manner  in  which  the  rents  and  profits  of  the 
settled  property  were  to  be  disposed  of  during  the  lifetime  of 
Thomas  Lord,  the  son,  from  the  time  of  his  insolvency. 

Mr.  Wigram  and  Mr,  Craig,  for  the  plaintiffs : 

We  submit  that  the  life  estate  of  the  insolvent  was  determined 
by  the  vesting  order,  or,  at  all  events,  by  the  insolvent's  discharge ; 
and  that  upon  the  determination  of  his  life  interest  a  trust  arose 
which  might  be  executed  for  the  benefit  of  the  insolvent,  his  wife, 
and  children,  or  any  of  them,  at  the  discretion  of  the  trustees. 
If  the  discretion  were  exercised  to  any  extent  for  the  benefit  of 
the  insolvent,  it  might  be  a  question  whether  that  benefit  would 
vest  in  the  assignee:  Goddenv.  Croxvhurst (i) .  But  the  trustees 
can  at  their  discretion  exclude  the  husband.  If  they  decline  to 
execute  their  trust,  the  Court  must  do  so  :  Rippon  v.  Norton  (2). 

Mr.  Selwyn,  for  the  defendants,  the  trustees. 

Mr.  Russell  and  Mr.  Sidebotham,   for    the    defendant,    the 
assignee : 

In  the  first  place,  are  there  any  persons  in  whom  this  discretion 

[  102  ]       now  resides  ?    *     *     In  Snoivdon  v.  Dales  (3)  the  insolvent's  life 

interest  was  held  to  pass  to  the  assignee,  although  the  effect  was 

to  cut  out  the  chance  of  accumulation  for  the  children  out  of  the 

savings  :  Badham  v.  Mee  (4).      [They  also  cited  Green  v.  Spicer  (6).] 

The  Vice-Ghancellor  : 

According  to  my  construction  of  the  instruments  and  the  Act  of 
Parliament,  the  right  of  those  who  were  to  take  in  substitution  for 
the  husband's  life  estate,  does  not  arise  till  the  actual  discharge  of 
the  husband  under  the  Insolvent  Act.  The  rents  of  the  property, 
therefore,  until  such  discharge,  formed  part  of  the  husband's 
estate,  and  belong  to  his  assignee. 
[  103  ]  It  has  been   admitted  on   the  part  of   the  assignee,  and  the 

admission   must   be   entered   by    the   registrar,   that    what    was 
required  under  the  Act  of  Parliament  to  be  done  to  obtain  the  order 

(1)  51  R  R.  332  (10  Sim.  642).        (4)  1  My.  &  K.  32 ;  see  51  E.  R. 

(2)  50  R.  R.  96  (2  Beav.  63).        224  n. 

(3)  38  R.  R.  173  (6  Sim.  524).       .  (5)  32  B.  R.  232  (1  Ri:^.  &  My.  395), 
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of  the  19th  May,  1842,  was  done,  and  that  thereupon  Thomas  Lord        Lord 
obtained  his  discharge.     That  being  admitted,  I  am  of  opinion,        bunn. 
that  the  trust  from  the  time  of  the  discharge  took  effect  in  favour 
of  the  husband,  wife,  and  children,  or  some  of  them. 

With  regard  to  the  question  which  has  been  agitated,  whether 
the  discretionary  power  created  by  the  settlement  yet  remains  in 
the  trustees,  I  am  of  opinion  that  it  does.  In  the  first  place,  I 
think  that»  upon  the  true  construction  of  the  whole  settlement 
together,  the  meaning  to  be  collected  is,  that  a  discretion  was  to 
be  vested  in  the  trustees  of  the  settlements  for  the  time  being. 
It  would,  I  think,  be  hxesio  in  literd  if  I  were  to  hold  otherwise. 
Assuming  that  these  trustees  were  duly  appointed  in  the  room  of 
the  former  trustees,  I  think  that  the  discretionary  power  created 
by  the  settlements  is  vested  in  them.  It  has  been  suggested,  that, 
as  one  of  the  objects  who  are  to  take  in  default  of  the  execution  of 
the  power  has  become  an  insolvent  the  discretionary  power  is  gone. 
I  apprehend,  however,  that  the  discretionary  power  has  not  gone 
from  the  trustees.  If  an  individual  have  a  power  over  an  estate, 
which  estate,  in  default  of  execution  of  the  power,  is  vested  in 
others— as,  if  the  person  having  the  power  be  A.,  and  the  persons 
to  take  in  default  of  execution  be  B.  and  C,  it  is  immaterial  in  the 
consideration  of  A.'s  right  to  execute  the  power,  what  may  have 
become  of  the  interest  of  B.  and  C,  because  it  is  a  mere  defeasible 
interest.  The  assignee  can  only  take  such  defeasible  interest  as 
the  bankrupt  had.  No  authority  has  been  stated  to  me  which 
seems  to  have  proceeded  upon  a  contrary  notion,  and  I  think  that 
the  trustees  have  a  right  under  the  power  to  appoint  in  favour  of 
the  insolvent  and  his  wife,  or  in  favour  of  the  *children,  or  any  [  *104  ] 
of  them,  with  or  without  the  insolvent  and  his  wife,  or  either  of 
them. 

I  am  also  of  opinion  upon  these  settlements  (without  saying  what 
might  be  done  under  other  settlements),  that  any  benefit  which  the 
bankrupt  may  take  will  belong  to  his  assignee. 
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1848.  GIBSON  V.  EUSSELL  (1). 

Jan,  18,  19.  ^       S 

Feb,  11.  (2  Y.  &  C.  C.  0.  104—121 ;  S.  C.  7  Jur.  876.) 

Knioht  ^  ^^^  ^^  ^^  ^^  ^^^  estate  from  an  aged  and  infirm  person  to  his 

Bbuce  V.-C.  intimate  friend  and  medical  attendant,  set  aside  for  fraud ;    one  of  the 

r  2Q^  1  circumstances  in  proof  of  fraud  being  tliat  the  deed  stated,  contrary  to 

the  truth,  a  money  consideration. 

The  bill  was  filed  by  George  Gibson,  as  eldest  surviving  son  and 
heir-at-law  of  Thomas  Gibson,  (who  died  intestate  as  to  the  pro- 
perty in  question  in  the  cause,  leaving  a  widow  and  several  children 
surviving  him),  praying  that  certain  indentures  of  lease  and  release, 
bearing  date  the  28rd  and  24th  March,  1840,  and  purporting  to  be 
a  conveyance  of  certain  freehold  property  of  the  intestate,  situate 
at  Leamington  Priors,  to  the  defendant,  might  be  declared  fraudu- 
lent and  void,  and  that  the  defendant  might  be  decreed  to  deliver 
up  the  same  to  be  cancelled,  and  might  also  be  decreed  to  deliver 
up  to  the  plaintiff  possession  of  the  premises,  &c. 
[  105  ]  The  circumstances  of  the  case  will  sufficiently  appear  from  the 

judgment. 

Mr.  Russell  and  Mr.  Oreene,  for  the  plaintiff. 

Mr.  Wigram  and  Mr.  Mylne^  for  the  defendant. 

[Bridgeman  v.  Green  (2),  Dent  v.  Bennett  (3),  Blackford  v.  Chris- 
tian (4),  Hunter  v.  Atkins  (5),  and  other  cases  were  cited.] 

Feb.  n.       The  Vicb-Chancbllor  (6) : 

The  object  of  the  bill  in  this  cause,  filed  by  the  heir-at-law  of 
Thomas  Gibson  who  died  in  June,  1840,  is  to  set  aside  a  convey- 
ance made  in  March,  1840,  by  indentures  of  lease  and  release, 
dated  the  28rd  and  24th  of  that  month,  of  a  real  estate  which 
belonged  to  Thomas  Gibson,  situate  at  Leamington,  in  Warwick- 
shire, in  favour  of  the  defendant.  This  estate  had  not  long  been 
acquired  by  Gibson.  It  appears  to  have  been  conveyed  to  him  in 
February,   1840.     The  conveyance  in   question,  that  of   March, 

[  ♦106  ]       ex  facie  purporting  to  be  upon  a  sale,  is  one  *of  the  ordinary 

(1)  For  recent  cases  on  imdue  in-  (4)  38  R.  B.  22  (1  Knapp,P.  C.  77)» 
fluence,  see  Liles  v.  Terry  [1895]  2  (5)  41  E.  R.  30  (3  My.  &  K  113). 
Q.  B.  679,  65  L.  J.  Q.  B.  33,  0.  A. ;  (6)  The  statements  which  are  con- 
Barron  v.  Willu  [1900]  2  Ch.  121 ;  69  tained  between  the  bracketa  in  the 
L.  J.  Ch.  532,  82  L.  T.  729,  C.  A.  course  of  this  judgment  are  drawn  up 
— ^F.  P.  by  the  reporter,  and  are  necessarily  a 

(2)  2  Yes.  Sen.  627.  mere  abridgment  of  the  evidence  as 

(3)  48  E.  B.  94  (7  Sim.  539).  referred  to  by  the  Vice-Chancellor. 
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description  in  sach  cases ;  the  consideration  stated  being  a  sam  Gibson 
of  1,000Z.,  mentioned  as  paid  to  Gibson  by  the  defendant,  the  russbll. 
receipt  of  which  from  the  defendant  is  acknowledged  upon  the 
indenture  of  release  by  Gibson,  the  apparent  vendor,  in  the  usual 
manner.  Had  the  transaction  been  real,  this  sum  would  probably 
have  been  a  fair  and  sufficient  price,  about  equal  to  the  true  value 
of  the  property.  It  is  however  agreed  on  both  sides  that  neither 
this,  nor  any  price,  was  paid  or  intended  to  be  paid,  and  that  the 
conveyance  so  far  as  it  is  expressed  to  be  for  valuable  consideration 
mis-states  the  transaction,  which  the  plaintiff  contends  to  have  been 
fraudulent,  or,  at  least,  equitably  invalid,  and  which  was,  as  the 
defendant  insists,  one  of  pure  and  free  and  deliberate  gift.  It  is 
the  defendant's  case  that  Gibson  procured  from  his  bankers  1,0002. 
in  ten  bank-notes,  delivered  the  notes  to  the  defendant  for  the 
purpose  of  having  them  re-delivered  by  him  to  Gibson  in  the  form 
of  payment  of  the  alleged  consideration-money  stated  in  the  deed 
of  release,  and  accordingly  on  the  occasion  of  its  execution  received 
them  back  from  the  defendant,  and  that  this  was  mere  colour,  but 
a  colour  and  a  course  suggested  by  Gibson  himself,  who,  as  the 
defendant  says,  desired  that  the  gift  should  bear  this  form. 

In  March,  1840,  when  the  transaction  took  place,  Gibson  was 
upwards  of  80  years  old.  He  had  a  wife  living,  to  whom,  as  I 
collect,  he  had  been  married  for  more  than  half  a  century ;  and 
by  whom  he  had  a  numerous  family  of  children.  Of  these,  three 
only  were  living  in  March,  1840 :  one,  the  present  plaintiff,  who 
has  been,  as  I  understand,  blind  from  very  early  youth,  and 
appears  to  have  been  regarded  with  esteem  and  some  degree  of 
affection,  but  certainly  not  with  any  degree  of  dislike  or  disap- 
probation, by  his  father ;  one,  a  daughter,  Sarah,  who  has  never 
married,  and  who  appears  also  to  have  been  esteemed  and  not 
disliked  by  her  father ;  and  a  younger  son,  William,  who  had  not 
*been  successful  in  the  world.  Each  of  these  persons  has  passed  [  *107  ] 
the  middle  of  life.  A  son,  called  Henry  Bobert,  had  died  before 
the  year  1840,  in  very  narrow  circumstances,  leaving  a  widow,  and 
some  infant  children,  without  any  provision  whatever.  As  to  William 
and  Henry  Bobert,  the  feelings  of  their  father  during  the  last  three 
or  four  years  of  his  life  seem  to  have  been  those  rather  of 
disappointment  and  disapproval,  than  of  satisfaction  or  affection. 

The  children  of  Gibson  seem  to  have  had  nothing  but  from  him, 
and  one  of  them  at  least  appears  to  have  been,  before  and  in  the 
year  1840,  partially  if  not  wholly  dependent  on  him ;  the  grand- 
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Gibson  children  wholly  so.  The  amoant  of  his  property  is  not  precisely  in 
RnssBLL.  evidence,  bat  I  gather  its  total  value  in  realty  and  personalty,  in 
March,  1840,  to  have  been  probably  between  80,000Z.  and  50,000{. 
Originally  in  a  very  humble  station,  after  passing  through  servitude 
of  various  forms,  he  became  a  small  dealer,  then  a  substantial 
tradesman,  and,  ultimately,  for  his  position  in  life,  a  considerable 
capitalist,  obtaining,  so  far  as  riches  are  concerned,  that  success 
which  would  be  less  rare  if  industrious  perseverance  and  self-denial 
were  more  common.  Fortunately  for  himself  he  had  been  taken 
early  in  life  into  the  service  of  a  gentleman  named  Bussell,  now 
deceased,  formerly  a  considerable  trader  at  Birmingham,  through 
whose  kindness  and  patronage  he  acquired  such  education  as  he 
had,  and  was  enabled  to  lay  the  foundation  of  his  fortune.  If  to 
this  gentleman,  to  his  memory,  and  to  his  family,  he  was  capable 
of  feeling,  and  did  feel  a  grateful  and  affectionate  attachment,  that 
feeling  was  just  and  creditable  to  him. 

I  have  used  the  expression  ''such  education  as  he  had."  It 
appears  to  have  been  sufficient  for  a  person  in  the  position  in  which 
he  received  it.  Considered  with  reference  to  a  fortune  of  80,000/. 
and  upwards,  it  was  probably  limited  and  defective.  At  the  period 
which  we  have  particularly  to  consider,  the  only  regular  and  con- 
[  *108  ]  stant  inmates  *with  him  of  his  house  were  his  wife  and  two  female 
servants.  His  three  surviving  children,  and  the  widow  of  his 
deceased  son,  inhabited  other  houses  in  the  neighbourhood.  They 
visited  at  his  house  occasionally ;  some  oftener,  some  more  seldom. 
The  daughter  slept  there  latterly,  but  did  not  stay  there  during  the 
day.  She  had  her  home  with  her  blind  brother,  the  plaintiff.  The 
father  seems  to  have  been  a  careful,  hard,  and  thrifty  man,  strong- 
willed,  and  not  of  gentle  disposition  or  very  warm  affections. 

The  defendant,  younger  by  full  twenty  years  than  Gibson,  is  the 
son  or  one  of  the  sons  of  his  former  master  and  benefactor,  Mr. 
Bussell,  already  mentioned.  From  this  circumstance  probably, 
and  probably  also  from  professional  eminence,  the  defendant 
became  the  intimate  friend  and  medical  attendant  of  Gibson; 
intimate  friend,  that  is,  as  far  as  their  different  positions  in  life 
would  allow,  the  defendant  being  in  that  respect,  and  in  point  of 
education,  it  must  be  supposed,  the  superior  considerably  of  the 
two.  The  relation  in  which  they  stood  to  each  other  may  be 
gathered  to  some  extent,  if  not  quite  sufficiently,  from  the  letters 
of  May  and  June,  1840,  which  are  in  evidence,  and  from  those 
passages  of  the  defendant's  answers  in  the  cause. 


VOL.  LX.]        1843.    CH.    2  Y.  &  C.  C.  C.  108—109.  68 

(The  letter  of  May,  1840,  was  a  letter  from  Gibson  to  Bussell,  in  Gibson 
which  the  former  requested  the  latter  to  state  who,  in  the  event  of  his,  busskll. 
Gibson's,  becoming  unfit  to  manage  his  affairs,  would  have  the  care 
of  him  and  his  family.  The  letter  of  June  was  the  reply  of  Bussell, 
in  which,  after  adverting  to  the  advanced  age  of  Gibson,  and  the 
necessity  of  his  abstaining,  in  a  great  measure,  from  business, 
Russell  suggested  that  Gibson's  daughter  Sarah  should  attend  to 
domestic  concerns,  and  that  his  money  matters  generally  should  be 
left  to  the  care  of  Mr.  Cooper,  a  solicitor.  The  passages  of  the 
answers  referred  to  by  the  Vicb-Ghancellob,  and  which  were  read 
in  evidence  for  the  plaintiff,  purported  to  give  an  account  of  the 
original  connexion  between  *Gibson  and  the  defendant.  After  stating  [  *^^  ] 
that  the  defendant's  father  had  in  the  latter  part  of  his  life  become 
unfortunate  in  business,  and  that  Gibson  had  from  motives  of 
gratitude  assisted  the  defendant,  and  that  an  intimacy  had  thereon 
arisen  between  them,  in  the  course  of  which  the  defendant  had 
become  the  medical  attendant  of  Gibson,  the  first  answer  proceeded 
to  state,  that  Gibson,  having  long  previously  felt  and  frequently 
expressed  a  desire  to  make  the  defendant  some  substantial  present 
to  evince  his  sense  of  gratitude  and  respect  for  the  memory  of  the 
defendant's  late  father,  and  as  a  mark  of  esteem  for  the  defendant, 
applied  to  and  requested  the  defendant  to  accept  a  gift  of  a 
certain  freehold  house  and  premises  situate  at  Leamington 
Priors,  in  the  county  of  Warwick,  (being  the  property  in  question 
in  the  cause) ;  and  that  when  the  said  proposal,  which  was  the 
spontaneous  and  unprompted  proposal  and  suggestion  of  Thomas 
Gibson  himself,  was  at  first  made  to  the  defendant,  he  abso- 
lutely declined  to  accept  or  entertain  the  same.  That  the  defen- 
dant, however,  having  afterwards  ascertained  that  Gibson  had 
amply  provided  for  his  family,  he  some  time  in  or  about  the 
month  of  February,  1840,  first  signified  to  Gibson  his  willingness 
to  accept  the  said  intended  gift,  and  the  necessary  measures 
were  thereupon  taken  by  Gibson  and  his  solicitors  for  making 
over  to  the  defendant  the  said  house  and  property  at  Leamington 
agreeably  to  such  declared  intention  as  aforesaid.  The  Yice- 
Chakcbllob  then  read  other  passages  in  the  answers  relating 
to  the  same  subject.  These  passages  incidentally  showed  the 
opinion  which  the  defendant  entertained  of  Gibson's  character, 
whom  he  stated  to  have  been  in  many  respects  generous  and 
liberal,  though  he  admitted  that  he  was  "  a  person  of  a  strong 
money-getting  disposition.") 
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Gibson  I  may  here  refer  to  some  parts  of  the  evidence  of  Mr.  Cooper 

Russell,  bearing  on  the  same  subject.  He  has  been  examined  in  chief  on 
[  *iio  ]  both  sides,  is  mentioned  with  respect  in  *the  defendant's  letter  of 
June,  1840,  is  one  of  Gibson's  executors,  and  appears  to  have 
possessed  his  confidence.  Both  Gibson  and  the  defendant  appear 
to  have  thought  well  of  him,  and  the  tone  and  manner  in  which  his 
evidence  is  given,  as  well  as  the  undoubted  facts  of  the  case,  induce 
me  to  consider  him  a  trustworthy  witness.    I  believe  what  he  says. 

(The  Yice-Ghancbllob  then  read  portions  of  the  evidence  of 
Cooper.  This  witness  stated  that  for  the  four  years  immediately 
preceding  Gibson's  death,  during  which  time  the  deponent  was 
intimately  acquainted  with  him,  he  learnt  that  the  defendant  was 
the  medical  attendant  of  himself  and  such  of  his  family  as  lived 
with  him.  The  defendant  was  for  that  period  on  kind  and  friendly 
habits  with  Gibson,  and  Gibson  always  spoke  of  him  with  respect 
and  as  a  friend,  and  had  confidence  in  him ;  but  the  deponent 
never  heard  him  express  a  warm  interest  in  his  professional 
success  and  prosperity,  or  much  personal  regard  for  him.) 

The  defendant  never  informed  Cooper,  or  the  wife  and  children 
of  Gibson,  or  either  of  them,  or  any  member  of  Gibson's  family, 
or  of  his  household,  or  caused  or  directed  any  such  person  to  be 
informed,  in  Gibson's  lifetime,  of  the  transaction,  whether  as  a  gift 
or  as  a  sale,  before  or  after  its  completion,  or  of  the  existence  of 
any  intention  of  such  a  kind ;  nor  do  the  pleadings  and  evidence, 
taken  together,  enable  me  to  feel  satisfied  that,  excluding  Gibson 
and  the  defendant,  and  the  witness,  Westbury,  and  Mr.  Lee,  any 
person  who  knew  or  heard  of  the  transaction  in  question  did  know 
or  hear  of  it  in  Gibson's  lifetime  otherwise  than  as  an  actual  sale 
for  money  in  the  ordinary  sense  of  the  term.  Westbury,  in  his 
evidence,  says,  that  he  heard  Gibson  say  to  Cooper  that  Gibson 
had  sold  the  Leamington  property  to  the  defendant.  This  person, 
Westbury,  was  clerk  to  Gibson,  and  collected  his  rents, — in  truth 
was  in  his  service,  though  not  in  what  is  commonly  termed  a 
menial  capacity.  He  was  not  a  member  of  the  legal  profession. 
[  •111  ]  ♦Messrs.  Simcox  and  their  clerk,  Mr.  Bower,  were  professionally 
concerned,  and  were  the  only  professional  persons  concerned,  in 
the  transaction.  But  I  am  not  enabled,  on  the  evidence,  to  say 
that  Gibson  and  Westbury,  and  the  defendant,  were  not  the  only 
persons  in  Gibson's  lifetime  apprised  of  the  real  nature  of  the 
transaction,  or  informed  that  a  gift  of  the  Leamington  property 
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was  intended,  or  had  been  effected.  This  observation  is  subject  Gibson 
only  to  what  Mr.  Lee  says  in  his  evidence,  and  to  what  passed  russ'bll. 
between  Mr.  Thomas  Simcox  and  the  defendant  on  the  28th  of 
February.  I  do  not  forget  that  Mr.  Thomas  Simcox's  retention  of 
that  in  his  memory  during  the  succeeding  month  might  have  been 
thought  probable  ;  still  I  find  it  upon  the  materials  before  me  not 
possible  to  conclude  judicially  that  Messrs.  Simcox  and  Mr.  Bower 
were  not  deceived  and  misled  as  to  the  true  character  of  the 
transaction,  (not  using  the  words  ''  deceived  and  misled  "  in  any 
sense  offensive  to  Mr.  Bussell  or  to  Westbury). 

(The  Vice-Ghancbllob  then  read  the  depositions  of  Mr.  Thomas 
Simcox,  Mr.  Bower,  and  Mr.  Lee,  the  defendant's  solicitor; 
observing,  that  Mr.  Lee,  as  the  defendant's  trustee,  in  the  inden- 
ture of  24th  March,  had  executed  that  deed,  but  at  what  time  did 
not  appear. 

The  substance  of  these  depositions  was  as  follows:  Simcox 
deposed,  that  on  the  28th  February,  1840,  the  defendant  called 
upon  him  at  his  office,  and  informed  him  that  Mr.  Gibson  wished 
to  make  him  a  present  of  a  house  at  Leamington  ;  upon  which  the 
deponent  observed,  that  his  late  father  had  always  had  a  great 
objection  to  professional  men  receiving  gifts  from  their  clients; 
that  the  defendant  then  said,  that  his  object  in  asking  the  question 
was  to  ascertain  whether  Mr.  Gibson  had  the  means  of  providing  for 
his  family  ;  to  which  the  deponent  replied,  that  he  believed  he  had. 
The  deponent  then  stated,  that  on  the  18th  March,  1840,  he  received 
parol  instructions  from  Westbury,  Gibson's  clerk,  for  the  preparation 
of  a  conveyance  *of  property  at  Leamington  Priors  from  Gibson  [  *^^^  ] 
to  the  defendant  for  1,000Z.  That  the  deed  was  prepared,  and  the 
deponent  gave  his  clerk.  Bower,  instructions  to  see  it  executed,  and 
the  money  paid.  The  deponent  never  heard,  till  after  the  death 
of  Gibson,  that  the  deed  did  not  state  the  true  consideration. 

Bower  deposed  that  he  went,  by  the  instructions  of  Simcox,  to 
see  the  deed  executed :  that  he  found  Gibson  and  the  defendant 
together  at  Gibson's  house;  that  the  deed  was  executed  by  Mr. 
Gibson  and  the  defendant  in  the  deponent's  presence ;  and  that  the 
consideration  money  was  paid  by  the  defendant  to  Gibson  in  bank 
notes :  that  no  other  person  was  present  in  the  first  instance,  but 
that  Westbury  afterwards  entered.  No  observation  was  made  which 
led  the  deponent  to  think  that  the  transaction  was  otherwise  than 
an  ordinary  purchase. 

Lee  stated,  that  about  March,  1840,  he  was  consulted  by  the 
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GiBflOK  defendant  as  to  a  proposal  made  by  Gibson  to  convey  to  him  certain 
Russell,  property  at  Leamington.  That  on  that  occasion  the  defendant  said 
that  he  had  called  on  Simcox  as  the  attorney  for  Gibson,  to  ascertain 
whether  Gibson  could  with  propriety  carry  into  effect  his  intention, 
and  that  Simcox  had  assured  him  that  he  could  spare  it  out  of  his 
income.  That  the  deponent  thereupon  advised  the  defendant  to 
accept  Gibson's  offer.  That  the  defendant  did  not  in  any  other  way 
employ  the  deponent  professionally  in  reference  to  the  transaction ; 
and  that  Simcox  did  not  at  any  time  apprise  the  deponent  that  it 
was  proposed  or  intended  to  insert  his  name  as  a  trustee  in  a  con- 
veyance of  the  property,  or  enter  into  any  conversation  with  him 
on  the  subject  of  such  conveyance.  That  the  defendant  did  not 
conceal  or  make  any  secret  of  his  having  received  a  gift  of  the 
property  at  Leamington  from  Gibson.) 

On  the  18th  of  June,  1840,  Gibson  committed  suicide,  being  then, 
[  •lis  ]       as  found  by  the  verdict  upon  an  inquest  held  *by  the  coroner,  of 
unsound  mind.    The  verdict  was  probably  correct. 

(The  Vicb-Ghancellor  then  read  the  depositions  of  the  defendant 
upon  his  examination  at  the  inquest,  and  likewise  certain  passages 
from  his  answer  on  the  same  subject.  He  also,  upon  the  same 
subject,  read  the  evidence  of  Cooper  and  Westbury.  The  general 
result  of  the  evidence  of  the  last-named  witnesses  was,  that  Gibson 
had  been  in  a  very  declining  state  of  health  from  February,  1889, 
to  his  death,  that  in  December,  1889,  he  had  had  a  severe  attack  of 
erysipelas,  and  that  during  that  period  his  memory  was  much 
impaired.  In  Cooper's  opinion  he  was  occasionally  in  a  state  of 
superannuation  for  four  years  previous  to  his  death.  The  defendant 
also  admitted,  that  during  a  severe  bodily  illness  which  took  place 
in  January  or  February,  1889,  Gibson  was  subject  to  occasional 
mental  wanderings  and  misconceptions.  With  respect  to  the  par- 
ticular circumstances  which  occurred  on  the  day  of  the  execution 
of  the  deed,  Westbury  deposed  as  follows : 

On  the  28rd  March,  1840,  Thomas  Gibson  sent  me  to  his 
attornies,  Messrs.  Simcox,  to  inquire  if  the  conveyance  to  Mr. 
Bussell  was  prepared,  and  if  so,  at  what  time  they  could  wait  upon 
him  with  it  to  be  executed ;  and  they  appointed  two  o'clock  the 
next  day  for  that  purpose.  I  believe  there  was  a  note  written  by 
me  by  the  desire  of  Gibson  on  the  same  day,  and  sent  to  the 
defendant  to  inform  him  of  the  appointment,  and  to  request  his 
attendance.  On  the  next  morning  Thomas  Gibson  reached  out  his 
cheque  book  and  gave  it  to  me,  desiring  me  to  fill  up  a  cheque  for 
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1,0002.  on  the  Birmingham  Banking  Company,  payable  to  himself       Qibson 
or  bearer;  which  is  now  produced  to  me,  &c.     I  filled  up  the      russbll. 
cheque,  and  Thomas  Gibson  signed  it.     He  then  directed  me  to  get 
a  car,  that  he  might  go  with  me  to  the  bank,  and  he  went  with  me 
to  the  bank,  and  remained  at  the  door  of  the  bank,  in  the  car,  while 
I  went  in  for  the  money.    I  *pre8ented  the  cheque  and  got  1,000Z.       [  *ii*  ] 
in  ten  lOOZ.  bank  notes.     I  returned  to  said  Thomas  Gibson,  and 
when  I  got  into  the  car  I  gave  him  the  notes.    We  then  returned 
home.    When  we  got  into  the  house  he  took  out  the  notes  and 
counted  them,  and  put  them  into  his  pocket  again.    He  then  sat 
down  for  a  few  minutes,  and  said,  '^  I  shall  forget  what  to  do  with 
these  notes  now."    I  then  wrote  him  a  memorandum,  by  his  own 
direction,  the  purport  of  which  was,  to  the  best  of  my  recollection, 
as  follows:  ''  T.  G.  to  hand  these  notes  to  Mr.  Bussell  as  soon  as 
he  comes  in,  and  before  the  arrival  of  Mr.  Simcox."     I  delivered 
this  memorandum  to  said  Thomas  Gibson,  who  put  it  out  of  sight. 
A  little  before  two  o'clock,  the  time  appointed  for  the  meeting,  the 
defendant  came.      This  note  or  memorandum  then  lay   on  the 
table.    I  left  the  room  to  look  after  Mr.  Simcox.    It  was  about 
three  o'clock  when  Mr.  Bower  (Messrs.  Simcox's  clerk)  came.    He 
and  I  went  into  the  room  together,  where  the  defendant  and  Thomas 
Gibson  were.    Bower  then  produced  the  deeds.    I  believe  the  con- 
veyance was  then  read  over  by  Mr.  Bower,  and  signed  by  Thomas 
Gibson,  and  the  money  paid  by  the  defendant  to  said  Thomas 
Gibson,  in  the  notes  which  I  have  every  reason  to  believe  I  had  so 
fetched  from  the  bank  as  before  stated.     The  deed  which  the  said 
Thomas  Gibson  signed  was  also  signed  by  the  defendant  and 
attested  by  Mr.  Bower.    Mr.  Bower  counted  the  notes :  there  were 
ten  1002.  Bank  of  England  notes.    After  counting  them  he  returned 
them  to  Gibson,  who  put  them  into  his  pocket.     Mr.  Bower  then 
tied  up  the  deeds  and  laid  them  on  the  table.     Thomas  Gibson 
then  reached  out  two  bottles  of  wine  and  some  cakes,  and  the 
defendant,  Mr.  Bower,  and  myself,  partook  of  them,  and  I  think 
said  Thomas  Gibson  had  a  glass.    We  sat  about  a  quarter  of  an 
hour,  and  then  Mr.  Bower  left.      After  Mr.  Bower  left,  Gibson 
walked  about  the  room  and  seemed  rather  confused.    He  put  his 
hands  into  his  breeches  pocket,  pulled  out  the  ^notes,  and  offered       [  ^lis  ] 
them  to  the  defendant.    I  said,  ''  No,  Sir,  you  must  keep  those 
notes  yourself ;  "  and  the  defendant  put  his  hand  upon  said  Gibson's 
shoulder,  in  a  familiar  manner,  and  said,  ''  No,  my  good  friend, 
those  are  yours,  put  them  up  safely ; "  and  he  put  them  into  his 
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Gibson      breeches  pocket  again.     Defendant  then  laid  hold  of  the  deeds,  and 
Russell,     wished  Thomas  Gibson  good-bye,  and  said,  "I  suppose  I  must  take 
these  with  me?"  Gibson  said,  ''Yes;"  and  the  defendant  then 
went  away,  taking  the  deeds  with  him.) 

A  case  containing  the  ingredients  that  I  have  mentioned,  mast, 
as  I  conceive,  upon  principle  and  authority  be  viewed  as  a  case 
upon  which,  without  more,  the  deeds  could  not  be  supported ;  that 
is,  must  be  deemed  prima  facie  liable  to  be  impeached  in  equity,  so 
as  to  throw  upon  the  defendant  the  burthen  of  proof  to  sustain 
them.  The  whole  evidence,  however,  in  the  cause  (comprising 
more,  considerably,  than  I  have  stated)  is  contended  by  the  defen- 
dant to  be  together  sufficient  to  establish  these  three  propositions  : 
First,  that  Gibson,  when  he  executed  the  deeds,  was  of  sound 
mind ;  secondly,  that  he  was  at  that  time,  in  all  material  respects, 
competent  to  the  transaction  of  such  business ;  thirdly,  that  he 
well  understood  the  whole  matter,  and  needed  no  other  advice 
or  assistance  respecting  it  than  such  as  he  had. 

I  have  intimated,  and  I  now  say,  that  this  case  is,  in  my  opinion, 
such,  in  its  undoubted  and  unquestioned  circumstances,  as  to 
render  it  incumbent  on  the  defendant  to  establish,  by  evidence, 
the  affirmative  of  these  propositions  as  an  essential  condition  of  his 
success  in  the  cause.  With  regard  to  the  first  proposition,  it  is 
clear,  and  admitted,  that  in  the  early  part  of  the  year  1889, 
Gibson's  mind  was  disordered;  that,  temporarily  or  otherwise, 
whether  induced  by  bodily  ailments  or  otherwise,  he  was  then  for 
some  time  (shorter  or  longer)  under  insane  delusion.  The  defen- 
dant insists  that  Gibson  had,  in  or  before  the  autumn  of  that  year, 
[  *ii6  ]  completely  recovered  his  mental  health,  and  *was,  throughout  the 
first  four  months  of  1840,  of  perfectly  sound  mind.  Upon  this 
point,  however,  after  much  reflection,  I  am  not  satisfied.  It  may 
be  that  during  this  period  he  exhibited  on  all  occasions  perfect 
aptitude  for  his  ordinary  business.  I  assume  that  on  numerous 
subjects  there  was  at  this  time  no  observable  mark  or  symptom  of 
unsoundness,  and  that  conversations  might,  during  the  whole  of 
the  period,  have  been  held  with  him  on  topics  of  business,  and  very 
many  others,  in  which  no  trace  of  delusion  would  have  been 
exhibited.  But  upon  one  subject,  if  not  on  more,  it  is,  in  my 
opinion,  upon  the  evidence,  doubtful,  whether  symptoms  were  not 
shown  which  ought  to  lead  to  the  conclusion  that  he  was  not, 
during  the  first  four  months  of  1840,  of  sound  mind.  I  refer 
particularly  to  the  circumstances  regarding  his  wife.    I  am  aware 
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of  what  the  defendant  says  on  the  subject.  I  am  aware  how  Oibsok 
slightly,  if  not  defectively,  some  matters  may  be  argued  to  be  put  hussbll. 
in  issue  by  the  bill.  I  am  aware  of  ihe  caution  with  which  the 
testimony  of  some  of  the  witnesses  is  to  be  received  ;  yet,  with  all 
these  considerations  before  me,  I  have  been  unable  to  satisfy  myself 
that  during  the  four  months  just  mentioned,  Gibson  was  not  con- 
tinuing under  an  insane  delusion.  If  he  was  so,  he  was  then,  of 
course,  of  unsound  mind.  Upon  this  point,  I  say  no  more  than 
that  I  am  not  free  from  doubt  concerning  it. 

The  defendant's  next  proposition  is,  that  Gibson  when  he 
executed  the  deeds  was,  in  all  material  respects,  competent  to  the 
transaction  of  such  business.  Assuming  him  to  have  been  then  of 
sound  mind,  yet  neither  upon  this  point  am  I  satisfied  that  the 
defendant  is  right.  Having  regard  to  the  entire  evidence  of 
Westbury,  to  the  differing  accounts,  especially,  which  he  and  the 
defendant  give  of  some  passages,  at  which  they  were  both  present, 
and  particularly  to  the  manner  in  which  they  speak  respectively 
of  the  memorandum  that  was  in  the  room  with  Gibson  on  the  24th 
of  March,  I  find  myself  left  in  doubt  as  to  the  *state  and  course  of  [  *^^^  J 
the  matters  which  took  place  in  that  room  on  that  day.  Bower, 
whose  respectability  and  integrity  are  not  questioned  on  either  side, 
and  could  not,  probably,  be  with  reason  questioned,  does  not  seem 
to  have  been  intimate  with  Gibson,  and  may  not  have  had  frequent 
opportunities  of  observing  him.  If  Westbury's  recollection  and 
statements  are  correct,  Gibson's  memory  was  at  the  time  in  a 
strikingly  defective  state.  Some  memorandum  there  was,  and  the 
defendant's  account  of  it,  though  to  be  read  and  considered,  has 
not  been  made  evidence.  On  the  whole,  I  repeat,  that  the  entire 
evidence  in  the  case  considered  with  or  without  the  answers,  but 
considered  without  forgetting  the  caution  and  reserve  with  which 
some  parts  of  it,  unfavourable  to  the  defendant,  ought  to  be  received, 
does  not  enable  me  to  represent  myself  as  satisfied  that  when 
Gibson  executed  the  deeds,  if  he  was  of  sound  mind,  he  was  in  all 
material  respects  competent  to  the  transaction  of  such  business. 

Upon  that  which  I  have  mentioned  as  the  defendant's  third 
proposition,  my  opinion  is,  also,  that  he  has  not  established  it ;  and 
I  here  may  declare  affirmatively  my  impression,  that  Gibson,  if 
sane,  took  up  and  pursued  the  notion  of  the  gift  in  question,  and 
executed  the  deeds  without  the  advice  and  protection,  which,  in  his 
circumstances,  he  needed  and  ought  to  have  had. 

Comparing  the  evidence  of  Mr.  Simcox  and  Mr.  Bower  with  the 
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GiBsoK      evidence  of  WeBtbury  and  the  statements  of  the  defendant,  it 
Russell,     appears  to  me  idle  to  suggest  that  Gibson  had  for  any  substantial, 
useful,  or  efifective  purpose,  a  solicitor,  or  any  professional  or  fit 
adviser  in  the  matter.     I  say  "  fit  adviser,"  not  in  any  sense  dis- 
respectful to  Westbury.    His  station  and  position  appear  to  me  not 
to  have  qualified  him  for  such  a  duty,  if  he  had  attempted  the 
performance  of  it.     He  was,  in  effect,  merely  the  servant,  though 
not  a  menial  servant,  of  Gibson,  and  seems  to  desire  to  be  under- 
[  *^is  ]      stood  as  having  considered  that  all  he  *had  to  do  was  to  obey  his 
master's  orders.     Neither  the  plaintiff  nor  Mr.  Cooper,  nor  in  truth 
any  person,  was  consulted  on  the  subject.     Had  some  disinterested 
person  of  discretion,  and  weight,  and  consideration,  whether  in  or 
out  of  the  legal  profession,  been  consulted,  the  amount  of  the  old 
man's  fortune,  the  proportion  between  it  and  the  gift,  the  situation 
and  prospects  of  his  children  and  of  the  family  of  his  son  Henry, 
the  certainty  that  the  truth  of  the  transaction  must  come  out,  the 
eccentric  and  doubtful  character  belonging  to  a  simulated  sale,  the 
possibility  that  before  his  death  his  own  views  or  position  or  the 
position  of  the  defendant  might  be  materially  varied,  the  suggestion 
of  a  will,  or  of  a  deed  of  gift  with  a  power  of  revocation,  might 
have  been  judiciously,  and  with  effect,  brought  under  his  attention. 
I  think  that  all  the  considerations  properly  belonging  to  the  matter 
were  not  brought  before  him,  if  he  was  capable  of  understanding 
or  attending  to  them.     Assuming  that  he  himself  suggested  an 
apparent  sale,  how  came  he  to  do  so  ?    Effectual  concealment  of 
the  gift  could  not  rationally  have  been  hoped.     Enquiries  and 
investigation  must,  in  reason,  have  been  expected  to  take  place 
sooner  or  later.    Was  it  in  view  to  exhibit  in  this  way  to  the 
defendant,  or  otherwise,  that  the  gift  to  him  was  in  effect  of  1,000L? 
This  notion  would   seem  improbable,   and  almost,   if  not  quite, 
childish.     Did  the  old  man  imagine  that  a  deed  of  gift  could  not 
be  made  irrevocable,  and  therefore  prefer  a  pretended  sale  ?    This 
also  is  an  improbable  theory,  and  I  see  no  grounds  on  which  to 
form  it.     Or,  lastly,  did  it,  whether  erroneously  or  otherwise,  occur 
to  the  mind  of  some  person  that  though  a  donor  may  generally  sell 
or  mortgage  as  against  his  own  voluntary  conveyance,  where  the 
donee  has  not  dealt  with  the  subject  for  value;    yet  it  may  be 
difficult  or  impossible  to  do  so,  where  the  deed  really  of  gift  is  in 
form  and  appearance  one  of  sale?    I  do  not  suppose  that  this 
occurred  to  the  understanding  of  Gibson. 

I  confess  myself  at  a  loss  to  account,  in  any  manner  favourable 
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to  the  validity  of  the  transaction,  for  the  form  which,  whether       Gibsok 
apon  Gibson's  suggestion  or  otherwise,  it  was  made  to  bear.  Russ'bll. 

As  a  gift  of  such  value,  assuming  Gibson  to  have  felt  gratefully  [  n^  ] 
and  affectionately  towards  the  defendant's  late  father,  and  kindly 
towards  the  defendant  himself — assuming  that  an  intention  to 
make  him  a  present  had  been  occasionally  mentioned  by  Gibson, 
and  recollecting  what  appears  in  the  case  as  to  the  assistance  that 
he  had  rendered  the  defendant  in  his  early  life — I  am  unable  to 
consider  it  as  one  likely  to  have  been  made  by  a  man  of  Gibson's 
hard,  and  close,  and  thrifty  disposition,  in  the  vigour  of  his 
intellect. 

The  dates  of  his  will  and  codicils  appear  to  be  16th  November, 
1826,  20th  July,  1888,  and  19th  January,  1839.  To  two  of  them 
Mr.  John  Simcox,  to  two  of  them  Mr.  Bower,  and  to  one  of  them 
the  late  or  the  present  Mr.  Thomas  Simcox,  is  an  attesting  witness. 
Neither  of  these  three  instruments  contains,  as  I  understand,  any 
gift  or  provision  except  in  favour  of  the  testator's  wife,  children, 
and  descendants.  Though,  with  reference  to  the  gift  of  1,000/.  to 
the  charity,  it  may  be  a  slight  or  unfounded  remark  to  compare  its 
date  with  that  of  the  composition  of  the  somewhat  remarkable 
memoir  of  his  life  (a  production  not  sparing  in  his  praise),  yet  it  is 
difficult  to  avoid  remembering  how  near  this  gift  was  in  time  to  a 
period  when  he  was  certainly  disordered  in  mind,  or  how  the 
defendant  states  himself  to  have  considered  it  at  the  time,  or 
observing,  that,  had  Gibson  been  of  a  free,  open,  and  generous  turn 
of  mind,  such  gifts  as  these  were  very  large  for'a  man  of  his  fortune, 
and  were,  in  the  state  of  his  family,  such  as  mankind  in  general 
would  not  have  deemed  prudent. 

These  being  my  views  of  this  matter,  taken  upon  reflection,  with- 
out relying  on  all  the  evidence  unfavourable  to  the  defendant's  case 
(some  portions  of  which  seem  to  me  *to  be  of  very  questionable  [  *120  J 
weight),  I  find  it  impossible  to  say  that  these  deeds  can  stand.  I 
think  that  they  must  fail  on  principles  perfectly  familiar  in  this 
Court,  and  which  it  has  long  both  in  theory  and  in  practice  recognized. 
During  the  argument  I  referred  to  Welles  v.  Middleton  (i),  and  I 
may  now  repeat,  that,  though  the  particular  circumstances  were 
there  specifically  very  different  from  the  facts  before  me,  the  judg- 
ment of  Lord  Thurlow  contains  observations  far  from  inapplicable 
to  some  parts  of  the  present  case. 

The  bill  is  not  without  inaccuracies.    It  contains  some  statements 

(1)  1  Cox,  112. 
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Gibson  which  are  unnecessarily  harsh,  and  bear  against  the  defendant 
RUB8ELL.  to  an  extent  that  the  evidence  in  the  caase  does  not,  in  my 
judgment,  support.  I  desire  particularly  to  be  understood  as  not 
adopting  or  going  along  with  all  that  the  bill  contains— a  remark 
which  I  make  without  meaning  directly  or  indirectly  any  censure 
upon  the  learned  counsel  who  has  signed  it. 

There  having  been  no  objection  on  the  plaintiff's  part  to  the 
reception  of  the  evidence  in  favour  of  the  defendant's  reputation, 
and  the  respect  and  esteem  in  which  he  is  held  by  his  friends  and 
society,  I  listened  readily  and  attentively  to  it — evidence  certainly 
by  which  he  has  reason  to  be  much  gratified.  But,  of  course,  I 
could  not  allow  it  to  have  any  weight  with  me  judicially. 

I  may,  however,  be  permitted  to  say,  that,  having  heard  that 
evidence,  it  is  highly  satisfactory  to  me  to  find  myself  able  on 
judicial  grounds  to  mark  my  sense  of  the  result  of  comparing  the 
bill  with  the  evidence  by  relieving  him  from  a  portion  of  the  costs 
of  the  suit.  The  point  of  division  is,  in  my  judgment,  the  time  of 
filing  the  replication.  By  that  time  the  defendant,  who  may  not 
originally  have  much  considered,  or  may  not  have  distinctly 
recollected  the  circumstances  of  the  case,  had  had  his  attention 
called  closely  and  particularly  to  them,  and  had  had  opportunities 
of  taking  the  best  advice.  By  that  time  a  proposal  might  have 
[  •121  ]  been  made,  which,  without  *wounding  any  proper  feelings,  or 
affecting  him  prejudicially  in  the  minds  of  persons  capable  of 
forming  a  sound  opinion  as  to  the  matter,  would  either  have  then 
terminated  the  litigation,  or  very  possibly  have  enabled  the  Court 
to  deal  with  the  subsequent  costs,  in  a  manner  different  from  that 
in  which  it  now  appears  to  me  right  to  dispose  of  them.  Upon  the 
whole  case  the  decree  of  the  Court  is,  to  declare  that  the  deeds  of 
March,  1840,  cannot  stand,  and  to  set  them  aside  with  the  usual 
consequential  directions  ;  to  give  no  costs  up  to  the  replication  on 
either  side,  and  to  direct  the  costs  after  the  replication  to  the 
present  time  to  be  paid  by  the  defendant;  reserving  subsequent 
costs,  with  liberty  to  apply. 
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HOARE  V.   HORNBY  (1).  i843. 

(2  Y.  &  0.  C.  C.  121—129 ;  S.  C.  12  L.  J.  Ch.  161 ;  7  Jur.  424.)  Jan^. 

An  after-acquired  property  clause  in  a  marriage  settlement  is  primd  facie       ^^^^H'^p 
confined  to  property  to  which  the  wife  was  not  entitled  at  the  date  of  the      ^  ^''    *' 
marriage,  and  therefore  does  not  include  foreign  property  coming  to  her        L  ^^^  J 
under  the  will  of  her  father,  who  had  preyiously  died,  although  the 
property  was  not  actually  collected  and  transmitted  to  England  until  after 
the  marriage. 

John  Hornby,  by  his  will  dated  the  27th  February,  1802,  amongst 
other  devises  and  bequests  therein  contained,  bequeathed  25,000Z. 
to  trustees,  upon  trust  to  invest  the  same  in  the  funds,  and  pay  the 
dividends  to  the  testator's  wife,  Jane  Hornby,  for  her  life,  or  until 
her  second  marriage ;  and  upon  her  decease  or  second  marriage,  to 
divide  the  capital  amongst  his  children ;  the  shares  of  the  sons  to 
be  vested  at  the  age  of  twenty-one,  and  those  of  the  daughters  at 
twenty-one  or  marriage;  with  benefit  of  survivorship  as  to  the 
shares  of  sons  dying  under  that  age,  or  daughters  dying  under  that 
age  unmarried.  And  the  testator  gave  and  bequeathed  all  the  rest 
and  residue  of  his  personal  estate,  after  payment  of  his  just  debts 
and  funeral  expenses,  to  his  eldest  son  William  Hornby  absolutely, 
and  appointed  his  sons  William  and  John  Hunter  Hornby  his 
executors. 

This  will  did  not  relate  to  any  property  of  the  testator  other  than       [  122  ] 
property  in  England. 

The  same  testator  being  seised  and  possessed  of  considerable 
real  and  personal  estate  in  the  United  States  of  America,  by  a  will 
or  testamentary  writing  duly  executed  according  to  the  laws  of 
that  country,  dated  the  22nd  March,  1881,  gave,  devised,  and 
bequeathed,  all  his  property  both  real  and  personal,  and  of  what 
nature  or  kind  soever,  in  the  United  States  of  America,  unto 
his  sons  William  Hornby  and  John  Hunter  Hornby,  their  heirs, 
executors,  and  administrators,  upon  trust  that  they  and  the  survivor 
of  them,  and  the  heirs,  executors,  and  administrators  of  such 
survivor,  or  other  the  acting  trustee  or  trustees  for  the  time  being 
of  that  his  will,  should  hold  and  possess  the  same,  upon  trust,  and 
that  they  should,  as  soon  as  conveniently  might  be  after  his  decease, 
sell  and  absolutely  dispose  of  the  said  property  or  such  part  or  parts 
thereof  as  should  not  consist  of  money,  and  pay  over  the  net 
proceeds  of  his  real  estate  that  should  remain  unsold  at  the  time 
of  his  death,  to  and  amongst  all  his  sons,  as  therein  mentioned,  and 

(I)  n'iUiafn$  V.  MercifT  (1884)  10  App.  Cas.  1,  54  L.  J.  Q.  B.  148,  52  L.  T.  662. 
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HoABE  the  net  proceeds  of  the  personal  estate  consisting  of  bonds  and 
HoRXBY.  mortgages  and  contracts  or  agreements  for  lands,  notes,  or  other 
articles  of  personal  property,  to  and  among  all  his  sons  and  daughters 
that  should  survive  him,  with  the  exception  of  his  daughter  Ann 
Hornby,  for  whom  he  had  otherwise  provided,  equally  to  be  divided 
between  and  among  them ;  the  shares  of  the  sons  to  become  a  vested 
interest  upon  their  respectively  attaining  twenty-one,  and  those  of  the 
daughters  upon  their  respectively  attaining  twenty-one  or  marrying. 

This  will  applied  only  to  the  testator's  property  in  America. 

The  testator  died  in  1832,  leaving  his  widow  surviving  him,  and 
also  fourteen  children,  all  of  whom,  except  Ann,  attained  the  age  of 
twenty-one  years. 
[  123  ]  The  English  will  was  duly  proved  in  England. 

By  the  proceedings  in  a  cause  of  Law  v.  Hunter  and  other 
suits,  a  sum  of  38,8332.  6a.  M.  3Z.  per  cent.  Reduced  Annuities,  was 
declared  to  be  in  substitution  for  the  bequest  of  25,0002.  under  the 
testator's  English  will. 

By  an  indenture  of  settlement  dated  the  1st  May,  1834,  made  on 
the  marriage  of  Caroline  Hornby,  one  of  the  testator's  children 
(who  had  attained  twenty-one),  with  the  plaintiff  William  Hoare, 
reciting  that  Caroline  Hornby  was  absolutely  beneficially  entitled  to 
the  several  sums  of  8,626Z.  l&s.  Id.  3Z.  per  cent.  Consols,  and 
1,803/.  2«.  4(2.  Bank  stock,  then  standing  in  the  names  of  trustees 
in  trust  for  her  ;  and  reciting  the  will  of  Ann  Hunter  and  certain 
suits  consequent  thereon,  under  which  Caroline  Hornby  took  a  rever- 
sionary interest  in  the  several  sums  of  10,7572. 2a.  lid.  Bank  stock, 
21,4322.  17«.  2d.  32.  per  cent.  Consols,  and  3,0692.  lis.  Id.  32.  10». 
per  cent.  Annuities  which  were  then  in  Court,  to  the  credit  of  those 
causes ;  and  reciting  the  English  will  of  John  Hornby,  and  that  Caro- 
line was  entitled  to  a  reversionary  interest  in  one-thirteenth  share  of 
the  before-mentioned  sum  of  38,3332.  6«.  8d.  stock  expectant  upon 
the  life  interest  of  her  mother  therein  ;  and  further  reciting  that, 
upon  the  treaty  regarding  the  settlement  or  settlements  which  it 
might  be  reasonable  and  proper  to  make  upon  the  said  intended 
marriage,  it  was  agreed  that  the  said  sums  of  8,7262.  16«.  Ic2.  82. 
per  cent.  Consolidated  Bank  Annuities,  and  1,8032.  2«.  4c2.  Bank 
stock,  then  standing  in  the  names  of  William  Hornby  and  Robert 
Carrick  Buchanan  in  trust  for  the  said  Caroline  Hornby  in  the 
books  at  the  Bank  of  England,  should  be  settled  in  manner 
thereinafter  mentioned,  and  that  she  should  assign  her  one- 
thirteenth  part  or  share,  being  the  vested  interest  to  which  she  was 
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entitled  in  reversion  as  thereinbefore  was  mentioned,  of  and  in  the       Hoabb 

said  Bam  of  88,338{.  6«.  8d.  82.  per  cent.  Beduced  Annuities,  and      hob^nbt. 

also  all  such  share  or  shares  as  should  or  might  thereafter  accrue  to 

her  of  and  in  the  same,  *and  also  all  such  further  part  or  share  as       [  *124  ] 

she  the  said  Caroline  Hornby  might  become  entitled  to,  of  and  in 

the  said  several  sums  of  10,757?.  2«.  lid.  Bank  stock,  21,432Z.  17«.  2d. 

Bank  SI.  percent.  Consolidated  Annuities,  and  8,0692.  lU.ld.  SL  10«. 

per  cent.  Annuities,  then  remaining  in  Court  unto  the  trustees 

thereinafter  named,    upon    the  trusts   thereinafter   expressed  or 

declared  of  and  concerning  the   same  respectively ;   and  it  was 

further  agreed,  that  such  other  personal  estate  as  the  said  Caroline 

Hornby  should  become  entitled  to,  except  as  thereinafter  excepted, 

should  be  settled  in  manner  thereinafter  mentioned :  It  was  witnessed, 

that,  in  pursuance  of  the  said  agreement  on  the  part  of  the  said 

Caroline  Hornby,    and    in    consideration    of    the  said    intended 

marriage,  she  the  said  Caroline  Hornby,  with  the  privity,  consent, 

and  approbation  of  the  plaintiff,  bargained,  sold,  and  assigned  unto 

the  said  William  Hornby  and  Bobert  Carrick  Buchanan,  all  the 

said  reversionary  vested  interest  of  her  the  said  Caroline  Hornby, 

of  and  in  the  said  one-thirteenth  part  or  share  of  the  said  sum  of 

38,333Z.  68.  8d.  82.  per  cent.  Beduced  Annuities,  and  also  all  such 

farther  and  other  share  or  shares,  as,  by  the  happening  of  any 

contingency  or  contingencies,  should  or  might  survive  or  accrue  to 

her,  and  all  such  dividends  or  interest  as  should  or  might  become 

payable  to  her  in  respect  of  the  said  original  or  accruing  part  or 

share,  or  parts  or  shares,  from  and  after  the  decease  of  the  said  Jane 

Hornby,  widow,  party  thereto,  or  on  her  marrying  again,  and  also 

the  reversionary  share  and  interest,  shares  and  interests,  as  well 

original  as  accruing,  to  which  the  said  Caroline  Hornby  might 

become  entitled  of  or  in  the  said  sums  of  10,7572.  2«.  lid.  Bank 

stock,  21,4822.  17«.  2d.  Bank  82.   per    cent.   Consolidated  Bank 

Annaities,  and  8,0692.  lis.  Id.  82.  per  cent.  Bank  Annuities,  and  all 

such  dividends  or  interest  thereof  as  she  should  or  might  become 

entitled  to  in  respect  of  the  same  Bank  stock,  82.  per  cent.  Consols, 

and  32.  10«.  per  cent.  Annuities  ;  to  have,  hold,  receive,  and  take 

the  said  reversionary  ♦parts  or  shares,  and  all  and  singular  other       [  •125] 

the  premises  thereinbefore  assigned  unto  the  said  William  Hornby 

and  Bobert  Carrick  Buchanan,  their  executors,  administrators,  and 

assigns,  upon  trust  that  the  trustees  or  trustee  for  the  time  being 

should  receive  the  dividends  of  the  said  sum  of  1,8082. 2a.  4d.  Bank 

stock  as  the  same  should  become  payable,  and  should,  during  the 
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HoABx  joint  lives  of  the  said  Caroline  Hornby  and  the  plaintiff,  pay  the  same 
HoBNBT.  ^^0  ^^®  proper  hands  of  the  said  Caroline  Hornby,  or  as  she  should 
by  writing  appoint,  free  from  the  debts,  disposal,  or  control  of  the 
plaintiff,  and  should  pay  the  dividends  of  the  remainder  of  the  trust 
funds  to  the  plaintiff  for  his  life ;  and  after  his  decease  should  pay 
the  dividends  of  the  whole  of  the  trust  funds  to  Caroline  Hornby  for 
her  life  ;  and  after  the  decease  of  the  survivor  of  the  said  Caroline 
Hornby  and  the  plaintiff,  should  stand  possessed  of  the  trust  funds 
for  the  benefit  of  the  ehildren  of  the  marriage,  and  in  default  of 
children  for  the  benefit  of  the  next  of  kin  of  Caroline  Hornby  as 
therein  mentioned. 

The  indenture  then  contained  the  following  clause  :  ''  And  it  is 
hereby  further  agreed  and  declared,  that  if  the  said  intended 
marriage  shall  take  effect,  all  such  further  or  other  portion  or 
personal  estate,  (if  any)  as  shall,  during  the  life  of  the  said  Caroline 
Hornby,  become  vested  in  or  accrue  to  her,  or  as  shall' or  may  be 
assignable  by  them  the  said  William  Hoare  and  Caroline  Hornby, 
or  either  of  them,  in  law  or  equity,  either  for  a  vested  or  contingent 
interest,  shall  be  assigned  unto  them  the  said  William  Hornby  and 
Bobert  Carrick  Buchanan,  their  executors,  administrators,  and 
assigns,  upon  such  and  the  same  trusts,  and  for  such  and  the  same 
intents  and  purposes,  and  under  and  subject  to  the  same  provisoes, 
declarations,  and  agreements  as  are  hereinbefore  expressed  of  and 
concerning  the  said  sum  of  1,808Z.  2«.  4d.  Bank  stock  hereinbefore 
assigned,  or  expressed  or  intended  so  to  be,  or  the  stocks,  funds,  or 
[  •126  ]  securities,  *which  shall  or  may  be  substituted  for  the  same,  or  arise 
therefrom,  or  such  of  the  said  trusts,  intents,  purposes,  provisoes, 
declarations,  and  agreements,  as  shall  be  subsisting  or  capable  of 
taking  effect  or  being  performed  ;  but  it  is  nevertheless  also  agreed 
and  declared,  that  the  proviso  lastly  hereinbefore  contained  shall 
not  extend  to  any  specific  chattel  or  bequest,  nor  to  any  pecuniary 
legacy  or  interest  which  the  said  Caroline  Hornby  may  from  time 
to  time  become  entitled  to,  either  in  possession  or  reversion^  unless 
every  such  legacy  or  interest  at  each  time  amount  in  value  to  the 
suiTbf  5002.  sterling. 

The  marriage  was  solemnized  soon  after  the  date  of  this  inden- 
ture, and  there  were  three  children  of  the  marriage. 

During  the  time  that  elapsed  between  the  death  of  Mr.  Hornby 
in  1882  and  the  year  1841,  his  agent  in  America  transmitted  to 
this  country  considerable  sams  in  respect  of  Mr.  Hornby's  personal 
estate  in  America,  of  which  the  sum  of  2,700Z.,  as  Mrs.  Hoare's 
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share,  was  paid  over  to  the  trustees  of  the  settlement,  and  by  them       Hoars 
invested  in  their  names  in  the  funds.    The  plaintiff  being  advised      hobnby. 
that  that  fund  v^as  not  included  in  the  settlement,  filed  his  bill 
against  the  trustees  of  the  settlement  and  against  his  mte  and 
children,  claiming  it  in  his  marital  right. 

Mr.  Simpkinson  and  Mr.  Stinton,  for  the  plaintiff. 

Mr.  Spence  and  Mr.  Sergeant  for  the  defendants,  the  trustees. 

Mr.  Goodeve  for  the  defendant,  Mrs.  Hoare. 

Mr.  ChandUss,  for  the  defendants,  the  children,  contended  that 
the  words  of  the  settlement  were  sufficient  to  comprise  the  American 
property,  and  he  particularly  relied  on  the  word  ''  accrue  "  as  being 
a  word  of    very    extensive  signification.      *He  cited  Orafftey  v.       [  *127  ] 
Humpage  (i),  James  v.  Durant  (2),  and  Blyihe  v.  OrdnviUe  (8). 

The  cases  of  Btdmer  v.  Jay  (4)  and  Daniel  v.  Dudley  (6)  were  also 
mentioned. 

The  Yice-Chancellor  (after  stating  the  facts) : 

As  to  the  disposition  of  the  American  property,  the  mode  of 
dealing  with  it  was  to  divide  it  into  small  portions,  and  to  sell  them 
to  the  settlers.  The  resident  agent  was  continually  converting  it 
into  personalty  from  month  to  month  and  from  week  to  week.  The 
effect  of  the  American  will  was  to  give  the  property  comprised  in  it, 
both  unconverted  and  converted,  to  the  sons  and  daughters  of  the 
testator  upon  their  attaining  twenty-one,  or  the  daughters  marry- 
ing; with  the  usual  clause  of  survivorship  in  the  case  of  sons  dying 
under  the  age  of  twenty-one,  or  daughters  dying  under  that  age 
unmarried.  Caroline  was  one  of  the  testator's  thirteen  children, 
and,  having  attained  her  majority,  acquired  a  vested  interest  in  all 
sums  to  be  received  from  time  to  time  from  the  American  property, 
under  the  provisions  which  I  have  mentioned.  She  had  also  other 
considerable  property  in  the  Bank  of  England.  She  was  also 
entitled  in  reversion  under  her  father's  English  will  to  various 
descriptions  of  property  in  England,  expectant  upon  her  mother's 
life  estate.  A  marriage  was  agreed  upon  between  herself  and 
Mr.  Hoare,  the  present  plaintiff,  after  she  had  attained  her  majority. 
The  marriage  settlement,  with  considerable  minuteness,  and  at 

(1)  49  B.  B.  284  (1  Beav.  46).         (4)  4  Sim.  48 ;  3  My.  &  K.  197. 

(2)  60  B.  B.  149  (2  Beav.  177).      (5)  1  Phillips,  1. 

(3)  6  Jur.  961. 
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HoABE  considerable  length,  recites  the  instrnments  under  which  she  had 
Hornby,  acquired  her  property,  *but,  though  mentioning  her  father's  English 
[  *128  ]  will,  does  not  in  any  manner  mention  or  refer  to  the  American 
will ;  nor  does  the  English  will  refer  to  the  American  ;  therefore  in 
no  sense  was  the  American  will  contained  or  embodied  in  the  settle- 
ment. After  going  through  the  description  of  various  sorts  of 
property,  the  settlement  recites  an  agreement  that  they  should  be 
settled.  The  recital  ends  thus :  ''  it  is  further  agreed,  that  such 
other  personal  estate  as  the  said  Caroline  Hornby  shall  become 
entitled  to,  shall  be  settled  as  hereinafter  mentioned."  Now,  in  my 
view  of  the  correct  construction  of  the  language  here  used,  the  right 
to  the  unreceived  American  fund  was  that  to  which  she  had  become 
entitled,  and  not  one  to  which  she  wotM  become  entitled.  The 
words  ''shall  become  entitled"  cannot,  I  think,  be  referred  to 
property  which  had  already  devolved  to  her.  Still  I  agree  that  if 
the  intention  required  it,  these  words  might  receive  a  construction 
different  from  what  is  usually  applied  to  them.  Before,  however, 
the  Court  departs  from  what  is  ordinarily  the  correct  interpreta- 
tion, it  must  be  satisfied  that  the  intention  of  the  parties  does 
require  it.  But  in  this  case,  not  only  the  intention  does  not 
imperatively  require  it,  but  the  probability  of  intention  seems  the 
other  way.  Judging  from  the  materials  which  I  have  before  me, 
and  from  them  alone,  it  is  probable  that  if  the  American  property 
was  to  have  been  settled,  it  would  have  been  expressly  mentioned, 
and,  being  of  an  assignable  nature,  would  have  been  assigned.  On 
the  contrary,  no  part  of  that  property  is  assigned.  Though  in  form, 
and  according  to  custom  and  habit,  assignable,  it  is  left  to  be 
operated  upon  by  the  covenant  to  which  reference  has  been  made. 
That  covenant  is  found  in  these  words :  ''  And  it  is  hereby  further 
agreed  and  declared,  that  if  the  said  marriage  shall  take  effect,  all 
such  further  or  other  portion  or  personal  estate,  if  any,  as  shall 
[  '129  ]  during  the  *life  of  the  said  Caroline  Hornby  become  vested,"  &c. 
The  words  "if  any"  import  an  uncertainty  in  the  minds  of 
those  who  prepared  the  settlement  whether  there  would  be  any 
property  of  the  description  there  mentioned.  The  word  "shall" 
imports  futurity,  and  this  is  followed  by  the  words  "  during  the  life 
of  the  said  Caroline  Hornby  become  vested."  But  this  property 
(according  to  the  ordinary  use  of  words)  was  vested.  It  was  not 
meant  to  express  by  the  word  "vested"  that  the  person  should 
have  the  actual  possession  of  the  property :  the  word  is  used  in  its 
ordinary  sense.      But  here  the  property  was  vested  in  right;  it 
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could  not  therefore  become  vested.  The  word  "accrue"  means  Hoabk 
accrue  by  a  fresh  and  new  title.  It  would  be  altogether  erroneous  hornby. 
to  apply  that  term  to  the  mere  manual  reception  of  what  was 
already  vested  in  her.  Then  follow  the  words  '*  shall  or  may  be 
assignable  by  them."  It  is  true  that  the  property  in  question  was 
assignable  by  them ;  but  the  words  ''shall  or  may/'  both  indicating 
futurity,  (and  ''may"  indicating  contingency  also),  show  that  the 
parties  contemplated  only  what  was  to  be  assignable  by  them  at  a 
future  time.  It  would  be  erroneous,  therefore,  and  improper,  upon 
the  materials  before  me,  if  I  were  to  hold  that  the  settlement 
extended  to  property  then  due  or  coming  to  Mrs.  Hoare,  in  respect 
of  the  American  estate.  Upon  the  cases  of  Qrafftey  v.  Htimpage, 
James  v.  Durant,  and  Blythe  v.  GranviUe,  I  desire  to  be  understood 
as  neither  stating  nor  intimating  any  opinion.  Those  decisions 
proceeded  upon  the  instruments  and  facts  which  were  in  question 
in  those  cases.  I  decide  this  case  upon  a  different  instrument  and 
different  facts. 

Declare  that,  according  to  the  true  construction  of  the  settle- 
ment, the  share  and  interest  of  Mrs.  Hoare  under  the  American  will 
were  not  affected  by  the  settlement;  without  prejudice  to  the 
question,  whether  there  is  or  is  not  any  case  for  reforming  the 
settlement. 


CAVE  V.  COKK.  1843. 

(2  Y.  &  C.  C.  C.  130—133;  S.  C.  12  L.  J.  Ch.  156;  6  Jur.  385;  7  Jur.  461.)  •^-^7- 

Where  a  vendor  of  land  has  died  intestate  as  to  real  estate  his  legal  ^  ^^^^H^p 

personal  representative,  and  also  his  heir-at-law,  are  generally  necessary  ' 


partieB  to  a  suit  for  specific  performance  against  the  purchaser. 

Where  the  purchaser  has  also  died  intestate  his  legal  personal  repre- 
sentative is  generally  a  necessary  party  unless  the  purchaser's  heir-at-law 
has  been  effectually  substituted  in  the  place  of  the  original  purchaser  by 
novation  of  contract. 

By  an  agreement  dated  the  20th  April,  1812,  and  made  between 
William  Beslee,  of  the  one  part,  and  George  Brook  Cork,  of  the 
other  part,  the  former  agreed  to  sell  to  the  latter  the  fee  simple  of 
certain  freehold  property,  of  gavelkind  tenure,  situate  at  Laybourne, 
in  the  county  of  Kent,  for  the  sum  of  7001. 

At  the  time  of  the  execution  of  the  agreement,  501.  was  paid  on 
account  of  the  purchase  money,  and  Cork  was  let  into  possession  of 
the  premises.  The  title  deeds  were  left  in  the  hands  of  his  solicitor, 
bat  no  conveyance  was  ever  made  to  him. 


[180] 
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Cave  Some  time  afterwards,  Cork  paid  1502.  on  farther  account  of  the 

Cork.  purchase  money ;  and  in  Jane,  1820,  which  was  after  that  payment, 
his  solicitor  wrote  a  letter  to  Beslee  stating  that  Cork  was  in  bad 
health  and  had  agreed  to  transfer  the  estate  to  his  son  William 
Cork,  and  proposing  that  the  conveyance  should  be  made  to  the 
son,  the  residue  of  the  purchase  money  (5001.)  being  secured  by  way 
of  mortgage  of  the  premises. 

In  answer  to  this  letter,  Beslee,  by  letter,  stated  that  if  it  would 
be  an  accommodation  to  Mr.  Cork,  junior,  to  have  3002.  left  on 
mortgage,  and  the  interest  regularly  paid,  he  should  not  object  to 
let  that  sum  remain  on  mortgage  to  him. 

George  Brook  Cork  never  made  any  transfer  of  the  property  to 

his  son  William  Cork,  but  William  Cork  subsequently  to  these 

letters  paid  to  Beslee  various  sums  on  account  of  interest  on  the 

[  *isi  ]       balance  of  the  purchase  *money,  and  also  paid  lOOZ.  further  part  of 

the  purchase  money. 

In  January,  1829,  Beslee  died  intestate  as  to  his  real  property, 
leaving  William  Alexander  Barr  his  heir  according  to  the  custom 
of  gavelkind,  and  having  by  his  will  appointed  John  Barr  and 
William  Cave  his  executors,  who  duly  proved  the  will.  John  Barr 
afterwards  died  ;  and  in  a  suit  of  Barr  v.  Cave,  Charles  Gaunt  and 
George  Turner  were  appointed,  jointly  with  William  Cave,  trustees 
of  the  personal  estate  of  Beslee  for  the  purposes  of  his  will ;  and 
indentures  of  assignment  and  re-assignment  were  executed  for 
vesting  in  them  the  trust  premises. 

George  Brook  Cork  died  many  years  ago  intestate,  leaving 
William  Cork  and  Thomas  Cork  his  gavelkind  heirs ;  and  letters 
of  administration  of  his  personal  estate  were  granted  to  his  widow, 
Elizabeth  Cork. 

The  bill,  which  was  filed  by  Cave,  Gaunt,  and  Turner,  against 
William  and  Thomas  Cork,  W.  A.  Barr,  and  Elizabeth  Cork,  prayed 
that  William  Cork  might  be  decreed  to  pay  to  the  plaintiff  the 
balance  of  the  purchase  money,  viz.  400Z.,  or  that  the  mortgaged 
premises  might  be  sold  for  that  purpose,  or  otherwise  foreclosed. 

Upon  the  cause  coming  on  for  hearing  in  Hilary  Term,  1842, 
it  appeared  that  the  suit  had  abated  by  the  death  of  Elizabeth 
Cork  and  William  Cave.  After  argument,  the  Court  directed  that 
the  cause  should  stand  over,  with  liberty  for  the  plaintiffs  to  bring 
the  personal  representatives  of  deceased  parties  before  the  Courts 
or  show  by  amendment  that  such  parties  were  not  necessary. 

In  consequence  of  this  order  the  plaintiffs  filed  a  bill  of  revivor 
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against  John  Blaker,  as  grantee  of  limited  letters  of  administra-        Cate 
tion  de  bonis  non  of  the  effects  of  G.  B.  Cork,  and  against  the        gobk. 
executors  of  William  Cave. 
The  cause  coming  on  again  for  hearing, 

Mr*  Chandless^  for  the  defendant  William  Cork,  objected  [that 
the  original  surviving  defendants,  as  well  as  the  vendor's  legal 
personal  representative  and  heir-at-law,  ought  to  be  defendants  to 
the  bill  of  revivor;  and,  secondly,  that  the  general  adminin- 
trator  of  the  purchaser  ought  to  have  been  mad^  a  partj  to  the 
revived  suit]. 

Mr.  Cooper  and  Mr.  Renshaw,  for  the  plaintiffs :  [  132  ] 

If  Cave  had  been  tenant  in  common  with  the  other  plaintiffs, 
the  first  objection  might  have  been  good.  But  here  by  means  of 
deeds  of  assignment  and  re-assignment,  the  interest  which  he  had 
originally  became  vested  in  himself  jointly  with  the  other  plaintiffs 
as  trustees,  and  upon  his  death  survived  to  the  other  plaintiffs. 
Whatever  other  interest  he  had  is  represented  by  his  executors. 

The  second  objection  is  not  tenable,  because  [we  ask  relief 
against  William  Cork  only,  on  the  ground  that  he  has  taken  upon 
himself  the  contract] . 

Mr.  Anderdon,  for  the  defendant  Thomas  Cork. 

Thb  Vicb-Chanobllor  : 

The  debt  in  question,  in  this  *cause,  which  was  due  to  the  [  "^iss  ] 
executors  of  the  original  testator  Beslee,  became  by  assignment 
and  re-assignment  vested,  as  far  as  it  could  be  vested,  in  three 
persons  as  trustees,  one  of  those  persons  being  the  surviving 
executor,  and  the  effect  of  the  assignment  being  to  controul  the  acts 
of  that  executor.  Under  such  circumstances,  it  is  impossible  to 
disregard  the  title  of  the  trustees ;  and  William  Cave  sued  in  the 
character  of  trustee  as  well  as  executor.  The  suit,  however,  would 
have  been  defective,  if  the  executor  had  not  been  a  party,  and 
Cave  sustained  that  character  as  well  as  the  character  of  trustee. 
Upon  his  death,  therefore,  the  same  abatement  took  place,  as  if 
he  had  been  the  only  executor,  and  Gaunt  and  Turner  had  been 
the  only  trustees.  I  apprehend  that  the  only  correct  mode  of 
remedying  that  was  to  file  a  bill  of  revivor  or  revivor  and  supple- 
ment to  which  all  the  original  surviving  parties,  as  well  as  the 
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[TBL.'Bi. 


Cave 
Cork. 


tieptesentativeB  of  those  who  were  dead,  should  have  been  parties. 
The  bill  of  revivor  must  therefore  be  amended  by  adding  to  it  the 
names  of  William  Cork,  Thomas  Cork,  and  W.  A.  Barr. 

With  respect  to  the  other  objection,  as  the  plaintiff  waives  all 
relief  in  the  suit,  except  such  as  may  be  enforced  against  William 
Cork  in  consequence  of  his  having,  as  the  plaintiff  alleges,  taken 
the  original  purchase  upon  himself,  it  is  unnecessary  to  decide  it. 


1843. 
•Ton.  28. 

KNlOHt 

BRtJOB,  V^-C. 

[134] 


BROWN  V.  WOOLER 

(2  Y.  &  C.  C.  C.  134—138.) 

Legacies  to  a  testator's  younger  children  were  made  payable  ont  of  the 
testator's  real  estate  to  them  or  their  representatiyes  within  12  months 
after  the  youngest  child  of  the  testator  should  attain  21 ;  but  the  eldest  son, 
who  took  the  real  estate  by  devise,  was  thereby  directed  to  pay  each  child's 
legacy  at  21  if  he  should  think  proper  and  find  it  convenient  to  do  so : 
Held,  that  the  legacies  vested  at  21. 

Charles  Wooleb,  by  his  will  dated  the  11th  February,  1817, 
gave,  devised,  and  bequeathed  onto  Sarah  his  wife  and  his  eldest 
son  Charles  Wooler,  all  his  mills,  drying  kilns,  malt  kilns,  with 
the  implements  and  machinery  therein  and  respectively  belonging 
thereto,  and  also  all  his  messuages,  tenements,  lands,  heredita* 
ments,  and  premises,  (all  of  which  were  of  freehold  tenure,)  with 
their  and  every  of  their  appurtenants,  situate  and  being  at 
Ledgard  Mill  and  Foldhead,  in  Mirfield  or  elsewhere,  in  the  county 
of  York,  upon  trust  to  receive  the  rents,  issues,  and  profits  thereof, 
and  apply  the  same,  or  so  much  thereof  as  should  be  necessary, 
in  and  towards  the  maintenance  and  support  of  themselves,  and 
the  maintenance,  education,  and  support  of  all  his  other  children, 
Mary,  Sarah,  Harriet,  Thomas,  and  Benjamin,  until  they  respec- 
tively should  attain  the  age  of  twenty-one  years,  in  case  his  said 
wife  should  remain  his  widow  and  unmarried,  and  provided  the 
said  Charles  Wooler,  and  his,  the  testator's,  said  wife,  and  children 
Mary,  Sarah,  Harriet,  Thomas,  and  Benjamin,  could  agree  to 
reside  amicably  together ;  but  if  it  should  at  any  time  happen  that 
they  should  not  agree  to  reside  together,  then  he  thereby  devised 
and  bequeathed  unto  the  said  Charles  Wooler  all  those  his  said 
mills,  hereditaments,  and  real  estates,  to  hold  to  him  the  said 
Charles  Wooler,  his  heirs  and  assigns  for  ever,  divested  and  wholly 
discharged  of  and  from  the  ti'ust  thereinbefore  created,  but  subject 
nevertheless  unto,  and  charged  and  chargeable  with,  the  payment 
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of  (he  several  annuities  and  legacies  thereinafter  given.    He  gave,       Bbown 
devised,  and  bequeathed  unto  Sarah  his  wife,  for  and  during  such      wooleb. 
time  as  she  should  continue  his  widow  and  unmarried,  one  clear 
annuity,  rent-charge,  or  sum  of  234Z.  for  the  maintenance  and 
support  of  herself,  and  the  maintenance,  education,  *and  support  of       [  *i3o  ] 
all  his  said  children,  Mary,  Sarah,  Harriet,  Thomas,  and  Benjamin, 
during  and  until  the  youngest  of  them  should  have  attained  his  or 
her  age  of  twenty-one  years ;  the  same  annuity  to  be  issuing  and 
payable  out  of  all  his  said  real  estates,  and  to  be  paid  to  her  his  said 
wife  or  her  assigns  during  her  widowhood  as  aforesaid,  by  four 
equal  quarterly  portions,  &c.     Provided  always,  nevertheless,  that 
in  case  his  said  wife  should  happen  to  die  or  marry  again  before 
his  youngest  child  should  have  attained  his  or  her  age  of  twenty- 
one  years,  then  and  in  that  case  the  testator  ordered  and  directed 
that  the  said  Charles  Wooler  should  pay  or  cause  to  be  paid  unto 
his  friends  and  nephews  Samuel  Walker  and  Charles  Walker,  or 
to  the  survivor  of  them,  or  the  heirs,  executors,  or  administrators 
of  such  survivor,  (whom  he  thereby  appointed  guardians  of   his 
said  children  Mary,  Sarah,  Harriet,  Thomas,  and  Benjamin,  and 
trustees  for  that  purpose,)  the  annuity,  rent-charge,  or  sum  of 
1001.  of  like  lawful  money,  the  same  to  be  issuing  and  payable 
out  of  his  said  real  estate,  by  four  equal  quarterly  payments  in 
every  year,  the  first  payment  thereof  to  begin  and  be  made  at  the 
end  of  three  calendar  months  next  after  the  decease  or  marriage 
of  his  said  wife,  which  should  first  happen :  and  he  directed  that 
the  last-mentioned  annuity  should  be  paid  by  the  trustees  for  the 
time  being  in  or  towards  the  maintenance  and  support  of  each  of 
his  said  children  Mary,  &c.,  as  should  have  attained  the  age  of 
twenty-one  years,  and  in  and  towards  the  maintenance,  education, 
and  support  of  such  of  them  as  should  then  be  under  the  age  of 
twenty-one  years;  and  when  and  so  soon  as  his  youngest  child 
should  have  attained  that  age,  then   he  directed   that  the  said 
last-mentioned  annuity  or  rent-charge,  or  the  trusts  thereof,  should 
cease  and  determine ;  and  he  thereby  subjected,  charged,  and  made 
Uable  his  said  real  estate  to  and  with  the  true  payment  of  such 
annuity  or  rent-charge  accordingly.     And  the  testator  gave  and 
bequeathed  onto  *his  daughters  Mary,  Sarah,  and  Harriet  the  legacy       [  *136  ] 
or  sum  of  800/.  apiece,  and  to  his  sons  Thomas  and  Benjamin  the 
legacy  or  sum  of  400Z.  apiece ;  the  same  to  be  paid  and  payable 
unto  them  his  said  sons  and  daughters,  or  their  respective  lawful 
representatives,  within  twelve  months  next  after  the  youngest  of 
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Bbowk  them  should  have  attained  his  or  her  age  of  twenty-one  years: 
WooLER.  nevertheless,  he  willed,  ordered,  and  directed  that  if  the  said 
Charles  Wooler  should  think  proper,  and  find  it  more  convenient 
to  pay  unto  such  of  his,  the  testator's,  said  sons  and  daughters  as 
should  attain  his  or  her  age  of  twenty-one  years,  his,  her,  or  their 
respective  legacy  or  legacies,  or  any  part  or  parts  thereof,  when 
and  as  they  his  said  sons  and  daughters  should  respectively  attain 
their  ages  of  twenty -one  years,  or  at  any  time  afterwards,  and 
prior  to  the  time  of  the  youngest  of  them  attaining  that  age,  then 
and  in  that  case  it  should  be  lawful  for  him  so  to  do  at  any  time 
or  times  when  most  convenient  to  him.  And  the  testator  devised 
all  his  real  estate,  subject  to  the  several  payments,  trusts,  and 
conditions  aforesaid,  unto  the  said  Charles  Wooler,  his  heirs  and 
assigns  for  ever. 

The  testator  died  in  1817,  leaving  his  wife  and  the  several 
children  named  in  his  will  surviving  him.  Soon  after  his  decease, 
Charles  Wooler  entered  into  possession  of  the  testator's  estates. 

In  1822,  Sarah,  one  of  the  children  of  the  testator,  married  John 
Gill.  She  survived  the  widow,  attained  the  age  of  twenty -one,  and 
died  on  the  26th  February,  1828,  which  was  before  the  youngest  of 
the  testator's  children  attained  the  age  of  twenty-one ;  whereupon 
letters  of  administration  of  her  personal  estate  were  granted  to  her 
husband  John  Gill. 

By  an  indenture  dated  the  29th  January,  1883,  John  Gill 
assigned  the  legacy  of  800Z.  bequeathed  to  his  late  wife,  to  George 
Brown,  to  secure  the  repayment  to  Brown  of  two  sums  amounting 
[  •137  ]  to  200Z.,  which  had  been  previously  *lent  by  him  to  Gill,  with 
interest  thereon.  The  deed  contained  a  power  of  attorney 
authorizing  the  assignee  to  recover  and  give  receipts  for  the 
legacy. 

In  March,  1885,  Gill  was  convicted  of  felony  and  sentenced  to 
be  transported  for  seven  years.  In  the  same  year,  but  in  what 
month  did  not  appear  from  the  pleadings,  Benjamin,  the  youngest 
child  of  the  testator,  attained  his  age  of  twenty-one  years. 

The  bill  was  filed  by  the  executors  of  George  Brown  (one  of 
whom,  since  the  conviction  of  Gill,  had  procured  limited  letters 
of  administration  de  bonis  non  of  the  effects  of  Sarah  Gill)  against 
Charles  Wooler  and  the  Attorney -General  praying  for  an  account 
and  payment  of  what  was  due  to  the  plaintiffs  for  principal  and 
interest  in  respect  of  their  security,  and  in  default  of  payment 
thereof  by  Charles  Wooler  that  the  legacy  of  800{.  and  interest 
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thereon  might  be  raised  by  sale  of    a  competent  part  of  the      Bbown 
testator's  estates^  and  the  plaintiff's  demand  paid  thereout,  together     wooler. 
with  the  costs  of  this  suit. 

Mr.  Kenyan  Parker,  and  Mr.  Ebnsley,  for  the  plaintiffs.  *  ♦  * 

Mr.  Purvis  and  Mr.  Reach  for  the  defendant,  Charles  Wooler : 

The  postponement  of  the  payment  of  these  legacies  is  not  for 
the  convenience  of  the  estate,  but  with  reference  to  the  circum- 
stances of  the  legatees.  They  are  *not  to  take  until  the  youngest  [  *138  ] 
attains  twenty-one,  except  in  one  event,  that  is,  if  the  eldest  son, 
Charles  Wooler,  "shall  think  proper"  to  pay  any  of  them  upon 
their  attaining  twenty-one  before  that  period.  This  he  has  not 
done.  In  this  respect  the  present  case  is  distinguishable  from 
King  v.  Withers  (i)  and  other  cases  of  that  class :  Patvlett  v. 
Pawlett(2). 

Mr.  Wray,  for  the  Attorney-General. 

The  Vicb-Chanobllor  : 

I  quite  accede  to  the  distinction  which  exists  as  to  vesting, 
between  legacies  payable  at  a  future  time  out  of  real  estate,  and 
legacies  payable  at  a  future  time  out  of  personalty.  There  is  no 
doubt  a  general,  recognized  line  of  distinction  between  them.  Still 
the  rule  on  this  subject  is  liable  to  the  operation  of  a  more  general 
and  powerful  rule,  namely,  that  the  intention  of  the  testator,  to  be 
gathered  from  the  words  of  the  will,  must  prevail.  It  is  clear  that 
the  testator  in  this  case  intended  the  legacy  in  question  to  vest 
notwithstanding  the  death  of  the  legatee  before  the  testator's 
youngest  child  should  attain  twenty-one. 

Some  discussion  then  took  place  as  to  the  costs  of  the  Attorney- 
General,  who,  it  was  contended  on  behalf  of  the  defendant  Wooler, 
was  not  a  necessary  party  to  the  suit. 

The  Vicb-Chancellor  ordered  that  the  costs  of  the  Attorney- 
General  should  be  paid  by  the  plaintiffs. 

The  decree  after  directing  that  the  legacy  bequeathed  to  Sarah 

Wooler,  afterwards  Sarah  Gill,  with  interest  thereon,  should  be 

raised  out  of  the  real  estates  charged  with  the  payment  thereof 

(the  personalty  being  insufficient),  directed  that  the  sum  so  raised 

(1)  Cas.  t.  Talb.  117.  (2)  2  Vent.  366. 
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WOOLBB. 


should  be  paid  to  the  plaintiffs,  as  executors  of  George  Brown. 
And  it  was  referred  to  the  taxing  Master  to  tax  the  plaintiffs  and 
the  Attorney-General  their  costs  of  this  suit ;  with  a  direction  that 
the  plaintiffs  should  pay  to  the  Attorney -General  his  costs  of  this 
suit,  when  taxed. 


184S. 

-R'J.1B,16,17, 

18. 

Kkioht 
Brucb,  V.-C. 

[139] 


ATTOKNEY-GENEBAL  v.   CUMING. 

(2  Y.  &  0.  C.  C.  139—169 ;  S.  0.  7  Jur.  187.) 

By  deed,  the  advowson  of  the  vicarage  of  C.  was  vested  in  nine  tmstees, 
upon  trust,  from  time  to  time  as  an  avoidance  should  occur,  that  thej 
or  the  major  part  of  them,  within  the  space  of  four  calendar  months  next 
after  such  avoidance,  should  publish  notice  in  the  parish  church,  upon  two 
several  Simdays,  immediately  after  divine  service,  of  a  certain  time  for  the 
meeting  of  the  parishioners  within  such  four  calendar  months,  for  electing 
a  vicar;  and  should  within  six  calendar  months  next  after  such  avoidance, 
by  writing  under  their  hands  and  seals,  present  to  the  ordinary  for 
institution  and  induction,  as  vicar,  such  clerk  as  should  be  elected  by  the 
parties  therein  mentioned.  By  the  terms  of  the  deed,  the  election  was  to  be 
by  parishioners  having  a  certain  qualification  in  land  in  the  parish,  '*or  the 
major  part  of  such  parishioners,  together  with  the  trustees  as  aforesaid,  or 
the  major  part  of  them  then  assembling  in  or  at  the  parish  church  or 
market-house  of  C,  within  the  said  four  calendar  months."  On  the 
occasion  of  an  election  in  1840  there  were  eight  trustees;  two  of  whom 
were  out  of  the  jurijBdiction.  Of  the  remaining  six,  five  signed  a  written 
notice  of  the  intended  election,  which  notice  was  duly  published  pursuant  to 
the  deed,  though  previous  to  publication  one  of  the  signatures  was  erased. 
The  same  five  attended  at  the  meeting  which  was  held  within  the  proper 
time,  and  four  of  them  voted  for  the  successful  candidate.  These  four  and 
the  trustee  within  the  jurisdiction,  who  was  not  present  at  the  meeting, 
joined  in  the  presentation,  whish  was  subsequently  approved  of  by  the 
trustees  out  of  the  jurisdiction.  The  remaining  trustee  refused  to  join  in 
the  presentation :  Held,  that  the  election  was  valid ;  that  the  dissentient 
trustee  was  bound  to  give  effect  to  it  by  joining  in  the  presentation,  and 
that  the  Bishop,  subject  to  any  question  arising  as  to  professional  unfitness 
in  the  clerk,  or  corrupt,  simoniacal,  or  scandalous  proceedings  at  the 
election,  was  bound  to  present. 

By  a  deed  of  trust  of  1682,  for  the  appointment  of  a  vicar,  it  was 
declared,  that,  upon  the  death  of  any  of  the  trustees,  the  survivors  should, 
from  time  to  time,  when  and  as  often  as  they  should  think  fit,  before  the 
number  of  trustees  should  be  reduced  to  the  number  of  five,  or  within  three 
months  after  they  should  be  reduced  to  the  number  of  four,  appoint  new 
trustees,  and  convey  the  premises  to  them,  so  as  to  complete  the  number  of 
nine  trustees.  It  appeared  that,  from  the  date  of  the  deed  to  the  election 
of  a  clerk  in  1840,  this  clause  had  never  been  strictly  acted  upon,  though 
the  number  of  the  trustees  had  generally  been  kept  up  to  nine :  Held,  that 
the  informality  in  the  appointment  of  the  trustees  did  not  vitiate  the 
election. 

By  an  indenture  of  bargain  and  sale,  dated  the  19th  April,  1682, 
and  made  between  John  Hunt  of  the  one  part,  and  nine  persons 
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therein  named,  of  the  other  part,  the  advowson,     *    *    of  the        A.-G. 
vicarage  of  the  parochial  church  of  Chudleigh,  with  the  rights,      cumino. 
members,  and  appurtenances,  and  all  houses,  glebe  lands,  tithes, 
&c.,  were  conveyed  to  the  parties  thereto  of  the  second  part,  to 
hold  the  same  upon  the  trusts  declared  in  and  by  an  indenture  of 
even  date  therewith. 

By  the  last-mentioned  deed  it  was  declared,  that,  [so  often  as  the 
said  vicarage  should  become  void,  the  said  trustees  and  the  survivors 
of  them,  or  the  major  part  of  them  for  the  time  being,  within  the 
space  of  four  calendar  months  next  after  such  avoidance  of  the 
said  vicarage,  should  give  notice]  in  the  parish  church  or  church-  [  i*o  ] 
yard  of  Chudleigh  aforesaid,  upon  two  several  Sundays  immediately 
after  divine  service,  of  a  certain  day  or  time  for  a  meeting  of  the 
parishioners  of  the  said  parish  of  Chudleigh  at  or  in  the  parish 
church  there,  or  church- house,  or  the  market-house  of  the  same 
parish,  within  the  said  four  calendar  months,  for  the  electing  and 
nominating  of  one  fit,  pious,  and  orthodox  divine  in  orders,  to  be 
vicar  and  incumbent  of  the  said  vicarage;  and  that  the  said 
trustees,  *  *  and  the  survivors  of  them  or  the  major  part  of 
them,  within  the  space  of  six  calendar  months  next  after  such 
avoidance  of  the  said  vicarage,  should,  by  writing  under  their 
hands  and  seals,  present  to  the  ordinary  of  the  diocese  for  the  time 
being,  to  be  instituted  and  inducted  to  the  said  vicarage,  such  fit 
and  orthodox  divine  in  orders  as  the  parishioners  of  the  said  parish 
of  Chudleigh  [having  such  qualification  as  therein  mentioned],  or 
the  major  part  of  such  parishioners,  together  with  the  trustees  as 
aforesaid,  or  the  major  part  of  them,  then  assembling  in  or  at  the 
parish  church  or  church-house  or  market-house  *of  Chudleigh  [  *141  ] 
aforesaid,  within  the  said  four  calendar  months  next  after  such 
avoidance  as  aforesaid,  and  upon  such  notice  and  warning  first 
given  and  published  as  aforesaid,  should  elect,  nominate,  and 
appoint. 

The  deed  then  contained  a  declaration,  that,  in  case  such 
parishioners  of  the  said  parish  for  the  time  being,  or  the  major 
part  of  them,  should  not  in  such  manner  and  at  such  time  and 
place  as  was  thereinbefore  limited  or  appointed  for  such  election 
and  choice  of  such  vicar  and  incumbent  after  such  avoidance,  make 
such  election,  nomination,  choice,  or  appointment,  then  and  in 
every  such  case,  and  in  default,  disagreement,  or  neglect  thereof, 
it  should  and  might  be  lawful  to  and  for  the  said  trustees,  or  the 
major  part  of  them  as  aforesaid  for  the  time  being  to  present  to 
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A.-G.  the  said  ordinary  of  the  place  or  diocese  for  the  time  being  sach 
CuMiNo.  orthodox  divine  as  aforesaid,  as  the  trustees  for  the  time  being,  or 
the  major  part  of  them,  by  writing  under  their  hands  and  seals,  to 
be  by  them  respectively  sealed  and  subscribed  in  or  at  the  parish 
church  or  church-house,  or  market-house  of  Chudleigh,  in  or  upon 
one  of  the  four  last  days  of  the  fifth  calendar  month  next  after  such 
avoidance,  should  elect,  nominate,  and  appoint  to  be  vicar  or 
incumbent  of  the  said  vicarage ;  and  in  default  also  of  such  election, 
nomination,  and  appointment,  or  disagreement  or  equality  of  voices 
of  the  said  trustees  or  the  major  part  of  them,  that  then  any  two 
or  more  of  the  trustees  for  the  time  being,  whereof  the  eldest  and 
most  ancient  in  years  to  be  one,  should  by  writing  under  their 
hands  and  seals  elect,  and  present  such  an  orthodox  person  as 
aforesaid  to  the  ordinary  of  the  diocese  for  the  time  being,  to  be 
admitted,  instituted,  and  inducted  into  the  same  vicarage. 

The  deed  then  proceeded  to  declare  that  when  and  so  often  as  it 
should  happen  that  any  of  the  said  then  trustees,  or  any  of  the 
number  of  nine  such  persons  as  should  from  time  to  time  thereafter 
[  *H2  ]  be  named,  made,  and  ^appointed  trustees  for  or  concerning  the 
premises,  should  be  dead,  or  have  relinquished  or  acquitted  the 
said  trust,  then  and  in  every  such  case  the  said  surviving  trustees 
should  and  might  from  time  to  time,  and  at  all  times,  when  and  as 
often  as  they  in  their  discretion  should  think  fit,  before  the  said 
trustees  should  by  death  or  otherwise  be  abated  or  reduced  to  the 
number  of  five  persons,  or  within  three  months  next  after  the  said 
trustees  should  by  death,  relinquishing  the  said  trust,  or  otherwise, 
be  lessened  or  reduced  to  the  number  of  four  persons,  (and  in  case 
they  should  disagree  or  be  equal  in  voices,  then  any  two  of  them, 
whereof  the  eldest  and  most  ancient  in  years  to  be  one,)  grant, 
convey,  and  assure  the  said  advowson,  patronage,  and  premises, 
unto  such  other  persons  and  parishioners  of  the  said  parish  of 
Chudleigh  as  such  surviving  trustees  for  the  time  being  should  in 
that  behalf  elect,  nominate,  and  appoint,  to  hold  to  them  and  their 
heirs,  to  the  use  of  such  surviving  trustees,  and  of  such  other 
persons  so  to  be  nominated  and  appointed  for  new  trustees  as 
aforesaid,  and  of  their  heirs  and  assigns  for  ever ;  whereby  the 
number  of  nine  trustees  and  no  more  might  be  again  completed 
and  made  up,  upon  and  under  the  several  trusts  thereinbefore 
declared  :  to  the  end  the  said  advowson  and  premises  might  for  ever 
thereafter  remain  and  continue  from  trustees  to  trustees  successively 
and  the  s^id  trust  be  executed  preserved,  and  performed,  for  the 
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ends,  intents,  and  purposes  aforesaid,  according  to  the  purport,         a.-G. 
true  intent,  and  meaning  of  those  presents.  Cumino. 

In  1709,  there  were  only  two  surviving  trustees,  who,  by  inden- 
tures of  lease  and  release,  dated  respectively  the  26th  and  27th 
of  April,  1709,  conveyed  the  advowson,  so  as  to  vest  it  in  themselves 
and  the  seven  new  trustees.  In  1784,  there  were  only  four 
surviving  trustees,  who,  in  like  manner,  by  indentures  of  lease  and 
release  of  the  12th  and  18th  of  August,  1784,  conveyed  the  advowson 
to  themselves  and  five  new  trustees.  In  1754,  there  were  only 
♦three  surviving  trustees,  who,  by  indentures  of  the  28rd  and  24th  [  'HS  ] 
September,  1754,  in  like  manner  conveyed  the  advowson  to  them- 
selves and  six  new  trustees.  In  1780,  there  were  only  three 
surviving  trustees,  who,  by  indentures  of  lease  and  release  of  the 
21st  and  22nd  of  March,  1780,  in  like  manner  conveyed  the 
advowson  to  themselves  and  six  new  trustees.  In  1810,  the 
number  of  the  trustees  was  reduced  to  four,  but  no  new  appoint- 
ment was  made  until  1822,  when  there  were  only  two  trustees 
surviving,  who,  by  indentures  of  lease  and  release  of  the  28th  and 
29th  of  November,  1822,  conveyed  the  advowson  to  themselves  and 
seven  new  trustees.  In  1888,  the  number  of  the  trustees  was 
reduced  to  six,  namely,  John  Inglett  Fortescue,  Sir  Lawrence 
Vaughan  Palk,  Thomas  William  Taylor,  John  Dicker  Inglett 
Fortescue,  George  Templer,  and  Gilbert  Burrington,  who,  on  the 
9th  of  May,  1888,  conveyed  the  advowson  to  themselves  and  three 
new  trustees,  namely,  Montague  Edmund  Newcombe  Parker,  Lord 
Exmouth,  and  Sir  Bobert  Newman. 

Upon  every  avoidance  of  the  vicarage  between  the  date  of  the 
deed  of  trust  and  the  events  which  were  the  subject  of  this  suit,  a 
new  vicar  had  been  elected  according  to  the  provisions  of  the  deed, 
and  the  trustees,  or  the  major  part  of  them,  had  always  within  six 
months  after  the  avoidance  presented  the  clerk  so  elected  to  the 
Bishop,  who  thereupon  instituted  and  inducted  him  into  the 
vicarage.  Upon  the  election  and  presentation  of  Gilbert  Bur- 
rington, the  last  vicar,  in  1785,  the  seven  surviving  trustees  acted 
throughout  the  proceedings. 

On  the  26ih  of  September,  1840,  the  late  vicar,  Gilbert  Burrington, 
died,  and  on  the  10th  and  17th  of  January,  1841,  notice  in  writing 
was  given  by  the  trustees  of  a  meeting  of  the  parishioners  in  the 
market-house,  for  the  purpose  of  electing  a  new  vicar.  This  notice 
was  signed  by  five  of  the  trustees,  of  whom  Sir  B.  Newman  was 
one.    His  name  was  subsequently  at  his  own  request  erased.     On 
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A..G.        the  2lBt  and  22nd  of  January,  the  election  took  place,  *when  the 
Cuming.      Rev.  W.  H.  Palk  was  elected  by  89  against  68  voters ;  five  of  the 
[  *H4  j       trustees  (of  whom  Sir  B.  Newman  was  one)  being  present,  and 
voting.     The  Bev.  Joseph  Cuming  was  the  only  other  candidate. 

At  the  time  of  election.  Lord  Exmouth  and  John  Dicker  Fortescue 
were  abroad,  and  John  Inglett  Fortescue  was  dead,  s^o  that  there 
were  but  six  trustees  who  could  take  part  in  the  election.  Lord 
Exmouth  and  John  Dicker  Fortescue,  however,  subsequently  to  the 
election,  signified  their  assent  to  Mr.  Palk*s  appointment. 

After  the  proceedings  at  the  election  had  closed,  a  paper  was 
signed  at  the  foot  of  the  poll-book  by  four  of  the  trustees  who  were 
present,  and  who  had  voted  for  Palk,  the  purport  of  which  was, 
that  they  being  the  major  part  of  the  trustees  then  duly  assembled 
at  the  market-house  at  Chudleigh,  for  the  purpose  of  electing,  <&c. 
&c.,  together  with  the  major  part  of  the  parishioners  duly  qualified, 
&c.,  had  elected  the  Rev.  W.  H.  Palk,  M.A.,  to  be  vicar.  Mr. 
Burrington,  however,  the  fifth  trustee,  who  was  present,  and  voted 
for  Cuming,  declined  to  sign  this  document,  and  protested  against 
the  election. 

Within  the  time  prescribed  by  the  deed,  viz.  six  months,  five  out 
of  the  six  trustees  then  in  England,  one  of  whom,  Taylor,  had  not 
been  present  at  the  election,  presented  Mr.  Palk  to  the  Bishop  of 
Exeter,  for  institution  and  induction.  His  Lordship,  however, 
under  the  circumstances,  refused  to  admit  him. 

In  consequence  of  this  refusal  on  the  part  of  the  Bishop  of  Exeter, 
the  present  information  and  bill  were  filed  at  the  relation  of  the 
Bev.  W.  H.  Palk,  and  two  other  persons,  on  behalf  of  themselves 
and  all  other  the  parishioners  of  the  parish  of  Chudleigh,  &c. 
(stating  their  qualification)  plaintiffs,  against  the  Bev.  Joseph 
Cuming,  the  trustees,  and  the  Bishop,  praying,  that  it  might  be 
declared  that  the  plaintiff  W.  H.  Palk  had  been  duly  elected  and 
nominated  to,  and  ought  to  be  presented  to  and  instituted  and 
[  *145  ]  inducted  into  the  vicarage,  and  for  that  ^purpose  that  the  trustees 
might  be  ordered  to  make  a  valid  and  effectual  presentation  of  him  : 
and  that  upon  such  presentation  the  Bishop  of  Exeter  might  be 
ordered  to  institute  and  induct  him  ;  and  that  the  defendant  Bur- 
rington might  be  decreed  to  join  in  the  presentation,  or  that  he 
might  be  removed  from  his  trusteeship,  and  that  proper  directions 
might  be  given  for  the  execution  of  the  trusts  of  the  indenture  of 
the  16th  April,  1682 ;  and  that  the  Bishop  of  Exeter  might  be 
restrained    by   injunction    from    instituting    «^nd    inducting    the 
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defendant  Cuming,  or  collating  or  instituting  any  person  to  the        A.-0. 
vicarage.  cumino. 

Before  the  answers  were  filed,  the  plaintiff,  Mr.  Palk,  obtained 
an  injunction  pursuant  to  the  prayer  of  the  information  and  bill ; 
and  that  injunction,  on  motion  before  the  Vice-Chancellor  of 
England  to  dissolve  it,  was  continued. 

The  defendant  Cuming,  by  his  answer,  stated  that  he  believed 
he  had  been  elected  by  a  majority  of  legal  votes,  but  for  prudential 
reasons  he  had  disclaimed,  and  by  his  answer  did  disclaim,  all 
right  and  title  in  and  to  the  vicarage,  and  all  objection  to  the 
election  of  Mr.  Palk. 

The  defendant  Burrington,  by  his  answer,  stated  that  he  refused 
to  concur  in  the  presentation  of  Mr.  Palk,  because  he  believed  that 
he  was  not  elected  by  a  majority  of  legal  votes,  and  because,  with 
perfect  respect  for  Mr.  Palk's  character,  he  did  not  think  him  the 
most  fit  person  to  be  vicar  of  a  large  parish.  But,  inasmuch  as 
Mr.  Cuming  had  withdrawn  from  the  contest,  he  the  defendant  was 
ready  and  willing,  if  the  Court  should  consider  the  election  valid, 
to  join  in  any  act  which  should  be  necessary  for  completing  Mr. 
Palk's  legal  title. 

The  defendant  the  Bishop  of  Exeter,  by  his  answer,  alleged  as 
grounds  for  his  refusal  to  admit  Mr.  Palk's  claims,  first,  the 
illegality  of  the  presentation ;  and  secondly,  the  indecorum  and 
impropriety  of  the  proceedings  which,  as  he  alleged,  attended  Mr. 
Palk's  election.  He  insisted  that  the  presentation  was  illegal; 
first,  because  five  only  of  the  *trustee8,  so  called,  joined  in  it,  [  •146  ] 
whereas  the  legal  ownership  was  in  all  the  eight;  secondly,  because 
the  vacancies  in  the  number  of  the  trustees  had  not  from  time  to 
time  been  filled  up  according  to  the  provisions  of  the  original  deed 
of  trust ;  and  thirdly,  because  Mr.  Palk  had  not  been  duly  elected 
by  a  majority  of  the  parishioners  duly  qualified  to  vote  (some  of 
them  being  resident  out  of  the  parish),  or  by  a  majority  of  the 
trustees  of  the  advowson  for  the  time  being.  He  also  noticed  as 
an  additional  objection  to  the  validity  of  the  election  the  fact  that 
Sir  L.  J.  Palk,  who  had  been  a  trustee  previously  to  May,  1838, 
had  not  executed  the  indentures  of  the  7th  and  8th  May,  1888 
(whereby  the  legal  estate  was  vested  in  the  present  trustees),  until 
the  22nd  January,  1841,  being  the  second  day  of  the  election. 
Under  all  the  circumstances,  the  Bishop  averred  that  he  had, 
without  any  imputation  on  Mr.  Palk's  character,  refused  to  institute 
and  induct  him,  and  did  intend,  when  the  injunction  which  had 
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A.-G.        been  granted  should  be  dissolved,  to  exercise  his  right  of  collation 
GuMiKo.      or  presentation  by  lapse. 

The  cause  now  came  on  for  hearing. 

The  Bishop  entered  into  evidence  of  some  length,  though  not 
very  precise  in  its  nature,  as  to  the  alleged  indecorum  in  the 
proceedings  at  the  election.  The  grounds  on  which  the  judgment 
proceeded  render  it  unnecessary  to  state  that  evidence. 

Mr.  RusaeU  and  Mr.  Elmsley^  for  the  plaintiffs  : 
[  147  ]  ♦     ♦     The  objection  that  new  trustees  have  not  been  appointed 

at  the  times  prescribed  by  the  deed  is  immaterial  in  a  case  of  this 
nature.  The  deed  of  trust  is  merely  directory  in  that  respect,  and 
the  neglect  of  trustees  in  not  following  the  exact  course  prescribed 
will  not  be  held  to  prejudice  the  plaintiffs:  Attorney -Oeneral  v. 
Floyer{i),  Then  there  is  nothing  in  any  of  the  objections  of  the 
Bishop  which  gives  him  a  right  of  lapse.  The  equitable  owners 
of  the  right  of  presentation  come  here  by  information  and  bill  to 
give  effect  to  a  presentation  which  in  equity  has  been  rightly  made; 
the  Bishop  cannot  resist  that  relief  on  the  ground  of  his  legal  right 
of  lapse:  Nicholson  v.  Knapp(2).  It  never  has  been  held  that  to 
constitute  a  valid  presentation  all  the  parties  having  the  legal 
estate  should  join.  The  objections  of  the  Bishop  as  to  the  validity 
of  the  election  are  answered  by  the  words  of  the  deed  of  trust. 
The  words  "  parishioners,"  qualified  as  they  are,  will  comprehend 
persons  resident  out  of  the  parish,  and  it  is  clearly  sufficient  if  the 
party  be  elected  by  the  majority  of  the  parishioners  and  trustees 
present  at  the  meeting :    Wilkinson  v.  Malin  (8).     *     *     * 

Mr.  Wood  and  Mr.  Neate  for  the  defendants,  the  trustees, 
except  Burrington,  in  addition  to  the  other  cases,  referred  to 
Attorney-General  v.  Parker  (4). 

[  148  ]  Mr.  Swanston  and  Mr.  Follett  for  the  defendant  Burrington. 

Mr.  Kennion  appeared  for  the  defendant  Cuming. 

Mr.  Wigram  and  Mr.  Prior,  for  the  Bishop  of  Exeter  : 

Where  joint-tenants  are  entitled  to  the  patronage,  the  Bishop 
is  not  bound  to  accept  the  party  presented,  unless  all  concur  in  the 
presentation :    Co.  Litt.  186  b.     In  this  case  it  has  always  beeu 

(1)  2  Vern.  748.  (3)  37  R.  R.  791  (2  Tyr.  544), 

(2)  47  R.  R.  255  (9  Sim.  326).  (4)  3  Atk.  576. 
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usaal  to  require  the  concorrence  of  all  the  trustees  in  the  presentation        a.-g. 
of  the  clerk  to  the  ordinary.  CumItno. 

The  deed  declares  that  new  trustees  shall  be  appointed  when  the 
number  is  reduced  by  death  or  resignation  to  five,  or  within  three 
months  after  the  number  has  been  reduced  to  four.  In  1810  the 
number  was  reduced  to  four,  and  new  trustees  ought  to  have  been 
appointed;  but  no  new  appointment  took  place  until  1822,  when 
the  number  had  been  reduced  to  two.  That  was  clearly  a  bad 
appointment.  The  power  of  appointing  new  trustees  was  to  be 
exercised  before  the  numbers  were  reduced  to  four.  *  *  The 
only  case  in  which  a  court  of  equity  will  relieve  against  a  legal 
lapse  is  where  the  party  has  got  a  clear  equitable  title  within  the 
six  months  and  there  *have  been  no  laches.  Here  the  notice  was  [  *^*9  ] 
not  published  till  more  than  three  months  after  the  incumbent's 
death,  the  information  was  not  filed  till  March,  1841,  and  two  of 
the  trustees  during  part  of  the  time  were  abroad.  Under  these 
circumstances,  the  Court  cannot  interfere  with  the  right  of  the 
Bishop  to  collate,  which  has  accrued  to  him  in  the  ordinary  course 
of  law  :  Gibs.  Cod.  769.     ♦     ♦     ♦ 

Thb  Vicb-Chancellor  : 

Having  had  opportunities  of  considering,  and  having  arrived  at 
a  conclusion  as  to  some  points  of,  this  case,  I  think  it  convenient 
to  declare  that  conclusion  now  so  far  as  it  extends.  A  doubt  at 
least  was  suggested  during  the  argument,  and  had  before  occurred 
to  my  own  mind,  whether  this  was  a  proper  case  for  an  information. 
It  is,  however,  an  information  and  bill.  The  information  and  bill 
are  severable ;  and  supposing  it  to  be  a  case  in  which  the  Court 
ought  to  act  either  upon  information  and  bill,  or  upon  information 
or  bill,  there  could  be  no  substantial  difficulty  in  dealing  with  the 
record,  on  account  as  I  have  said  of  the  severable  nature  of  its  two 
portions.  If  I  were  to  dismiss  the  information  only,  or  to  dismiss 
the  bill  only,  that  mere  circumstance  would  not  in  my  view  make 
any  difference  as  to  the  costs,  and  therefore  I  shall  not  think  it 
expedient,  in  the  event  of  giving  any  relief  at  all  in  this  case,  to 
dismiss  either  the  information  or  the  bill,  or  to  make  any  apparent 
severance  in  the  decree.  It  is  not  necessary,  therefore,  to  express 
any  opinion  whether  this  is  or  is  not  a  proper  case  for  an  information 
and  bill 

The  next  question  raised  in  the  argument  has  been  with  *regard       [  'iso  ] 
to  the  validity  of  the  appointment  of  trustees,  which  took  place  in 


94  1848.    CH.    2  Y.  &  C.  C.  C.  150—151.  [b.b. 


A.-Q.  1822.  It  appears  that,  when  the  new  trustees  were  appointed  in 
Cuming.  1822,  two  only  of  the  old  trustees  were  alive,  and  they  had  been 
reduced  to  the  number  of  two  much  more  than  three  months  before 
the  time  when  the  appointment  was  made.  This  mode  of  appoint- 
ment, therefore,  was  not  such  as  the  deed  required  or  directed, 
whichever  may  be  the  more  proper  expression  to  use.  It  does  not 
appear,  however,  that  there  was  any  fraud  or  concealment.  The 
appointment  may  or  may  not  have  been  known  generally  in  the 
parish,  but  the  appointment  related  to  a  subject  which  was  of 
general  interest  in  the  parish ;  if  not  known,  it  might  have  been 
known ;  and  I  cannot  therefore  assume,  upon  the  pleadings  and 
evidence  as  they  are  before  me,  that  the  appointment  of  1822 
was  unknown  to  those  among  whom  it  was  made,  and  who  were 
interested  in  the  knowledge.  Taking  that  to  be  so,  this  appoint- 
ment of  trustees  had  been  in  force  for  more  than  seventeen  years, 
certainly  before  the  period  when  the  powers  of  the  trustees  were 
brought  into  action  after  the  death  of  the  late  vicar.  The  trustees 
new  and  old  had  acquired  the  legal  estate  in  the  advowson.  They 
had  had  it  ever  since  1822.  As  to  that  no  doubt  has  been 
suggested;  and  whatever  doubt  may  otherwise  than  judicially  be 
entertained  upon  the  subject,  I  am  not  at  liberty,  on  the  pleadings 
and  evidence  as  they  stand  before  me,  to  suppose  that  any  of  the 
trustees  were  not  properly  qualified.  It  appears  to  me,  that,  in 
such  a  state  of  things,  even  assuming  the  appointment  to  have 
been  originally  irregular  in  that  only  point  more  or  less  material 
on  which  it  is  alleged  to  have  been  irregular,  this  Court,  if  com- 
plaint had  been  made  on  the  subject  at  the  time,  or  shortly  before 
the  time,  when  the  election  took  place,  or  when  the  notices  were 
given,  would  have  declined  to  interfere  for  the  purpose  of  removing 
the  actual  trustees.  When  to  that  consideration  I  add  that, 
[  *161  ]  throughout  the  transaction  in  ^question,  the  validity  of  the 
appointment  of  1822  has  never  been  questioned;  but  that  the 
existing  body  of  trustees  consisting  partly  of  the  survivors  of 
those  who  were  appointed  in  1822,  and  partly  of  those  who  were 
appointed  by  them,  have  been,  during  the  whole  of  the  matters 
that  are  before  me,  accepted  and  recognized  in  this  character, 
whether  there  was  or  was  not  any  such  irregularity  as  has  been 
suggested  with  respect  to  the  appointment  of  those  trustees,  no 
other  irregularity  having  been  suggested,  I  am  of  opinion,  that, 
for  all  the  purposes  of  the  present  suit,  I  must  take  the  appointment 
of  1822  to  have  been  valid  and  sufficient. 
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The  next  question  raised  has  been  with  regard  to  the  notice  of  a.-g. 
the  election.  The  notice  was  not  a  merely  ministerial  or  formal  cuMiNa. 
act.  It  is  obvious  that  the  time  that  might  intervene  between  the 
first  and  second  notice  and  the  time  of  election  was  material ;  and 
there  was  a  discretion  to  be  exercised  also  as  to  the  place  of 
election.  This  notice,  however,  was  not  required  by  the  terms  of 
the  trust-deed  to  be  in  writing ;  and  it  was  a  notice  which  in  some 
shape  and  in  some  manner  it  was  the  duty  of  the  trustees  or  the 
major  part  of  them  to  give.  To  have  omitted  to  give  that  notice 
would  have  been  a  breach  of  trust.  It  was  therefore  incumbent  on 
the  trustees,  or  such  of  them  as  were  in  a  condition  to  act,  to  do  it 
in  the  best  manner  they  could.  The  trustees  had  before  this  time 
been  reduced  to  eight  by  the  death  of  the  elder  Mr.  Fortescue.  Of 
the  remaining  eight,  two,  namely,  the  younger  Mr.  Fortescue  and 
Lord  Exmouth,  were  abroad.  There  remained,  therefore,  within 
the  realm,  only  six  persons  capable  of  acting.  Of  these  six,  five, 
forming  an  absolute  majority  of  the  whole  number,  signed  the 
notice.  It  appears  to  have  been  signed  in  December.  After  it  was 
signed,  but  before  any  publication  consequent  upon  it,  one  of  the 
five  (five  being  clearly  sufficient  for  the  purpose)  desires  to  have  his 
name  struck  through.  Now,  I  am  not  *clear  that  the  striking  [  *^^^  J 
through  the  name  as  it  was  struck  through,  or  the  attempted 
revocation  of  that  signature,  was  not  an  act  merely  invalid.  I  am 
not  at  all  satisfied,  that,  after  the  act  had  been  done  by  Sir  Bobert 
Newman,  considering  what  the  character  of  the  act  was,  it  was 
competent  for  him  to  revoke  it.  On  that  point,  however,  it  is  not 
necessary  to  state  any  decisive  opinion.  As  I  have  said,  it  was  not 
necessary  that  the  notice  should  be  in  writing.  The  notice  was 
published,  the  notice  was  acted  upon,  and  the  very  person.  Sir 
Robert  Newman,  whose  name  had  been  thus  erased,  attends  and 
presides  at  and  actively  co-operates  in  the  election.  Considering 
that  at  no  period  was  any  objection,  as  far  as  I  can  learn,  taken  to 
the  validity  or  sufficiency  of  the  notice,  that  it  is  nowhere  alleged 
that  all  the  persons  entitled  to  vote  had  not  full  knowledge  of  the 
intended  election  and  the  opportunity  of  voting,  if  they  chose ; 
taking  all  these  facts  and  circumstances  together,  it  would  in  my 
judgment  be  erroneous  to  hold,  that,  for  the  purposes  of  this  suit, 
the  notice  was  insufficient. 

I  perhaps  should  have  mentioned  earlier  the  objection  suggested, 
that  the  deed  of  appointment  of  1888,  by  which  three  new  trustees 
were  added  to  the  trust,  namely.   Lord  Exmouth,   Sir  Eobert 
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A..a.  Newman,  and  Mr.  Parker,  was  not  executed  until  the  second  day  of 
Cuming.  ^^®  election  by  Sir  Lawrence  Palk,  one  of  the  former  trustees. 
Considering,  however,  that  the  deed  had  before  that  time,  and 
I  must  suppose  in  the  year  1888,  been  executed  by  Mr.  Fortescue, 
Mr.  Taylor,  Mr.  Burrington,  Mr.  Templer,  and  Mr.  Parker,  I  am 
of  opinion  that  the  late  period  at  which  Sir  Lawrence  Palk,  being 
only  one  of  such  a  number  as  I  have  mentioned,  executed  it,  was 
immaterial  to  the  case ;  and  for  the  reasons  I  have  stated  I  con- 
sider, that,  for  all  the  purposes  of  this  suit,  those  gentlemen  were 
regularly  the  trustees  of  this  advowson. 
[  *158  ]  The  next  question  is  with  reference  to  the  validity  of  the  ^election ; 

and  it  is  impossible  that,  upon  the  materials  before  me,  I  can  with 
anything  like  propriety  come  to  a  judicial  conclusion,  that  Mr. 
Palk  had  not  the  majority  of  legal  votes,  that  is,  the  majority 
of  the  votes  of  the  persons  voting  who  were  entitled  to  vote,  whether 
the  trustees  were  or  were  not  entitled  to  vote.  It  has  been  suggested, 
however,  that,  according  to  the  true  construction  of  this  deed,  the 
trustees,  as  trustees,  were  an  entirely  separate  body  of  voters,  and 
that  an  absolute  majority  ^of  the  whole  number  of  trustees,  not 
a  majority  of  the  number  present,  must,  as  a  separate  body, 
confirm  the  election.  To  establish  that  proposition,  those  who 
make  it  must  prove  both  parts  of  it;  the  first  part  being,  that 
the  trustees  were  a  separate  body,  and  the  next,  that,  if  a 
separate  body,  the  majority  of  the  absolute  majority  of  the  whole 
present  at  the  election  could  not  act  for  the  body.  In  my  opinion, 
those  who  state  that  proposition  have  not  established  both  parts  of 
it ;  and  upon  the  true  construction  of  this  deed,  and  upon  the  facts 
that  have  taken  place,  I  am  of  opinion  that  the  fact  of  Mr.  Burring- 
ton having  at  the  conclusion  of  the  election  dissented,  and  refused 
to  sign  the  two  documents  which  were  signed  upon  the  poll-book  by 
the  four  other  trustees  who  were  present,  is  a  circumstance  not 
affecting  the  validity  of  the  election. 

Supposing  the  election  valid,  it  became  then  the  duty  of  a 
majority  of  the  trustees  to  sign  the  presentation ;  and  supposing 
the  election  valid,  it  was  in  my  opinion  sufficient  for  all  purposes, 
including  the  just  requisitions  of  the  ordinary,  that  a  majority 
of  the  trustees  should  perform  that  act  consequent  upon  the  election. 
If  indeed  the  election  had  been  invalid,  then  the  state  of  things 
would  not  have  arisen,  which,  as  far  as  the  ordinary  was  con- 
cerned, would  have  made  a  signature  by  a  majority  of  the  trustees 
sufficient.     I  do  not  say  whether  doubt  might  or  might  not  have 
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been  reasonably  entertained  upon  it,  but  the  judicial  conclusion        a.-g. 
to  which   I  come  is,  that,  supposing  the  election  *  valid,  it  was      cuming. 
immaterial  that  one  of  the  five  who  signed  the  presentation  was       [  *134  ] 
not  present  at  the  election,  and  that  the  dissenting  trustee  at  the 
election  did  not  sign  the  presentation. 

His  Honour  then  called  on  the  plaintiff's  counsel  to  reply  as  to 
the  other  parts  of  the  case. 

Mr.  RtLSseU,  in  reply. 

The  Vice-Chancellob  : 

The  main  question  in  this  cause  is,  in  effect,  one  merely  of  title 
to  real  estate, — a  particular  description  of  real  estate  certainly, — 
but  still  a  question  merely  of  title  to  real  estate.  If,  independently 
of  the  mere  question  of  title,  it  had  been  alleged  and  proved  on  this 
record  that  there  had  been  illegal  proceedings  such  as  to  vitiate  the 
act  in  question,  to  make  it  plainly  unfit  to  be  acted  upon,  the 
consequence  probably  might  have  been,  that,  though  a  matter  not 
under  the  circumstances  directly  to  be  tried  by  this  Court,  it  might 
have  proved  a  ground  for  dismissing  the  bill.  Illegal  proceedings, 
however,  have  not  been  alleged  or  proved.  No  question  as  to  any 
illegality  in  the  mode  of  acting  prior  to  the  presentation  or  other- 
wise is  before  me.  And  I  apprehend  that  whatever  I  may  do 
in  this  case  on  the  question  of  title,  other  questions,  if  there  be  any, 
will  remain  exactly  as  much  open  to  the  Bishop  as  the  question  of 
Mr.  Palk'B  fitness,  with  which  this  Court  has  nothing  to  do.  I 
profess  only  to  decide  upon  the  mere  question  of  title,  without  any 
reference  whatever  to  the  question  whether  there  have  or  have  not 
been  any  illegal  proceedings,  beyond  this — that  I  do  not  consider 
that  they  are  in  issue  before  me.  I  do  not  intimate  any  opinion 
whether  there  have  or  have  not  been  any  illegal  proceedings :  but 
I  do  in  effect  decide,  (and  the  decision  must  be  expressed  in  the 
usual  form  of  this  *Court,  as  I  desire  not  to  bind  myself  to  any  [  'iss  ] 
particular  form  of  language),  that  the  presentation  signed  by  Sir 
Bobert  Newman,  Sir  L.  Palk,  Mr.  Templer,  Mr.  Parker,  and 
Mr.  Taylor,  and  laid  before  the  Bishop,  is  and  was  sufficient,  and 
by  a  good  title ;  and  that  by  virtue  of  it,  Mr.  Palk,  if  found  by  the 
Bishop  to  be  a  fit  person,  ought  to  be  instituted  and  inducted  into 
the  living ;  continuing  the  injunction  until  further  order,  with 
liberty  to  apply. 

Then  it  remains  to  dispose  of  the  costs.     There  is  no  doubt  a 
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A.-G.  degree  of  difficulty  in  this  case,  arising  from  the  absence  of  any 
Cuming,  available  trust  fund.  There  are,  however,  as  plaintiffs  on  this 
record,  in  effect  all  those  for  whom  the  trustees  stand  in  the 
character  of  trustees,  because  the  bill  is  by  certain  of  the  qualified 
voters  of  the  parish  on  behalf  of  themselves  and  all  other  the 
qualified  voters,  and  there  never  has  been  any  other  suit.  I  must 
take  it  therefore  that  those  who  are  interested  in  the  subject  have 
not  thought  it  worth  while  to  take  any  proceedings  at  variance  with 
this,  or  to  dissent  from  the  present  proceeding,  and  at  least  the  six 
trustees  who  appear  together  have  done  nothing,  as  it  seems  to  me, 
at  variance  with  the  trust.  They  must  have  their  costs,  therefore, 
as  between  solicitor  and  client,  from  the  cestuis  que  trust,  and 
those  cestuis  que  trust  are  the  plaintiffs. 

It  had  at  one  time  occurred  to  me,  before  I  was  made  fully  aware 
of  the  state  of  the  pleadings,  that  a  question  might  arise  whether 
Sir  Robert  Newman  could  be  entitled  to  his  costs,  because  though 
[  *156  ]  no  one  has  attributed  *to  him  any  improper  motive  in  what  took 
place,  yet  there  was  an  irregularity ;  but  the  state  of  the  pleadings 
does  not  raise  that  question  as  between  the  plaintiffs  and  Sir  Bobert 
Newman.  Therefore  it  is  unnecessary  to  express  any  opinion  upon 
it,  and  I  shall  draw  no  distinction  between  Sir  Bobert  Newman  and 
the  other  gentlemen  with  whom  he  acts. 

The  next  question  is  as  to  Mr.  Burrington.  Now  he  is  a  trustee, 
who  has  acted  separately.  When  trustees  act  distinctly,  and  con- 
duct their  cases  severally,  before  the  cestuis  que  trust  can  be  called 
upon  to  pay  two  sets  of  costs,  some  good  reason  must  be  given.  No 
reason  has  been  given  why  the  trustees,  acting  together,  appearing 
as  one  body,  should  not  have  their  costs.  They  cannot  be'  refused, 
in  my  opinion,  as  I  have  stated.  With  regard  to  Mr.  Burrington 
however,  he  has  acted  separately  on  this  ground,  that,  though  not 
now  opposing  Mr.  Palk's  title,  he  originally  dissented  from  it ;  and 
he,  conscientiously  no  doubt,  thinks,  without  any  disrespect  to 
Mr.  Palk,  that  Mr.  Cuming  is  a  preferable  person.  He  has  a  right 
to  entertain,  and  to  express,  and  to  act  on  that  opinion,  and  also 
upon  the  opinion,  as  he  has  stated,  that  the  majority  of  legal  votes 
is  against  Mr.  Palk.  It  is  however  established  in  my  judgment, 
that,  take  the  matter  in  whatever  way  it  can  be  suggested  as 
rationally  possible,  Mr.  Palk  had  the  legal  majority,  and  that  state- 
ment therefore  on  the  part  of  Mr.  Burrington,  though  no  doubt 
believed  by  him,  fails.  It  is  a  statement  founded  on  mistake.  Bat 
with  the  belief  of  the  preference  due  to  Mr.  Cuming  over  Mr.  Palk, 
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he  does  that  which  is  calculated  to  create  a  difficulty  in  the  title ;        a.-g. 
for  instead  of  joining,  when  the  matter  was  carried  against  his  views,      cumino. 
in  giving  effect  to  the  election,  which  notwithstanding  his  dissent  is 
proved  to  have  been  properly  carried,  he  omits  to  sign  the  presenta- 
tion;  thereby  doing  that  which  might  well  create  difficulty  and 
doubt  *in  the  title.     Whether  that  was  or  was  not  the  main  ground       [  'i^T  ] 
taken  by  the  Bishop  is  not  material.     It  was  a  step  against  the  title 
out  of  the  ordinary  course,  and  calculated  to  create  difficulty.     I 
think,  that,  considering  the  line  which  Mr.  Burrington   has,  no' 
doubt  conscientiously,  taken,  and  without  imputing  any  blame  to 
him,  it  is  not  a  case  in  which  I  can  allow  a  double  set  of  costs ;  but 
as  between  the  two  sets  of  trustees,  those  acting  together  are  rather 
entitled  to  their  costs,  under  the  circumstances  of  the  case,  as 
against  the  plaintiffs,  than  Mr.  Burrington.    I  do  not,  however,  think 
it  a  case  in  which  Mr.  Burrington  should  be  fixed  with  costs ;  there- 
fore, as  far  as  he  is  concerned,  there  will  be  no  costs  on  either  side. 
With  respect  to  Mr.  Cuming,  he  has  disclaimed ;  he  has  given 
no  trouble;  he  has  created  no  difficulty  in  the  suit;  though  he 
certainly  at  one  time  claimed.     There  appears  to  have  been  a  fair 
opposition  between  these  two  gentlemen,  in  which  Mr.  Cuming  has 
not  succeeded  ;  and  I  think  there  is  not  sufficient  ground,  consider- 
ing that  he  does  disclaim,  on  which  he  should  be  refused  his  costs ; 
but  under  all  the  circumstances  of  the  case,  I  will  take  upon  myself 
to  moderate  those  costs.     I  shall  therefore  direct  Mr.  Cuming's 
costs  to  be  taxed,  but  with  liberty  to  the  plaintiffs  to  pay  him  20Z. 
in  full  instead  of  a  taxation,  if  they  shall  think  fit  to  do  so. 

Then  comes  the  consideration  of  the  costs  of  the  Bishop.  In  the 
first  place,  the  presentation  here  was,  as  I  collect,  different  in  form 
from  any  that  had  preceded  it,  for  whereas  in  all  former  cases 
the  presentation  had  been  by  all  the  trustees,  as  far  as  I  can 
collect,  and,  as  far  as  any  statements  made  to  me  enable  me  to 
judge,  this  presentation  was  by  only  five  of  the  number.  The 
presentation,  as  I  have  said,  was  out  of  the  ordinary  course.  It 
was  not  only  signed  by  five  only  of  the  trustees,  but  those  five 
trustees  were  not  all  who  were  within  the  realm.  Not  only  *so,  but  [  •iss  ] 
those  five  trustees  did  not  include  one  who  was  present  at  the 
election,  and  did  include  one  who  was  not  present.  It  was  a 
matter  therefore  naturally  calculated  to  create  observation  and 
inquiry.  I  must  assume  that  even  if  no  communication  had  been 
made  to  the  Bishop  on  the  subject,  this  state  of  things  must, 
becaoBe  in  my  judgment  it  ought  to,  have  kd  to  au  inquiry  on  the 

7—2 


100  1848.     CH.    2  T.  &  C.  C.  C.  158—159.  [r.r. 

A.-G.        part  of  the  ordinary.     That  inquiry  would  have  led  to  a  knowledge 
OuMTNo.      ^^  ^^^  circumstances  that  preceded  and  accompanied  the  election. 
Now,  I  quite  accede  to  the  observation  that  has  been  made,  that 
this  is  a  trust  recognised  by  the  law.     Being  so  recognised,  it  is  a 
trust,  from  the  exercise  of  which  some  inconveniences  and  impro- 
prieties of  the  description  alleged  are  almost  inseparable,  and  will 
be,  so  long  as  electors  are  men  and  women.    Still  moderation  in  all 
things  is  desirable,  and  I  cannot  but  think,  looking  at  what  took 
place  in  the  parish  at  the  time  of  the  election, — looking,  however, 
at  the  evidence  on  this  subject  with  all  necessary  caution  and 
reserve,  not  merely  on  the  ground  of  facts  not  being  put  in  issue, 
but  on  other  grounds  also, — I  cannot  but  think  that  there  was  quite 
enough  to  create  in  the  mind  of  the  ordinary  great  disapproval  of 
what  had  taken  place,  a  strong  desire  to  correct  it,  and  a  strong 
desire  to  prevent,  if  by  any  lawful  means  he  could,  the  repetition  of 
such  proceedings,  and  thoroughly  to  investigate  the  circumstances. 
This  must  naturally  have  led  him  to  hold  his  hand  for  a  certain 
time  upon  the   matter,   until  further    inquiry  had   been  made. 
Indeed,  if  I  may  presume   to  give  an  opinion  upon   it,  it  was 
positively  his  duty  to  have  an  investigation  made.     His  Lordship, 
however,  found  such  strong  ground  of  disapproval,  that  the  course 
taken  by  him  has  been,  not  to  confine  himself  to  the  investigation 
of  those  matters,  but  to  go  into  the  actual  title,  independently  of 
i  *169  ]       them,  with  a  minuteness  and  rigour  of  detail  which  have  ^seldom 
been  exceeded.    Now,  no  man  has  expressed  a  doubt,  and  I  think 
no  man  can  doubt,  that  the  Bishop  in  so  doing  was  actuated  by  the 
best  and  highest  "motives ;  still,  however,  his  Lordship  has  been  led 
to  place  himself  in  a  position  of  difficulty,  by  going  beyond  the 
mere  question  of  the  impropriety  of  the  proceedings  that  took  place, 
which,  in  my  opinion,  demanded  investigation.    When  I  add  to 
this  consideration,  that  of  the  unsuccessful  motion  made  to  dissolve 
the  injunction, — a  step  which  his  advisers  might  well  have  omitted  to 
advise  his  Lordship  to  take, — I  do  not  see  my  way  to  take  any  other 
course  in  the  present  case  than  to  direct,  on  the  ground  of  these 
conflicting  considerations,  that,  as  between  the  Bishop  and   the 
plaintiffs,  there  should  be  no  costs  on  either  side. 

With  respect  to  Mr.  Palk,  I  will  only  add  that  I  am  satisfied,  if 
there  was  any  thing  illegal  in  the  proceedings  at  the  election, 
which  I  do  not  suggest,  he  was  not  aware  of  it,  nor  do  I  believe  him 
to  have  had  any  notion  that  they  would  be  attended  with  improper 
consequences. 
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FENNER  V.   HEPBURN.  a84s. 

(2  Y.&CC.  0.159-162.)  ^«';^^- 

Although  an  agreement  between  an  intended  lessor  and  lessee  may  

possibly  amount  at  law  to  a  present  demise  or  assignment,  yet  if  upon  the  ^^'^v^p 

face  of  the  instrument  it  appears  that  a  further  instrument  is  necessary  to  >    •'   • 

carry  the  intention  of  the  parties  into  execution,  a  court  of  equity  will  L  ^°^  J 
decree  specific  performance  of  the  agreement  in  that  particular. 

John  Howlett  Fennbb  was  lessee  of  certain  premises  at  Glapham, 
under  a  lease  for  21  years,  from  the  29th  September,  1885,  at  a 
rent  of  1402.  per  annum,  subject  to  a  proviso  enabling  the  tenant  to 
determine  the  lease  at  the  end  of  seven  or  fourteen  years.  J.  H. 
Fenner  died  in  February,  1840,  having,  by  his  will,  appointed  his 
son,  Ludd  Fenner,  and  two  other  persons,  his  executors. 

Ludd  Fenner,  upon  the  death  of  his  father,  entered  into  possession 
of  the  premises.     Some  months  afterwards,  he  *entered  into  an       [  *160  ] 
agreement  with  Thomas  Hepburn,  which  was  signed  by  the  parties, 
and  was  as  follows : 

**  Memorandum  of  agreement  made  this  4th  day  of  June,  1840, 
between  Ludd  Fenner,  of  &c.,  of  the  one  part,  and  Thomas 
Hepburn,  of  &c.,  of  the  other  part.  The  said  Ludd  Fenner,  in 
consideration  of  the  sum  of  201. ,  to  be  paid  him  by  the  said  Thomas 
Hepburn,  agrees  to  let  to  the  said  Thomas  Hepburn,  and  the 
said  Thomas  Hepburn  agrees  to  take  the  late  Mr.  Fenner's  house 
and  premises  at  Clapham  aforesaid,  for  the  term  of  sixteen  years 
from  Michaelmas  next,  at  the  clear  yearly  rent  of  170Z.,  com- 
mencing from  Christmas  next,  and  payable  quarterly ;  all  taxes 
and  outgoings  to  be  cleared  to  Christmas  next.  The  said  Thomas 
Hepburn  is  to  be  subject  to  all  the  same  covenants  and  conditions 
(except  the  amount  of  rent),  as  are  contained  in  the  lease  held  by 
the  late  Mr.  Fenner.  And  it  is  hereby  further  agreed  by  and  between 
the  said  parties,  that  the  said  Thomas  Hepburn  shall  take  at  a 
valuation  all  the  tenant's  fixtures  in  and  upon  the  said  premises 
belonging  to  the  said  late  Mr.  Fenner,  but  which  valuation  is  not 
to  exceed  the  sum  of  2502.  If  the  valuation  exceed  that  sum,  then 
2502.  shall  be  considered  as  the  full  amount  thereof." 

In  pursuance  of  this  agreement,  Hepburn  was  let  into  posses- 
sion of  the  premises  at  the  ensuing  Michaelmas,  and  paid  for  the 
fixtures. 

In  November  following,  a  draft  lease  of  the  premises  was  prepared 
and  sent  by  Fenner*s  solicitor  to  Hepburn's  solicitor.  The  draft 
was  in  the  form  of  a  lease  for  sixteen  years  wanting  one  day,  and  it 
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Fenner      contained  no  power  to  the  tenant  to  determine  the  lease  at  any  time 
Hepburn,     short  of  the  sixteen  years.      In  other  respects,  except  as  to  the 
difference  of  rent,  it  was  in  the  same  form  as  the  original  lease  to 
Fenner. 
[  ♦161  ]  A  few  days  after  the  receipt  of  this  draft  it  was  returned  *by 

Hepburn's  solicitor,  who  had  introduced  a  clause  for  making  the 
lease  determinable  by  the  tenant  at  the  end  of  two  or  nine  years  of 
the  tenancy ;  those  periods  corresponding  with  the  periods  mentioned 
for  the  same  purpose  in  the  original  lease.  Hepburn's  solicitor 
subjoined  a  note  of  his  approval  of  the  draft,  as  altered,  on  behalf 
of  the  lessee.  He  also  stated  that  he  made  no  objection  to  the  form 
of  the  lease  as  an  underlease. 

The  parties  not  agreeing  as  to  the  clause  so  introduced,  the 
present  bill  was  filed  by  Fenner  against  Hepbul-n  and  Fenner's 
co-executors,  praying  that  the  agreement  might  be  specifically 
performed. 

The  cause  now  coming  on  for  hearing,  it  was  arranged,  by 
consent,  between  the  parties,  that  the  opinion  of  the  Yice-Chakcellor 
should  be  taken  as  to  the  construction  of  the  agreement,  without  a 
previous  reference  to  the  Master. 

In  support  of  the  plaintiff's  case,  his  counsel  proposed  to  examine 
one  of  the  defendants,  the  co-executors.  But,  upon  the  Yice- 
GhancelloR  observing  that  the  defendant,  not  having  disclaimed, 
treated  himself  as  having  an  interest  in  the  suit,  this  course  was 
not  persevered  in. 

Mr.  Wigram  and  Mr.  Wood,  for  the  plaintiff : 

This  is  an  agreement  which  the  Court  will  render  perfect  by 
means  of  a  more  formal  instrument.  The  words  '*  subject  to  all 
the  same  covenants  &c."  show  that  something  more  was  intended 
to  be  done  by  the  parties  to  complete  the  transaction.  It  will  be 
contended  on  the  other  side  that  the  present  instrument  amounts 
to  an  immediate  assignment.  If  so,  the  defendant  by  assigning  to 
a  pauper  will  be  able  immediately  to  rid  himself  of  the  covenants 
and  conditions  of  the  original  lease,  notwithstanding  the  agreement 
expressly  provides  for  the  performance  of  those  covenants  during 
the  whole  term.  It  is  clear  that  the  parties  contemplated  the 
[  '162  ]  *relation  of  landlord  and  tenant  for  the  whole  sixteen  years.  If 
the  defendant  has  power  to  determine  the  lease  at  the  time 
mentioned,  the  plaintiff  will  lose  part  of  his  security  for  the  3(M. 
per  annum,  the  difference  between  the  head  rent  and  the  under 
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rent.    The  words  "  subject  to  the  covenants  "  will  not  assist  the      Fennbb 
defendant  in  his  claim,  because  ''  subject"  is  a  word  of  oneration     Hepburn. 
and  not  of  privilege. 

Mr.  Teed  and  Mr.  Shapter,  for  the  defendant  Hepburn  : 

If  a  doubtful  agreement  has  been  entered  into  which  is  open  to  a 
fair  construction  either  way,  the  defendant  ought  not  to  be  forced 
to  take  it.  It  is  clear,  however,  that  this  is  an  assignment  of  the 
original  lease,  and  being  so,  the  lease  is  determinable  as  before. 
The  words  "  subject  to  the  covenants  "  does  not  make  the  defendant 
liable  to  the  covenants  for  any  longer  term  than  he  actually  holds 
the  premises :  Wolveridge  v.  Steward  (i).  If  they  are  to  be  held  to 
have  that  effect  in  this  case,  then  he  ought  on  the  other  hand  to 
have  all  the  benefits  of  the  lease.  The  defendant  has  no  objection 
to  an  underlease,  if  made  determinable  at  the  times  provided  for 
by  the  original  lease ;  but  if  he  is  not  to  have  that  benefit,  then  he 
rests  on  his  legal  right ;  insisting  that  this  is  a  present  assignment 
and  not  a  matter  resting  in  mere  agreement,  which  it  is  the  peculiar 
province  of  a  court  of  equity  to  enforce. 

The  Yice-Chanoellob  intimated  that,  whether  this  was  or  was 
not  a  present  assignment,  yet  if  it  appeared  from  the  agreement 
that  a  further  instrument  was  necessary  to  carry  the  intention  of 
the  parties  into  effect,  a  court  of  equity  would  not  refuse  relief  to  a 
party  seeking  its  aid  in  that  respect. 


ADAMS  V.  BAEEY.  is^s. 

Jan.  26,  31. 
(2  Y,  &  C.  C.  0.  167—170.)  

A  fifurviving  executor,  who  had  not  acted  in  the  testator's  affairs,  protected  bruce^V^C 
from  the  discovery  of  cases  and  opinions  stated  and  given  on  behalf  of  the         r  ij?  1 
deceased  executor,  who  had  acted  :  such  cases  and  opinions  having  relation 
to  a  claim  against  the  deceased  executor  of  the  same  nature  as  the  claim 
made  against  the  surviving  executor. 

Samuel  Wilson  died  in  1814,  having,  by  his  will,  appointed 
Charles  Adams  and  Thomas  Wilson  his  executors,  who  both 
proved  the  will.  Charles  Adams  survived  Thomas  Wilson,  and  died 
in  1835,  having  appointed  several  persons  his  executors,  of  whom 
the  plaintiff  alone  proved  his  will. 

Thomas  Wilson  died  in  May,  1828,  having  appointed  Bichard 

(1)  38  R.  E.  701  (3  Tyr.  637). 
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Adams       Harris  and  Mary  Ann  Wilson  his  executor  and  executrix,  who  both 

Barby.       proved  his  will.    In  1829,  Mary  Ann  Wilson  married  the  defendant, 

William    Barry.      In  May,   1838,   Eichard   Harris  died,   having 

appointed  two  persons  of  the  names  of  Banks  and  Waltham  his 

executors,  who  proved  his  will. 

The  bill  was  filed  by  the  plainti£f  as  personal  representative  of 
Samuel  Wilson,  and  on  behalf  of  himself  and  all  other  the  creditors 
of  Thomas  Wilson,  against  Barry  and  his  wife.  After  alleging  that 
Thomas  Wilson  possessed  assets  of  Samuel  Wilson,  that  after 
Thomas  Wilson's  decease  such  assets  came  to  the  hands  of  Harris 
and  the  defendants,  and  that  the  portion  of  such  assets  received  by 
Harris  was  duly  accounted  for  by  his  executors,  and  paid  over  by 
them  to  the  defendants,  the  bill  prayed  that  an  account  might  be 
taken  of  the  assets  of  Samuel  Wilson  received  by  Thomas  Wilson, 
and  that  what  might  appear  to  be  due  on  that  account  might  be 
paid  to  the  plaintiff  as  personal  representative  of  Samuel  Wilson 
out  of  Thomas  Wilson's  assets.  The  bill  also  prayed  the  usual 
relief  in  a  creditors'  suit  against  Thomas  Wilson's  assets. 

The  bill  contained  the  usual  charge,  that  the  defendants  had  in 
their  possession  divers  books,  accounts,   papers,  and  documents, 
relating  to  the  matters  aforesaid,  from  which,  if  produced,  the  truth 
of  such  matters  would  appear. 
[  168  ]  The  defendants,  by  their  answer,  stated  that,  except  in  some 

mere  formal  matters,  Bichard  Harris  alone  acted  in  the  adminis- 
tration of  Thomas  Wilson's  estate,  and  that  they  the  defendants 
were  entirely  ignorant,  until  long  after  the  death  of  Harris,  of  there 
having  been  any  claim  whatever  against  the  estate  of  Thomas 
Wilson,  as  executor,  or  otherwise,  on  account  of  the  estate  of 
Samuel  Wilson  ;  but  that,  after  the  death  of  Harris,  the  defendants, 
in  right  of  the  defendant,  M.  A.  Barry,  who  was  residuary  legatee, 
as  well  as  surviving  executrix  of  Thomas  Wilson,  having  filed  their 
bill  against  the  executors  of  Harris  for  an  account  of  Thomas 
Wilson's  estate  possessed  by  Harris,  and  for  payment  of  the 
residue,  and  that  suit  having  been  compromised  upon  payment  of 
a  small  balance  to  the  defendants,  various  papers  and  accounts 
belonging  to  Thomas  Wilson  were,  thereupon,  handed  over  by 
Harris's  executors  to  the  defendants.  That  it  appeared  from  those 
papers,  but  that  the  defendants  had  never  before  been  informed  of 
the  fact,  that  Charles  Evans,  as  surviving  executor  of  Samuel 
Wilson,  very  shortly  after  the  death  of  Thomas  Wilson,  made  a 
claim  on  Bichard  Harris  for  a  sum  alleged  to  have  been  received  by 
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Thomas  Wilson,  on  account  of  the  executorship  of  Samuel  Wilson,  Adams 
and  also  required  Harris  to  deliver  up  to  him  the  papers  relating  babry. 
to  that  executorship  ;  at  the  same  time  threatening  legal  proceed- 
ings for  enforcing  his  claim.  The  defendants  then  alleged  that,  to 
the  best  of  their  information  and  belief,  the  cases  for  the  opinion  of 
counsel,  copies  iivhereof  were  comprised  in  the  schedule  to  the 
defendants'  answer  annexed,  were  prepared,  and  the  opinions 
thereon  taken,  on  behalf  of  the  said  Bichard  Harris,  as  such  acting 
executor  of  Thomas  Wilson,  as  aforesaid,  in  the  year  1828,  with 
immediate  reference  to  the  claim  then  made  by  the  said  Charles 
Adams  against  the  estate  of  the  said  Thomas  Wilson,  and  to  the 
legal  proceedings  which  were  then  threatened  by  *the  said  Charles  [  *^^^  ] 
Adams  ;  and  they  submitted  that  they  ought  not  to  be  required  to 
produce,  for  the  inspection  of  the  plaintiffs,  or  otherwise,  either  the 
said  copies  of  cases  and  opinions,  or  any  other  of  the  particulars 
mentioned  in  the  schedule,  appearing  to  relate  thereto,  or  to  be 
connected  therewith. 

The  schedule  contained  the  following,  among  other  documents  : 
Case  submitted  to  G.  B.  Esq.  to  advise  on  behalf  of  the  executors  of 
Thomas  Wilson,  and  opinion  thereon ;  the  rough  draft  of  such 
case ;  paper  writing  purporting  to  contain  an  account  of  the  monies 
claimed  by  the  executors  of  Thomas  Wilson  to  be  due  to  them  from 
the  estate  of  Samuel  Wilson,  (made  to  accompany  the  case)  ;  further 
statement  of  case  to  6.  B.  Esq.,  &c.,  and  his  opinion  ;  paper  writing 
purporting  to  contain  a  copy  of  a  debtor  and  creditor  account 
rendered  by  Charles  Adams  to  Bichard  Harris,  between  the  estate 
of  Samuel  Wilson  and  the  estate  of  Thomas  Wilson,  (made  to 
accompany  the  last  case). 

Mr.  Hubbacky  for  the  plaintiff,  now  moved  for  the  production  of 
the  documents  mentioned  in  the  schedule  : 

The  cases  stated  for  the  opinion  of  counsel  were  not  stated  by  the 
defendants  or  any  one  under  whom  the  defendants  claim.  The 
present  defendants  were  not  then  acting  at  all.  The  party  acting 
was  one  whose  representatives  are  not  now  before  the  Court.  The 
estate  of  Samuel  Wilson  has  been  divided  against  itself ;  but  no 
cases  relating  to  that  estate  can  be  privileged  against  those  who  now 
represent  the  whole  of  it.  Supposing  the  Court  should  protect  the 
cases  and  opinions,  there  is  no  ground  for  protecting  any  of  the 
other  documents.  As  to  them,  no  grounds  of  protection  are  laid  by 
the  answer. 


]06 


Adams 

r. 
Barry. 

[170] 


Jan,  31. 
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Mr.  ToUer^  for  the  defendants. 


[B.R. 


The  Yioe-Ghanobllob  said,  that  he  would,  before  making  any 
order,  perase  the  pleadings. 

The  Yigb-Ghangellor  made  an  order  protecting  the  defendants 
from  the  production  of  the  documents  above  specified. 


1843. 
Jan.  28. 

Knight 
Bruck,  V.-C. 

[172] 


[  *\n  ] 


EDE  V.  KNOWLES. 

(2  Y.  &  0.  C.  0.  172—180.) 

Equitable  mortgage  established  by  means  of  written  documents,  coupled 
with  parol  evidence,  against  a  prior  voluntary  settlement. 

Parol  evidence  of  subsequent  advances  made  on  the  security  of  a  prior 
equitable  mortgage  by  deposit  of  deeds  and  memorandum  in  writing  not 
under  seal. 

SemUe,  that  a  post-dated  cheque  is  receivable  in  evidence  to  prove  its  own 
invalidity. 

Inquiry  between  co-defendants. 

In  and  for  some  years  previous  to  April,  1841,  John  Enowles 
carried  on  the  business  of  silkman  in  London,  in  co-partnership 
with  Henry  Bodwell  and  others,  under  the  firm  of  John  Enowles 
&  Co.  In  the  course  of  their  business,  they  had  various  dealings 
with  Francis  Ede,  a  merchant  in  Bucklersbury,  who  from  time  to 
time  made  advances  of  money  to  them  on  the  security  of  silk 
warrants  and  bills  of  exchange,  the  property  of  the  firm. 

In  April,  1841,  the  firm  being  indebted  to  Ede  on  the  balance  of 
such  dealings  in  the  sum  of  15,0002.  and  upwards,  and  being 
desirous  of  a  further  advance  of  4,000/.,  applied  to  Ede  to  lend 
them  that  sum  on  the  security  of  certain  freehold  property  of 
which  Enowles  was  seised  in  fee  in  reversion  expectant  on  the 
decease  of  his  mother.  This  proposal  was  agreed  to,  and  Ede*s 
solicitors  were  instructed  to  prepare  a  proper  mortgage  of  the 
premises. 

On  the  16th  of  the  same  month,  and  before  the  mortgage  was 
prepared,  Enowles  and  Bodwell  on  behalf  of  the  firm  applied  to  Ede 
for  the  loan  of  1,000/.  on  account  of  the  mortgage.  That  sum  was 
accordingly  advanced,  and  the  title-deeds  of  the  property  were 
deposited  by  Enowles  with  Ede ;  a  letter  being  at  the  same  time 
written  by  *Enowles  to  the  effect  that  the  deeds  were  held  by  Ede 
as  a  collateral  security  for  the  1,000/.  till  the  mortgage  was  made. 
On  the  following  day,  the  17th  of  April,  Enowles  and  Bodwell  again 
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called  on  Ede,  and  at  the  instance  of  Enowles,  a  further  advance  of        edb 
1,0002.  was  made  by  Ede  to  the  firm  on  account  of  the  mortgage.         enowles. 

On  the  last-mentioned  occasion,  Knowles  and  Bodwell,  or  one  of 
them,  applied  to  Ede  to  deliver  back  to  them  some  of  the  silk 
warrants  of  the  firm  which  Ede  then  held,  and  in  lieu  thereof  to 
take  cheques  of  the  firm  to  an  equal  amount :  the  amount  proposed 
being  928Z.  This  proposition  was  consented  to  and  acted  upon; 
but  upon  the  understanding,  as  Ede  insisted,  that  the  928Z.  should 
form  part  of  the  mortgage  security.  Knowles  then  wrote  and 
delivered  to  Ede  a  letter  signed  by  him  in  the  name  of  the  firm  in 
the  following  terms : 

"  London,  17th  April,  1841. 
**  To  Francis  Ede,  Esq. 

"Sib, — In  consideration  of  your  delivering  to  us  certain  silk 

warrants  against  our  cheques  as  stated  below,  we  hereby  grant  you 

a  hen  upon  all  property  of  ours  in  your  hands,  including  the  deeds 

deposit'Od  with  you  yesterday,  as  a  collateral  security  for  the  due 

payment  of  our  cheques.     The  lien  to  cease  on  payment  of  our 

cheques. 

"  J.  Knowles  &  Co." 

On  the  23rd  April  a  similar  transaction  similarly  understood  by 
Ede  took  place  with  respect  to  other  silk  warrants  to  the  amount 
of  560/.,  except  that  on  this  occasion  a  letter,  in  terms  similar  to 
that  of  the  17th  of  April,  was  signed  on  behalf  of  the  firm,  not  by 
Knowles  but  by  Eodwell  in  the  presence  of  Knowles. 

On  the  26th  April,  Ejiowles  and  Bodwell,  on  behalf  of  the  firm, 
applied  to  Ede  for  a  further  advance  of  1,000/.,  and  as  a  security 
for  that  sum,  or  part  of  it,  proposed  to  deposit  with  Ede  certain 
silk  warrants.  This  proposal  *wa8  accepted  and  carried  into  [  *174  ] 
execution ;  Ede  considering  this  advance  also  as  being  ma.de  on 
account  of  the  mortgage. 

A  letter  was  at  the  same  time  written  by  Bodwell  in  the  name  of 
the  firm  and  delivered  to  Ede,  acknowledging  the  loan  of  the  1,000/., 
and  stating  that,  in  consideration  of  such  loan,  the  firm  deposited 
the  silk  warrants  as  a  collateral  security  for  the  same,  and  granted 
Ede  a  general  lien  for  the  same  purpose  on  all  property  of  theirs 
in  Ede's  hands.  On  the  same  occasion,  Knowles  wrote  and 
delivered  a  letter  to  Ede  in  these  terms : 

"  Deab  Sir, — Please  to  request  Mr.  A.  (Ede's  solicitor)  to  make 

out  the  mortgage  for  4,000/. 

**  Yours,  John  Knowles." 


108  1848.     CH.    2  Y.  &  C.  C.  C.  174—175.  [r.b. 

Edk  Before  the  mortgage  could  be  completed,  and  on  the  14th  May, 

Knowlss.  1841,  a  fiat  in  bankruptcy  issued  against  John  Knowles  &  Co., 
under  which  they  were  declared  bankrupt.  At  the  time  of  the 
bankruptcy,  none  of  the  cheques  delivered  as  before  mentioned  had 
been  paid,  except  one  for  159!. ;  the  payment  of  which  left  the  sum 
of  76ilZ.  due  on  the  first  set  of  cheques.  The  balance  due  from 
John  Knowles  &  Go.  to  Ede  on  the  general  account,  including  the 
several  sums  advanced  in  the  manner  before  mentioned,  was 
19,6752.  And  supposing  Ede  to  be  entitled  to  have  the  before- 
mentioned  advances  to  the  extent  of  4,0002.  secured  by  the 
mortgage,  it  was  admitted  to  be  doubtful  whether  he  had  by  means 
of  silk  warrants  and  bills  of  exchange  of  the  firm  in  his  hands,  a 
sufficient  security  for  the  remaining  15,6752. 

Ede  now  brought  his  bill  for  the  purpose  of  establishing  an 
equitable  mortgage  of  the  premises  to  the  extent  of  4,0002.  and 
interest,  by  virtue  of  the  agreement  for  a  mortgage,  the  deposit  of 
title-deeds,  the  several  letters  of  the  16th,  17th,  28rd,  and  26th 
[*175]  April,  1841,  and  the  other  ^dealings  and  transactions  before 
mentioned;  praying  also  consequential  relief.  The  bill  alleged 
that  the  several  sums  of  9282.  and  5602.,  for  which  the  cheques  were 
given,  and  the  sum  of  1,0002.,  for  which,  on  the  26th  April,  the 
silk  warrants  were  deposited,  were  expressly  intended  to  be  com- 
prised in  the  mortgage  security,  the  cheques  and  silk  warrants 
being  merely  collateral  securities. 

The  bill  also  alleged  that  the  plaintiff  had  discovered  since  the 
bankruptcy,  that  by  an  indenture,  dated  and  executed  on  the  15  th 
April,  1887,  which  was  after  the  marriage  of  Knowles,  Knowles  had 
conveyed  his  reversionary  interest  in  the  property,  the  subject  of 
the  intended  mortgage,  to  trustees  in  trust  for  his  wife  for  her  life 
for  her  separate  use,  with  remainder  to  his  children.  Upon  that 
part  of  the  case,  the  bill,  after  referring  to  the  statutes  27  Eliz. 
c.  4  (1),  and  18  Eliz.  c.  5,  and  charging  that  Knowles  was  insolvent 
at  the  date  of  that  indenture,  prayed  that  the  indenture  might  be 
declared  to  be  fraudulent  and  void  as  against  the  plaintiff,  either  as 
equitable  mortgagee  of  the  premises  or  as  a  general  creditor  of  John 
Ejiowles  together  with  the  other  creditors. 

The  defendants  to  the  bill  were  John  Knowles,  his  wife,  and  only 
child,  the  trustees  of  the  indenture  of  the  15th  April,  1837,  and  the 
assignees  (both  creditors'  and  official)  under  the  bankruptcy  of 
John  Knowles  &  Go. 

(1)  Am.  56  &  57  Vict.  c.  31. 
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The  defendant  Knowles  by  his  answer  denied  that  the  several        ede 
sums  secured  by  the  cheques  and  by  the  deposit  of  silk  warrants     knowles. 
on  the  26th  April,  were  ever  intended  to  form  part  of  the  sum  of 
4,000i.  agreed  to  be  advanced  on  mortgage :  on  the  contrary,  he 
alleged  that  the  cheques  and  silk  warrants  were  intended  to  be  a 
full  and  complete  security,  independent  of  the  mortgage  trans- 
action ;  and  though  he  admitted  that  the  plaintiff  was  entitled  to  a 
mortgage  to  the  extent  of  2,0002.  (the  amount  of  the  two  first 
advances),  yet  he  insisted  that  the  plaintiff  was  not  entitled  to  a 
mortgage  for  more  than  that  sum.     He  "^^admitted  that  the  deed       [  *i76  ] 
of  settlement  of  the  15th  April,  1887,  was  purely  voluntary,  but 
insisted  that  he  was  solvent  at  the  time  of  its  execution. 

The  defendants,  the  trustees  of  the  voluntary  settlement,  insisted 
by  their  answer  that  Enowles  was  solvent  at  the  time  of  its  execution. 

The  defendants,  the  assignees,  by  their  answer  stated  that  they 
had  documents  in  their  possession  which,  in  their  judgment,  tended 
to  show  that  at  the  date  of  the  deed  of  the  15th  April,  1887,  Enowles 
was  in  insolvent  circumstances. 

The  cause  now  came  on  for  hearing. 

In  support  of  the  plaintiff's  case,  the  evidence  of  Samuel  Napper, 
the  plaintiff's  clerk,  and  Henry  Bod  well,  the  late  partner  of 
Enowles,  who  had  obtained  his  certificate,  were  read. 

The  former  witness  stated  that  he  was  present  at  all  the  trans- 
actions which  took  place  in  April,  1841,  between  the  plaintiff  and 
the  defendant  Enowles  and  Bodwell.  After  deposing  to  the 
circumstances  connected  with  the  original  proposal  for  a  mortgage, 
he,  in  reference  to  the  transactions  of  the  17th  and  28rd  April, 
stated  that  Enowles  and  Bodwell  were  both  present  on  those  occa- 
sions, and  that  the  plaintiff  delivered  up  to  them  the  silk  warrants 
on  the  distinct  understanding  that  they  should  be  considered  as 
money  to  that  amount,  advanced  in  respect  of  the  mortgage  loan 
in  case  the  cheques  given  against  them  should  not  be  paid.  With 
respect  to  the  transaction  of  the  26th  April,  he  stated  that  the 
plaintiff  at  first  declined  to  make  the  proposed  further  advance  of 
1,000/.,  on  the  ground  that  he  should  not  then  have  securities 
sufficient  to  cover  his  general  balance ;  that  he  however  ultimately 
agreed  to  the  proposal  upon  the  terms  of  the  advance  being  made 
on  account  of  the  mortgage,  and  some  additional  silk  warrants 
being  deposited  with  him  as  a  collateral  security  to  cover  the 
general  loan  account;  that  these  terms  were  ^accepted,  and  that  [*i77] 
Enowles  at  the  same  time  observed  that  the  plaintiff  had  the  deeds 
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Ede  in  his  possession  and  could  pay  himself,  or  used  words  to  that 
Knowles.  effect.  The  witness  farther  stated  that  silk  warrants  of  the 
estimated  value  of  5741.  were  deposited  with  the  plaintiff,  in 
pursuance  of  this  arrangement. 

The  witness,  Henry  Rodwell,  corroborated  the  evidence  of  Napper 
in  every  material  circumstance.  He  also  stated  that  Knowles  was, 
to  the  best  of  his  recollection,  present  when  all  the  transactions  in 
reference  to  the  loan  of  4,000!.  took  place ;  or  if  he  was  not  actually 
present  when  any  of  the  advances  were  applied  for  or  made,  or 
when  the  silk  warrants  were  returned  he  was  privy  to  every 
part  of  the  transactions,  and  fully  concurred  in  every  thing  that 
was  done. 

It  appeared  from  the  evidence  of  the  last  witness,  that  it  was 
understood  that  the  cheques  delivered  to  the  plaintiff  were  not  to  be 
presented,  or  used  in  the  event  of  the  mortgage  being  completed. 
It  also  appeared  that  the  cheques  which  were  delivered  on  the  17th 
April,  were  of  a  date  subsequent  to  that  day. 

In  the  course  of  the  cause,  Mr.  Wigram,  for  the  defendants, 
the  assignees,  objected  that  the  post-dated  cheques  could  not  be  used 
in  evidence  for  the  plaintiffs.  They  were  absolutely  void,  and  could 
not  be  used  in  evidence  for  any  purpose  :  Serle  v.  Norton  (i). 

The  Vicb-Chancbllor  said,  that  if,  as  had  been  contended,  the 
cheques  were  mere  waste  paper,  they  were  worse  than  dishonoured 
cheques,  and  made  the  case  stronger  for  the  plaintiff. 

The  objection  was  not  pressed. 

[  178  ]  Mr.  Purvis  and  Mr.  HecUhfield,  for  the  plaintiff,  contended  that 

a  mortgage,  to  the  full  extent  of  4,000{.,  was  sufficiently  proved. 
The  sums  of  928Z.  and  560Z.  were  comprehended  within  the  mort- 
gage security,  by  means  of  the  letters  signed  John  Knowles  &  Co. 
coupled  with  the  parol  evidence.  As  to  the  sum  of  1,0002.  advanced 
on  the  26th  April,  if  John  Knowles's  letter  of  that  date  directing 
the  mortgage  to  be  made,  had  not  the  effect  of  bringing  that  sum 
within  the  mortgage  security,  the  parol  evidence  would  be  sufficient 
for  that  purpose.  An  agreement  by  parol  to  make  a  subsequent 
advance  on  a  deposit  of  deeds,  is  sufficient  to  constitute  an  equitable 
mortgage  as  to  the  subsequent  advance :  Ex  parte  Kensington  (2) ; 
Ex  paHe  Lloyd  (3).    As  to  that  part  of  the  case  which  relates  to  the 

(1)  9  M.  &  W.  309.  (3)  26  E.  E.  211  (2  L.  J.  Ch.  162). 

(2)  13  E.  E.  32  (2  V.  &  B.  79). 
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voluntary  settlement,  the  plaintiff  asks,  that  in  case  he  fails  to  any         Ede 
extent  in  realizing  his  mortgage  security,  under  the  stat.  27  Eliz.     knowlbs. 
c.  4,  he  may  be  allowed  to  iM)ceive  the  balance,  or  a  share  of  the 
balance,  as  a  general  creditor,  under  the  stat.  18  Eliz.  c.  6. 

(The  Vicb-Chancbllor:  The  plaintiff  does  not  allege,  by  his  bill, 
that  he  was  a  creditor  at  the  time  of  the  settlement.  I  apprehend, 
that  a  deed  can  only  be  set  aside  as  fraudulent  against  creditors 
at  the  instance  of  a  person  who  was  a  creditor  at  the  time, 
though,  when  it  shall  have  been  set  aside,  subsequent  creditors 
may  be  let  in.) 

Mr.  Spence  and  Mr.  Berkeley,  for  the  defendant  Knowles,  con- 
tended that  the  parol  evidence  of  the  mortgage  was  excluded  by  the 
documentary.  With  respect  to  adding  by  means  of  parol  evidence 
subsequent  advances  to  an  original  mortgage,  they  cited  Ex  parte 
Hooper  (i). 

Mr.  Koe  for  the  defendants,  the  trustees. 

Mr.  Wigram  (with  whom  was  Mr.  Renshaw),  for  the  defendants        [  179  J 
the  assignees  [cited  Tovmsend  v.  Westacott  (2)] . 

The  Vicb-Chancbllor  : 

This  is  a  very  clear  case  as  far  as  the  plaintiff  is  concerned.  An 
agreement  has  been  distinctly  proved  that  there  should  be  an 
advance  of  4,000Z.  to  Mr.  Knowles,  or  to  the  house  of  which  Mr. 
Knowles  was  a  partner,  on  the  security  of  certain  reversionary 
property,  part  of  the  separate  estate  of  Knowles. 

On  the  16th  April  the  deeds  are  deposited ;  part  of  the  money 
being  then  paid.  Farther  sums  are  advanced  at  different  times 
between  that  day  and  the  26th  of  April  inclusive,  to  an  extent 
exceeding  4,000Z. ;  of  which  the  sum  of  1591.  only  appears  to  have 
been  repaid,  that  repayment  still  leaving  more  than  4,0002.  due. 

It  is  said  that  the  written  documents  which  came  into  existence 
from  time  to  time  in  the  course  of  executing  the  original  agreement, 
preclude  the  parol  evidence  from  being  *received.  That  is  not  my  [  ♦180  ] 
opinion.  I  am  of  opinion  that  by  the  parol  evidence,  or  the  written 
documents  coupled  with  that  parol  evidence,  (which  clearly  is  receiv- 
able), a  case  of  equitable  mortgage  upon  the  property  for  4,000Z. 
proved  to  have  been  paid  is  established. 

(1)  13  B.  B.  244  (19  Ves.  477).  (2)  60  B.  B.  193  (2  Beav.  340). 
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Ede 

t, 

Knowlbs. 


It  appearing  that  Bams  exceeding  4,000!.  were,  between  the  16th 
and  26th  April,  1841,  both  inclusive,  advanced  by  the  plaintiff  to 
John  Knowles  or  to  John  Knowles  &  Co.,  at  the  request  of  John 
Enowles,  upon  an  agreement  for  a  security  on  the  property  com- 
prised in  certain  deeds  mentioned  in  the  exhibit  A,  (the  letter  of  the 
16th  April),  deposited  with  the  plaintiff  on  the  16th  April,  declare 
that  the  plaintiff  became  equitable  mortgagee  for  4,000Z.,  and 
interest,  upon  the  property  comprised  in  those  deeds,  and  let  the 
Master  inquire  what  the  deeds  were  which  were  so  deposited  on  the 
16th  April,  and  what  was  the  property  therein  comprised.  Let  him 
take  an  account  of  what  is  due  for  principal  and  interest  at  5L  per 
cent.,  in  respect  of  the  4,0002.  And  it  being  alleged  by  all  parties 
that  the  property  comprised  in  the  indenture  of  settlement  of  the 
15th  April,  1887,  is  the  same  property  as  that  comprised  in  the 
deeds  deposited  on  the  16th  April,  1841,  declare  such  deposit 
effectual  against  the  settlement.  Let  the  decree  be  without 
prejudice  to  any  question  between  the  co-defendants.  Take  an 
account  of  all  the  dealings  and  transactions  between  the  plaintiff 
and  the  house  of  John  Knowles  &  Co.,  up  to  the  time  of  the  bank- 
ruptcy, and  of  all  the  securities  held  by  the  plaintiff,  and  the  mode 
in  which  the  same  were  dealt  with,  and  what  he  has  received  in 
respect  thereof,  and  what  if  any  thing  is  now  due  to  the  plain- 
tiff from  John  Knowles  &  Co.,  distinguishing  the  amount  secured 
by  the  deposit. 


184S. 

Ibb.  11. 14, 

15. 

Knight 
Bruce,  V.-C. 

[181] 


BRIDGE  V.  BROWN. 

(2  Y.  &  C.  C.  C.  181—193.) 

Maintenance  for  infanta  allowed  out  of  capital.  Execators*  daim  of 
145/.  for  funeral  expenses  (including  35/.  for  mourning  for  widow  and  two 
daughters,  and  20/.  for  tombstone)  reduced  to  100/.  where  the  estate  was 
worth  about  11,500/. 

Charges  by  trustees  for  money  laid  out  in  luxuries,  under  colour  of 
maintenance,  and  for  money  unnecessarily  expended  in  pulling  down  and 
rebuilding  a  house,  disallowed. 

Stephen  Brown,  by  his  will  dated  the  15th  September,  1824,  after 
appointing  Stephen  Brown  and  Henry  Unwin  to  be  his  executors  and 
trustees,  and  bequeathing  the  sum  of  800Z.  to  his  wife  Ann  Brown, 
gave  and  devised  unto  the  said  Stephen  Brown  and  Henry  Unwin 
the  freehold  part  of  his  farms  and  lands,  called  respectively 
Borough  Fields,  Burr  Hall,  and  Cheer  Lays,  (or  the  Burr  Hall 
estate),  situate  in  the  parish  of  Sible  Hedingham,  in  the  county  of 


VOL.  liXj         1843.     Cfl.     2  t.  &  C-  C.  C.  181— 182.  Ug 

Essex,  or  in  the  adjoining  parishes,  to  hold  to  them  the  said      Bbidgx 
Stephen  Brown  and  Henry  Unwin,  and  the  survivor  of  them,  and      brown. 
the  executors  and  administrators  of  the  survivor,  in  trust  to  carry 
on  the  business  of  the  freehold  parts  of  the  same  farms^  and  from 
time  to  time  to  apply  the  proceeds  and  profits  thereof  for  and 
towards  the  support  of  his    (the  said  testator's)  wife,  and  the 
maintenance  and  clothing  and  education  of  his  the  testator's  two 
daughters  until  the  younger  of  them   should  attain  the  age  of 
twenty-five  years,  if  she  should  so  long  live,  or  in  case  of  her  death 
before  that  time,  until  his  other  daughter  should  attain  that  age« 
And  he  gave  and  devised  all  such  part  or  parts  of  the  before-men- 
tioned farms  as  were  copyhold  unto  and  to  the  use  of  his  the 
testator's  daughter  Eliza,  her  heirs  and  assigns  for  ever,  nevertheless 
upon  trust  to  permit  and  suffer  the  said  Stephen  Brown  and  Henry 
Brown,  or  the  survivor  of  them,  to  occupy  and  enjoy  the  said 
copyhold  parts  thereof,  and  receive  the  rents  and  profits  thereof, 
in  the  same  way  and  for  the  same  purposes  as  he  had  thereinbefore 
directed  with  respect  to  the  freehold  parts  of  the  before-mentioned 
farms  until  the  youngest  of  his  daughters  should  have  attained  the 
age  of  twenty-five  years;  and  when  she  should  have  so  attained 
that  age,  then  the  said  copyhold  parts  of  the  said  farms  should  be 
and  remain  unto  and  to  the  use  of  his  said  ^daughter  Eliza,  her       [  *182  J 
heirs  and  assigns  for  ever.     And  in  case  such  proceeds  and  profits 
arising  from  the  said  farms  should  not  be  sufficient  for  the  purposes 
before  mentioned,  then  the  said  testator  directed  his  said  executors 
or  the  survivor  of  them,  his  executors  and  administrators,  from 
time  to  time  to  take  so  much  of  the  interest  or  dividends  arising 
from  his  monies  invested  in  Government  or  other  securities  as  they 
in  their  discretion  should   think  requisite,  and  apply  the   same 
towards  such  maintenance,  clothing  and  education  as  aforesaid. 
But  in  case  his  (the  testator's)  said  wife  should  not  choose  to  live 
with  his  children  or  should  marry  again,  or  in  case  she  should  form 
any  illicit  connexion  with  any  person  or  persons  whomsoever,  then 
he  directed  that  she  should  no  longer  remain  in  any  of  his  heredita- 
ments and  premises,  but  should  be  entirely  excluded  and  dispossessed 
from  residing  or  living  upon  the  same;  and  he  gave  and  bequeathed 
to  her,  in  lieu  of  such  living  and  maintenance  as  aforesaid,  one 
clear  annuity  or  yearly  sum  of  70f.,  to  be  paid  into  her  hands  for 
her  sole  and  proper  use,  free  from  the  debts  and  control  of  any 
future  husband,  out  of  the  interest  or  dividends  arising  from  the 
money  invested  as  aforesaid,  by  two  equal  payments  in  every  year 
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Bbidob  daring  the  term  of  her  natural  life;  and  in  sach  case  the  said 
Brown.  testator  directed  his  said  trustees  to  apply  the  said  profits  arising 
from  the  carrying  on  the  said  business  for  and  towards  the  mainten- 
ance, education  and  clothing  of  his  said  children  until  the  younger 
of  them  or  (in  case  of  her  death)  until  the  survivor  should  attain 
the  age  of  twenty-five  years ;  and  upon  the  happening  of  either  of 
these  events  the  testator  gave  and  devised  all  the  before-mentioned 
freehold  and  copyhold  farms,  lands  and  hereditaments  with  the 
appurtenances  unto  and  to  the  use  of  his  said  daughter  Eliza,  her 
heirs  and  assigns  for  ever,  &c.  And  the  testator  also  gave  and 
devised  unto  his  said  trustees  all  that  freehold  part  of  his  farm  and 
lands  called  Page's,  to  hold  to  them,  his  said  trustees  in  trust,  either 
[  *183  ]  to  carry  *on  the  business  thereof  or  to  let  the  same  to  some  other 
person  as  they  should  think  proper,  and  from  time  to  time  to  invest 
the  rents,  profits,  and  proceeds  thereof  on  some  good  security  until 
his  younger  daughter  Sarah  should  attain  the  age  of  twenty-five 
years  if  she  should  so  long  live ;  and  he  gave  and  devised  all  such 
part  and  parts  of  the  before-mentioned  farm  called  Page's  as  was 
copyhold,  and  also  all  those  two  copyhold  fields  called  Vastly  and 
Small  Gains,  and  the  rents  and  profits  which  should  have  arisen 
from  carrying  on  the  said  business  or  letting  the  said  premises  unto 
and  to  the  use  of  his  said  daughter  Sarah,  her  heirs  and  assigns  for 
ever,  nevertheless  upon  trust  that  she  should  permit  his  said 
trustees  Stephen  Brown  and  Henry  Unwin  or  the  survivor  of  them 
to  carry  on  the  business  of  the  said  copyhold  part  of  the  said  farm 
called  Page's  together  with  the  said  fields,  or  to  let  the  same  for  her 
benefit  until  she  should  arrive  at  the  age  of  twenty-five  years  in  the 
same  manner  as  he  had  thereinbefore  directed  the  freeholds  of  the 
said  farm  to  be  occupied  or  letten,  &c.  And  the  testator  also  gave 
and  bequeathed  the  sum  of  8,1702.  New  42.  per  cent.  Stock,  and  the 
sum  of  2,167Z.  Is.  Id,  or  his  share  or  proportion  thereof  in  the  9L  per 
cent.  Consols  and  Beduced  Stock  then  standing  in  the  Accountant- 
General's  name  in  the  Court  of  Chancery,  together  with  all  divi- 
dends thereon  and  all  other  his  monies  and  securities  for  money, 
(except  the  sum  of  8002.  thereinbefore  bequeathed  to  his  said  wife), 
unto  his  executors  in  trust  after  payment  of  his  debts,  funeral 
and  testamentary  expenses,  to  continue  upon  Government  or  real 
securities  such  monies  as  should  be  invested  thereon,  and  to  invest 
the  residue,  if  any,  on  like  securities  or  on  some  good  real  securities; 
and  as  soon  as  his  daughter  Sarah,  or  in  case  of  her  death  his  said 
daughter  Eliza,  should  attain  the  age  of  twenty-five  years,  the  said 


▼OL.  Lx.]         1848.    CH.    2  Y.  &  C.  C.  C.  188—185.  115 

testator  bequeathed  all  his  monies  and  all  interest  which  should      Bbidoe 
have  accumulated,  and  all  his  personal  estate  of  every  description,       brown. 
unto  and  to  be  ^equally  divided  between  his  said  daughters  Eliza       [  *184  ] 
and  Sarah  or  unto  the  survivor,  in  case  either  should  die  without 
leaving  issue,  &c. 

The  testator  died  in  December,  1825,  leaving  his  widow  and  his 
two  daughters,  Eliza  and  Sarah,  surviving  him.  Eliza  married 
Francis  Whitelock,  and  attained  her  age  of  twenty-five  in  July, 
1835.  Sarah  married  Joseph  Bridge,  and  attained  her  age  of 
twenty-five  in  February,  1838.  In  May,  1827,  the  widow  married 
William  Lake.  He  died,  and  in  December,  1885,  the  widow 
married  Eichard  Hanchett. 

The  bill  was  filed  by  Mr.  and  Mrs.  Bridge  and  their  infant  child 
against  Brown  and  Unwin,  the  executors  of  the  testator,  and  against 
Whitelock  and  his  wife.  It  charged  various  acts  of  improvidence 
and  mismanagement  on  the  part  of  the  executors,  and  prayed  the 
usual  accounts  of  the  testator's  property  and  debts,  and  that  the 
executors  might  be  charged  with  the  losses  occasioned  by  them  to 
the  testator's  estate. 

The  cause  came  on  for  hearing  before  his  Lordship  the  Masteb 
OF  THE  Bolls,  when  a  decree  was  made  directing  the  usual  accounts 
to  be  taken  of  the  testator's  personal  estate,  and  of  his  debts, 
funeral  expenses,  and  legacies,  and  also  of  the  rents  and  profits  of 
the  real  estates  received  by  the  defendants.  And  it  was  ordered 
that  an  account  should  be  taken  of  all  monies  expended  in  the 
maintenance  of  Ann  Hanchett,  formerly  the  testator's  widow,  and  in 
the  maintenance  and  education  of  the  plainti£f  Sarah  Bridge,  and 
the  defendant  Eliza  Whitelock,  the  testator's  daughters,  and  under 
what  circumstances  such  monies  had  been  so  expended.  And  it  was 
referred  to  the  Master  to  inquire  and  state  whether  any  and  what 
sums  were  proper  to  be  expended  in  repairing  or  rebuilding  the  farm- 
house or  buildings  in  the  farm  called  Page's.  And  it  was  ordered  that 
an  account  should  be  taken  of  the  produce  and  profits  of  the  farming 
business  carried  on  by  the  ^defendants,  the  executors,  on  the  farms  [  *185  ] 
mentioned  in  the  bill.  And  the  Master  was  to  be  at  liberty  to  state 
special  circumstances,  &c.  The  Master  having  made  his  report  in 
pursuance  of  this  decree,  the  defendants,  the  executors,  took 
various  exceptions  to  that  report ;  which  exceptions  now  came  on 
for  argument. 

Mr.  Lee  and  Mr.  Heath/ield,  for  the  exceptions. 

8—2 
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Bbidob  Mr.  Riissell  and  Mr.  Wigram,  for  the  report. 

r. 
Bboibtn 

The  Master  having  by  his  report  stated  generally  that  he  had 

allowed  the  execators  lOOZ.  for  funeral  expenses,  an  exception  was 

taken  to  his  report  on  the  ground  that  he  ought  to  have  allowed  for 

those  expenses  145Z.,  the  charge  brought  in  by  the  defendants. 

It  appeared  that  a  sum  of  20Z.  for  a  tombstone  was  included  in  the 

defendants'  charge.     On  the  other  hand,  there  was  a  charge  of  85i. 

for  mourning  for  the  testator's  widow  and  daughters. 

It  appeared  from  the  report  and  from  other  sources,  that  the 
value  of  the  Burr  Hall  estate  was  about  6,0002.,  that  of  Page's 
about  1,500L,  and  that  of  the  testator's  personalty,  after  payment 
of  his  debts,  about  4,000/.  All  the  testator's  debts  and  legacies 
were  paid. 

In  support  of  the  exception  Stagg  v.  Punter  (i)  was  cited,  with  a 
view  to  show  that  considering  the  extent  of  the  testator's  estate, 
as  apparent  on  the  face  of  the  will,  the  sum  of  1452.  was  not  an 
unreasonable  expenditure  for  the  funeral. 


[  186  ]  The  Vicb-Chancbllor,   after  expressing  a  doubt  whether  the 

mourning  of  the  widow  and  daughters  might  not  be  allowed  either 
(as  suggested  by  the  exceptions)  as  maintenance,  or  on  the  ground 
taken  in  Paice  v.  Archbishop  of  Canterbury  (2),  said  that  upon  the 
whole  his  impression  was  that  he  could  not  allow  the  claim  of  the 
defendants.  His  Honour  however  postponed  his  final  decision  on 
the  point. 

With  reference  to  the  inquiries  which  had  been  directed  concern- 
ing the  maintenance  of  the  widow  and  daughters,  the  Master 
found  specially  as  follows :  That  the  testator  for  some  time  previous 
and  down  to  the  time  of  his  death  resided  with  his  family  at  the 
farm-house  called  Burr  Hall;  that  after  his  decease  his  widow 
continued  to  reside  there  with  her  daughters  until  Midsummer, 
1826 ;  that  at  Midsummer,  1826,  the  widow,  or  the  defendants 
Brown  and  Unwin  at  her  request,  hired  a  house  in  Sible  Hedingham 
called  High  House  at  the  annual  rent  of  25Z. ;  that  the  furniture 
in  such  house,  or  the  greater  part  of  it,  was  purchased  by  the 
defendants  Brown  and  Unwin  out  of  the  testator's  estate ;  that  the 

(1)  3  Atk.  119.  under  a  will  in  which  the  testator 

(2)  14  Ves.  364,  where  executors  declared  "anything  not  specified  I 
were  allowed  a  sum  of  932.  for  commit  to  the  discretion  of  my 
mourning  rings,  distributed  by  them  executors.*' — O.  A.  S. 
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widow  removed  to  High  Hoase  *at  Midsummer,  1826,  and  that  she       Bridob 

continued  to  reside  there  with  her  daughters  Eliza  and   Sarah       bbown. 

Brown  until  the  22nd  of  May,  1827,  when  she  married  William       [  'is?  ] 

Lake  of  Halstead,  where  she  then  went  to  reside ;  that  Eliza  and 

Sarah  Brown  continued  to  reside  at  High  House  after  the  marriage 

of  their  mother  until  Michaelmas,  1827,  when  that  house  was  given 

up,  and  the  furniture,  or  the  greater  part  of  it,  was  sold ;  that 

while  High  House  was  occupied  by  the  widow  and  her  daughters, 

Burr  Hall  was  inhabited  by  the  bailiff,  but  that  no  taxes  were  paid 

for  it ;  and  that  the  several  sums  of  money  paid  and  expended  by 

the  defendants  Brown  and  Unwin  in  and  about  the  removal  of  the 

widow  and  her  daughters  to  and  their  occupation  of  High  House 

amounted  in  the  whole  to  the  sum  of  79/.  13«.  Sd.  exclusive  of  the 

sums  paid  by  them  for  rates  and  taxes  for  such  house. 

The  reason  given  in  the  defendant's  state  of  facts  for  the 
removal  to  High  House  was,  that  Burr  Hall  was  lonely,  and  liable 
to  depredations.  This  assertion,  however,  was  denied  on  the 
other  side. 

With  respect  to  the  education  of  the  daughter,  the  Master  found 
that  the  testator  had  a  governess  residing  in  his  family  at  a  salary 
of  twenty-five  guineas  per  annum,  and  that  he  also  employed  music 
and  drawing  masters  to  attend  and  instruct  them ;  that  after  the 
death  of  the  testator,  the  defendants,  the  executors,  continued  to 
provide  governesses  and  masters  in  the  same  manner  as  the  testator 
had  done ;  that  from  Michaelmas,  1827,  to  February,  1830,  the 
daughters  were  placed  under  the  tuition  of  a  Mr.  Gray,  a  dissenting 
minister,  at  the  rate,  first  of  100/.  and  then  of  120/.  per  annum  : 
and  that  in  February,  1830,  they  went  to  reside  at  Burr  Hall,  and 
continued  to  do  so  till  their  respective  marriages. 

The  Master  further  found  that  the  defendants  the  executors 
purchased  out  of  the  testator's  estate  and  maintained  *a  four-  [  *188  ] 
wheeled  poney-carriage  and  a  poney  for  the  use  of  the  widow  and 
her  daughters  during  their  residence  at  High  House,  and  a  gig 
and  ponies  for  the  use  of  the  daughters  after  High  House  was 
given  up. 

The  Master  then,  after  stating  that  the  defendants  the  executors 
had  from  time  to  time  advanced  out  of  the  testator's  estate  various 
sums  of  money  for  the  support  and  maintenance  of  the  widow  and 
children  until  their  respective  marriages,  certified  that  upon  con- 
sideration of  the  several  matters  aforesaid  &c.  he  was  of  opinion 
that  the  several  sums  so  paid  and  expended  by  the  defendants  in 
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Bridge       the  purchase  of  furniture  and  on  removing  to  and  incident  to  the 

Brown.  occupation  of  High  House,  and  also  the  several  sums  expended  by 
them  in  the  purchase  of  the  said  carriages  and  ponies,  had  been 
improperly  paid  and  expended  by  them,  and  ought  not  to  be 
allowed  to  them,  and  he  had  therefore  proceeded  to  take  an  account 
of  all  the  monies  which  had  been  paid  and  expended  by  the  defen- 
dants the  executors  in  the  maintenance  of  the  widow  and  in  the 
maintenance  and  education  of  the  daughters,  exclusive  of  the 
several  sums  of  money  so  improperly  paid  and  expended.  And  he 
found  that  the  defendants  the  executors  had  paid  and  expended  in 
such  maintenance  and  education,  under  the  circumstances  before 
stated,  the  several  sums  of  money  mentioned  in  the  fourth  schedule 
to  his  report,  amounting  in  the  whole  to  the  sum  of  1,2652.,  but 
inasmuch  as  the  amount  so  expended  considerably  exceeded  the 
income  arising  from  the  testator's  estate  applicable  to  the  mainten- 
ance and  education  of  the  widow  and  daughters,  he  submitted  to 
the  judgment  of  the  Court  whether  the  defendants  were  to  be 
allowed,  in  respect  of  the  payments  so  made  by  them,  any  and 
what  sum  beyond  the  income  of  the  testator's  estate  applicable  to 
such  maintenance  and  education. 

[  •iss  ]  Exceptions  were  taken  to  this  part  of  the  report  on  the  *ground 

that  the  Master  ought  to  have  allowed  the  expenditure  incurred  in 
the  living  and  occupation  of  High  House,  and  the  purchase  of  the 
poney  and  chaise.     Those  exceptions,  however,  were  overruled. 

[The  question  of  allowing  maintenance  out  of  capital  is  dealt 
with  in  the  judgment,  post,  p.  121.] 

In  answer  to  the  inquiries  which  had  been  directed  respecting 
the  farm  called  Page's,  the  Master  reported  that  such  farm  con- 
tained about  75  acres  of  the  annual  value  of  from  60Z.  to  75{.,  or 
thereabouts ;  that  there  were  on  the  farm  a  farm-house  and  build- 
ings which  had  been  repaired  by  the  testator  about  two  years  before 
his  death ;  and  that  at  the  death  of  the  testator,  the  said  farm- 
house and  buildings  were  generally  in  good  tenantable  repair, 
and  that  very  few  repairs  were  actually  required  or  proper  to  be  done 
thereto. 

The  Master  further  found  that  in  the  month  of  April,  1826, 
shortly  after  the  death  of  the  testator,  the  defendants  the  executors 
agreed  to  let  the  farm  called  Page's  to  Mr.  James  Norris  at  the 

[  •190  ]  yearly  rent  of  751. ;  and  that  *thereupon  an  agreement  in  writing, 
dated  the  11th  April,  1826,  ^aB  entered  into  between  the  defendants 
and  Norris,  whereby  Norris  ag^®®^  ^^  ^^^^  ^^®  tQ,rm  called  Page's 
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and  all  the  messuage  or  tenement,  lands,  hereditaments,  and  Bridge 
premises  at  the  yearly  rent  of  751.  for  the  term  of  eleven  years  to  bbow. 
commence  from  Michaelmas,  1826,  upon  certain  conditions  therein 
mentioned ;  and  that,  amongst  other  things,  Norris  thereby  agreed 
to  leave  the  same  in  good  tenantable  repair  upon  being  found  with 
rough  materials  for  the  same ;  that  J.  Norris  entered  on  the  pre- 
mises as  occupier  thereof  at  Michaelmas,  1826,  pursuant  to  the 
agreement ;  that  the  defendants  the  executors,  but  at  what  time  the 
Master  had  not  been  able  satisfactorily  to  ascertain,  determined  to 
add  two  new  rooms  to  the  farm-house  and  to  make  some  alterations 
in  the  bam  attached  thereto,  and  that  estimates  were  thereupon 
made  of  the  costs  of  such  additions  and  alterations ;  that  the 
defendants  proceeded  to  carry  the  proposed  plan  into  execution, 
and  caused  one  end  of  the  house  to  be  pulled  down  for  the  purpose 
of  making  the  proposed  addition,  when,  as  it  was  alleged,  it  was 
found  impracticable  to  complete  the  proposed  addition,  and  it 
became  necessary  to  pull  down  the  house;  that  the  defendants 
thereupon  caused  the  farm-house  to  be  pulled  down,  and  a  new 
farm-house  to  be  built,  and  expended,  as  it  was  alleged,  upon  such 
buildings,  and  in  various  alterations  and  work  in  and  to  the  said 
bam,  various  sums  amounting  in  the  whole  to  the  sum  of 
782/.  8s.  2d.  And  the  Master  found,  by  the  evidence  laid  before 
him  on  behalf  of  the  plaintiffs,  that  the  new  farm-house  was 
altogether  of  a  different  size  and  character  from  the  former  house, 
and  was  a  much  larger  house  than  was  adapted  to  or  suitable  for 
the  farm,  and  was  beyond  the  means  of  any  tenant  who  would  be 
likely  to  take  the  farm,  regard  being  had  to  the  quantity  and 
quality  of  the  land ;  and  that  any  such  tenant  would  find  it 
inconvenient  to  furnish  or  pay  *the  rates  and  taxes  of  such  a  [  •isi  ] 
house.  And  he  also  found  that  the  new  house  was  in  a  bye 
part  of  the  country  and  was  approached  by  narrow  lanes,  and 
was  unsoited  for  a  residence  of  any  person  not  connected  with  the 
said  farm,  and  that  there  was  little  probability  of  the  same  being 
let  for  a  residence ;  and  further,  that  the  annual  value  of  the  farm 
had  not  been  increased  by  the  erection  of  such  new  house,  and  that 
it  was,  in  fact,  an  incumbrance  to  the  property. 

The  Master  then,  after  referring  to  the  respective  statements  of 
facts  laid  before  him  on  the  part  of  the  plaintiffs  and  the  defendants 
the  executors,  certified  that  he  had  not  thought  fit  to  allow  the  claim 
of  the  defendants,  so  far  as  the  same  related  to  the  several  sums 
expended  by  them  in  altering  and  rebuilding  the  farm-house.     But 
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Bbidgb  he  was  of  opinion  that  the  several  sums  expended  by  them  in 
fiBowK.  repairing  and  altering  the  bam  and  farm  buildings,  and  in  repair- 
ing the  farm-house  previously  to  its  being  taken  down,  were 
properly  expended :  and  having  taken  an  account  thereof,  he  found 
that  the  several  sums  so  expended  amounted  together  to  the  sum 
of  216Z.  188. 

On  the  argument  of  the  exception  to  this  part  of  the  report,  the 
respective  parties  read  various  conflicting  affidavits  of  builders  and 
surveyors  as  to  the  necessity  of  the  course  taken  by  the  executors. 

The  Yige-Ghancellob  : 

The  substantial  question  is  whether  the  sum  of  665Z.  and  a 
fraction  for  rebuilding  the  house,  or  any  part  of  it,  is  to  be  allowed. 
^  In  the  present  case,  even  if  there  were  any  reasonable  chance  of 

finding  a  fund  which,  under  any  circumstances,  might  be  made 
available  for  the  payment  of  it,  this  is  not  an  expenditure  that  it  is 
possible  to  allow. 

The  house  that  originally  stood  on  this  property  appears  to  have 
[  •192  ]  been  a  small  old  cottage,  which  probably  *wa8  in  bad  repair,  but 
which  might  at  a  reasonable  expense  have  been  made  fit  for  the 
reception  and  comfortable  dwelling  of  a  farm  labourer.  The 
evidence,  as  to  the  probability  of  letting  it,  merely  amounts  to 
this — that  it  could  not  have  been  let  to  a  farmer  with  a  view  to  his 
living  in  it.  There  is  no  evidence  of  any  endeavour  to  let  it  to  a 
farmer,  or  any  person,  who  might  have  had  a  homestead  of  his  own 
and  kept  a  farming  baili£F.  The  evidence  is,  (or  at  least  there  is  no 
evidence  to  the  contrary),  that  this  might  have  been  done  well,  and 
with  facility.  Considering  what  the  whole  property  is  worth  to  be 
let,  it  does  not  appear  to  me  that  the  estate  has  gained  any  thing 
by  what  has  been  done.     The  exception  must  be  overruled. 

His  Honour  added  that  an  allowance  must  be  made  to  the 
executors  for  the  value  of  the  timber  &c.  of  the  old  house,  if  it 
should  appear  that  such  an  allowance  had  not  already  been  made 
to  them ;  but  with  this  exception  all  that  could  be  allowed  to  the 
executors  was  216Z.  IBs.,  the  sum  mentioned  by  the  Master. 

Feb.  lb.       The  Vicb-Chancbllor  : 

I  have  considered  the  question  as  to  the  funeral,  with  a  wish  if 
possible  to  allow  the  executors  something  more  than  the  Master  has 
done,  but  I  cannot  see  my  way  clearly  to  differ  from  him.  After 
attending  as  far  ^s  re^on  would  ajlow  jjo  th^  wishes  of  the  family, 
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and  to  all  the  demands  of  decency  and  propriety,  not  forgetting      Bbidoe 
the  matter  of  the  tombstone,  I  cannot   arrive  at  the  conciasion      bbown. 
that  the  Master  is  wrong;  I  must  see  that  he  is  wrong  before  I 
differ  from  him. 

The  next  question  is  as  to  the  maintenance ;  and  upon  that  I  am 
clearly  of  opinion  that  the  whole  of  the  sum  of  *1,265Z.  must  be  [  *193  ] 
allowed,  and  payment  of  it  obtained  in  some  manner  out  of  the 
testator's  estate.  Let  it  be  declared  that  the  first  fund  for  pay- 
ment is  the  income  of  the  Burr  Hall  farm.  The  next  fund  is  the 
income  of  the  personal  estate.  Supposing  those  two  funds  not  to 
be  sufficient  for  payment  of  this  sum,  I  consider  myself  authorized 
by  the  language  of  the  will  and  the  authorities  to  resort  to  the 
income  of  Page's  farm  for  the  purpose  of  supplying  it.  But  as 
resorting  to  the  income  of  Page's  farm  would  be  to  take  away  a 
fund  to  which  in  the  events  that  have  happened  one  sister  has 
become  entitled  exclusively  of  the  other,  the  right  course  to  avoid 
circuity,  and  which  1  think  may  also  be  done  consistently  with 
principle  and  authority,  the  circumstances  appearing  to  the  Court 
to  require  it,  will  be,  to  take  what  the  income  of  the  Burr  Hall 
farm  and  the  income  of  the  personalty  will  not  provide  from 
the  capital  of  the  personalty,  in  which  both  sisters  are  equally 
interested. 


FOSTEE  V.   SMITH.  i843. 

(2  Y.  &  C.  C.  0.  193—199.)  ^!^^- 

[RBVBRSBD.on  appeal  as  reported  in  1  Ph.  629,  to  be  contained  in  BBuorv^-c 
a  later  volume  of  the  Revised  Reports.]  [  193  ] 


MELLAND    v.  GRAY.  i843. 

(2  Y.  &  0.  0.  C.  199—208.)  Feb^. 

Bond  and  mortgage  giyen  by  an  only  son  to  his  father  held  under  the       Knioht 
drcomstances  of  the  case  to  be  a  xamning  security  for  advances  actually  ^*^^^»  ^--C- 
made,  and  not  a  security  for  the  precise  amount  expressed  in  the  instru-         [  ^^^  J 
ments.    And  there  being  no  evidence  against  the  son  as  to  the  amount  of 
the  actual  advances,  he  was  charged  in  that  respect  to  the  extent  of  his 
admissions  only. 

William  Melland,  by  his  bond  dated  the  15th  November,  1802, 
in  which  he  was  described  as  William  Melland,  of  Sabine  Hay  in 
the  parish  of  Youlgreave,  in  the  county  of  Derby,  gentleman, 
became  bound  to  his  father  Stephen  Melland  in  the  penal  sum  of 
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Melland  l,690i. ;  the  condition  of  the  security  being  the  payment  by  the 
Gbat.  obligor,  his  heirs,  &c.  to  the  obligee,  his  executors,  administrators, 
and  assigns  of  the  sum  of  845^.,  with  interest  at  52.  per  cent.,  on 
the  15th  day  of  May  then  next  ensuing. 

By  a  bond  dated  the  30th  December,  1808,  not  referring  in  any 
manner  to  the  previous  bond,  William  Melland,  therein  described  as 
of  Winchelsea,  in  the  county  of  Sussex,  an  ensign  in  the  14th  regiment 
of  foot,  became  bound  in  the  same  manner  to  his  father  in  the  sum 
of  2,400Z.,  with  a  condition  for  making  void  the  security  on  the 
payment  of  the  full  sum  of  1,200Z.,  with  interest  at  51.  per  cent,  on 
the  80th  of  June ;  which  would  be  in  the  year  1804. 

By  an  indenture  of  mortgage  bearing  even  date  with  the  last- 
[  ♦200  ]  mentioned  bond,  and  made  between  William  ""Melland,  described  as 
of  Winchelsea,  in  the  county  of  Sussex,  an  ensign  in  the  14th  regi- 
ment of  foot,  only  son  and  heir  apparent,  and  one  of  the  four  sur- 
viving children  of  Stephen  Melland,  by  Ann  his  wife,  deceased,  of 
the  one  part,  and  the  said  Stephen  Melland  of  the  other  part, 
reciting  that  the  said  William  Melland,  by  his  bond  bearing  even 
date  with  the  indenture,  but  executed  before  the  date  thereof,  was 
and  stood  bound  to  the  said  Stephen  Melland,  his  executors, 
administrators,  and  assigns  in  the  penal  sum  of  2,400{.,  con- 
ditioned to  be  void  on  payment  by  the  said  William  Melland  of 
1,200{.,  with  interest  at  5Z.  per  cent.,  at  the  time  and  in  manner  in 
the  said  condition  mentioned ;  and  further  reciting  the  marriage 
settlement  of  the  said  Stephen  Melland  with  his  late  wife  Ann, 
bearing  date  the  27th  of  February,  1771,  whereby  certain  real 
estates,  hereditaments,  nnd  premises  were  conveyed  to  trustees 
in  trust  after  the  marriage,  for  the  use  of  the  said  Stephen  Melland 
and  his  wife  during  their  joint  lives  and  the  life  of  the  survivor, 
with  remainder  to  all  and  every  the  children  of  the  marriage  equally 
as  tenants  in  common  and  their  assigns :  it  was  witnessed,  that  in 
consideration  of  the  sum  of  1,200Z.  in  hand  well  and  truly  paid  by 
the  said  Stephen  Melland,  at  or  before  the  delivery  of  the  said  bond 
and  of  those  presents,  to  the  said  William  Melland,  which  he  the 
said  William  Melland  did  thereby  acknowledge  and  release,  and  for 
the  better  securing  the  repayment  of  the  said  sum  of  1,2002.  and 
interest  according  to  the  condition  of  the  said  bond  and  the  proviso 
thereinafter  contained,  he  the  said  William  Melland  granted, 
released,  and  confirmed  to  the  said  Stephen  Melland  all  that 
undivided  fourth  part  of  the  capital  messuage  or  mansion-house 
of  Brampton,  and  of  the  several  lands,  hereditaments,  and  premises 
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in  the  said  indenture  of  release  mentioned  and  described,  to  hold  to     Melland 
him  the  said  Stephen  Melland,  his  heirs  and  assigns,  to  his  and        gbat. 
their  use  for  ever,  subject  nevertheless  to  a  proviso  or  *condition       [  •201  ] 
for  redemption  of  the  said  premises  upon  payment  by  the  said 
William  Melland,  his  heirs,  executors,  administrators,  and  assigns 
of  the  said  sum  of   1,200Z.  on  the  80th  day  of  June  then  next 
ensuing,  with  interest  thereon  at  51,  per  cent.,  to  the  said  Stephen 
Melland,  his  executors,  administrators,  and  assigns. 

No  explanation  or  statement  was  given  in  any  of  these  instru- 
ments as  to  the  time  or  manner  in  which  William  Melland  became 
indebted  as  therein  stated.  The  mortgage  deed  contained  none  of 
the  usual  mortgage  covenants,  except  the  covenant  for  further 
assurance.  No  receipt  for  the  consideration  money  was  indorsed 
upon  it. 

At  the  death  of  Stephen  Melland,  which  took  place  in  1820,  the 
two  bonds  and  mortgage  deed  were  found  uncancelled  among  his 
papers.  It  did  not  appear  from  any  memorandum  or  note  upon 
any  of  the  instruments,  that  any  interest  had  been  paid  upon 
either  of  the  securities  ;  nor  in  fact  was  any  memorandum  of  any 
description  found  relating  to  them. 

By  his  will  dated  the  21st  of  March,  1820,  Stephen  Melland 
devised  all  his  real  estate  to  William  Melland  for  life,  with 
remainder  to  his,  the  testator's,  grandson  in  fee.  And  he  gave  and 
bequeathed  all  his  ready  money  in  the  funds,  securities  for  money, 
consisting  of  mortgages,  bonds,  (he  having  other  mortgages  and 
bonds  besides  those  which  have  been  mentioned),  notes,  book  and 
other  debts,  and  all  other  his  personal  estate,  unto  John  Gray  and 
Samuel  Bridden,  their  executors,  administrators,  and  assigns,  upon 
trust  that  they  or  the  survivor  of  them  should  call  in  and  convert 
into  ready  money  all  such  parts  of  his  personal  estate  as  did  not 
consist  of  money,  and  place  the  same  out  upon  freehold  and  other 
good  securities,  at  interest,  as  therein  mentioned,  for  the  benefit  of 
the  testator's  four  children  (including  William)  and  their  issue,  in 
equal  shares.     And  he  appointed  Gray  and  Bridden  his  executors. 

The  testator  died  soon  after  the  date  of  his  will.  Both  the  [  202  ] 
executors  proved  the  will  and  realized  the  personal  estate,  except 
the  sums  mentioned  in  the  bond.  In  order  to  discharge  those 
sums  with  interest,  the  executors  claimed  the  right  to  retain  William 
Melland*s  share  of  the  income  of  the  testator's  personalty,  to  which 
he  was  entitled  under  the  will. 

In  1882  William  Melland  filed  his  bill  against  Gray  the  surviving 
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Mellakd     executor,  and  against  the  other  children  of  the  testator  and  their 

Qbat.       issue,  praying,  amongst  other  things,  that  the  bonds  and  mortgage 

might  be  delivered  up  to  be  cancelled,  and  that  Gray  might  account 

for  what  was  due  in  respect  to  the  plaintiff's  share  of  the  testator's 

personal  estate. 

The  case,  as  represented  by  the  plaintiff,  was  in  substance  this  : 
That  in  the  year  1802  he  was  desirous  of  entering  into  the  army, 
and  accordingly  his  father  advanced  him  a  sum  of  845Z.  to  aid 
him  in  the  purchase  of  a  cornetcy  in  a  cavalry  regiment ;  that  he 
afterwards  sold  out,  and  purchased  an  ensigncy  in  the  14th 
regiment  of  foot,  and  it  being  supposed  that  that  regiment  was  going 
abroad  it  was  agreed  that  in  the  event  of  the  plaintiff's  death 
in  his  father's  lifetime  his  father  should  have  some  control  over  the 
plaintiff's  interest  under  the  settlement  for  the  money  so  advanced; 
that  accordingly  the  plaintiff  executed  to  his  father  the  bond  of  the 
15th  November,  1802,  for  securing  the  payment  of  the  said  sum  of 
8462.  and  interest ;  that  towards  the  end  of  the  following  year  the 
plaintiff  had  an  opportunity  of  purchasing  a  lieutenancy  in  another 
regiment,  and  that  to  enable  him  to  make  the  purchase  his  father 
advanced  him  a  further  sum  of  2002.  as  an  outfit  and  for  the 
difference  between  the  value  of  the  ensigncy  and  lieutenancy ;  that 
the  purchase  was  made,  and  in  order  that  the  plaintiff's  father,  in 
the  event  of  the  plaintiff's  death  in  his  lifetime,  might  have  a 
control  over  his  interest  in  the  settled  estates,  the  plaintiff  executed 
[  *203  ]  the  bond  and  ^mortgage  of  the  SOth  December,  1808 ;  that  as  the 
two  sums  of  846Z.  and  2002.  so  advanced  to  the  plaintiff,  amounted 
together  to  the  sum  of  1,0452.,  and  as  it  was  anticipated  that  the 
plaintiff  might  have  occasion  for  further  assistance,  his  father 
proposed  that  the  security  should  be  given  to  the  amount  of  1,2002., 
and  that  accordingly  such  last-mentioned  bond  and  mortgage  were 
made  to  secure  that  amount ;  that  the  last-mentioned  bond  and 
mortgage  were,  however,  given  for  one  and  the  same  sum  only, 
namely,  the  sum  of  1,2002.  and  interest,  and  that  such  1,2002. 
included  the  sum  of  8452.,  the  amount  of  the  first-mentioned  bond, 
and  the  2002.  so  advanced  as  aforesaid ;  that  no  advance  beyond 
the  said  two  sums  of  8452.  and  2002.,  making  together  the  sum  of 
1,0452.,  were  ever  subsequently  or  at  any  time  made  to  or  for  the 
use  of  the  plaintiff  by  his  father  for  or  on  account  of  the  said 
securities  or  any  of  them ;  that  no  claim  or  demand  was  ever  made 
upon  or  against  the  plaintiff  by  his  father  during  his  lifetime 
in  respect  of  the  before-mentioned  securities  or  any  of  them  ;  that 
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the  plaintiff  never  paid  any  sum  in  respect  of  principal  or  interest     Mslland 

on  Buch  securities  ;  that  his  father  for  many  years  previous  to  his        qbay. 

death  made  him  an  annual  allowance,  and  also  frequently  stated 

that  he  did  not  consider  the  plaintiff  liable  on  the  securities ;  and 

that  it  was  not  his  the  father*s  intention  that  the  plaintiff  should 

be  charged  with  or  be  indebted  under  the  said  securities  or  any  of 

them,  in  the  event  of  his  surviving  his  father. 

The  defendants,  by  their  answer,  disputed  the  truth  of  the 
plaintiff's  case.  They  did  not  however,  nor  did  the  plaintiff,  read 
any  evidence  at  the  hearing  of  the  cause.  By  the  decree  made  at 
the  hearing  of  the  cause  in  June,  1887,  it  was  referred  to  the 
Master  to  inquire  under  what  circumstances  the  bonds  and  mort- 
gage in  the  pleadings  mentioned  were  given,  and  to  state  all  other 
circumstances  specially  relating  thereto,  and  what,  if  anything, 
under  such  circumstances  was  then  due. 

In  pursuance  of  this  decree  the  Master  proceeded  to  prepare  *his  [  *204  ] 
report,  and  in  doing  so,  thought  fit  to  receive  the  plaintiff's 
afBdavit  as  evidence  in  support  of  his  case ;  the  Master  considering 
such  affidavit  receivable  in  evidence,  as  being  supported  by  the 
view  of  the  securities  themselves,  and  the  depositions  of  the 
plaintiff's  witnesses. 

Two  witnesses  were  examined  before  the  Master  for  the  plaintiff. 
They  were  not  cross-examined  by  the  defendants.  One  of  them, 
Mrs.  Bowman,  stated  that  she  had  long  been  on  terms  of  friendship 
with  th6  plaintiff's  father,  and  had  known  the  plaintiff  since  he  was 
a  boy ;  that  she  had  frequently  conversed  with  the  plaintiff's  father 
on  his  family  matters,  and  particularly  respecting  his  son ;  that  in 
such  conversations  the  father  frequently  spoke  to  her  about  an 
advance  of  money  to  his  son  William  Melland,  for  which  he  said  he 
had  taken  a  bond  or  bonds  and  mortgage;  that  the  deponent 
understood  that  these  were  given  him  by  his  son  for  advances 
of  money ;  that  she  could  not  set  forth  the  particulars  of  such 
conversations  verbally,  but  that,  as  near  as  she  could  remember 
them,  they  were  to  the  effect  that  William  Melland  was  extravagant, 
and  that  he  the  father  had  taken  a  bond  or  bonds  and  mortgage  as 
securities,  which  would  enable  him  to  come  in  as  a  creditor  in  case 
of  necessity;  that  from  such  conversations  the  deponent  under- 
stood that  the  father  did  not  mean  either  the  principal  or  the 
interest  to  come  against  his  said  son,  but  under  circumstances 
of  embarrassment ;  and  that  he  wished  to  leave  his  Brampton 
estate  clear  to  his  said  son,  and  made  offers  to  other  parts  of  his 
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Melland     family  who  had  charges  upon  it  to  make  arrangements  for  that 
Okay.       purpose,  but  was  prevented  so  doing  from  the  unwillingness  of 
some  of  them. 

The  other  witness  for  the  plainti£F,  Mrs.  Brown,  deposed  to 
certain  declarations  of  Samuel  Bridden,  the  deceased  executor 
of  the  testator,  to  the  effect  that  the  securities  were  not  intended 
to  be  enforced  against  the  plaintiff  if  he  survived  his  father. 
[The  Master,  by  his  amended  report,  after  stating  the  death  of  the 
[  205  ]  plaintiff,]  found  the  said  sum  of  1,0452.  to  be  due  and  owing  from 
the  estate  of  the  late  plaintiff  William  Melland  to  the  estate  of  the 
testator  Stephen  Melland  upon  the  said  bonds  and  indenture  of 
mortgage  as  subsisting  securities,  but  that  they  were  not  intended 
to  be  enforced  against  the  plaintiff  during  his  father's  life  ;  and  he 
therefore  computed  interest  upon  the  sum  of  1,0452.  from  the  80th 
day  of  March,  1820,  the  day  of  the  decease  of  the  testator  ;  and  he 
found  that  such  interest,  calculated  at  the  rate  of  51.  per  cent,  per 
annum  to  the  8th  day  of  December,  1842,  the  day  of  the  date  of 
that  his  report,  amounting  to  1,1812.  4«.,  and  being  added  to  the 
said  principal  money,  they  made  together  for  principal  money  and 
interest  the  sum  of  2,2262.  4s. 
[  206  ]  To  this  report  several  exceptions  were  taken  by  the  defendant 

Gray,  the  main  ground  of  exception  being  that  the  Master  ought  to 
have  found  that  the  whole  of  the  several  principal  sums  expressed  as 
the  respective  considerations  on  the  face  of  the  several  instruments, 
with  interest  thereon  respectively  from  the  date  of  each  instrument, 
were  due  and  owing  from  the  estate  of  the  late  plaintiff  to  the 
estate  of  the  testator. 

Mr.  Wigram  and  Mr.  Htbbback,  for  the  exceptions.     *     *     * 

Mr.  Kenyon  Parker  and  Mr.  Faber,  for  the  report. 

Mr.  James  Parker  and  Mr.  Benedict  Chapman,  for  defendants 
not  opposing  the  report,  observed  that  there  was  no  recital  in  the 
mortgage  deed  of  the  1,2002.  having  been  advanced ;  the  recital 
amounted  only  to  the  recital  of  a  bond. 

Mr.  Jeremy,  for  the  other  defendants,  opposed  the  report. 

[  207  ]  In  the  course  of  the  argument  the  Yicb-Ghangellob  referred  to 

Flower  v.  Marten  (i),  and  remarked  upon  the  peculiar  frame  of  the 
mortgage  deed.     At  the  close  of  the  argument,  he  asked  the  counsel 
(1)  45  E.  E.  114  (2  My.  &  Or.  459). 
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for  the  defendant  Gray,  whether  they  would  take  an  issue  ;  which     Melland 
they  declined.  Gbat. 

Thb  Yicb-Chancellob  : 

I  stopped  the  counsel  for  the  exceptant  in  their  argument  upon 
the  admissibility  of  the  plaintiff's  affidavit  as  evidence  for  himself, 
being  satisfied  that  it  could  not  be  so  received,  but  that  the  case 
must  be  considered  independently  of  that  affidavit. 

The  conclusion  to  which  I  have  come  is,  that  this  would  possibly 
be  a  fit  case  for  an  issue,  if  it  were  asked.  I  say  this,  remembering 
a  precedent  before  the  Court  of  Exchequer  ;  where,  upon  the  death 
of  an  elderly  lady  possessed  of  a  security,  a  question  arose  whether 
the  security  should  be  enforced  against  a  near  relative  of  the  lady, 
I  think  her  grandson.  The  Court  of  Exchequer  directed  an  issue, 
which  in  substance  was,  whether  it  was  her  intention  that  the 
security  should  be  enforced  ;  and  it  also  directed  that  the  relative 
who  claimed  that  the  security  should  not  be  enforced  should  be 
examined  before  the  jury  himself:  and  he  was  examined.  Sup- 
posing, however,  an  issue  not  to  be  asked,  there  appears  to  me, 
under  all  the  circumstances,  sufficient  evidence  to  support  the 
plaintiff's  case. 

Looking  at  the  position  in  which  the  father  stood  towards  his 
only  son,  a  young  man  just  entering  the  army  and  requiring  a 
provision — looking  at  the  character  of  the  securities,  and  the  many 
observations  which  occur  with  reference  to  the  frame  of  the  mortgage 
deed,  perhaps  answered  in  some  degree  by  Mr.  Wigram,  but  still 
important  when  coupled  with  this,  that  the  father  lived  more  than 
fifteen  years  after  the  latter  security,  and  there  is  no  evidence  *of  [  *208  ] 
any  demand  made  upon  either  security  or  of  any  interest  having 
been  paid  or  demanded,  thd  son  having  been  wholly  during  that 
time  maintained  by  the  father — the  probability,  and  I  think  I  may 
say  the  fair  inference,  is,  that  the  bond  for  1,2002.  was  rather  meant 
as  a  running  security,  than  as  an  absolute  bond  for  that  amount ; 
and  if  it  were  taken  as  a  running  security,  the  excepting  party, 
having  no  evidence  of  the  advances  made,  could  only  prove  the 
advances  by  means  of  the  plaintiff's  affidavit,  which  if  used  against 
him  would  also  be  evidence  in  his  favour.  Considering  these 
circumstances,  and  the  necessity  that  existed  for  making  some 
allowance  to  the  son,  and  looking  also  at  the  evidence  of  the  ladies, 
particularly  that  of  Mrs.  Bowman,  the  case  is  brought  round  to  the 
Master's  conclusion,  that  the  sums  of  8452.  and  2002.  only,  with 
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Gray. 


interest  from  the  testator's  death,  are  now  due  on  these  secarities. 
Therefore  taking  these  views,  bat  not  being  disposed  to  make 
sach  an  order  as  woald  seem  to  recognise  the  use  of  the  affidavit  as 
evidence  for  the  plaintiff,  the  order  which  I  make  is  this  : 

Without  allowing  or  overruling  either  of  the  exceptions,  declare 
upon  them  that,  under  all  the  circumstances  of  the  case  as  appear- 
ing upon  the  evidence,  the  principal  sums  of  8451.  and  200Z.,  and 
interest  thereon  from  the  testator's  death,  are  the  whole  amount 
due  upon  the  mortgage.  Return  the  deposit.  Let  the  costs  of  all 
parties  upon  the  exceptions  be  costs  in  the  cause. 


184S. 
Feb.  18,  25. 

KNIOHT 
Bbucb,  V.-C. 

[231] 


HEAD  V.  RANDALL  (1). 

(2  Y.  &  C.  0.  C.  231—236 ;  S.  C.  7  Jur.  298.) 

A  testator  gave  IdO/.  to  A.  and  B.  at  their  respective  ages  of  twenty-one, 
or  days  of  marriage,  which  should  first  happen,  but  in  case  either  of  them 
should  die  without  issue  before  his  or  her  legacy  should  become  payable, 
then  his  or  her  legacy  was  to  be  paid  to  the  survivor  and  his  or  her 
issue.  The  testator  then  gave  the  residue  of  his  estate  unto  his  grand- 
daughters C.  and  D.,  equally  to  be  divided  between  them,  and  if  but  one 
of  them  should  attain  twenty-one,  then  the  residue  was  to  go  to  the 
survivor ;  and  he  declared  that  the  provision  thereby  made  for  G.  and  D. 
should  not  be  subject  to  the  control  of  their  husbands,  but  should  be  vested 
in  his  executors,  in  trust,  for  the  benefit  of  C.  and  D.,  and  their  issue 
respectively,  until  they  should  attain  twenty-one,  being  unmarried,  or  if 
married,  until  a  proper  and  adequate  settlement  should  be  made  upon  them 
and  their  issue ;  but  in  case  they  should  both  die  before  they  attained 
twenty-one,  and  without  having  issue,  then  he  gave  the  residue  over. 
C.  and  D.  both  lived  to  attain  twenty-one :  Held,  that,  although  the  word 
issue  in  the  bequest  to  A.  and  B.  could  clearly  only  mean  children,  yet  it 
did  not  follow  of  necessity,  that  in  the  subsequent  bequest  to  C.  and  D.  it 
must  have  the  same  limited  cunstiniction  put  upon  it ;  but  that  it  included 
all  the  issue  of  C.  and  D.  living  at  their  respective  deaths  generally,  and 
that  such  issue  took  per  capita  as  tenants  in  common. 

BooER  EoBERTS  by  his  will,  dated  the  24th  July,  1789,  gave  the 
sum  of  1502.  each  unto  his  two  grandchildren  Charles  Burrows  and 
Ann  Burrows,  at  their  respective  ages  of  twenty-one  years  or  days  of 
marriage,  which  should  first  happen,  with  interest  for  the  same  at 
the  rate  of  4Z.  per  cent,  per  annum  from  the  death  of  his  wife  until 
the  day  of  payment  thereof,  respectively  ;  but  in  case  either  of  his 
said  two  grandchildren  should  depart  this  life  without  issue  before 
his  or  her  legacy  should  become  due  and  payable  according  to  that 
his  will,  then  his  will  and  mind  was  that  the  legacy  and  interest  of 
him  or  her  so  dying  should  go  and  be  paid  to  the  survivor  of  his 
(1)  Li  re  Birks  [1900]  1  Ch.  417,  69  L.  J.  Ch.  124,  81  L.  T.  741,  C.  A. 
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said  two  grandchildren  and  his  or  her  issue  lawfully  to  be  begotten.        Head 
And  all  the  rest  and  residue  of   his  estate  and  effects,   and  the     Randall. 
dividends,  interest,  and  produce  thereof  he  gave  and  bequeathed 
unto  his  two  grand-daughters  Elizabeth  Davis  and  Ann  Davis  when 
and  as  they  should  respectively  attain  their  ages  of  twenty-one 
years,   equally  to   be  divided  between   them  ;  and  if  but  one  of 
his  said    two  grand-daughters  Elizabeth   and  Ann  Davis  should 
attain  the  age  of  twenty-one  years,  then  the  whole  residue  of  his 
estate  ^and  effects  should  go  and  be  paid  to  the  survivor  of  his 
said  two  grand-daughters  ;    and  in  the  meantime  and  until  his 
said   two   grand-daughters    should    attain  their    respective    ages 
of  twenty-one  years  he  directed  his  two  executors  thereinafter 
named,  and   the   survivor  of  them,  his  executors  and  adminis- 
trators, by  and  out  of  the  interest  and  dividends  of  the  residue  of 
his  said  personal  ^estate,  to  pay  and  apply  the  sum  of  201.  a  year       [  *232  ] 
for  and  towards  each  of  their  maintenance  and  education,  but  no 
further  or  greater  yearly  sum  until  they  should  respectively  attain 
the  age  of  twenty-one  years.     And  his  will  and  mind  further  was, 
that  the  provision  thereby  made  by  him  for  his  said  two  grand- 
daughters Elizabeth  and  Ann  Davis  should  not  be  subject  to  the 
control,  debts,  or  engagements  of  any  husband  with  whom  they  might 
respectively  intermarry,  but  should  remain  and  continue  vested  in 
his  said  two  executors,  and  the  survivor  of  them,  his  executors  and 
administrators,  in  trust  for  the  benefit  of  his  said  two  grand- 
daughters and  their  issue  respectively  until  his  said  two  grand- 
daughters should  respectively  attain  the  age  of  twenty-one  years, 
being  unmarried,  or  if  married,  until  a  proper  and  adequate  settle- 
ment should  be  made  upon  them  and  their  issue,  but  so  that  his  said 
two  grand-daughters  in  the  meantime  should  receive  the  interest  or 
dividends  of  their  respective  shares  of  the  residue  of  his  estate  and 
effects  notwithstanding  their  coverture,  and  without  the  intervention 
or  control  of  their  respective  husbands,  and  to  be  in  nowise  subject  to 
their  debts  or  engagements;  but  in  case  both  his  said  grand-daughters 
Elizabeth  Davis  and  Ann  Davis  should  depart  this  life  before  they 
should  attain  their  respective  ages  of  twenty-one  years  and  without 
having  issue,  then  he  gave  the  whole  residue  of  his  estate  and 
effects  unto  (a  blank  occurred  in  this  part  of  his  will) ;  and  he 
thereby  appointed  his  wife,  and  his  neighbours  of  the  artificial 
stone  manufactory,  and  Thomas  Bandall,  executrix  and  executors 
of  his  will. 
The  testator  at  his  death  left  his  two  grand-daughters  Elizabeth 
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Hkad       and  Ann  Davis  surviving,  who  both  lived  to  attain  twenty-one. 
Bakdall.     The  former  married  William  Head,  her  first  husband,  before  she 
attained  twenty-one.     After  his  death  she  married  James  Bandall. 
No  settlement  was  made  on  either  marriage. 
[  '233  ]  In  the  year  1809,  a  suit  was  instituted  in  this  Court  by  *Mr.  and 

Mrs.  Bandall  against  the  testator's  surviving  executor  and  Joseph 
William  Southall  and  Ann  his  wife  (formerly  Ann  Davis) ;  and  by 
an  order  made  in  that  suit  on  further  directions  by  Sir  John  Leach, 
dated  the  18th  day  of  December,  1819,  the  Court  declared  that 
Elizabeth  Bandall  was  entitled  for  her  life,  for  her  separate  use, 
to  the  interest  of  the  sum  of  1,800Z.  Beduced  Annuities  therein 
mentioned,  and  directed  such  residue  of  stock  to  be  carried  over  to 
her  separate  account :  and  it  was  ordered  that  the  interest  thereof, 
when  so  carried  over,  should  be  from  time  to  time  paid  to  her 
during  her  life,  for  her  separate  use,  and  the  Court  declared,  that 
upon  her  death  the  issue  of  the  said  Elizabeth  Bandall  would 
become  entitled  to  the  residue  of  the  said  1,8002.  Beduced  Annuities. 

Elizabeth  Bandall  died  on  the  28th  December,  1841,  leaving 
issue  by  her  first  marriage  two  children  and  four  grandchildren, 
and  by  her  second  marriage  six  children  and  eleven  grandchildren. 

The  bill  in  the  present  suit  was  filed  by  the  children  of  Mrs. 
Bandall  against  her  grandchildren,  the  question  raised  in  the  suit 
being,  whether  the  plaintiffs  alone  as  the  children  of  Mrs.  Bandall, 
or  the  plaintiffs  and  the  defendants  as  constituting  the  issue  of 
Mrs.  Bandall  living  at  the  time  of  her  decease,  were  entitled  to  the 
residue  of  the  1,8002.  Beduced  Annuities. 

Mr.  Spence  and  Mr.  Wood,  for  the  plaintiffs : 

[  284  ]  *    *    The  construction  which  must  unavoidably  be  given  to  the 

word  "  issue,"  as  used  in  the  first  clause,  must  necessarily  be  the 
construction  given  to  the  same  word  in  the  last  clause.  *  *  If 
a  settlement  were  now  to  be  made  it  would  be  made  to  the  parent 
for  life,  with  remainder  to  the  issue  living  at  her  death :  Stonor  v. 
Curwen  (i),  Sibley  v.  Perry  (2). 

Mr.  Miller  and  Mr.  Adams,  for  the  defendants,  were  not  called 
upon  to  address  the  Court,  the  Yice-Chancbllor  expressing  his 
opinion  to  be,  that  the  word  *'  issue  "  meant  all  the  issue  living  at 
the  death  of  Mrs.  Bandall  generally,  and  that  they  took  per  capita 
as  tenants  in  common,  but  stating  that  before  finally  disposing  of 
the  case  he  would  reconsider  it. 

(1)  36  R  E.  156  (6  Sim.  264).  (2)  6  B.  B.  183  (7  Ves.  622). 
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The  Yice-Ghangellor  :  Head 

The  question  in  this  case  relates  only  to  the  share  of  Elizabeth     Randall. 
Davis  afterwards  Elizabeth  *Eandall,  now  deceased,  in  the  residue      ^^b^. 
of  the  testator's  estate.     That  she  was  not  absolutely  entitled  to       [  *2H5  ] 
that  share,  but  was  tenant  for  life  of  it,  was  decided  by  the  decree 
of  Sir  John  Leach  in  1819,  and  all  the  parties  now  before  me 
agree  in  that  construction  of  the  will.     That  as  she  had  children 
and  grandchildren  living  at  her  death,  some  class  or  description  of 
her  issue  became  then  entitled  to  the  fund  is  also  agreed  by  all 
parties,  and  appears  likewise  declared  by  Sir  John  Leach's  decree. 
But  I  do  not  consider  Sir  John  Leach  as  having  intended  to  decide 
the  single  question  before  me,  which  is,  what  class  or  description 
of  her  issue  did  so  become  entitled.     The  only  word  in  the  will 
under  which  any  children  or  other  issue  of  Elizabeth  Eandall  can 
claim  is  the  word  "  issue.*'    Before  1  can  restrain  that  word  from 
its  legal  and  proper  import  I  must  be  satisfied  that  the  contents  of 
the  will  demonstrate  the  testator  to  have  intended  to  use  it  in  a 
restricted  sense.    The  language  of  Lord  Eldon,  applied  to  property 
in  Church  v.  Mundy  (i),  may  probably  be  well  applied  to  persons  in 
a  case  such  as  the  present.    I  accede  entirely  to  the  doctrine  to  be 
found  in  Sibley  v.  Perry  and  numerous  other  cases  of  that  kind, 
but  I  do  not  concur  in  the  argument  which  seeks  to  apply  that 
doctrine  to  the  will  in  this  cause.    It  is  true  that  Charles  and  Ann 
Burrows  or  Elizabeth  and  Ann  Davis,  if  dying  minors,  could  not 
so  die  leaving  any  issue  but  children,  still  the  word  issue  stands  in 
the  will  used  with  perfect  correctness  according  to  the  testator's 
intention  as  to  Charles  and  Ann  Burrows,  and  also  when  it  is  used 
for  the  last  time  in  the  will.    And  it  cannot,  I  think,  be  inferred, 
because  he  accurately  and  properly  calls  the  children  of  minors, 
whose  issue  could  only  be  children,  ''issue,"  that  he  must,  there- 
fore, when  using  the  same  word  with  reference  to  diflferent  circum- 
stances, be  supposed  to  mean  children  only.    A  testator,  who  in 
one  part  *of  his  will  makes  a  provision  for  the  next  of  kin  of  an       [  *286  ] 
illegitimate  person,  is  not  therefore,  when  in  another  part  of  his 
will  he  provides  for  the  next  of  kin  of  a  legitimate  person,  to  be 
held  to  mean  only  issue  of  the  latter.     Suppose  a  gift  to  the  issue 
of  A.  B.  by  his  first  wife,  deceased,  whose  only  issue  then  living 
are  grandchildren,  is  it  to  be  said  that  if  the  word  **  issue  "  be 

(1)  15  Yes.  896,  at  p.  406.  **  The  ject  that  falls  within  their  usual  sense 
beet  rale  of  conBtmction  is  that  which  unless  there  is  something  like  declara- 
takes  the  words  to  comprehend  a  sub-     tion  plain  to  the  contrary.*' — 0^  A.  &• 
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Head 

V, 

Bandall. 


elsewhere  ased  in  the  same  instrament  with  reference  to  A.  B.  and 
his  second  wife,  or  with  reference  to  other  persons,  that  it  mast  be 
taken  therefore  to  be  so  used  exclusively  of  children  ?  Nor  do  I 
find  any  argument  in  favour  of  the  plainti£Fs'  construction  in  what 
the  testator  has  said  respecting  a  settlement,  or  on  the  whole  any 
sufl&cient  warrant  for  giving  the  word  "issue,"  as  used  with 
reference  to  Elizabeth  Randall,  a  construction  different  from  its 
ordinary  and  proper  meaning.  Circumstanced,  therefore,  as  this 
case  at  present  is,  1  must  declare  that  all  the  issue  of  Elizabeth 
Bandall,  living  at  her  death,  became,  upon  that  event,  absolutely 
entitled  to  the  fund  of  which  she  was  decided  to  be  tenant  for  life, 
and  I  think  not  as  joint  tenants,  but  as  tenants  in  common  per 
capita  equally.  _ 


1843. 

Mareh  18,  20, 

21,  26. 

ApHl  7. 

Knight 
Bbuce,  V.-C. 

[249] 


PICKERING  V.  The  BISHOP  op  ELY(1). 

(2  Y.  &  C.  0.  C.  249—268 ;  S.  0.  12  L.  J.  Ch.  271 ;  7  Jur.  479.) 

By  a  grant  or  patent,  dated  in  1801,  the  then  Bishop  of  Ely  having,  as 
the  grant  stated,  **  confidence  in  the  probity,  fidelity,  care,  and  industry  of 
P.,"  granted  to  P.,  who  was  a  solicitor,  "  the  office  of  receiver  of  all  issues, 
profits,  sum  and  sums  of  money,  arising  and  issuing  *'  from  the  possessions 
of  the  see,  to  hold  to  P.  by  himself  or  his  sufficient  deputy  or  deputies,  to  be 
approved  of  by  the  Bishop  and  his  successors,  for  his  life.  The  office  of 
receiver  was  an  ancient  office,  and  had  been  exercised  before  the  restraining 
statute  of  1  Eliz.  c.  19.  P.  held  the  office  imder  three  successive  Bishops, 
during  the  whole  of  which  time  he  not  only  received  the  rents,  but 
negotiated  the  renewals  of  leases,  and  prepared  the  leases  of  the  see,  and 
likewise  attended  all  searches  for  records  in  the  Bishop's  Muniment  Boom,  of 
which  he  kept  a  key ;  for  the  performance  of  which  acts  he  received  fees 
and  emoluments.  It  appeared  also  that  his  predecessor  in  office,  who  had 
held  the  office  since  1785,  had  done  the  same.  Upon  the  accession  of  A.  to 
the  Bishopric  in  1836,  he  refused  to  admit  P.*8  claim  of  right  to  perform 
these  last-mentioned  acts ;  upon  which  P.  filed  his  bill  against  the  Bishop, 
praying  a  declaration  of  the  rights  in  question  in  his  favour,  that  he  might 
be  quieted  in  the  possession  of  the  office,  and  that  the  Bishop  might  be 
restrained  by  injimction  from  obstructing  the  plaintiff  in  the  exercise 
of  such  rights,  and  from  doing  acts  in  contravention  of  them  :  Held,  first^ 
that  the  plaintiff's  claims  were  not  of  such  a  nature  as  to  induce  this  Court 
to  interfere  to  protect  them,  without  being  well  satisfied  (which  the  Court 
was  not)  that  his  legal  remedy  was  insufficient  to  do  him  complete  justice ; 
and,  secondly,  that  the  relief  sought  being  analogous  to  the  specie  per- 
formance of  an  agreement,  the  bill  must  fail,  on  the  ground  of  want  of 
mutuality ;  the  nature  of  the  duties  and  services  asserted  by  the  plaintiff 
being  such  as  to  preclude  the  possibility  of  a  decree  in  this  Court  against 
him,  compelling  their  specific  performance. 

Fbom  the  year  1786  to  the  year  1801,  George  Andree,  a  Bolicitor, 
was  receiver-general  of  the  revenues  of  the  see  of  Ely.     Upon  his 

(1)  Eyan  v.  MiUual  Tontine,  <fec.,  Asaociation  [1893]  1  Ch.  116,  62  L.  J.  Ch. 
262,  67  L.  T.  820,  C.  A. 
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death  in  February,  1801,  the  plaintiff,  Edward  Rowland  Pickering,     Pickering 
who  had  been  a  clerk  of  Andree,  and  who  was  executor  of  his  will,    thb  Bishop 
succeeded  him,  not  only  in  his  business  of  solicitor,  but  also  as      ^^  ^^^• 
receiver.    The  receivership  was  granted  to  him  by  a  patent  or  grant, 
dated  the  26th  February,  1801,  under  the  episcopal  seal  of  the 
Bishop  of  Ely  (who  at  that  time  was  the  Bight  Bev.  Dr.  James 
Torke),  and  was  in  the  following  terms : 

"To  all  the  faithful  in  Christ,  to  whom  these  presents  shall 
come,  James,  by  divine  permission,  Lord  Bishop  of  Ely,  sendeth 
everlasting  health  in  the  Lord :  Enow  ye,  that  we  the  said  Bishop 
having  confidence  in  the  probity,  fidelity,  care  and  industry  of 
Edward  Bowland  Pickering,  of  Staple  Inn,  London,  gentleman, 
have  given  and  granted,  and  by  these  presents,  for  ourselves  and 
our  successors,  do  give  and  grant  unto  the  said  Edward  Bowland 
Pickering,  the  office  of  receiver  of  all  issues,  profits,  sum  and  sums 
of  money  arising  and  issuing  from  all  our  manors,  lordships, 
^castles,  lands,  tenements,  hereditaments  and  possessions  whatso-  [  *260  ] 
ever,  within  the  kingdom  of  Great  Britain,  to  the  Bishopric  of  Ely 
belonging  or  appertaining,  and  him  the  said  Edward  Bowland 
Pickering,  receiver  for  us  and  our  successors  aforesaid,  of  all  and 
singular  issues,  profits,  revenues,  sum  and  sums  of  money  growing, 
arising  and  happening  from  time  to  time  from  all  our  manors, 
lordships,  castles,  lands,  tenements,  rents,  hereditaments  and  pos- 
sessions whatsoever,  with  their  appurtenances,  to  whose  hands 
soever  they  or  any  of  them  shall  happen  to  come,  we  have  made, 
ordained  and  constituted  by  these  presents,  to  hold,  exercise  and 
enjoy  the  said  office  to  the  said  Edward  Bowland  Pickering,  by 
himself  or  by  his  sufficient  deputy  or  deputies,  to  be  approved  of 
by  us  and  our  successors,  for  the  term  of  the  natural  life  of  the  said 
Edward  Bowland  Pickering ;  and  moreover,  know  ye,  that  we  the 
said  Bishop,  for  the  exercise  and  execution  of  the  office  aforesaid, 
have  given  and  granted,  and  by  these  presents,  for  ourselves  and 
our  successors,  do  give  and  grant  unto  the  said  Edward  Bowland 
Pickering,  one  annuity  or  yearly  fee  of  lOZ.,  of  lawful  money  of 
Great  Britain,  issuing  out  of  and  from  all  and  singular  our  lord- 
ships, manors,  lands  and  tenements,  with  their  appurtenances,  in 
the  county  of  Cambridge,  to  have,  hold  and  receive  the  said  annuity 
or  yearly  fee  to  the  said  Edward  Bowland  Pickering,  and  his 
assigns,  for  the  term  of  his  natural  life,  as  well  by  the  hands  of  us 
and  our  successors,  as  by  his  own  proper  hands,  or  of  our  bailiffs, 
fanners,  tenants,  or  other  occupiers  of  our  said  lordships,  manors. 
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PicKBRiKo    and  other  the  premises,  or  any  part  thereof,  for  the  time  being, 

The  Bishop   payable  yearly  and  every  year  at  the  feasts  of  Saint  Michael,  the 

OF  Ely.      Archangel,  and  the  Annunciation  of  the  Blessed  Virgin  Mary,  by 

even  and  equal  portions,  together  with  convenient  diet  for  himself 

and  two  of  his  servants,  and  sufficient  forage  for  his  horses  for  the 

time  of  his  exercising  the  office  aforesaid,  at  the  costs  and  charges 

[  *26i  ]      of  us  and  our  successors,  *to  be  annually  provided,  or  a  reasonable 

compensation  for  the  same/' 

The  instrument  then  gave  power  of  distress  to  the  plaintiff  over 
the  manors  of  the  see  of  Ely,  situate  within  the  Isle  of  Ely,  and 
the  county  of  Cambridge,  to  secure  punctual  payment  of  the 
annuity. 

This  grant  was  subsequently  confirmed  by  the  Dean  and  Chapter 
of  Ely,  and  enrolled  together  with  the  deed  of  confirmation  in  the 
Exchequer. 

Under  this  patent  the  plaintiff  acted  as  receiver  during  the 
episcopacy  of  Bishop  Yorke,  and  his  successors.  Bishop  Dampier 
and  Bishop  Sparke ;  and  while  he  so  acted  not  only  received  the 
rents,  but  transacted  the  business  of  the  see  relating  to  the  nego- 
tiation for  the  renewal  of  leases,  the  preparing  of  leases,  and  other 
business  of  a  like  nature,  more  particularly  mentioned  in  the  bill ; 
and  he  received  emoluments  in  respect  of  such  business.  Upon 
the  death  of  Bishop  Sparke,  which  took  place  in  April,  1886,  the 
defendant,  Dr.  Allen,  was  appointed  Bishop  of  Ely.  Soon  after 
his  confirmation  in  the  Bishopric,  he  expressed  his  determination 
that  the  business  relating  to  the  renewal  of  the  leases  of  the  see, 
and  preparing  such  leases,  should  in  future  be  transacted  by  his 
secretary;  partly  that  the  emolument  of  the  secretary  might  be 
thereby  increased,  and  partly  that  the  business  might  be  in  the 
hands  of  a  person  who  was  in  his  confidence.  This  arrangement 
the  plaintiff  alleged  that  the  defendant  had  no  right  to  make; 
insisting  that  he  was  entitled  by  virtue  of  his  office  to  the  emolu- 
ments which  the  Bishop  claimed  for  his  secretary :  and  accordingly 
in  November,  1836,  after  a  long  correspondence  between  the  parties, 
the  present  bill  was  filed. 

The  bill  alleged,  that  the  said  office  of  receiver  is  an  ancient 
office,  and  has  been  anciently  and  usually  granted  for  life ;  and  the 
annuity  and  fee,  and  the  profits  and  privileges  by  the  said  grant 
expressed  to  be  granted  to  the  plaintiff  are  respectively  the  annuity 
r  •252  ]  and  fee,  profits  and  *privileges  anciently  granted  with  and  annexed 
to  the  said  office.     That  the  said  office  of  receiver  is  also  a  neces- 
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sary  and  a  useful  office,  and  there  are  and  have  anciently  been  Pickering 
divers  duties  and  services  to  be  performed  and  discharged  by  the  xhb  Bishop 
person  who,  for  the  time  being,  has  held  the  same.  (*)  That  one  of  ^^  ®^^* 
the  duties  and  services  incident  to  the  said  office,  and  which  has 
been  performed  by  the  person  for  the  time  being  holding  the  said 
office,  has  been  the  receiving  of  the  annual  and  other  rents  reserved 
upon  leases  granted  by  the  Bishop  of  Ely  of  lands  and  heredita- 
ments to  said  see  belonging,  and  also  the  receiving  of  quit-rents, 
rent-charges,  tenths,  pensions^  redeemed  land-tax,  and  of  the  fines 
paid  upon  or  for  the  grant  or  renewal  of  any  lease  made  by  the 
Bishops  of  Ely  of  any  of  the  lands  and  hereditaments  aforesaid, 
and  the  receiving  of  all  other  issues  and  profits  arising  from  or 
being  part  of  the  possessions  of  the  see  of  Ely.  That  one  of  the 
perquisites  belonging  to  the  said  office,  in  respect  of  the  receipt  of 
the  rents  and  monies  aforesaid,  is  and  has  anciently  been  the 
receipt  to  the  receiver's  0¥m  use  of  certain  fees  paid  to  him  by  the 
persons  paying  the  aforesaid  rents  and  other  monies  for  or  in 
respect  of  acquittances  for  the  same  given  to  them  by  the  said 
receiver.  That  another  of  the  duties  and  services  annexed  or 
incident  to  the  said  office,  and  which  has  been  performed  by  the 
person  for  the  time  being  holding  the  same,  or  his  deputy,  has 
been  the  preparing  or  engrossing  of  all  leases  and  the  counterparts 
of  leases  granted  by  way  of  renewal  or  otherwise  by  the  Bishops  of 
Ely  of  lands  and  hereditaments  to  the  said  see  belonging,  and  also 
of  all  surrenders  of  existing  leases  preparatory  to  the  granting  of 
other  leases  by  way  of  renewal ;  and  that  one  of  the  profits  and 
perquisites  appertaining  to  the  said  office,  and  consequent  upon  the 
discharge  of  the  last-mentioned  duty  and  service,  has  been  the 
receipt  by  the  person  for  the  time  being  holding  the  said  office, 
from  the  several  and  respective  lessees,  of  the  *fees  and  expenses  [  •263  ] 
payable  by  them  in  respect  of  and  for  preparing  the  said  leases, 
counterparts,  and  surrenders  aforesaid.  That  there  is  and  has 
anciently  been  kept  a  register  of  all  leases  granted  by  the  Bishops 
of  Ely  of  lands  and  hereditaments  belonging  to  the  said  see, 
and  that,  in  some  old  and  many  of  the  modern  and  recent  leases 
granted  by  the  said  Bishops,  there  is  a  clause  whereby  it  is  pro- 
vided that  all  conveyances  and  assignments  made  by  the  respective 
lessees  of  the  estates  or  interests  granted  to  them  by  their  respec- 
tive leases,  shall,  within  six  months,  or  within  some  other  time 
after  the  making  of  such  conveyances  and  assignments,  respectively 
be  registered  in  the  office  of  the  receiver-general  of  the  said  see, 
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PioKEBiNG  and  such  registrations  have  accordingly  been  from  time  to  time 
Thb  Bishop  made  by  the  said  receiver,  and  certain  fees  for  the  work  and  labour 
OP  Ely.  Jjj  jjjg^lj  ij^half  of  the  said  receiver  have  been  paid  to  the  said 
receiver  by  the  respective  parties  for  whom  such  registration  has 
been  made.  That  all  leases  granted  by  the  Bishops  of  Ely,  or  the 
material  terms  and  a  description  of  such  leases,  have  usually  for  a 
long  time  past  been  also  registered.  That  there  is  and  has  anciently 
been  a  certain  room  set  apart  in  Ely  House,  in  London,  the  resi- 
dence of  the  Bishops  of  Ely,  which  is  called  the  Muniment  Boom, 
wherein  have  been  and  are  deposited  and  kept  all  old  and  expired 
leases  formerly  granted  by  the  Bishops  of  Ely,  and  all  patent 
books,  registers,  and  other  documents  and  records  relating  to  the 
possessions  of  the  said  see,  and  to  the  offices  belonging  thereto, 
and  to  such  Muniment  Boom  there  have  been  and  are  two  sets  of 
keys,  one  whereof  hath  been  usually  kept  by  the  Bishops  of  Ely, 
and  the  other  of  such  sets  of  keys  hath  been  kept  in  the  custody  of 
the  person  who  for  the  time  being  hath  held  the  said  office  of 
receiver  ;  and  ever  since  the  plaintiff  hath  held  the  same  office,  he 
hath  as  such  receiver  had  the  custody  of  one  of  said  sets  of  keys  so 
belonging  to  and  kept  in  the  custody  of  the  said  receiver,  which 
hath  been  and  is  marked  upon  a  label  annexed  thereto  with  the 
[  ♦264  ]  words  *following,  (that  is  to  say),  '*  Ely  House,  Bec.-Gen.  Keys ; " 
and  that  it  is  and  hath  anciently  been  one  of  the  duties  of  the 
person  holding  the  office  of  receiver,  and  the  plaintiff,  ever  since 
he  hath  held  the  said  office,  hath  performed  the  duty  of  making  or 
of  being  present  at  all  searches  made  by  persons  who  may  at  any 
time  have  been  desirous  of  making  searches  in  said  registers  and 
records  kept  in  the  Muniment  Boom  aforesaid  ;  for  the  performance 
of  which  duty  the  receiver  for  the  time  being,  and  the  plaintiff, 
ever  since  he  hath  been  such  receiver,  hath  received  for  his  own 
use  certain  fees  from  the  persons  making  such  searches  as  afore- 
said, or  requiring  the  same  to  be  made  ;  and  such  fees  are  perquisites 
and  profits  annexed  and  belonging  to  said  office  of  receiver ;  and 
the  receiver  for  the  time  being  hath  had  the  custody  of  one  set  of 
the  keys  of  said  Muniment  Boom,  as  hereinbefore  is  mentioned,  for 
the  purpose,  among  other  things,  of  enabling  him  to  execute  the 
said  last-mentioned  duty  belonging  to  said  office. 

The  bill,  after  charging  various  matters  of  evidence,  contained 
charges  to  the  effect  that,  though  some  of  the  duties,  rights  and 
profits,  claimed  by  the  bill,  were  not  emphatically  mentioned  in 
the  grant  to  the  plaintiff  or  the  preceding  grants,  yet  such  duties 
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and  rights  respectively  were  incident  and  appurtenant  to  the  office,     Pickering 
and  were  evidenced  by  long  and  uninterrupted  usage  and  course  of   the  Bishop 
practice ;  that  the  right  of  the  plaintiff  to  perform  the  duties  and      ^^  ^^'^• 
receive  the  fees  of  the  office  could  not  be  directly  tried  at  law ;  that 
the  legal  remedy  for  invasions  by  the  defendant  of  the  rights  of  the 
plaintiff,  as  such  receiver,  was  inadequate,  and  that,  notwithstanding 
the  plaintiff  might  recover  in  an  action  at  law  against  the  defen- 
dant for  any  specific  invasion  of  the  plaintiff's  rights,  yet  the  same 
might  afterwards  be  repeatedly  invaded  by  the  defendant,  and  that 
the  plaintiff  ought  to  be  quieted  in  the  possession  of  the  office,  and 
the  defendant,  in  the  meantime,  restrained  from  interrupting  him 
in  the  performance  of  the  duties  of  it. 

The  prayer  of  the  bill  was  as  follows :  "  That  upon  a  full  [  255  ] 
discovery  of  the  premises  it  may  be  declared  by  the  decree  of  this 
Court  that  the  plaintiff,  as  such  receiver  as  aforesaid,  and  by  virtue 
of  the  grant  to  him  of  the  office  of  receiver,  hereinbefore  mentioned, 
is,  during  his  life,  entitled  to  receive  for  the  said  defendant  and  his 
successors  all  and  every  the  rents  and  rent  reserved  or  to  be  reserved 
upon  any  lease  or  leases  of  lands  or  hereditaments  in  Great  Britain 
to  the  Bishopric  of  Ely  belonging  or  appertaining,  and  all  and 
every  other  rents,  issues  and  profits,  sum  and  sums  of  money,  and 
revenues  to  the  said  Bishopric  belonging ;  and  also  to  receive  all 
and  every  the  fines  and  fine,  sum  and  sums  of  money  payable,  or 
which  shall  or  may  be  paid,  for  or  in  respect  of  any  lease  or  leases 
to  be  granted  of  any  such  lands  or  hereditaments  as  aforesaid  ;  and 
also  to  prepare  and  engross  all  and  every  leases  and  lease,  and 
counterparts  and  counterpart  of  all  and  every  leases  and  lease  to 
be  granted  by  the  said  defendant  or  his  successors,  by  way  of 
renewal  or  otherwise,  of  any  such  lands  or  hereditaments ;  and 
also  all  surrenders  of  leases  to  be  executed  prior  to  the  grant  of 
new  leases ;  and  that  the  plaintiff  is  also  entitled  to  receive  and 
take  for  his  own  use,  from  the  persons  executing  such  surrenders 
and  taking  such  leases  as  aforesaid,  the  fees  and  expenses  payable 
by  them  in  respect  thereof ;  and  that  the  plaintiff  may,  under  the 
decree  of  this  Court,  be  quieted  in  the  possession  of  the  said  office 
of  receiver,  and  in  the  enjoyment  of  all  and  singular  the  rights 
and  privileges,  profits  and  emoluments  thereof,  and  incident  or 
appurtenant  thereunto ;  and  that,  if  necessary,  the  right  or  rights 
of  the  plaintiff  may  be  tried  at  law  by  and  under  the  direction  of 
this  Court ;  and  that  in  the  mean  time  the  said  defendant  may 
be  restrained  by  the  order  and   injunction   of  this  Court  from 


138  1843.     CH.     2  Y.  &  C.  C.  C.  256—264.  [r.r. 

PicKEBiNo  preventing,  hindering,  or  in  any  manner  obstructing,  and  from  con- 
the  Bishop  tinning  to  prevent,  hinder,  or  obstruct  the  plaintiff  from  or  in 
OP  Ely.  receiving  the  rent  or  rents,  sum  or  sums  of  money,  reserved  or 
[  *256  J  made  payable  upon  or  by  any  lease  or  ^leases  of  lands,  or  heredita- 
ments to  the  Bishopric  of  Ely  belonging,  or  from  or  in  receiving 
any  other  of  the  rents  and  sums  of  money  and  revenues  aforesaid, 
or  in  receiving  any  fine  or  fines,  sum  or  sums  of  money  payable  or 
which  shall  or  may  become  payable,  for  or  in  respect  of  any  lease 
or  leases  to  be  granted  by  the  said  defendant  of  any  such  lands  or 
hereditaments  aforesaid,  or  from  or  in  receiving  all  or  any  of  the 
issues,  profits,  sum  and  sums  of  money,  arising  and  issuing,  or 
which  shall  or  may  arise  or  issue,  from  all  or  any  of  such  lands 
or  hereditaments  aforesaid  ;  and  that  the  said  defendant  may 
also  in  the  mean  time  be  restrained  in  like  manner  from  making, 
granting,  or  executing,  and  from  putting  or  causing  to  be  put  his 
episcopal  seal  to  any  leases  or  lease  by  way  of  renewal  or  otherwise, 
of  any  such  lands  or  hereditaments  as  aforesaid,  which  shall  have 
been  prepared  by  any  other  person  than  the  plaintiff ;  and  that 
for  the  purposes  aforesaid  all  proper  and  necessary  directions  may 
be  given. 

The  cause  now  came  on  for  hearing. 

The  Solicitor-General,  Mr.  Bethell,  and  Mr.  Lloyd,  for  the 
plaintiff. 

Mr.  Swanston,  Mr.  Kenyon  Parker,  and  Mr.  Faber,  for  the 

defendant. 

«  *  «  *  « 

[  263  ]  The  Solicitor-General,  in  reply  (i). 

AprU  7.      The  Vice-Chancbllor  : 

[  264  ]  In  the  view  which  I  take  of  the  equity  of  this  case,  it  is  unneces- 

sary to  decide  the  merely  legal  points  that  arise  upon  it.  And,  in 
particular,  as  to  the  evidence  tendered  on  the  part  of  the  plaintiff, 
which,  the  defendant  having  objected  to  its  admission,  has  been 
received  de  bene  esse,  but,  nevertheless,  considered  by  me — ^finding 
that,  whether  it  ought  to  be  wholly  or  partially  rejected,  or  wholly 

(1)  Various  questions  of  law  were  refer  to  the  arguments  or  cases  cited, 

raised  and  discussed  by  counsel  and  since  the  judgment  rested  upon  the 

objections  taken  as  to  the  admissibility  gi^ound  that  the  plaintif!  did  not  show 

of  evidence,  but  the  Vice-Chancel-  sufficient  reason  for  the  interference 

lor' 8  decision  makes  it  useless  to  state  of  a  court  of  equity. — O.  A.  S. 
these  questions  and  objections  or  to 
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or  partially  admitted,  my  conclusion  upon  the  case  must  be  the    Piokbrino 

same — ^I  leave  that  point  open,  giving  no  opinion  upon  it.   I  assume   tub  Bishop 

for  the  present  purpose,  but  without  deciding,  that  the  grant  or      o^'Ely. 

patent  of  1801  is  binding  upon  the  defendant,  that  the  rights, 

duties,  and  functions,  which  the  plaintiff  contends  to  belong  or  be 

incident  to  the  office  so  granted,  do,  in  fact,  belong,  or  are  in  fact 

incident,  to  it,  legally,  as  against  the  defendant,  and  that  some  part 

at  least,  if  not  the  whole,  of  those  rights,  duties,  and  functions,  is 

of  such  a  kind  or  attended  with  such  incidents  or  consequences, 

that  at  law  the  defendant,  though  making  or  causing  to  be  made 

some  or  any  pecuniary  payment  to  the  plaintiff,  has  not  and  cannot 

upon  that  condition  acquire  a  legal  title  to  prohibit  or  exclude  the 

plaintiff  from  the  actual  exercise  of    those  rights,   duties,   and 

functions,  or  part  of  them,  notwithstanding  the  principle  recognised 

in  the  cases  collected  in  Viner's  Abr.  tit.  *'  Officers  and  Offices," 

0.  4,  some  of  which  were  mentioned  in  the  course  of  the  argument. 

Whatever  may  be  the  law  upon  either  of  these  points,  as  to  which 

I  desire  to  be  understood  as  not  expressing  *or  intimating  any  opinion,       [  *265  ] 

the  equity  between  the  parties  upon  the  present  record  is  in  my 

judgment  the  same.    With  regard,  also,  to  another  legal  question 

that  I  suggested  as  possibly  material,  and  as  to  which  Mr.  Swanston 

referred  to  Bro.  tit.  Grants,  184 — the  question,  namely,  whether  it 

is  legally  competent  to  the  plaintiff  to  resign  his  office  without  the 

consent  of  the  Bishop  of  Ely  for  the  time  being, — 1  abstain  from 

giving  any  opinion.     But  I  may  repeat,  in  passing,  that  if  it  is  so, 

the  existence  of  such  a  right  or  power  ought  probably  not  to  be 

without  considerable  bearing  upon  the  equity  between  the  parties. 

The  plaintiff  puts  his  case  upon  a  legal  title  to  an  office,  which 
he  says  is  vested  in  him,  and  upon  a  disturbance  of  him  by  the 
defendant  in  the  enjoyment  of  what  the  plaintiff  asserts  to  be  the 
legal  rights  belonging  to  that  office,  either  carried  into  effect  or 
avowedly  intended.  Some  legal  remedy  or  legal  remedies  for 
such  a  disturbance  there  must  of  course  be  :  this  is  not  ques- 
tioned. But  the  plaintiff  must  be  understood  as  asserting  the 
insufficiency  of  any  remedies  merely  legal,  and  calls  upon  this 
Court  to  interfere  by  way  of  declaration  and  injunction  for  his 
protection  accordingly ;  not  asking  any  account  against  the  defen- 
dant, or  the  performance  of  any  act  by  him.  The  prayer  of  the 
bill  is  this :  (His  Honour  here  read  the  prayer  as  before  stated.) 
Now  such  a  case  is,  I  apprehend,  one  in  which  the  Court,  before 
interfering,  ought  to  be  well  satisfied  that  the  ordinary  course  of 
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PicKEsiKo  law,  of  legal  remedies,  is  insufficient  to  do  the  plaintiff  complete 
The  Bishop  justice.  Of  this,  however,  I  am  not  sore  that  at  present  I  am 
OF  Ely.  entirely  satisfied ;  more  especially  as  the  duties,  acts  or  services,  of 
which  the  plaintiff's  whole  object  is  to  be  protected  in  the  perform- 
ance, can  upon  his  own  showing  be  regarded  as  valuable  to  him  so 
far  only  as  he  may  earn  money  by  their  performance — so  far  only 
as  their  performance  gives,  or  may  give,  him  a  title  to  demand 
certain  pecuniary  fees.  I  do  not,  however,  place  my  decision  on 
the  ground  of  the  sufficiency  of  the  plaintiff's  legal  remedies — a 
[•266]  ground  *with  reference  to  which  the  arguments  of  his  counsel, 
founded  on  the  doctrine  of  this  Court  as  to  preventing  a  multiplicity 
of  suits,  and  the  vexatious  repetition  of  litigation,  and  on  what  they 
contend  to  be  the  rules  and  course  of  the  common  law,  may  deserve 
much  consideration ;  but  seeing,  on  one  hand,  a  case  in  which  Mr. 
Pickering,  if  wrongfully  disturbed  or  wrongfully  impeded  by  the 
Bishop,  may  recover  substantial  damages  at  law  against  him  for 
the  injury,  whether  there  is  or  is  not  any  other  legal  remedy  ;  and 
being  of  opinion,  on  the  other  hand,  that  the  alleged  rights  of  the 
plaintiff,  in  the  breadth  and  length  in  which  he  asserts  and  claims 
and  seeks  to  be  protected  in  them,  are  of  a  nature  neither  usual 
nor  convenient,  nor  without  hardship  or  pressure  on  the  Bishop, 
I  consider  it  more  fit  for  a  court  of  equity  to  leave  the  plaintiff  to 
obtain  redress  by  damages  or  otherwise  in  a  court  of  law  than  to 
exercise  its  peculiar  jurisdiction  by  compelling  the  Bishop  specifi- 
cally to  submit  to  the  practical  exercise  of  such  rights,  if  rights 
they  are.  Whether  this  Court  would  or  would  not  act  in  the 
manner  sought  by  the  plaintiff  between  a  mere  steward  of  a  manor 
holding  for  Ufe  and  the  lord,  their  connection  is  materially 
different  from  that  of  which  the  plaintiff  desires  compulsorily 
to  establish  the  existence  or  continuance  between  him  and  the 
defendant. 

The  duties  and  services  which  the  plaintiff  claims  a  right  to  perform 
appear  by  his  bill  to  be  these :  (His  Honour  here  read  the  allega- 
tions of  the  bill  as  before  stated,  beginning  at  the  asterisk  (*)  (i).) 
The  leases  which  Mr.  Pickering  claims  a  right  to  prepare,  as  well 
as  engross,  being  all  the  leases  that  may  be  granted  by  way  of 
renewal  ''or  otherwise,"  by  the  Bishops  of  Ely,  of  lands  and 
hereditaments  belonging  to  the  see  ;  there  being  claimed,  too,  such 
a  right  of  access  to  the  Muniment  Boom  in  the  Bishop's  residence 
as  this  bill  alleges ;  and  the  closest  knowledge  of  all  his  temporal 

(1)  P.  135,  above. 
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concerns  connected  with  his  see  being  the  necessary  consequence  Piokbbikg 
of  what  the  plaintiff  asserts,  it  is  obvious  that  it  is  of  the  highest  the  Bishop 
importance  to  the  *Bafety  of  the  temporal  interests  of  the  Bishop  °'  ^^^• 
for  the  time  being,  and  his  ordinary  comfort,  that  the  person 
invested  with  such  powers  should  be  a  man  not  merely  respected 
by  him,  not  merely  worthy  of  trust,  but  also  personally  acceptable 
to  him.  To  force  upon  him  in  such  characters  a  person  however 
estimable,  however  professionally  eminent,  who  is  objectionable  to 
him,  or  in  whom  he  does  not  happen  to  confide,  would,  if  legal,  be 
surely  hard;  and  sitting  in  a  court  of  equity,  I  do  not  feel  any 
inclination  to  do  it.  Neither,  however,  do  I  proceed  on  this  ground 
solely.  There  is  another  equitable  consideration  of  importance  as 
it  seems  to  me — and  that  is,  the  absence  of  mutuality.  The  relief 
sought  by  the  plaintiff  under  the  grant  of  1801,  is  analogous  to 
the  specific  performance  of  an  agreement.  If  not  in  all  respects, 
at  least  the  analogy  holds,  I  apprehend,  as  to  the  question  of 
mutuality ;  the  general  rule  of  the  Court  as  to  which  depends 
upon  principles  the  most  familiar  and  the  most  universally  recog- 
nised— principles  in  support  or  proof  of  which  the  repeatedly 
declared  opinion  of  Lord  Bedbsdalb  in  the  House  of  Lords  and 
elsewhere,  the  case  of  Flight  v.  Bolland  (i),  and  the  various  other 
authorities  on  the  subject,  both  elder  and  later,  need  not  be  cited. 
If,  therefore,  the  Bishop  could  not,  as  plaintiff,  compel  Mr.  Pickering 
to  perform  specifically  those  duties  and  services  which  he  is  seeking 
to  compel  the  Bishop  to  permit  him  specifically  to  perform,  the 
Court  ought  not,  I  apprehend,  to  aid  Mr.  Pickering  for  such  a 
purpose.  But  the  very  nature  of  those  duties  and  services,  as 
asserted  by  the  plaintiff,  seems  to  me  such  as  to  preclude  the 
possibility  of  a  decree  in  this  Court  against  him,  compelling  their 
performance.  The  authorities  on  this  subject  are  not  confined  to 
Clarke  v.  Price  before  Lord  Eldon,  reported  by  Mr.  John  Wilson  (2), 
and  the  cases  of  the  same  class  before  Sir  Lancelot  Shadwell,  some 
of  *  which  are  reported  by  Mr.  Simons  (8).  Thinking  that  the  [  •268  ] 
Bishop  suing  Mr.  Pickering  in  this  Court,  for  the  purpose  of  com- 
pelling him  to  perform  those  duties  and  services,  would  be  refused 
relief,  I  am,  upon  this  and  the  other  ground  to  which  I  have  just 
referred,  of  opinion,  that,  whatever  may  be  the  merely  legal  view  of 

(1)  28  B.  B.  101  (4  Bubs.  298).  Jennings,  38  B.  B.  ISO  (6  Sim.  340); 

(2)  18  B.  B.  159  (2  Wils.  Ch.  157).  and  Baldwin  y.  Society  for  the  Diffusion 
SeeSaiisburyy.  Batcher,  ante,  p.  26.  of  Useful  Knowledge,  47  B.  B.  274  (9 

(3)  Probably  Kemble  v.    Kean,   38  Sim.  393)  are  here  referred  to. 
B.  B.  125  (6  9m.  383) ;    Kimberley  v. 
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[b.b. 


PlOKEBIKO 

r. 

The  Bishop 

OP  Ely. 


the  questions  which  I  have  mentioned,  this  Court  can,  upon  the 
present  record,  do  nothing  for  the  plaintiff. 

Dismissing  the  bill,  I  do  so  without  costs,  and  without  prejudice 
to  any  action,  or  to  any  application  for  a  writ  of  mandamus^  that 
may  be  brought  or  made  by  or  against  either  party. 


1843. 
AprU  24. 

Knight 
Bbucb,  V,-C. 

[268] 


[  ♦269  ] 


JOHNSON  V.  BOUENE. 

(2  Y.  &  C.  C.  C.  268—278.) 

A  person  having  purchased  an  estate  for  the  purpose  of  building  upon  it, 
mortgaged  it  to  a  Joint  Stock  Banking  Company  with  whom  he  dealt,  to 
secure  sums  then  due,  and  all  sums  thereafter  to  become  due  from  him  to 
them,  on  any  banking  or  other  account  whatever,  "so  as  the  whole 
amount  of  principal  monies  to  be  ultimately  recovered  or  recoverable  by 
virtue  of  that  security,  should  not  exceed  the  sum  of  5,800/.,  together  with 
interest."  By  the  mortgage-deed  a  power  of  sale  was  given  to  the 
Bank.  The  mortgagor  built  three  houses  on  the  land,  which  were 
successively  sold  to  different  purchasers.  The  purchase-monies  were  not 
paid  to  the  mortgagor,  but  to  the  Bank,  who  gave  the  mortgagor  credit 
for  them  in  his  account :  Held,  that  these  sums  were  recovered  by  the 
Bank  by  virtue  of  the  mortgage  security,  and,  so  far  as  they  were 
applicable  as  principal  monies,  must  be  considered  as  received  by  t^em  in 
discharge  of  the  sum  of  5,8002.,  and  not  merely  on  the  general  account 
between  them  and  the  mortgagor. 

Pbbyiously  to  May,  1837,  William  Alexander  Smith  contracted 
with  Edward  and  John  Falkener,  the  devisees  in  trust  onder  the 
will  of  Edward  Falkener  deceased,  for  the  purchase  of  the  fee 
simple  of  certain  copyhold  land  held  of  the  manor  of  West  Derby, 
in  the  county  of  Lancaster ;  he  afterwards  contracted  to  sell  part 
of  this  land  to  Hugh  Gore  for  building  purposes.  Gore  being 
considerably  indebted  to  the  Liverpool  Banking  Company  agreed 
*to  execute  to  them  a  mortgage  of  the  land  which  he  had  so 
contracted  to  purchase.  Accordingly,  by  an  indenture  dated  the 
10th  May,  1887,  and  made  between  certain  persons  who  had  been 
incumbrancers,  but  whose  incumbrances  were  paid  oS,  of  the  first 
and  second  part,  Edward  and  John  Falkener  of  the  third  part, 
Smith  of  the  fourth  part.  Gore  of  the  fifth  part,  and  Timothy 
Bourne  and  Alfred  W.  Powles,  trustees  of  the  Liverpool  Banking 
Company  of  the  sixth  part,  after  reciting  the  facts  before  stated, 
and  that  Gore  was  erecting  three  dwelling-houses  on  the  said  piece 
of  land ;  and  further  reciting,  that  the  said  Hugh  Gore  was  indebted 
to  said  Liverpool  Banking  Company  in  the  sum  of  2,167Z.,  and 
that  he  had  applied  to  said  Bank  to  lend  and  advance  the 
further  sums  of  money  therein  expressed ;  and  further  reciting,  that 
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it  had  been  agreed,  that,  in  order  to  secure  such  monies  as  were  Johnbok 
then  due  and  owing,  and  as  should  from  time  to  time  thereafter  bournr. 
become  and  be  due  or  owing  from  the  said  Hugh  Gore,  his  executors 
or  administrators,  to  the  Company,  and  notwithstanding  any  change 
in  the  said  Company,  on  the  balance  of  account  or  otherwise,  sub- 
ject to  the  limitation  in  amount  thereinafter  mentioned,  all  that 
piece  of  land  so  contracted  to  be  sold  to  the  said  Hugh  Gore, 
together  with  the  dwelling-houses  and  other  buildings  then  erected 
or  in  the  course  of  erection  thereon,  should  be  surrendered  to  the 
use  of  the  said  Timothy  Bourne  and  Alfred  W.  Powles,  (trustees  as 
aforesaid),  their  heirs  and  assigns,  upon  the  trusts  thereinafter 
mentioned :  it  was  witnessed  that,  for  the  considerations  therein 
mentioned,  the  several  parties  thereto  of  the  first,  second,  third, 
fourth,  and  fifth  parts  respectively  covenanted  to  surrender  the  said 
piece  of  land  (by  its  proper  description),  together  with  the  dwelling- 
houses  and  other  buildings  thereon,  to  the  use  of  the  said  Timothy 
Bourne  and  Alfred  William  Powles,  their  heirs  and  assigns,  upon 
the  trusts  thereinafter  expressed ;  and  it  was  thereby  agreed  and 
declared,  ♦and  particularly  the  said  Hugh  Gore  did  thereby  direct  [  *270  ] 
and  appoint,  that  the  said  Timothy  Bourne  and  Alfred  W.  Powles, 
their  heirs  and  assigns,  should  be  seised  and  possessed  of  and 
interested  in  said  hereditaments  thereby  covenanted  to  be  sur- 
rendered with  the  appurtenances,  to  the  intent  and  upon  trust 
that  the  same  should  be  a  continual  and  running  security  to 
the  said  Company  as  a  fluctuating  body,  and  notwithstanding 
any  and  every  change  in  the  Company,  for  the  due  payment  and 
reimbursement  to  them  (subject  nevertheless  to  the  limitation  in 
amount  thereinafter  expressed),  in  the  first  place  of  the  costs, 
charges,  and  payments  therein  mentioned,  and  in  the  next  place 
of  all  and  every  sums  and  sum  of  money  which  then  were  or  at 
any  time  thereafter  might  become  due  or  owing  from  the  said 
Hugh  Gore,  his  executors  or  administrators,  to  the  said  Company, 
constituted  as  aforesaid,  in  any  of  the  ways  or  modes,  or  on  any 
of  the  accounts  therein  particularly  mentioned,  or  in  any  other 
mode  or  any  other  account  in  the  usual  way  of  banking  business, 
or  otherwise  howsoever,  so  as  the  whole  amount  of  principal  monies 
to  be  ultimately  recovered  or  recoverable  by  virtue  of  that  security 
should  not  exceed  the  sum  of  5,800/.,  together  also  with  interest  after 
the  rate  of  61.  per  cent,  per  annum  for  all  such  monies  respectively 
from  the  respective  days  whereon  they  should  be  so  advanced,  paid, 
expended,  earned,  or  incurred,  or  become  due  and  owing,  or  from 
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Johnson      such  other  times  and  in  such  other  manner  as  were  asaal  amongst 
BouBNB.      bankers,  and  thenceforth  until  payment  thereof  respectively. 

The  deed  then  contained  a  power  for  the  said  Timothy  Bourne 
and  Alfred  W.  Powles,  and  the  survivor  of  them,  and  his  heirs,  or 
their  or  his  assigns,  of  their  or  his  own  authority,  at  any  time  or 
times  when  they  or  he  might  think  proper,  and  without  any  further 
consent  or  concurrence  of  said  Hugh  Gore,  his  heirs,  executors, 
[  *27i  ]  administrators,  or  assigns,  absolutely  to  sell  and  *dispose  of  the 
said  hereditaments  in  manner  therein  mentioned.  And  it  was 
thereby  declared  and  agreed  that  said  Timothy  Bourne  and  Alfred 
Williams  Powles,  or  the  survivor  of  them,  his  heirs,  or  their  or  his 
assigns,  with  and  out  of  the  monies  produced  by  such  sale  or  sales, 
and  such  clear  rents  and  profits  (if  any)  of  the  said  hereditaments 
as  should  actually  come  to  their  or  his  hands  previously  to  such 
sale  or  sales  taking  place,  should  pay  and  discharge  the  expenses, 
costs,  and  disbursements  therein  mentioned,  and  in  the  next  place 
pay,  satisfy,  and  discharge  unto  the  Company,  constituted  as  afore- 
said, all  such  sums  or  sum  of  money  as  should  be  then  due  or 
owing  to  them  from  the  said  Hugh  Gore,  his  executors  or  adminis- 
trators, on  any  such  of  the  several  accounts,  for  any  such  of  the 
several  causes,  in  any  such  of  the  several  ways,  or  by  reason  of 
any  such  of  the  several  matters  and  things,  and  whether  for 
principal  monies,  interest,  charges,  or  otherwise,  as  thereinbefore 
in  that  behalf  were  severally  specified,  declared,  or  intended  ; 
provided  nevertheless,  that  the  principal  monies  to  be  ultimately 
recoverable  by  means  of  the  security  thereby  made,  exclusively  of  any 
sum  or  sums  of  money  to  be  paid  or  advanced  for  the  insurance 
from  fire  of  the  messuages  or  dwelling-houses  and  other  buildings  of 
the  said  hereditaments,  should  not  exceed  the  sum  of  5,800Z. ;  and 
should  pay  any  surplus  of  the  said  trust  monies  unto  the  said  Hugh 
Gore,  his  heirs,  executors,  administrators,  or  assigns,  for  his  and 
their  own  benefit ;  and  should,  when  all  the  purposes  of  the  said 
security  were  satisfied,  re-surrender  the  said  hereditaments,  or  such 
part  thereof  as  should  remain  unsold,  with  the  appurtenances,  to 
the  use  of  the  said  Hugh  Gore,  his  heirs  and  assigns. 

The  premises  comprised  in  this  deed  were  duly  surrendered  to 
the  use  of  Bourne  and  Powles  and  their  heirs,  and  they  were 
admitted  tenants,  according  to  the  custom  of  the  manor. 
[  *272  ]  Gore  afterwards  completed  the  building  of  the  three  *me88uage8 

mentioned  in  the  indenture.    They  were  respectively  completed 
in  November,   1887,   June,    1889,  and    March,  1840,    and  were 
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immediately  sold  to  different  persons  for  the  respective  sums  of      Johhsok 

1,850{.,  2,0001*,  and  2,1002.     These  sums  were  on  each  occasion      bournb. 

received  from  the  purchaser  bj  the  Bank,  through  their  manager, 

and  were  applied^  as  the  Bank  admitted,  in  reduction  of  the  debt 

due  and  owing  to  them  from  Gore.     The  sums  were  also  entered 

in  the  books  to  the  credit  of  Gore,  though,  as  the  Bank  stated,  not 

to  the  credit  of  his  separate  account  with  them,  but  to  the  credit 

of  a  joint  account  which  thej  had  with  Smith  and  Gore.     That 

account,  however,  originated  in  the  debt  of  2,1672.,  mentioned  in 

the  indenture  of  the  10th  May,  1887,  in  which  debt  Smith  wae 

collaterally  concerned. 

At  the  end  of  the  year  1837,  after  the  first  house  had  been  sold/ 
Gore,  being  indebted  to  the  plaintiff  in  a  sum  of  5602.  for  timber, 
and  having  requested  a  further  supply,  the  plaintiff,  considering 
that  by  means  of  the  sum  of  1,8502.,  which  the  Bank  had  then 
lately  received,  the  debt  due  to  them  from  Gore  was  reduced, 
acceded  to  Gore's  request,  upon  having  the  value  of  such  further 
supply  of  timber,  together  with  the  sum  of  5602.,  secured  to  him  by 
a  second  mortgage  of  such  parts  of  the  copyhold  premises  as  then 
remained  unsold ;  the  whole  amount  to  be  secured  not  to  exceed 
the  sum  of  1,0002.  This  arrangement  was  carried  into  effect  by 
an  indenture  dated  the  1st  January,  1888,  and  made  between  the 
plaintiff,  of  the  one  part,  and  Gore,  of  the  other  part ;  and,  on  the 
4th  January,  a  notice  in  writing  of  the  execution  and  contents  of 
that  indenture  was  served  on  Bourne  and  Powles,  by  the  plaintiff's 
solicitors. 

In  1840,  after  the  last  house  had  been  sold,  the  plaintiff  made 
various  applications  [to  the  Banking  Company,  requesting  them,  as 
first  mortgagees,  to  come  to  an  account  with  him  in  respect  of 
what  might  be  due  to  them  on  their  mortgage  security]. 

The  bill  which  was  filed  against  Bourne,  Powles,  and  Gore  (the  [  273  ] 
former  being  made  a  defendant  in  his  character  of  registered  public 
officer  of  the  Bank,  as  well  as  trustee),  charged  that  the  Company 
were  not  entitled  to  have  any  debt  which  might  be  due  to  them  on 
Gore's  general  banking  account  secured  upon  the  unsold  copyhold 
premises,  but  only  such  principal  monies  as  were  recoverable  under 
the  deed  of  May,  1887,  to  the  extent  therein  mentioned,  *and  that  [  *27i4  ] 
the  Company  had  in  fact,  by  the  exercise  of  the  power  of  sale 
comprised  in  that  deed  (Gore  not  having  been  the  vendor,  or 
received  the  purchase-monies  for  the  houses),  received  all  the 
principal  monies  which  were  secured  by  the  deed 
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JoHNsoK  The  bill  prayed  a  declaration  that  the  defendants,  as  trustees  for 
Bourne,  the  Banking  Company,  were  not  entitled  by  virtue  of  the  indenture 
of  the  10th  May,  1887,  to  recover  or  receive  any  larger  or  further 
sum  out  of  the  mortgaged  premises  than  5,800Z.,  together  with 
monies  spent  for  insurance  against  fire  ;  that  an  account  might  be 
taken  of  what,  if  anything,  was  due  to  them  on  their  security, 
charging  them  with  the  several  sums  of  1,8502.,  2,0002.,  and  2,1002.; 
that  if  anything  was  overpaid  to  them  they  might  be  charged  with 
all  sums  so  overpaid  to  them  with  interest,  and  that  if  anything 
should  be  found  due  to  them,  the  plaintiff  might  be  at  liberty  to 
redeem  them,  &c.  &c. 


[275]  Mr.  Anderdon  (with   whom  was  Mr.  Rolt)^   for  the  plain- 

tiff.    *     *     * 

Mr.  RuBseU  and  Mr.  Hislop  Clarke,  for  the  defendants,  Bourne 
and  Powles : 

The  defendants'  security  was  prepared  according  to  the  approved 
form.  It  was  considered  that  these  parties  were  dealing  on  a 
running  account ;  and  the  result  of  the  account,  whatever  it  might 
happen  to  be  at  any  time,  provided  it  did  not  exceed  a  certain  limit, 
was  to  be  the  sum  recoverable  by  the  indenture.  What  might  be 
done  in  the  interim  was  not  regarded,  provided  the  result  of  the 
account  was  recoverable.  Now,  here  the  three  sums  received  were 
not  received  specially  in  reduction  of  the  mortgage*;  whatever 
therefore  was  due  beyond  them,  though  matter  of  generc^  account, 
was  properly  the  subject  of  the  security.  But,  even  supposing  the 
defendants'  security  to  have  been  exhausted  by  these  payments, 
the  sums  advanced  by  them,  with  the  acquiescence  of  the  plaintiff, 
for  the  building  and  repairs  on  the  premises  must  be  allowed  them 
in  account.     *     ♦    * 

[  276  ]  Mr.  Blunt  for  the  defendant  Gore. 

Mr.  Anderdon,  in  reply,  contended,  that  the  construction  put 
by  the  defendants  upon  the  deed  of  May,  1887,  tended  to  the 
destruction  of  their  own  security  by  showing  an  evasion  of  the 
stamp  laws. 

The  Vice-Chancbllor  : 

My  impression  on  that  part  of  the  case  which  alone  the  plaintiff 
comes  here  to  contest  is  this:   that,  upon  the  words  ''principal 
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monies  to  be  ultimately  recoverable  by  means  of  this  security,"  I     Johnson 
must  hold,  that  any  principal  money,  or  payment  on  account  of     bourne. 
principal  money,  or  applicable  as  principal  money,  v^hich  was 
received  by  the  mortgagees  by  means  or  virtue  of  the  security, 
whensoever  received,  must  be    applied  to  cut  down  and  reduce 
the  5,800L 

The  next  question  is,  whether  it  appears  conclusively  upon  the  [  277  ] 
materials  before  me  that  any  sums  have  been  received  for  principal 
money,  or  applicable  as  principal  money,  by  means  or  virtue  of 
the  security.  Now,  it  does  not  certainly  appear  that  the  whole  of 
the  three  sums  in  question  has  been  so  received,  but  there  is  so 
high  a  degree  of  probability  that  some  portion  of  them  was  so 
received,  that  I  think  I  may  take  that  for  granted.  These  sums 
were  received  from  the  purchasers  of  parts  of  the  property :  in  two 
instances  upon  sales  made  by  the  mortgagees  under  their  power 
of  sale ;  in  the  third  instance  upon  a  sale  expressed  to  be  made  by 
the  mortgagor,  with  the  mortgagees'  concurrence,  on  the  terms  of 
receiving  the  purchase-money  in  part  reduction  of  their  mortgage 
debt. 

Now,  it  seems  difficult  to  say,  that  these  sums  were  received 
otherwise  than  by  means  or  virtue  of  the  security.  Gore,  the 
mortgagor,  is  not  allowed  to  receive  them.  The  mortgagees  stand 
between  him  and  the  purchaser,  and  take  the  money  immediately 
out  of  the  purchaser's  hands.  Is  it  possible  to  say  that  they  do 
not  get  it  by  means  or  virtue  of  the  security  ?  If  indeed  they  had 
merely  joined  in  the  conveyance  to  the  purchaser  for  the  purpose 
of  assurance,  and  being  not  unwilling  that  their  security  should  be 
diminished,  and  having  confidence  in  the  mortgagor,  they  had 
allowed  him  to  receive  the  money,  then,  though  he  had  paid  it  the 
next  hour  into  the  bank,  they  would  not  have  received  it  by  means 
or  virtue  of  the  security,  but  by  the  voluntary  payment  of  the 
mortgagor.  But  here  they  will  not  let  the  mortgagor  receive — 
they  will  not  let  their  security  be  reduced  without  a  correspond* 
ing  payment.  The  consequence  is,  that  they  directly  and  imme* 
diately  make  their  security  available  for  the  payment  of  their  debt 
'pro  tanto» 

f  The  decree  directed  the  usual  account  in  a  redemption  suit.] 
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1848.  DANIEL  V.  WARREN  (1). 

(2  Y.  &  0.  C.  0.  290—293.) 

Bbuce  V  -C  ^  testator  bequeathed  the  sum  of  2,000/.  in  trust  for  his  niece,  and  if  she 

r  AQQ  -J  should  die  without  leaving  any  issue  to  attain  the  age  of  21,  then  in  trust 

for  his  sister.     The  nieoe  being  unmarried :   Held,  that  she  had  not  an 
absolute  vested  interest  in  the  2,000/. 

The  rule  in  Howe  v.  Lord  Dartmouth,  6  R.  E.  96  (7  Vea  137)  excluded  by 
a  direction  to  sell  at  a  future  time  in  a  certain  event. 

RicHABD  House,  by  his  will,  dated  the  8rd  of  February,  1887, 
and  executed  so  as  to  pass  real  estates,  after  giving  certain 
pecuniary  legacies,  gave  as  follows :  ''  I  give  and  bequeath  unto 
John  Daniel,  Matthew  Davies,  and  the  Rev.  Edward  Ludlow,  the 
sum  of  2,0002.  in  trust  for  my  niece,  Sarah  Maria  Warren,  not  to 
be  subject  to  the  debts  or  control  of  any  husband  the  said  Sarah 
Maria  Warren  may  have :  and  if  the  said  Sarah  Maria  Warren 
should  die  without  leaving  any  issue  to  attain  the  age  of  twenty-one 
years,  then  in  trust  for  my  sister,  Sarah  Warren,  not  to  be  subject 
to  the  debts  or  control  of  her  present,  or  any  future  husband  the 
said  Sarah  Warren  may  have.  I  give  all  my  other  property,  of 
every  description  and  denomination,  unto  John  Daniel,  Matthew 
Davies,  and  the  Bev.  Edward  Ludlow,  in  trust  for  my  sister,  Sarah 
Warren,  not  to  be  subject  to  the  debts  or  control  of  her  present,  or 
any  future  husband  the  said  Sarah  Warren  may  have ;  and  after 
the  death  of  my  sister,  Sarah  Warren,  then  in  trust  for  my  niece, 
Sarah  Maria  Warren,  not  to  be  subject  to  the  debts  or  control  of 
any  husband  that  Sarah  Maria  Warren  may  have ;  and,  after  her 
death,  unto  her  children  in  equal  shares  and  proportions ;  and  in 
the  event  of  the  said  Sarah  Maria  Warren  dying  without  leaving 
issue  to  attain  the  age  of  twenty-one  years,  the  whole  of  the  property 
to  be  sold  by  public  auction;  and  1,000Z.  I  give  and  bequeath  unto 
the  trustees  of  my  will  in  equal  shares,  and  the  remainder  of  the 
property  I  give  and  bequeath  in  equal  shares  to  the  six  following 
persons,  viz.,  John  House,  Boger  House,  and  Samuel  House,  sons 
of  the  late  James  House,  and  Roger  House,  of  Warminster,  son  of 
the  late  Roger  House,  and  to  John  Sturgis  and  Henry  Sturgis,  sons 
of  the  late  Thomas  Sturgis." 
[  ♦291  ]  The  testator  died  on  the  18th  February,  1837.    At  the  *date  of 

his  will  and  death  he  was  seised  of  certain  freehold  estates  in  fee 
simple,  and  certain  copyhold  estates,  held  for  lives,  and  was  also 
possessed  of  considerable  personal  estate,  including  certain  leaseholds 

(1)  In  re  Pitcaim  [1896]  2  Oh.  199,  65  L.  J.  Ch.  120,  73  L.  T.  430. 
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held  by  him  for  the  respective  residues  of  certain  terms  of  ninety-  Daniel 
nine  years,  determinable  on  the  failure  of  lives.  The  leases  were  warkek. 
not  renewable. 

The  bill  was  filed  by  the  trustees  and  executors  of  the  testator's 
will  against  Peter  Warren,  and  Sarah  his  wife,  Sarah  Maria  Warren, 
and  the  other  legatees  named  in  the  will,  praying  to  have  the  trusts 
of  the  will  carried  into  execution.  The  questions  argued  at  the 
hearing  were,  first,  what  interest  Sarah  Maria  Warren  took  under 
will  in  the  legacy  of  2,000Z. ;  and  secondly,  whether  the  leasehold 
estates  ought  to  be  sold  immediately,  and  the  produce  invested  in  the 
SZ.  per  Cents,  so  as  to  apportion  the  benefit  of  it  between  all  parties, 
or  whether  the  tenants  for  life  were  entitled  to  the  rents  in  specie. 

Mr.  Letvin,  for  the  plaintiffs. 

Mr.  Simpkinson  and  Mr.  William  Tayler,  for  the  defendants, 
Peter  and  Sarah  Warren: 
*  *  With  respect  to  the  leaseholds  which  are  included  in  the 
gift  of  all  the  testator's  other  property,  they  are  to  be  sold  after  the 
death  of  Mrs.  Warren  and  her  daughter,  and  then  only.  It  is  clear, 
therefore,  that  the  tenants  for  life  are  to  enjoy  this  property  in 
specie.     Alcock  v.  Sloper  (i)  is  expressly  in  point. 

Mr.  Dixon,  for  the  defendant,  Sarah  Maria  Warren,  upon  the       [  292  ] 
first  point,  contended,  that  she  took   an  absolute  interest  in  the 
2,000/.     Upon  the  second  point  he  cited  Bethune  v.  Kennedy  (2). 

Mr.  Berkeley,  for  the  defendants,  John  House  and  others : 

It  is  necessary  for  the  trusts  of  the  will  that  the  property  should 
be  sold  immediately.  No  case  has  gone  the  length  of  deciding,  that, 
where  a  particular  time  has  been  appointed  for  the  sale,  the  property 
shall  not  be  sold  before  that  time  if  necessary.  The  testator  did 
not  mean  that  the  property  should  not  be  converted  until  the  period 
mentioned,  but  that  it  should  not  be  unconverted  after  that  period. 
In  the  cases  cited  the  clear  rents  were  directed  to  be  enjoyed  in 
specie.      In  Mills  v.  Mills  (8),  which  was  a  stronger  case  than  this, 

was  held  that  the  property  should  be  converted. 

Mr.  Tripp,  for  defendants,  in  the  same  interest : 

In  order  to  prevent  conversion  there  must  be  a  plain  indication 
in  the  will  that  the  property  is  not  to  be  converted.    In  all  the 

(1)  39  B.  E.  334  (2  My.  &  K.  699).  (3)  40  E.  E.  176  (7  Sim.  501). 

(2)  43  E.  E.  153  (1  My.  &  Or.  114). 
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danikl  recent  cases  where  it  has  been  held  not  to  be  converted,  there  has 
Wabbkn.  been  an  express  reference  to  the  property  in  specie  under  the  words 
"  rents/*  "  dividends,"  &c.  In  this  case  the  only  apparent  groond 
for  directing  the  sale  at  the  particular  time  mentioned  is  the 
prevention  of  disputes  between  the  parties  interested  in  the  property  ; 
but  the  same  reason  applies  to  an  immediate  sale. 

At  the  close  of  the  argument  the  Yice-Changellob  asked  the 
counsel  for  the  various  parties  whether  their  object  was  to  have  the 
estate  of  the  testator  administered,  or  merely  to  obtain  a  declaration 
of  construction.  In  the  latter  case  he  should  decline  making  a  decree 
except  by  consent. 

♦  «  «  «  « 

[  293  ]  The  counsel  for  all  parties  expressed  their  desire  to  take  a 

declaration  upon  the  construction  of  the  will  by  consent. 

Thb  Yigb-Chancellob  : 

I  am  of  opinion  as  to  the  sum  of  2,0002.  that  it  is  not  absolutely 
vested.  The  only  question  would  be,  whether  the  words,  ''and  if 
the  said  Sarah  Maria  Warren  should  die  without  leaving  issue  to 
attain  the  age  of  twenty-one  years,"  meant  this — "if  she  should  die 
in  my  lifetime  without  leaving  issue."  I  am  of  opinion  upon  this 
will  that  they  do  not  so  mean ;  and  that,  consequently,  according  to 
the  true  construction  of  the  will,  2,0002.  ought  to  be  invested  and 
the  income  paid  to  Sarah  Maria  Warren  for  her  life,  or  until  further 
order,  with  liberty  to  apply. 

With  regard  to  the  other  question,  the  rule  seems  to  me  accurately 
laid  down  in  pp.  298  and  299  of  the  report  of  Pickering  v.  Pickering^ 
on  appeal (i).  There  Lord  Cottenham  says,  "Very  nice  distinctions, 
&c."  (His  Honour  here  read  Lord  Cottenham's  judgment  to  the 
word  "enjoyment,"  p.  299.)  Now,  as  I  have  said,  these  expressions 
seem  to  me  to  state  the  rule  with  accuracy.  It  is  therefore  a 
question  of  intention  upon  the  construction  of  the  particular  will. 
I  confess  that  my  impression  is,  looking  at  the  whole  of  this  will, 
and  not  applying  my  observations  to  any  other  will  or  to  any  other 
case,  except  for  the  purpose  of  discovering  those  principles  upon 
[  *294  ]  which  all  men  *are  agreed  (the  only  difficulty  being  in  their 
application),  that  there  is  to  be  found  in  this  will  an  expression  of 
intention  that  the  leasehold  property,  to  which  alone  the  argument 
is  confined,  should  be  specifically  enjoyed  and  not  converted, 
(1)  48  E.  E.  104,  at  p.  109  (4  My.  &  Or.  289). 


VOL.  LX.]         1848.     CH.    2  Y.  &  C.  C.  C.  294—295.  151 

It  is  an  admitted  state  of  things  that  the  testator  had  both  free-  Danill 
hold  and  chattel  leasehold  property.  The  relative  positions  of  the  wabbbn. 
two  are  not  in  evidence,  nor  was  that  point  relied  upon  in  argument; 
but  it  is  agreed  on  all  hands  that  these  two  species  of  property  he 
had,  and  I  must  take  it  to  be  agreed  that  these  two  properties  are 
not  required  to  be  resorted  to  for  the  purpose  of  paying  debts  and 
legacies;  and  then  I  find  him  using  this  expression — ''I  give  all 
my  other  property  of  every  description  and  denomination."  That 
must  include  both  freehold  and  leasehold;  showing  that  he  had 
an  impression  on  his  mind  that  the  two  species  of  property 
were  to  form  one  mass  for  a  particular  purpose.  He  then  gives 
them  to  trustees,  not  to  sell,  but  ''in  trust  for  my  sister,  Sarah 
Warren ; "  in  effect,  therefore,  giving  that  united  property  to  his 
sister,  Sarah  Warren,  "not  to  be  subject  to  the  debts  or  control  of 
her  present  or  any  future  husband,  and  after  the  death  of  my  sister, 
Sarah  Warren,  then  in  trust  for  my  niece,  Sarah  Maria  Warren, 
not  to  be  subject  to  the  debt  or  control  of  any  husband  that  Sarah 
Maria  Warren  may  have,  and  after  her  death  unto  her  children  in 
equal  shares  and  proportions ;  and  in  the  event  of  the  said  Sarah 
Maria  Warren  dying  without  leaving  issue  to  attain  the  age  of 
twenty-one  years,  the  whole  of  the  property  to  be  sold  by  public 
auction ;  "  and  so  on. 

Now,  a  very  fair  remark  was  made  in  the  argument,  I  think  by 
Mr.  Tripp,  that  the  object  of  the  testator  in  mentioning  the  sale 
there  was,  not  as  indicating  an  intention  that  there  was  to  be  no  sale 
or  conversion  in  any  other  event,  but  for  the  purpose  of  preventing 
disputes  between  persons  whom  he  might  suppose  likely  to  have  a 
dispute  as  *to  the  division  of  the  property.  It  may  be  observed,  [  *295  ] 
however,  that  there  was  a  possible  division  between  the  children  of 
Sarah  Maria  Warren,  and  yet  the  testator  does  not  express  any 
such  intention  or  wish  with  regard  to  them. 

Upon  the  whole,  it  appears  to  me,  that  the  fair  conclusion  to  be 
drawn  from  the  will  is,  that  there  was  to  be  no  sale  or  conversion, 
either  of  the  real  or  leasehold  property  thus  given  together,  before 
the  event  which  is  there  mentioned ;  and  that,  at  that  time,  and 
not  before  that  time,  both  species  of  property  were  to  be  sold 
together.  My  impression,  therefore,  is,  on  this  particular  will, 
that  there  is  an  expression  of  intention  that  the  leasehold  property 
sbquld  be  enjoyed  in  specie  by  the  sister  and  her  daughter^ 
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1843.  BRADSHAW  v.  THOMPSON. 

^^'  (2  Y.  &  C.  C.  C.  295—298 ;  S.  C.  7  Jur.  386.) 

Brucb^V^C  Under  a  bequest  of  residuary  personal    estate    to    the    Westminster 

.     *    *    '  Hospital,  Charing  Cross :  Held,  that,  under  the  circumstances  of  the  case, 

-'  the  Charing  Cross  Hospital  was  entitled,  in  preference  to  the  Westminster 

Hospital  or  the  Boyal  Westminster  Ophthalmic  Hospital. 

William  Waters,  by  his  will,  dated  the  15th  December,  1837, 
after  giving  certain  specific  legacies,  directed  as  follows:  ''And 
the  remainder  of  my  property,  consisting  of  household  furniture, 
plate,  books,  linen,  glass,  wines,  wearing  apparel,  greenhouse  trees, 
[  ♦296  ]  shrubs,  and  plants  *in  gardens,  with  all  other  property  of  every 
denomination  I  may  die  possessed  of,  to  be  sold  and  equally  divided 
among  the  following  charities,  with  all  other  monies  that  may  be 
in  my  house,  and  in  my  banker's  hands :  The  London  Orphan 
Asylum,  Clapton;  St.  George's  Hospital,  Hyde  Park  Corner; 
Middlesex  Hospital,  Berners  Street;  Indigent  Blind  School,  St. 
George's  Fields ;  Westminster  Hospital,  Charing  Cross ;  London  • 
Hospital,  Whitechapel  Boad ;  Befuge  for  the  Destitute,  Hackney 
Boad ;  London  Ophthalmic  Hospital,  Moorfields  ;  Seamen's  Hospital 
Society,  Bishopsgate  Street." 

In  the  will,  these  various  institutions  were  stated  in  columns, 
the  name  of  each  institution  being  in  the  first  column,  and  the 
situation  of  it  in  the  second. 

There  was  no  institution  precisely  answering  to  the  description 
of  "  The  Westminster  Hospital,  Charing  Cross."  The  share  of  the 
residue  bequeathed  by  the  testator  to  an  hospital  under  that 
description  was  claimed  by  three  different  institutions,  namely,  the 
Westminster  Hospital,  situate  in  the  Broad  Sanctuary,  Westminster; 
the  Boyal  Westminster  Ophthalmic  Hospital,  in  King  William 
Street,  Charing  Cross:  and  the  Charing  Cross  Hospital,  Agar 
Street,  West  Strand.  Of  the  two  last-mentioned  hospitals,  the 
former  was  situated  a  few  yards  nearer  to  the  statue  at  Charing 
Cross  than  the  latter. 

The  Master  having  reported  that  the  testator,  by  the  description 
in  his  will  of  "  Westminster  Hospital,  Charing  Cross,"  meant  the 
"Charing  Cross  Hospital,"  which,  according  to  the  Master's  state- 
ment, afforded  relief  to  all  persons  in  all  cases  requiring  relief, 
and  also  immediate  assistance  in  case  of  accidents,  exceptions  were 
taken  to  this  finding  by  the  two  unsuccessful  claimants,  and  those 
exceptions  now  came  on  for  argument. 
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Mr.    Koe    and    Mr.    Walford,    for    the    Eoyal  Wefltminster    Bradshaw 
Ophthalmic  Hospital,  cited  Wilson  v.  Squire  (i).  Thompson. 

Mr.  Swanston  and  Mr,  Belly  for  the  Westminster  Hospital,  [  297  ] 
observed,  that  theirs  was  the  only  hospital  which  properly  came 
within  the  description  contained  in  the  will ;  and  that,  if  the  words 
*'  Charing  Cross,"  which  were  in  the  second  column,  were  to  be 
regarded,  the  word  "  Westminster,"  which  was  the  principal  word 
in  the  description,  must  be  given  up.  If  there  was  any  doubt  in 
the  description,  the  Court  would  administer  the  fund  cy  prh: 
Bennett  v.  Hayter  (2),  Smith  v.  Campbell  (3),  [and  other  cases]. 

Mr.  Russelly  Mr.  Wigram,  Mr.  Lee^  Mr.  RomiUy,  Mr.  Heathfieldy 
Mr.  Simpson^  Mr.  Kempson,  Mr.  Faber,  Mr.  Nevinson^  and  Mr. 
William  Cooper,  for  other  parties. 

Thb  Vicb-Chancbllor  : 

Considering  the  context  of  the  will  and  the  nature  of  the  subject, 
it  is  impossible  to  treat  the  second  column  as  immaterial,  or 
otherwise  than  as  entering  into  the  substance  of  the  case.  It  is 
impossible,  therefore,  to  hold,  under  the  circumstances  of  this  case, 
that  any  hospital  can  take  under  the  description  of  the  Westminster 
Hospital,  Charing  Cross,  unless  it  be  at  or  near  Charing  Cross ; 
consequently,  I  cannot  treat  the  hospital  in  this  immediate  neigh- 
bourhood as  being,  in  any  sense  which  can  be  applied  to  the  subject, 
at  or  near  Charing  Cross. 

There  are,  in  a  sense  in  which  the  term  may  in  this  case  be 
properly  understood,  two  hospitals  at  Charing  Cross — hospitals 
which  may,  under  this  will,  be  correctly  described  in  their  local 
situation  by  the  term,  "  Charing  Cross."  One  of  these  is  a  general 
hospital,  the  other  only  intended  for  the  reception  of  persons 
labouring  under  a  particular  complaint.  In  every  instance,  whether 
from  ^necessity  or  not,  where  the  testator  has  meant  to  describe  an  [  *298  ] 
institution  for  complaints  of  a  particular  nature,  he  has  so  said ; 
where,  on  the  other  hand  he  has  intended  to  describe  a  general 
hospital,  he  has  used  the  term  '* hospital"  generally.  By  the 
term,  Westminster  Hospital,  I  think  he  meant  a  general  hospital 
at  Westminster. 

There  is,  it  appears,  an  hospital,  which  may  be  described  as  a 
Westminster  hospital,  though  not  the  Westminster  Hospital,  which 

(1)  57  B.  B,  503  (1  y.  &  0.  a  a  (2)  so  E.  R.  no  (2  Beav.  81). 

6di).  (3)  13  B.  B,  224  (19  Vee.  400). 
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V. 

Thompson. 


is  at  Charing  Gross,  and  in  the  city  of  Westminster.  But  for  the 
claim  of  the  Ophthalmic  Hospital  I  should  feel  little  or  no  difficulty. 
When  I  consider,  however,  that  that  hospital  is  intended  for  a 
particular  and  not  a  general  purpose — when  I  consider  that  the 
word  "  ophthalmic  "  is  a  most  important  part  of  its  designation, 
and  when  I  find,  that,  in  the  testator's  will,  limited  are  designated 
as  limited  institutions,  and  general  only  by  general  words, — having 
to  elect  which  of  the  two  institutions  is  intended,  I  think  that  the 
testator  intended  that  hospital  at  or  near  Charing  Cross,  which  is 
called  '*  Charing  Cross,"  and  is  in  the  city  of  Westminster. 

Before  I  allow  these  exceptions  I  must  be  satisfied  that  the 
Master  is  wrong.  My  impression  is  that  he  is  right,  and  I  cannot 
upon  these  materials  say  that  he  is  wrong. 

Exceptions  overruled. 


1843. 
May  6. 

Knight 
Bbuob,  V.-C. 

[299] 


HETHERINGTON  v.  OAKMAN. 

(2  Y.  &  C.  C.  C.  299—301 ;  S.  C.  7  Jur.  670.) 

A  testator  bequeathed  the  residue  of  his  real  and  personal  estate,  upon 
trust  for  his  daughter,  absolutely,  upon  her  attaining  twenty-one; 
provided  that  in  case  his  said  daughter's  decease  should  happen  before  the 
said  age  of  twenty-one,  and  his,  the  testator's  wife,  should  then  be  living, 
then  in  further  trust  to  pay  her  the  whole  interest  of  the  residue  of  his 
estate  and  effects ;  and  on  her  decease,  his  said  daughter  being  dead  before 
the  age  of  twenty-one,  he  devised  to  his  wife  the  house  in  S.  Street,  her 
heirs  and  assigns  for  ever ;  then  in  further  trust  to  pay  the  produce  of  his 
residuary  estate  unto  and  amongst  his  nephews  and  nieces,  the  children  of 
his  sister  Ann,  and  such  of  them  as  should  be  then  living.  The  daughter 
married  and  died  under  the  age  of  21,  without  issue,  in  the  lifetime  of  the 
wife.  The  sister  had  five  children  living  at  the  death  of  the  daughter,  and 
one  only,  Isaac,  living  at  the  death  of  the  wife :  Held,  that  Isaac  was 
entitled  to  the  whole  residue. 

•*  And  "  construed  **  or  "  for  the  purposes  of  the  construction  of  a  will. 

David  Ewart,  by  his  will,  dated  the  16th  October,  1789,  devised 
as  follows  :  "  I  give  and  bequeath  all  my  real  and  personal  estate 
unto  J.  Graham  and  George  Stalker,  and  the  survivor  of  them,  and 
the  executors  or  administrators  of  such  survivor,  in  trust  to  pay  an 
annuity  of  1002.  a  year  to  my  wife ;  also  the  use  of  my  household 
goods  and  furniture ;  and  in  further  trust  to  pay  over  the  residue 
and  remainder  of  my  estates  and  effects  to  my  daughter  Margaret, 
her  heirs  and  assigns  for  ever,  on  her  attaining  the  age  of  twenty- 
one  years,  and  until  such  attainment  to  apply  to  her  maintenance 
and  education  not  more  than  501. ;  provided  always,  that,  in  case 
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my  said  daughter's  decease  shall  happen  before  the  said  age  of  Hbthbrinq. 

twenty-one,  and  my  said  wife  shall  be  then  living,  then,  in  further  ,.. 

trust,  to  pay  her  the  whole  interest  of  the  residue  of  my  estate  and     o^^man. 

effects ;  and  on  her  decease,  my  said  daughter  being  dead  before  the 

age  of  twenty-one,  I  devise  and  bequeath  to  my  wife  the  house  in 

Scotch  Street,  Whitehaven,  het  heirs  and  assigns  for  ever ;  then  in 

further  trust  to  pay  the  produce  of  my  residuary  estate  and  effects 

unto  and  among  my  nephews  and  nieces,  the  children  of  my  sister 

Ann,  to  be  divided  among  them  and  such  of  them  as  shall  be  then 

living,  share  and  share  alike.'' 

The  testator  died  in  December,  1790,  leaving  his  wife,  his  sister 
Ann,  and  his  daughter  Margaret,  surviving  him.  The  daughter 
married,  and  died  under  the  age  of  twenty-one,  without  issue,  in 
the  lifetime  of  the  wife.  The  sister  married  David  Hetherington, 
and  had  several  children,  five  of  whom  were  living  at  the  death  of 
the  daughter,  and  one  only,  Isaac,  was  living  at  the  death  of  the 
wife.  Of  *the  five  children  of  Mrs.  Hetherington  who  were  living  [  •soo  j 
at  the  death  of  the  daughter,  two  had  each  a  child  who  was  living 
at  the  death  of  the  wife,  namely  Mary  Ann,  the  wife  of  Charles 
Oakman,  and  Henry,  the  son  and  personal  representative  of  John 
Hetherington. 

Upon  a  bill  filed  by  Isaac  Hetherington  for  the  administration  of 
the  testator's  estate,  a  question  arose  as  to  the  construction  of  the 
residuary  clause  in  the  testator's  will. 

Mr.  Simpkinsan  (with  whom  was  Mr.  Austen)^  for  the  plaintiff, 
submitted  that  he  was  entitled  to  the  whole  of  the  residue,  observing 
that  the  word  "then,"  in  the  sentence  **  then  in  further  trust  &c.," 
could  only  refer  to  the  period  of  division,  which  was  not  to  take 
place  till  after  the  wife's  death :  Sturgess  v.  Pearson  (i) ;  and  the 
plaintiff  was  the  only  child  of  the  sister  then  living.  *' And  such 
of  them  as  shall  be  then  living,"  must  be  construed  ''  or  such  of 
them"&c. 

Mr.  Swanston  and  Mr.  Rasch,  for  the  defendants  Oakman  and 
wife: 

The  words  **  on  her  decease,"  refer  to  the  death  of  the  daughter. 

The  word  ''  her  "  cannot  refer  to  the  wife,  for  otherwise  the  testator 

will  have  given  his  wife  a  house  upon  her  own  decease.     Then,  if 

the  word  "  her  "  refers  to  the  daughter,  the  words  "  then  in  further 

(1)  20  B.  B.  316  (4  Madd.  411). 
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Hbthkbino-   trust  &c.*'  must  refer  to  the  period  of  the  daughter's  death.     Upon 
r.           the  whole,  the  words  are  suflScient  to  give  all  the  nephews  and 
.      «,^^^„  «  „^«^^j  :^^ L     rpjj^  Court,  if  possible,  will  exclude  none: 


nieces  a  vested  interest. 

Belk  V.  Slack  (l),  Willis  v.  Plaskett{2),  Tipping  v.  Power  (s). 


Mr.    Dixon,    for    the    defendant    Henry 


Mr.    Russell    and 
[  •301  ]  *Hetherington  : 

The  period  of  distribution  is  the  death  of  the  daughter  under 
twenty-one,  living  the  wife.  That  is  the  period  referred  to  through- 
out the  whole  will. 

(The  Vicb-Chancbllor  referred  to  Massey  v.  Hvdson  (4).) 

Mr.  Malins,  who  was  with  Mr.  Purvis,  for  other  defendants, 
mentioned  Davis  v.  Norton  (5). 

The  Vigb-Changellob  : 

I  do  not  find  myself  able  to  doubt  in  this  case.  It  is  impossible, 
upon  any  reasonable  construction,  to  read  the  word  "  and  "  in  the 
clause,  "  and  such  of  them,"  &c.,  otherwise  than  as  ''  or."  The 
question  is,  what  is  the  meaning  of  the  word  '*  then  ?  "  It  appears 
to  me  to  refer  to  the  period  at  which  the  gift  was  to  take  effect  in 
possession.  Was  that  period  the  death  of  the  daughter  or  the  death 
of  the  wife  ?  I  am  of  opinion  that  nothing  was  to  be  done  in  the 
way  of  distribution  till  after  the  death  of  the  wife,  and  that,  as 
there  was  one  nephew  only  living  at  the  death  of  the  wife,  that 
nephew  takes  the  whole  residuary  property. 


184S. 

Knight 
Bbucb,  V.-C. 

[301] 


SYMONS  V.  JAMES  (6). 

(2  Y.  &  a  0.  0.  301—312.) 

A  testator  oommenced  his  will  with  a  direction  that  all  his  debts  and  all 
his  funeral  and  testamentary  expenses  should  be  paid  by  his  executors 
as  soon  as  conveniently  might  be  after  his  decease.  The  executors  were 
two  infant  grandsons  of  the  testator  who  made  various  specific  devises  and 
bequests  and  also  a  residuary  devise  and  bequest  to  trustees  upon  various 
trusts,  under  which  trusts  the  two  infant  grandsons  took  various  future  and 
contingent  interests  in  different  properties  specifically  disposed  of,  and 
would  ultimately  take  the  residue  of  the  testator's  real  and  personal  estato 
remaining  in  the  hands  of  the  trustees  in  equal  shares  as  tenants  in 

(1)  44  R.  R.  71  (1  Keen,  238).  (5)  2  P.  Wms.  390. 

(2)  55  R.  R.  54  (4  Beav.  208).  (6)  In  re  Tarupteray-WiUaume  and 

(3)  58  R.  R.  113  (1  Hare,  405).  Landau  (1881)  20  Ch.  D.  465,  51  L.  J. 

(4)  16  R.  R.  158  (2  Mer.  130).  Ch.  434.  46  L.  T.  542. 
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common :  Held,  upon  the  construction  of  the  whole  will,  that  the  will  had        Symons 
not  the  effect  of  charging  real  estate  of  the  testator,  whether  devised  to  the  v. 

executors,  or  otherwise,  with  the  payment  of  his  debts.  Jambs. 

A  devise  of  freehold,  copyhold,  and  leasehold  property,  apparently  general 
and  residuary,  held  to  be  specific. 

The  will  of  George  Symons  of  Axbridge  in  the  county  of  Somerset, 
dated  the  12th  August,  1830,  was  in  the  following  terms:  ''I 
direct  that  all  my  debts  and  all  my  funeral  and  testamentary 
expenses  shall  be  paid  by  my  executors  as  soon  as  conveniently  may 
be  after  my  decease.  I  give  and  bequeath  unto  my  dear  wife 
Elizabeth  Symons  the  bedstead  and  furniture,  mattrass,  bed,  and 
*bed  clothes  thereon,  and  the  chest  of  drawers  in  the  bedroom  [  *302  ] 
wherein  I  sleep,  to  be  delivered  to  her  within  one  calendar  month 
next  after  my  decease."  And  the  testator  willed  and  directed  that 
his  trustees  thereinafter  named  should  permit  and  suffer  his  said 
wife  to  use  and  occupy  either  the  front  or  the  back  parlour  in  his 
dwelling-house  at  Axbridge  aforesaid,  as  she  might  choose  to  prefer ; 
and  also  to  use  and  occupy  his  said  bedroom  and  such  of  the 
furniture  therein  as  was  not  thereinbefore  given  to  her ;  and  also  to 
use  the  kitchen  and  culinary  utensils  therein  or  belonging  thereto ; 
and  also  to  use  the  pantry,  dairy,  and  cellar  in  and  belonging  to  his 
said  dwelling-house,  and  part  of  the  garden  &c.  to  be  allotted  to 
her  by  his  said  trustees :  all  which  use  and  occupation  should  be 
for  the  term  of  twelve  calendar  months  from  the  time  of  his 
decease.  And  he  gave  and  bequeathed  unto  his  said  wife  the  sum 
of  50/.,  to  be  paid  to  her  within  twelve  calendar  months  from  the 
time  of  his  decease.  And  he  gave  and  bequeathed  unto  his  said 
wife  and  his  daughter  Harriet  Campbell  the  sum  of  251.  each  for 
mourning,  and  20Z.  each  for  mourning  for  his  four  grandchildren 
after  named.  And  he  gave  and  bequeathed  unto  each  of  his  said 
trustees  the  sum  of  252.,  as  a  mark  of  his  esteem.  And  he  thereby 
confirmed  the  settlement  of  an  annuity  of  lOOZ.,  made  on  his  said 
wife  before  their  marriage,  during  her  life,  if  she  should  so  long 
continue  his  widow ;  and  in  addition  thereto  he  gave  and  bequeathed 
to  her  a  further  annuity  or  yearly  sum  of  50Z.  during  her  life,  if 
she  should  so  long  continue  his  widow.  And  he  directed  that  each 
of  the  said  annuities  should  be  paid  half-yearly  in  even  proportions, 
and  that  the  first  half-yearly  payment  thereof  should  be  made  at 
the  end  of  six  calendar  months  next  after  his  decease.  And  he 
thereby  directed  that  the  same  several  annuities  should  be  paid  out 
of  his  residuary  personal  estate,  or  that  his  said  trustees  or  the 
survivors  or  survivor  of  them,  his  heirs,  executors,  or  administrators, 
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Stmokb  sboald  or  might  invest  *a  sufficient  sum  of  money  in  or  upon  some 
James.  good  and  sufficient  mortgage  or  security,  the  interest  or  annual 
[  *303  ]  produce  whereof  would  be  sufficient  to  pay  the  same  annuities,  and 
therewith  to  pay  the  same  accordingly.  Then  followed  bequests  of 
household  linen  and  plate  to  his  wife  and  daughter  and  his  grandson 
George  Griddle  Symons.  And  he  gave  and  bequeathed  unto  his 
said  grandson  George  Griddle  Symons  all  his  law  books,  and  unto 
his  grandson  Edward  Symons  all  his  other  books.  And  he  gave 
and  bequeathed  unto  such  of  his  male  and  female  servants  as  might 
be  living  with  him  at  the  time  of  his  decease  the  sum  of  &L  each, 
to  be  paid  to  them  respectively  within  one  calendar  month  next 
after  his  decease.  And  he  gave,  devised,  and  bequeathed  unto 
William  James,  Bichard  Parsley,  and  Henry  Star  therein  severally 
described,  all  his  manors,  messuages,  lands,  tenements,  and  here- 
ditaments, as  well  freehold  and  copyhold  as  leasehold,  with  their 
and  every  of  their  rights,  members,  and  appurtenances,  subject  to 
such  use  and  occupation  as  he  had  thereinbefore  directed  to  be 
permitted  by  his  said  trustees  to  his  said  wife,  and  also  all  the  rest 
and  residue  of  his  personal  chattels  and  effects  not  thereinbefore 
given  and  disposed  of,  to  hold  the  same  unto  and  to  the  use  of  the 
said  William  James,  Bichard  Parsley,  and  Henry  Star,  their  heirs, 
executors,  administrators,  and  assigns  upon  the  following  trusts, 
(that  is  to  say),  as  to,  for,  and  concerning  his  said  dwelling-house 
(subject  as  aforesaid),  together  with  the  household  furniture  and 
moveable  chattels,  except  such  part  thereof  as  was  thereinbefore 
given  to  his  said  wife,  and  as  to  such  other  part  thereof  whereof  she 
was  to  have  the  use  (subject  to  such  use  as  aforesaid),  and  the 
appurtenances,  upon  trust  that  they  his  said  trustees  and  the 
survivors  and  survivor  of  them,  his  heirs,  executors,  and  adminis- 
trators, should  occupy,  keep,  and  manage  the  same  in  such  manner 
as  they  or  he  should  think  proper,  so  as  that  his  grandchildren  Maria 
[  •304  ]  Symons,GeorgeGriddleSymons,Eliza*Symons  andEdward  Symons 
might  continue  to  reside  in  his  said  dwelling-house  and  premises 
until  his  said  grandson  Edward  Symons  should  have  attained  his 
age  of  twenty-four  years,  if  they  his  said  grandchildren  respectively 
should  think  fit  so  to  reside  therein.  And  when  and  as  soon  as  his 
said  grandson  Edward  Symons  should  have  attained  his  said  age  of 
twenty-four  years,  then  upon  trust  that  they  his  said  trustees  or 
the  survivors  <&c.  should  convey,  assign,  and  transfer  all  and 
singular  the  same  premises,  chattels,  and  effects  unto  and  to  the 
use  of  his  said  grandsons  George  Griddle  Symons  and  Edward 
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Symons,  to  be  divided  equally  between  them  as  tenants  in  common       Stmons 
and  not  as  joint  tenants,  their  heirs,  executors  or  administrators ;       jambs. 
with  benefit  of  survivorship  in  the  event  of  either  dying  without 
having  attained  twenty-four. 

And  as  to,  for,  and  concerning  a  messuage  or  dwelling-house, 
garden,  and  other  hereditaments  which  the  testator  purchased  of 
Thomas  Day  Mason,  and  his  freehold  piece  or  parcel  of  land  situate 
at  Mark  in  the  said  county  of  Somerset,  and  his  leasehold  messuage 
or  tenement  and  premises  held  by  him  under  several  leases  for  lives 
granted  by  the  late  Bishop  of  Bath  and  Wells,  situate  at  Westwick 
in  the  said  county  &c.,  upon  trust  that  they  his  said  trustees  and 
the  survivors,  &c.,  should  receive  the  rents,  issues,  and  profits 
thereof,  and  pay  the  same  unto  his  said  daughter  Harriet  Campbell 
for  her  own  sole  and  separate  use  and  benefit,  in  like  manner  as 
thereinafter  mentioned  of  and  concerning  the  sum  of  2,000Z.  to  be 
invested  in  trust  for  her  benefit,  for  and  during  the  term  of  her 
natural  life ;  and  after  her  decease,  then  upon  trust  for  such  one  or 
more  of  the  testator's  said  grandchildren,  Maria  Symons,  George 
Griddle  Symons,  Eliza  Symons  and  Edward  Symons  as  the  said 
Harriet  Campbell  should  in  manner  therein  mentioned  appoint; 
and  in  default  of  such  appointment,  upon  trust  for  his  said  grand- 
sons George  Criddle  Symons  and  Edward  Symons,  or  such  of  them 
as  ^should  live  to  attain  the  said  age  of  twenty-four  years,  as  [*30o3 
tenants  in  common,  their  heirs,  executors,  administrators,  and 
assigns. 

And  as  to,  for,  and  concerning  his  seven  leasehold  cottages  or 
tenements  formerly  called  the  Malthouse,  and  his  freehold  messuage 
or  tenement,  late  Dovey's,  situate  in  the  parish  of  Axbridge,  and 
also  several  other  specified  freehold,  copyhold,  and  leasehold 
messuages  in  Axbridge  and  Winscombe,  with  their  and  every  of 
their  rights,  members,  and  appurtenances,  upon  trust  that  they 
his  said  trustees  and  the  survivors  &c.  should  permit  and  suffer  his 
son  George  Symons  from  time  to  time  to  let  and  set  the  same,  and 
receive  the  rents  and  profits  thereof  for  and  during  the  term  of  his 
natural  life.  And  he  directed  his  said  trustees  or  trustee  for  the 
time  being  to  join  with  his  said  son  George  Symons  in  granting 
such  lease  or  leases  as  he  might  think  fit  for  any  term  or  terms  for 
years  determinable  on  the  life  of  his  said  son  George  Symons.  And 
from  and  after  the  decease  of  the  said  George  Symons,  then  upon 
trust  that  they  his  said  trustees  or  the  survivors  should  sell  all  the 
last-mentioned  estates  and  convey  the  same  as  in  the  will  mentioned; 
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Stmoits      and  as  to  the  clear  monies  which  should  arise  and  be  received  from 

James.       ^^  or  any  such  sales  after  payment  of  all  the  expenses  of  such 

sales,  upon  trust  to  add  the  same  to  his  the  testator's  personal 

estate,  to  the  intent  that  the  same  might  become  parcel  thereof, 

and  be  disposed  of  accordingly. 

The  testator  then  directed  that  his  trustees  should,  as  soon  as 
conveniently  might  be  after  his  decease,  by  and  out  of  his  said 
personal  estate,  satisfy  and  pay  all  the  principal  monies  which  at 
the  time  of  his  decease  should  be  due  and  owing  upon  or  by  virtue 
of  any  mortgage  or  mortgages  of  the  said  freehold,  copyhold,  and 
leasehold  hereditaments  and  premises  so  limited  in  trust  for  his 
said  son  George  Symons  for  his  life,  or  any  part  or  parts  thereof, 
together  with  all  such  interest  as  might  be  due  and  grow  due  for 
[  •806  ]  the  same,  *to  the  intent  that  his  said  son  George  Symons  might 
have  and  enjoy  the  rents  and  profits  thereof  without  any  deduction 
for  interest :  and  also,  by  and  out  of  his  said  personal  estate, 
satisfy  and  pay  all  the  principal  monies  which  at  the  time  of  his 
decease  should  be  due  and  owing  upon  or  by  virtue  of  any  mortgage 
or  mortgages  or  any  other  of  his  messuages,  lands,  tenements,  and 
hereditaments  (except  on  his  manors,  messuages,  lands,  tenements, 
and  hereditaments  next  thereinafter  mentioned),  together  with  all 
such  interest  as  might  be  due  or  grow  due  for  the  same  ;  to  the 
intent  that  the  person  or  persons  who  might  be  entitled  to  hold  the 
same  under  the  trusts  of  that  his  will,  might  enjoy  the  rents  and 
profits  thereof  without  any  deduction  for  interest. 

And  as  to,  for,  and  concerning  all  that  his  manor  or  lordship  of 
East  Brent,  and  all  those  his  messuage,  lands,  tenements,  and 
hereditaments  purchased  therewith,  and  situate,  lying,  and  being 
in  the  several  parishes  of  East  Brent,  South  Brent,  or  elsewhere,  in 
the  county  of  Somerset  aforesaid,  upon  trust,  that  they  his  said 
trustees,  or  the  survivors  or  survivor  of  them,  or  his  heirs,  should 
let  and  set  the  same  as  soon  as  conveniently  might  be  after  his 
decease,  for  any  term  or  terms  for  years,  which  should  expire  not 
later  than  the  Ist  March,  1884,  at  the  best  and  most  improved 
yearly  rent  or  rents,  &c.,  and  by  and  out  of  the  rents  and  profits 
thereof  should  pay  and  keep  down  the  interest  which  should  from 
time  to  time  become  due  and  payable  for  and  in  respect  of  the 
principal  monies  which  should  be  due  and  owing  on  the  mortgage, 
then  subsisting,  of  the  same  manors,  messuages,  and  hereditaments. 
And  as  to  all  residue  of  the  same  rents  and  profits  which  should 
from  time  to  time  remain  after  keeping  down  the  interest  on  the 
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said  mortgage,  upon  trust  that  they  his  said  trustees  should  invest  Sthons 
the  same  for  the  purpose  of  accumulation,  and  out  of  the  accumula-  james. 
tions  pay  two  sums  of  2,000Z.  each  to  or  for  the  benefit  of  his  grand- 
daughters *Maria  and  Eliza  Symons  at  their  ages  of  twenty-four  [  •307  ] 
years,  with  benefit  of  survivorship  between  them,  in  case  either  died 
under  that  age,  and  in  the  event  of  neither  attaining  twenty-four, 
the  said  sums  to  be  added  to  the  testator's  personal  estate  ;  and 
upon  trust,  after  the  1st  March,  1884,  to  sell  the  manor  and 
hereditaments,  and  apply  the  proceeds  of  the  sale,  first,  in  payment 
of  any  mortgage  subsisting  on  the  estate,  then  in  aid  of  the  before- 
mentioned  bequests  to  his  grand-daughters,  and  out  of  the  surplus 
to  apply  2,000Z.  for  the  benefit  of  his  daughter,  Mrs.  Campbell,  for 
her  life,  for  her  separate  use,  and  at  her  decease,  for  the  benefit  of 
the  four  grandchildren  before-named,  and  the  residue  to  other 
persons.  The  will  then  contained  plauses  giving  the  trustees 
discretionary  power  to  apply  any  portion  of  the  capital  of  the 
legacies  in  the  advancement  of  the  legatees,  or  any  portion  of  the 
capital  or  interest  in  their  maintenance,  previously  to  their  attain- 
ing the  age  of  twenty-four.  Then  followed  a  direction  to  the 
trustees  to  pay  four  shillings  per  week  to  the  testator's  servant 
William  Offer.  Then  followed  this  clause :  ^*  And  as  to,  for,  and 
concerning  all  my  messuages,  lands,  tenements,  and  hereditaments, 
as  well  freehold  and  copyhold  as  leasehold,  situate,  lying,  and  being 
in  the  several  parishes  of  Axbridge,  Cheddar,  Compton  Bishop, 
Bridgewater,  or  elsewhere,  in  the  county  of  Somerset  aforesaid, 
subject  to  all  such  mortgages  or  other  incumbrances  as  may  affect 
the  same  at  the  time  of  my  decease,  and  all  other  my  real  and 
personal  estates  and  effects  of  what  nature  or  kind  soever,  not 
hereinbefore  given  or  disposed  of,  upon  trust  for  my  said  grandsons 
George  Criddle  Symons  and  Edward  Symons,  as  tenants  in  common, 
and  not  as  joint-tenants,  their  heirs,  executors,  administrators,  and 
assigns,  for  all  my  estates,  terms,  and  interests  therein  respec- 
tively." And  the  testator  nominated  and  appointed  his  said  grand- 
sons, George  Criddle  Symons  and  Edward  Symons  to  be  joint 
executors  of  his  will. 

By  a  codicil,  the  testator  revoked  the  devise  and  bequests  *to       [  *308  ] 
Star,  and  his  appointment  as  a  trustee,  and  devised  the  trust  estates 
to  his  son  George  Symons,  whom  he  appointed  a  trustee,  jointly 
with  the  other  trustees. 

The  testator  died  before  the  passing  of  the  statute  8  &  4  Will.  lY. 
c.  104,  namely,  in  or  about  the  year  1882,  and  he  was  not  at  that 
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stmons  time  a  trader  within  the  meaning  of  the  bankrupt  laws.  At  his 
JAME&  death  the  estate  devised  to  Mrs.  Campbell  for  life  was  mortgaged  to 
the  extent  of  6001.  That  devised  to  George  Symons  for  life  was 
mortgaged  for  450Z.  There  was  also  a  mortgage  on  the  East  Brent 
estate.  The  testator  likewise  owed  specialty  debts,  not  secured  by 
mortgage,  to  the  extent  of  about  1,099Z.,  and  simple  contract  debts  to 
the  extent  of  about  1,2742.  He  had  little  or  no  personal  property, 
except  that  by  the  sale  of  his  chattel  leaseholds  after  his  death  a  sum 
of  about  8,1802.  was  realised. 

The  original  bill  was  filed  by  the  four  above-named  grandchildren 
of  the  testator,  who  were  infants,  against  the  trustees,  the  testator*s 
widow,  and  the  tenants  for  life  and  other  persons  beneficially 
interested  in  the  estates  ;  and  upon  George  Griddle  Symons  coming 
of  age  and  proving  the  will,  he  was  made  a  defendant  by  supple- 
mental bill.  The  object  of  the  bill  was  to  ascertain  to  what  extent 
and  in  what  order  the  testator's  debts  should  be  borne  by  his  real 
estates,  and  whether  the  assets  could  in  any  manner  be  marshalled 
in  favour  of  the  widow  and  other  pecuniary  legatees. 
The  cause  now  came  on  for  hearing  for  further  directions. 

Mr,  Russell  and  Mr.  Prendergast,  for  the  plaintiffs. 

Mr.  Swanston  and  Mr.  E.  P.  Smith,  for  Mrs.  Campbell. 

Mr.  Anderdon  and  Mr.  Cooke,  for  the  pecuniary  legatees. 

[  309  ]  Mr.  Simpkinson,  Mr.  Kenyon  Parker,  Mr.  Wtgram,  Mr.  Hallet, 

Mr.  Collins,  Mr.  J.  Bally,  Mr.  Malins,  and  Mr.  Dickenson,  appeared 
for  other  parties. 

The  principal  questions  discussed  were:  1.  Whether  by  virtue  of 
the  introductory  direction  in  the  will  the  real  estates  devised  to  the 
executors  were  charged  with  the  payment  of  the  testator's  debts : 
[Ilenvell  v.  Whitaker  (i),  Finch  v.  Hattersley  (2),  Dover  v.  Oregory  (3), 
Wasse  V.  Heslington  (4)] .  2.  Whether  the  gifts  of  the  real  estate 
and  chattel  leaseholds  contained  in  the  last  clause  in  the  will  were 
general  or  specific ;  and  whether  in  the  event  of  those  gifts  being 
held  to  be  general,  the  pecuniary  legatees  would  be  entitled  to  have 
the  assets  marshalled  against  the  general    devisees:    [Long   v. 

(1)  3  Rusa.  343.     See  27  R.  R.  88.  cited.— 0.  A.  S. 

(2)  27  R.  R.  88  (3  Ruse.  345,  n.).  (4)  41  R.  R.  110  (3  My.  &  K.  495). 

(3)  10  Sim.  393.  A  case  completely  And  see  other  cases  there  noted. — 
covered  by  the  two  cases  previously  O.  A.  S. 
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Short  (1),  Mirehouse  v.  Scaife  (2)].  3.  Whether  the  words  "  subject  stmokb 
to  all  such  mortgages,  &c.,"  in  the  last  devise^  affected  the  right  of  james. 
the  devisees  to  have  the  mortgages  on  the  lands  there  devised  dis- 
charged out  of  the  general  personal  estate  of  the  testator :  Serle  v. 
St.  Eloy  (3),  and  if  it  did  not,  in  what  manner  the  deficiency  of  the 
personal  estate  to  pay  these  and  other  mortgages  was  to  be  made 
up:  HaUiweUy.  Tanner (4).     *     ♦     ♦ 

The  Vicb-Chancbllob  :  May  1 1. 

The  first  question  which  I  reserved  for  consideration  was  that  as 
to  the  effect  of  the  introductory  words  of  the  will  in  this  case, 
directing  the  ^payment  of  the  testator's  debts  and  funeral  and  [  *sio  ] 
testamentary  expenses  by  his  executors.  This  passage  cannot,  and 
perhaps  there  is  not  any  clause  in  the  instrument  which  can, 
be  properly  considered  without  reading  the  whole  will.  And 
after  more  than  one  attentive  perusal  of  it,  having  regard  to  all  the 
gifts  and  passages  that  it  contains  respecting  the  two  grandsons 
who  are  the  executors,  as  well  as  others,  I  am  of  opinion  that  the 
introductory  clause,  as  used  by  this  testator,  was  not  intended  by 
him  to  charge  the  real  estate,  or  make  the  two  grandsons,  or  the 
gifts  to  them,  liable,  otherwise  than  as  they  would  have  been  if  it 
had  been  omitted.  I  view  it  and  must  treat  it  as  matter  of  mere 
form,  inserted  without  any  view  to  the  regulation  of  the  enjoyment 
or  distribution  of  his  property. 

It  is  unnecessary  for  me  to  say  whether  I  do  or  do  not  entirely 
agree  with  the  decisions  in  Finch  v.  Hattersley,  Henvelly.  Whitaker, 
and  Dover  v.  Gregory.  My  judgment  in  this  case,  upon  the  par- 
ticular will  before  me,  may  well  stand  with  them.  Supposing  that 
I  had  decided  Henvell  v.  Whitaker,  and  continued  to  think  it 
rightly  decided,  I  should  say  of  the  present  case  with  reference  to 
that,  as  Sir  John  Leach  said  of  Wasse  v.  Heslington  with  reference 
to  Henvell  v.  Whitaker,  that,  in  that  case,  it  appeared  to  me  mani- 
fest from  the  whole  will  that  the  testator  intended  to  subject  all  his 
property  given  by  his  will  to  the  executors  with  thQ  payment  of 
his  debts  and  funeral  expenses.  It  appears  to  me  in  this  case  to  be 
equally  manifest  that  he  had  not  that  intention. 

The  next  question  is  as  to  the  ultimate  gift  or  gifts  to  the  two 
grandsons  contained  in  the  will  in  these  words :  *'  And  as  to,  for 

(1)  1  P.  Wms.  403.  (4)  32  B.  E.  306  (1  Buss.  &  My, 

(2)  45  B.  B.  164  (2  My.  &  Or.  696).      633). 

(3)  2  P,  Wins.  386. 

11—2 
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8TMON8      and  concerning  all  my  messaages  &c."    (His  Honour  here  read  the 
James.      ^^^t  devise  in  the  will,  as  before  stated  (i).) 

[  ♦311  ]  This  gift,  or  set  of  gifts,  is  specific  of  course,  though  also  *in 

a  sense  residuary,  so  far  as  real  estate  is  concerned,  and  is  residuary, 
but  contended  to  be  also  specific,  as  far  as  personal  estate  is  con- 
cerned. It  may  be  observed,  however,  that  it  has  not  been  alleged, 
and  I  do  not  understand,  that  the  testator  had  any  real  or  leasehold 
property  not  situate  in  the  county  of  Somerset. 

As  to  the  real  estate,  under  these  circumstances,  having  consulted 
the  authorities  to  which  I  was  referred  and  some  others,  I  am  of 
opinion,  having  regard  to  the  whole  will,  that  the  gift  must  be 
treated  as,  for  all  purposes,  specific — carrying  with  it  the  same 
privileges  and  benefits  as  the  other  specific  gifts  of  real  estate  which 
the  will  contains.  The  question  whether  the  chattel  leaseholds  in 
Somersetshire,  included  in  this  gift,  are  to  be  considered  as  given 
specifically,  or  merely  as  part  of  the  residue,  may  be  of  some 
difficulty. 

The  construction  on  which  the  solution  of  this  question  depends 
must  of  course  be  gathered  from  a  view  of  the  whole  will ;  and 
taking  it  altogether,  I  am  of  opinion  that  these  chattel  leaseholds 
were  meant  to  be  given  specifically,  and  ought,  for  every  purpose 
and  in  every  view,  to  be  so  treated. 

I  have  before  said  that  all  the  costs,  and  costs,  charges,  and 
expenses,  of  the  suit,  to  the  present  time,  so  far  as  they  have  been, 
or  shall  be  now  directed  to  be  taxed,  ought  to  be  apportioned  among 
,the  different  portions  of  the  testator's  property  to  which  they  have 
related,  or  by  which  they  have  been  occasioned  respectively,  unless 
a  different  course  has  in  any  former  stage  of  the  cause  been  directed 
without  reservation.  If  that  has  been  done,  I  of  course  must  not 
disturb  it. 

Declare  that  the  East  Brent  mortgage  is  to  be  borne  by  the 
East  Brent  estate  exclusively,  and  that,  subject  to  that  exception, 
the  personal  estate,  not  specifically  bequeathed,  ought  to  be  applied 
in  payment  of  the  mortgages  and  other  specialty  debts  of  the 
testator,  so  far  as  it  will  extend ;  and  it  appearing  that  such 
[  *312  ]  personal  estate  is  insufficient  for  that  purpose,  *let  the  same 
be  applied  rateably  in  discbarge  of  the  several  mortgages  and  other 
specialty  debts.  Declare  that  to  the  extent  to  which  the  mortgage 
debts  shall  not  be  satisfied  out  of  such  personal  estate,  each  devised 

(1)  See  antCy  p.  161. 
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estate  must  defray  the  residue  of  the  mortgage  debts  charged  on  it.  Stmonb 
Declare  that  the  deficiency  of  the  specialty  debts,  not  being  mort-  james. 
gage  debts,  and  the  deficiency  of  the  simple  contract  debts  ought 
to  be  borne  by  the  several  devised  estates,  and  the  specifically 
bequeathed  personal  estate  rateably.  Let  the  Master  apportion 
the  amount  to  be  so  contributed  between  the  several  properties 
so  liable  to  contribute. 


PETO  V.  GARDNER  (1).  iw3- 

^        ^   ^  ^prU  21. 

(2  Y.  &  C.  C.  C.  312—318 ;  S.  C.  12  L.  J.  Ch.  371 ;  7  Jur.  969.)  

Where  infants  are  interested  contingently  in  a  bequest  of  residue  to  a  uhuck^v^c 
dass  of  persons  living  at  a  future  time  and  all  the  adult  members  of  the 


class  have  agreed  to  treat  the  gift  as  indefeasibly  vested,  the  Court,  though 
satisfied  that  the  agreement  would  be  beneficial  to  the  infants,  has  no 
power  to  sanction  the  same  on  their  behalf. 


[812] 


Henby  Peto,  by  his  will,  dated  the  ISth  September,  1880,  and 
executed  so  as  to  pass  freehold  estates,  after  giving  various  pecuniary 
and  specific  legacies,  gave  and  devised  unto  Thomas  Grisell, 
Samuel  Moreton  Peto,  and  Edward  Gardner,  their  heirs,  executors, 
administrators,  and  assigns,  all  his  freehold,  copyhold,  and  lease- 
hold messuages,  lands,  tenements,  hereditaments,  and  premises 
(except  certain  leaseholds  particularly  mentioned),  upon  trust, 
at  the  discretion  of  his  trustees,  to  make  sale  thereof,  and  after 
payment  thereout  of  his  debts,  legacies,  funeral  and  testamentary 
expenses,  to  invest  the  residue  of  the  proceeds  of  such  sale  in  the 
Government  funds,  and  to  stand  possessed  thereof  in  trust  to  pay 
certain  annuities  given  by  the  will ;  and  as  to  all  the  rest,  residue, 
and  remainder  of  his  estate  and  effects  whatsoever,  including  the 
produce  of  the  sale  of  his  freehold,  copyhold,  and  leasehold  estates 
not  by  him  thereinbefore  disposed  of,  the  testator  directed  that  it 
should  be  at  his  decease  divided,  or  considered  as  divided  into  five 
equal  parts ;  and  he  thereby  gave  and  bequeathed  one-fifth  part 
thereof  unto,  between,  and  amongst  ♦all  and  every  the  then  present  [  *3i3  ] 
children  of  his  brother,  William  Peto,  the  elder,  who  should  be 
living  at  the  time  of  the  decease  of  the  said  William  Peto,  but  not 
to  be  transferable  and  paid  to  such  issue  until  after  his  decease;  and 
the  testator  appointed  the  before-named  Thomas  Grisell,  Samuel 
Moreton  Peto,  and  Edward  Gardner,  the  executors  of  his  will. 

(1)  In  re  Jackwii  (1882)  21  Ch.  D.      declined  to  treat  Feio  v.  Gurdner  as 
786.    In  the  recent  case  of  In  re  Wdls,      now  binding  on  him. — 0.  A.  S. 
W.  N.  (1903)  p.  68,    Faewbll,   J^, 
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peto  At  the  time  of  the  death  of  the  testator^  there  were  five  children, 

qabdnes.  and  no  more,  of  William  Peto,  the  elder,  namely  the  before- named 
Samuel  Moreton  Peto,  William  Peto  the  younger,  Sophia,  James, 
and  Ann. 

By  an  indenture,  dated  the  Slst  March,  1838,  and  made  between 
the  four  first  named  of  the  five  children,  Ann  being  then  an  infant, 
reciting  the  will  of  the  testator,  and  that>  in  order  to  prevent  loss 
to  the  issue  and  estate  of  such  of  the  said  four  adult  children 
of  William  Peto,  the  elder,  parties  thereto,  as  might  happen  to  die 
in  his  lifetime,  and  to  place  them  all,  whether  some  of  them  should 
so  die,  or  all  of  them  happen  to  survive  him,  upon  the  same  footing 
in  respect  to  all  the  interests  to  be  eventually  taken  by  them  under 
the  will,  and  including  such  further  share  as  might  possibly  fall  in 
and  accrue  upon  the  decease  of  their  infant  sister  Ann  in  their 
father's  lifetime,  the  said  four  children  had  agreed  as  between 
themselves,  and  as  far  as  regarded  their  own  respective  rights  and 
interests  under  the  will,  to  consider  their  interests  thereunder,  as 
at  the  date  of  the  present  indenture,  not  contingent  but  actually 
vested,  and  that  the  circumstance  or  fact  of  the  death  of  any  of 
them  in  the  lifetime  of  their  father  should  not  prevent  their 
respective  shares  in  the  said  one-fifth  part  of  the  testator's  residuary 
estate  from  vesting  in  the  representatives  of  the  deceased,  as  part 
of  their,  his,  or  her  estate :  it  was  witnessed  that  for  establishing 
the  said  agreement,  and  in  consideration  of  the  mutual  expectant 
benefit  of  the  chance  of  survivorship  as  between  the  parties  thereto, 
in  case  any  one  or  more  of  them  should  happen  to  die  in  the 
[  ♦314  ]  ♦lifetime  of  the  said  William  Peto,  the  elder,  the  share  or  shares  of 
the  parties  or  party  so  dying  should  not  survive  and  accrue  to  and 
for  the  benefit  of  such  of  the  said  four  children  parties  thereto  as 
might  outlive  their  father,  but  should  devolve  to  the  representatives 
and  assigns  of  the  deceased  children  or  child  as  part  of  their,  his, 
or  her  estate,  in  the  same  manner  as  if  the  shares  had  vested 
in  interest  in  all  four  of  the  parties  thereto  at  the  time  of  the 
testator's  death,  and  had  not  been  made  contingent  by  the  death 
of  any  of  the  said  children,  parties  thereto,  in  the  lifetime  of  their 
said  father ;  and  that  the  survivors  or  survivor  of  such  children, 
parties  thereto,  who  should  happen  to  outlive  their  said  father, 
should  be  considered  as  trustees  or  a  trustee  for  the  representatives 
or  assigns  of  the  deceased  children  or  child,  parties  or  a  party 
thereto,  of  and  so  far  as  regarded  the  shares  or  share  of  such 
deceased  children  or  child    and  including  such  shares  or  share 
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as  might  accrue  upon  the  decease  of  any  of  the  said  five  children,        Pbto 
whether  ^infants  or  adult,  as  they,  he,  or  she  would  have  been     gaednbb. 
entitled  to  had  they,  he,  or  she  survived  their  said  father. 

By  an  indenture  of  settlement,  dated  the  2nd  April,  1838,  and 
made  between  Sophia  Peto  of  the  one  part,  and  the  before-named 
Thomas  Grisell  and  Samuel  Moreton  Peto  of  the  other  part,  reciting 
the  will  of  the  testator,  and  the  last-stated  indenture,  all  the 
presumptive  and  expectant  share  of  Sophia  Peto  in  the  one-fifth 
part  of  the  testator's  residuary  estate  was  assigned  to  the  parties 
thereto  of  the  second  part,  their  executors,  administrators,  and 
assigns,  as  to  one  moiety  in  trust  for  the  said  Sophia  Peto  and  her 
assigns,  for  her  own  sole  and  separate  use  and  benefit,  free  from 
the  debts  of  any  after-taken  husband,  and  subject  to  her  appoint- 
ment, notwithstanding  any  future  coverture,  and  in  default  of  such 
appointment  upon  the  same  trusts  as  the  other  moiety ;  and  as  to 
the  other  moiety,  upon  certain  trusts  for  the  benefit  of  herself  and 
^her  issue,  in  the  event  of  her  marriage,  in  strict  settlement.  [  *3i6  ] 

In  October,  1839,  Sophia  Peto  married  William  French,  and  there 
were  issue  of  the  marriage  two  children. 

By  an  indenture  of  settlement,  dated  the  3rd  April,  1841,  and 
made  between  Samuel  Moreton  Peto  of  the  first  part,  Mary  Peto  his 
wife  of  the  second  part,  and  E.  B.  Gardner  and  James  Taylor  of 
the  third  part,  reciting  the  will,  the  indenture  of  the  31st  March, 
1838,  and  the  desire  of  S.  M.  Peto  of  making  a  more  competent 
provision  for  his  wife,  it  was  witnessed  that,  for  efiectuating  such 
desire,  all  the  expectant  and  presumptive  share,  as  well  original  as 
accruing,  of  the  said  S.  M.  Peto,  in  the  one-fifth  part  of  the 
testator's  residuary  property  was  assigned  to  the  parties  of  the  third 
part,  upon  trust,  to  invest  &c.,  and  pay  the  dividends  to  Mary 
Peto,  for  her  life,  for  her  separate  use,  and  after  her  decease  to 
assign  and  transfer  the  capital  to  such  persons  as  she  should 
appoint,  and,  in  default  of  appointment,  to  her  next  of  kin. 

Mary  Peto  died  in  May,  1842,  without  having  executed  her  power 
of  appointment  under  the  last-mentioned  deed,  leaving  four  children 
by  her  husband  S.  M.  Peto. 

In  January,  1842,  Ann  Peto,  who  had  then  lately  attained  the 
age  of  twenty-one  years,  joined  with  her  brothers  William  and 
James,  in  the  execution  of  a  deed  to  the  like  purport  and  effect,  as 
to  their  respective  interests  under  the  will,  as  that  of  the  Slat 
March,  1888 ;  reserving  however  to  the  last-mentioned  deed  its  full 
operation. 


168  1843.    CH.    2  Y.  &  C-  C.  C-  815—817.  [b-r. 


peto  The  present  bill  \^a8  filed  by  the  infant  children  of  Samael 

Gabdkeb.  Moreton  Peto  and  Sophia  French,  against  the  trustees  under  the 
testator's  will,  the  trustees  of  the  settlements,  and  the  children  of 
William  Peto  the  elder,  for  the  purpose,  if  possible,  of  obtaining 
a  decree  for  carrying  the  deed  of  the  81st  March,  1888,  into 
execution. 

It  having  been  referred  to  the  Master  to  inquire  whether  the 
[  '316  ]  arrangement  between  the  parties  would  be  ^beneficial  to  them,  he 
by  his  report  found  that  the  arrangement  between  the  several  parties 
was  incomplete,  by  reason  of  Ann  Peto  not  having  attained  her  age 
of  21  years  when  the  agreement  of  the  81st  March,  1888,  was  made 
and  executed,  in  consequence  whereof  she  could  not  be  a  party  to 
such  agreement.  That  the  defendants  Samuel  Moreton  Peto  and 
Sophia  French  were  rendered  incompetent,  by  reason  of  their 
respective  settlements,  to  join  in  an  agreement  with  Ann  Peto  so  as 
to  complete  the  arrangement  with  the  several  parties.  And  he  was 
therefore  of  opinion,  that  it  would  be  fit  and  proper  and  for  the 
benefit  of  the  plaintiffs  and  all  parties  to  this  suit  not  competent  to 
consent,  who  were  presumptively  or  otherwise  entitled  under  the 
indentures  of  settlement,  of  the  2nd  April,  1888,  and  the  8rd  April, 
1841,  that  the  defendants,  Thomas  Grisell,  Samuel  Moreton  Peto, 
William  French,  Edward  Bensley  Gardner,  and  James  Taylor,  the 
trustees  of  the  settlements,  should,  on  behalf  of  themselves,  and  all 
parties  interested  under  the  same,  accede  and  become  parties  to  an 
agreement  or  arrangement  of  the  nature  of  that  contained  in  the 
indenture  of  the  81st  March,  1888.  And  he  was  of  opinion,  that, 
having  regard  to  the  intentions  of  the  parties  to  prevent  loss  to 
their  issue,  as  expressed  in  the  deed  of  agreement  of  the  81st 
March,  1888,  such  agreement  or  arrangement  could  and  might  be 
carried  into  effect  under  the  sanction  and  direction  of  this  Court, 
by  means  of  a  deed  of  agreement  or  arrangement  to  be  settled  and 
approved  of  by  him,  wherein  the  defendants  Thomas  Grisell,  Samuel 
Moreton  Peto,  William  French,  Edward  Bensley  Gardner,  and 
James  Taylor,  in  their  character  of  and  as  trustees  of  the  indentures 
of  settlement,  should  severally  agree  with  the  defendants  William 
Peto  the  younger,  James  Peto,  and  Ann  Peto,  for  converting  the 
respective  shares  of  the  children  of  William  Peto  the  elder  in 
the  residuary  estate  into  vested  interests  instead  of  contingent 
interests. 

This  report  was  absolutely  confirmed. 

The  cause  now  came  on  for  hearing  for  further  directions. 
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Mr.  Russellf  and  Mr.  Piggott,  for  the  plaintiffs,  relied  on  the        Pbto 
Master's  finding,  and  observed,  that,  in  effectuating  arrangements     gabdkeb. 
of  this  sort  relating  to  real  property,  the  Court  had  gone  a  consider- 
able length,  and  that  the  same  principle  would  apply  to  personal 
property :  Taylor  v.  Philips  (l),  Chetwynd  v.  Fleetwood  (2). 

Mr.  Wigram,  and  Mr.  Dawson,  for  the  defendants. 

The  Vicb-Chancellor  : 

If  I  could  see  any  question  in  dispute  here,  it  is  possible,  con- 
sistently with  practice  and  principle,  that  some  arrangement  might 
be  made  upon  certain  terms.  But  with  regard  to  the  validity  of 
these  two  settlements,  not  only  no  question  has  been  raised,  not 
only  the  pleadings  have  proceeded  upon  the  validity  of  these  two 
settlements,  but  there  seems  considerable  reason  to  contend  that, 
having  regard  to  the  position  occupied  under  the  will,  the  foundation 
of  the  whole  gift,  by  the  persons  who  were  trustees  of  these  two 
settlements  and  who  executed  them,  there  would  be  a  positive 
difficulty  in  impeaching  them  upon  the  ordinary  ground  relating  to 
voluntary  assignments.  There  is,  however,  no  question  as  to  their 
validity  upon  the  materials  before  me,  and  I  must  therefore  assume 
their  validity. 

Then  the  question  is  this.  Certain  property  is  settled  by  the 
will.  Fart  of  the  property  so  settled  is  an  interest  contingent  on 
the  death  of  Ann  Peto.  It  is  proposed  to  withdraw  this  part  from 
the  operation  of  the  settlement — *deliberately  to  unsettle  it — to  [  *3i8  ] 
take  it,  on  others  giving  up  some  other  contingent  claim.  There  is 
nothing  in  dispute.  It  is,  in  fact,  a  withdrawal  by  sale  or  exchange 
of  part  of  the  settled  property,  in  consideration  of  the  substitution 
of  something  else.  It  appears  to  me  not  competent  to  the  Court 
to  carry  such  an  arrangement  into  execution;  but,  under  the 
circnmstances  of  the  case,  I  have  no  objection  to  say  that  the 
arrangement  is,  in  the  opinion  of  the  Court,  beneficial  to  the 
parties. 

Declare  that,  in  the  opinion  of  this  Court,  it  would  be  beneficial 
to  effectuate  the  agreement,  and  let  the  parties  be  at  liberty  to 
apply  for  such  Act  of  Parliament  for  that  purpose  as  they  may  be 
advised. 

(1)  2  Vee.  Sen.  23.  (2)  1  Br.  P.  C.  300  (ed.  Toml.). 
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1W3.  HOLLAND   V.   CLARK. 

March  4. 
(2  Y.  &  0.  0.  0.  319—322.) 

Bbuck,  v.-c.        [This  was  a  question  determined  on  further  consideration  of  a 
[  319  ]       case  already  reported  in  57  R.  R.  287  (1  Y.  &  C.  C.  C.  161),  and  the 
Yige-Ghancellor's  decision  upon  this  question  will  be  found  at  the 
end  of  that  report :  see  67  R.  R.  at  p.  292.] 


Bbucb,  V.-C. 

[328-| 


1W3.  HANSON  V.  LAKE. 

May  27. 
_  (2  Y.  &  C.  C.  0.  328.) 

MTPR*  \^  n  ^'^  *  decree  for  specific  performance  against  the  infant  heir-at-law  of  a 

vendor,  the  Court,  where  there  has  been  no  default  on  either  side,  will  give 
no  costs  on  either  side. 

Thb  plaintiff  agreed  by  writing,  dated  the  17th  March,  1842,  to 
purchase  a  freehold  estate  of  Richard  Lake.  The  purchase-money 
was  paid,  and  the  plaintiff  was  let  into  possession  ;  but  before  any 
conveyance  was  executed,  and  on  the  12th  May,  1842,  Richard 
Lake  died,  intestate,  leaving  an  infant  heir-at-law. 

The  bill  prayed,  that  the  agreement  might  be  specifically 
performed,  and  that  the  infant  might  be  declared  a  trustee  for  the 
plaintiff,  and  decreed  to  execute  a  conveyance. 

Mr.  Glaase,  for  the  plaintiff. 

Mr.  Collyer,  for  the  defendant. 

Upon  the  plaintiff's  counsel  asking  for  his  costs,  the  Vice- 
Ghancellor,  after  noticing  the  short  space  of  time  which  had 
elapsed  between  the  date  of  the  agreement  and  the  death  of  the 
vendor,  enquired  whether  there  was  any  authority  for  allowing 
a  plaintiff  the  costs  of  the  suit  in  such  a  case  against  an  infant 
defendant?  ^ 

Mr.  Glasse  mentioned  The  Midland  Counties  Railway  Company 
V.  Westcomb  (i). 

The  Vice-Chancbllor  said,  that  he  thought  there  must  have 
been  some  default  in  that  case.  Here  it  was  admitted  that  there 
was  no  default  on  either  side. 

(1)  11    Sim.   57.      The    practice  is      the  decision  in    Hanson    v.    Lake.^ 
V   established  in  accordance  with      O.  A.  S. 
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Decree  an  immediate  conveyance.     Let  the  purchaser  bear  his      Hanson 
own  costs  of  the  suit.     Let  the  infant  have  his  costs  out  of  the        lakb. 
personal  estate  of  the  intestate,  on  the  administratrix  appearing  and 
consenting  to  be  bound  by  the  decree. 


EIDER  V.  JONES.  i843. 

May  26. 
(2  Y.  &  0.  C.  0.  329-^36.)  JL 

Upon  a  bill  filed  to  set  aside  a  mortgage  security  taken  by  a  solicitor  from  BaucK^V^C 
his  client,  circumstances  of  oppression  and  misconduct  being  proved  against         ^  „  '    * 
the  mortgagee,  it  was  held  that,  inasmuch  aS)  if  solvent,  he  would  have         ^ 
been  liable  to  pay  part  at  least  of  the  costs  of  the  suit,  being  insolvent, 
neither  he  or  his  provisional  assignee  were  entitled  to  receive  costs. 

The  attorney  of  a  mortgagee  held  the  mortgage  deed,  claiming  a  lien 
upon  it  against  his  client,  to  an  amount  at  least  equal  to  the  value  of  the 
security.  The  mortgagee  took  the  benefit  of  the  Insolvent  Debtors*  Act 
Upon  a  bill  filed  by  the  mortgagor  to  set  aside  the  security,  or  to  redeem, 
the  Court,  on  the  application  of  the  mortgagor,  ordered  the  mortgagee's 
attorney,  though  not  a  party  to  the  suit,  to  deliver  the  deed  to  the 
mortgagor,  upon  payment  of  what  was  due  from  the  mortgagor  imder  the 
security,  in  satisfaction  of  the  lien. 

Under  the  will  of  Bichard  Brittain,  Mary  Bider  was  entitled  for 
life  to  one  undivided  moiety  of  an  estate  mentioned  in  the  pleadings, 
with  remainder  as  to  a  one  undivided  seventh  part  to  her  daughter, 
Mary,  in  tail.  The  parties  so  interested  contracted  to  sell  their 
interests  to  a  Mr.  Heathcote,  who,  many  years  ago,  was  let  into 
possession  of  the  premises.  In  consequence,  however,  of  difiSculties 
in  the  title,  the  contract  had  not  been  completed,  nor  the  purchase- 
money  paid  at  the  time  of  presenting  the  present  petition. 

In  1828,  Mary  Bider  and  her  daughter  employed  Thomas 
Wyndham  Jones  as  their  solicitor,  and,  being  in  great  distress, 
procured  from  him,  at  various  times,  the  loans  of  several  small 
sums  of  money.  Jones  afterwards,  at  their  request,  applied  to 
and  obtained  from  Mr.  Heathcote  the  annual  payment  of  502.,  in 
discharge  of  the  interest  due  on  the  unpaid  purchase-money  for 
the  estate.  He  also,  under  a  written  authority,  signed  by  Mary 
Bider  and  her  daughter,  from  time  to  time  received  from  Heathcote 
the  50/.,  and  it  was  agreed  that  what  he  so  received  should  be 
applied  in  payment  of  what  might  be  due  from  them  to  him  for 
monies  advanced  and  business  done. 

In  the  course  of  these  transactions  Mary  Bider  and  her  daughter 
gave  Jones  two  promissory  notes  for  802.  each,  and  two  acceptances 
for  50/.  each.     Afterwards,  in  September,  1883,  Jones,  without 
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Rider  any  previous  communication  with  them,  prepared,  and  required 
Jones.  them  to  execute  to  him,  an  indenture  of  mortgage  of  the  premises, 
[  *330  ]  to  secure  lOOZ.  *and  interest.  Upon  their  refusal  to  do  this  he 
brought  his  action  against  Mary  Bider  on  one  of  the  acceptances, 
and  arrested  her.  He  also  commenced  proceedings  on  the  other 
securities,  but  agreed  to  discontinue  them  upon  his  clients  con- 
senting to  execute  the  mortgage,  which  they  accordingly  did. 
They  subsequently  executed  to  him  a  deed  of  further  charge  of 
the  premises. 

In  July,  1836,  Jones  commenced  an  action  against  Mary  Bider 
on  her  covenant,  contained  in  the  mortgage-deed,  for  payment  of 
the  1002.,  and  also  an  action  against  John  Trelfa  (who  in  the 
interim  had  married  Mary  Bider,  the  daughter),  on  certain 
acknowledgments  which  he  had  given  in  respect  of  the  foregoing 
transactions.  These  actions  led  to  the  present  suit,  in  which  the 
original  bill  was  filed  in  April,  1837,  by  Mary  Bider,  and  John 
Trelfa  and  Mary  his  wife,  against  Jones,  alleging,  that  an  open 
unsettled  account  existed  between  the  parties  in  respect  of  monies 
received  and  paid  by  the  defendant  for  the  plaintiffs ;  that,  upon 
taxing  that  account,  a  balance  would  be  found  due  to  the  plaintiffs; 
and  that,  with  respect  to  monies  due  to  the  defendant  for  business 
done,  no  bill  of  costs  had  been  rendered  to  the  plaintiffs,  though 
frequently  applied  for.  The  prayer  of  the  bill  was,  that  the  proper 
accounts  might  be  taken,  and  the  bills  of  costs  examined  and  taxed; 
that  it  might  be  declared  that  the  securities  were  fraudulently 
obtained,  and  might  be  delivered  up  to  the  plaintiffs;  and  that, 
if  necessary,  they  might  be  let  in  to  redeem  the  premises ;  and,  for 
an  injunction,  to  restrain  the  proceedings  at  law. 

The  plaintiffs  having  obtained  an  injunction,  pursuant  to  the 
prayer  of  the  bill,  that  injunction  was  continued  by  order ;  and  by 
the  same  order  the  Master  was  directed  to  take  an  account  of  the 
dealings  and  transactions  between  the  parties;  with  liberty  to  state 
special  circumstances. 

After  this  order  was  obtained,  Jones  became  insolvent,  and  his 
[  *33i  ]  estate  and  effects  were  vested  in  Sturgis,  as  provisional  "^assignee 
under  the  Insolvent  Debtors'  Act.  Sturgis  was  brought  before  the 
Court  by  supplemental  bill. 

The  Master  afterwards  made  his  report,  whereby  he  found,  that, 
under  the  written  authority  before  mentioned,  Jones  had  received 
sums  amounting  to  170Z. ;  that  he  had,  on  the  other  hand,  paid 
and  advanced,  on  account  of  Mary  Bider  and  her  daughter,  several 
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soms  of  money;  that  he  had  also  become  entitled  to  be  paid  several  Rider 
sums  in  respect  of  his  bills  of  costs  (delivered  since  the  commence-  jones. 
ment  of  the  suit),  which  bills  of  costs  the  Master  had  reduced  from 
146{.  to  66/.  3a.  by  disallowing  all  charges  connected  with  the 
mortgage  securities,  and  by  taxation;  and  that  the  amount  of 
monies  so  due  to  him  was  1962.  Ss.  lOd.  That  there  would  there- 
fore remain  due  to  the  defendant  Jones,  upon  the  balance  of 
accounts,  in  respect  of  the  several  before-mentioned  dealings  and 
transactions,  the  sum  of  262.  Ss.  lOd. 

It  appeared  from  the  schedules  to  the  Master's  report  that, 
exclusively  of  Jones's  demand  for  professional  charges,  there  was 
due  to  him  in  the  account  between  the  parties  at  the  time  when 
he  arrested  Mary  Bider,  and  also  when  he  procured  the  execution 
of  the  mortgage  security,  the  sum  of  92.  only,  and  that  when  he 
commenced  the  actions  which  were  the  subject  of  these  suits,  he 
had  been  overpaid,  and  that  there  was  due  from  him  to  the  plaintiffs 
on  the  same  account  the  sum  of  40Z. 

Before  the  report  was  confirmed  an  offer  was  made  by  the 
plaintiffs  to  the  defendant  Sturgis,  with  the  approbation  of  the 
Master,  to  pay  him  the  balance  of  262.  3a.  lOd.  upon  having  the 
deeds  of  mortgage  and  further  charge  delivered  up,  and  a  convey- 
ance of  the  premises  to  the  plaintiffs.  Sturgis,  however,  declined 
to  accept  this  offer,  but  obtained  an  order  for  confirming  the 
report,  and  an  order  for  setting  down  the  original  and  supplemental 
causes  for  hearing,  for  the  purpose,  as  recited  by  the  latter  order,  of 
obtaining  the  directions  of  the  Court  as  to  the  payment  of  *the  above-  [  •332  ] 
mentioned  sum,  and  of  Sturgis's  costs  of  the  supplemental  suit.  | 

The  causes  came  on  for  hearing  before  Knight  Bruce,  Y.-C,  in  I 

April,  1843,  when  his  Honour  declined  to  order  the  payment  of  the  i 

sum  of  262.  3a.  lOd.  to  the  defendant  Sturgis,  without  the  delivery 
up  by  him  of  the  deeds  of  mortgage ;  but  it  being  then  alleged  by 
the  defendants'  counsel  that  the  deeds  were  in  the  possession  of 
Mr.  George  Smith,  the  solicitor  of  Jones  in  this  suit,  who  claimed  ! 

some  lien  upon  them  as  against  Jones,  an  enquiry  was  directed 
upon  that  point,  with  liberty  to  any  of  the  parties,  within  a  given 
time,  before  the  order  for  the  enquiry  should  be  drawn  up,  to  apply 
to  the  Court. 

The  plaintiffs  now  presented  their  petition,  praying  that  they 
might  be  at  liberty  to  pay  into  Court  the  said  sum  of  262.  3a.  10(2., 
and  that  thereupon  the  defendants  and  George  Smith  might  be 
respectively  ordered  to  deliver  up  and  procure  to  be  delivered  up 
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Hides  to  the  petitioners,  the  indentares  of  mortgage  and  farther  charge, 
Jones.  ^^^  ^  re-assign  and  to  release  to  the  petitioners,  Mary  Rider  and 
Mary  Trelfa,  the  respective  estates  and  interests  created  by  the 
said  indentares ;  and  that  the  defendants  and  George  Smith  or  one 
of  them  might  be  ordered  to  pay  to  the  petitioners  the  costs  of  this 
application. 

Mr.  Mathews  and  Mr.  Pole,  for  the  petition : 

(The  Vice-Chancbllor  mentioned  the  case  of  Bell  v.  Taylor  {i).) 

*  *  This  is  a  strong  case.  The  whole  is  foanded  on  defendant's 
own  answer,  his  own  admissions,  and  his  own  evidence.  It  reveals 
a  coarse  of  most  oppressive  condact  by  a  solicitor  towards  a  poor 
coantry  client.  The  deeds  must  be  delivered  ap,  and  the  plaintiffs 
[  *333  ]  are  entitled  to  *their  costs ;  and  as  Jones  and  Sturgis  will  not  agree 
between  them  which  is  to  receive  the  262.  S^.  lOd.,  one  or  other  of 
them  mast  pay  the  costs  of  this  petition,  which  has  been  rendered 
necessary  by  their  conduct. 

Mr.  Follett,  for  the  defendant  Sturgis : 

This  defendant  is  entitled  to  receive  the  costs  of  the  suit  and 
petition.  If  a  mortgagor  comes  into  equity  to  redeem,  he  must 
not  only  pay  the  costs  of  the  mortgagee,  but  the  costs  of  necessary 
parties  occasioned  by  the  dealing  of  the  mortgagee  with  his 
security :  Wetherell  v.  Collins  (2).  This  applies  a  fortiori  to  Sturgis, 
who  is  a  public  officer.    ♦     *     * 

Mr.  Daniel,  for  the  defendant  Jones.     *     *    * 

Mr.  Russell,  for  Smith : 

How  can  a  plaintiff  bring  in  the  solicitor  of  the  defendant  and 
treat  him  as  his  own  solicitor  ?  In  Bell  v.  Taylor,  the  deeds  had 
got  into  the  hands  of  the  solicitor  for  the  purposes  of  that  suit,  and 
there  being  no  lien,  it  was  held  that  the  Court  could  order  him  to 
deliver  them  up.  The  principles  of  that  case  are  not  applicable 
here. 

[  334  ]  Mr.  Mathews,  in  reply : 

The  bill  is  not  simply  a  bill  to  redeem,  but  to  set  aside  securities 
as  fraudulent.     If   Jones  had  not  been  insolvent  he  would  have 

(1)  42  B.  B.  162  (8  Sim.  216).  (2)  18  B.  B.  229  (3  Madd.  255). 
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had  to  pay  the  costs  of  the  suit.     Stargis,  therefore,  who  has  not       Bideb 
disclaimed,  but  identifies  himself  with  Jones,  can  claim  no  costs.       jonks. 
As  to  Smith,  the  Court  has  a  clear  jurisdiction  on  general  principles 
to  order  him  to  deliver  up  the  deeds:  but  it  may  be  doubted 
whether  he  has  not  waived  any  question  as  to  the  jurisdiction,  by 
attending  here  and  in  the  Master's  office, 

Thb  Yige-Ghangellor  : 

The  result  of  the  whole  case  is,  that,  after  some  years  of  litiga- 
tion, the  plaintiffs  are  entitled  to  have  the  securities  restored  to 
them,  and  a  reconveyance,  upon  payment  of  26Z.  and  a  fraction  to 
one  of  the  defendants ;  and  it  is  agreed  between  the  defendants  and 
Mr.  Smith,  that,  as  between  them,  that  sum  belongs  to  Mr.  Smith : 
Mr.  Smith's  also  is  the  hand  which  holds  the  securities. 
Therefore,  the  plaintiffs  must  pay  within  a  given  time  this  sum 
to  Mr.  Smith;  and  let  the  decree  or  order  be  prefaced  with  a 
statement,  that  it  is  admitted  at  the  Bar,  that,  as  between  Sturgis, 
Jones,  and  Smith,  that  sum  belongs  to  Smith,  to  be  paid  him  in 
full  satisfaction  of  all  demands  under  the  securities,  or  either  of 
them.  Upon  payment  being  made,  let  Smith  re-deliver  the 
securities  (the  deeds,  bills,  and  notes)  to  the  plaintiffs,  and  there- 
upon let  Sturgis,  and  all  other  necessary  parties  (if  any),  execute  a 
reconveyance  of  the  mortgaged  property  to  the  plaintiffs,  or  as  they 
shall  direct ;  the  reconveyance  to  be  settled  by  the  Master,  if  the 
parties  differ,  and  not  to  be  parted  with  to  the  plaintiffs  till  further 
order.  Reserve  all  costs  subsequent  to  the  present  time,  with 
liberty  to  apply. 

Ab  to  the  costs  of  the  suit  to  the  present  time,  considering  the 
nature  of  the  securities,  the  circumstances  under  which  they  appear 
to  have  been  obtained,  the  nature  of  the  actions,  and  the  amount  of 
the  debt,  it  is  plain,  that  ^this  cannot  be  considered  as  a  common  |-  •sas  j 
mortgage  case.  I  do  not  approve  of  some  of  the  circumstances 
which  have  taken  place,  and  if  Jones  were  not  insolvent,  I  should 
have  thrown  part  at  least  of  the  costs  upon  him ;  but  he  being 
insolvent,  and  not  paying  costs,  the  question  arises  whether  he  is 
entitled  to  receive  any  costs.  I  am  of  opinion  that  he  is  certainly 
not  so  entitled,  except  as  to  the  petition.  Considering  the  position 
in  which  he  stands,  the  nature  of  the  petition,  and  its  prayer,  Jones 
mast  have  the  costs  of  the  petition.  These  the  plaintiffs  must  pay, 
— I  say  it  with  reluctance;  but  let  them  be  added  to  their  own 
costs,  for  there  is  a  view  in  which  that  may  possibly  be  useful  to 


176 


1843.    CH.    2  Y.  &  C.  C.  C.  335—836. 


[r.b. 


BiDEB 
If. 

Jones. 


[  ♦sse  ] 


them.  Jones  is  not  to  have  any  costs  in  the  Master's  office  from 
the  plaintiffs. 

As  to  Sturgis,  it  is  true  that  he  comes  in  as  a  public  officer  in 
right  of  Jones  the  insolvent ;  but  he  had  full  opportunity  of  making 
himself  master  of  the  case.  He  might  have  disclaimed,  and  thereby 
have  saved  expense.  But  he  appears  to  have  taken  up  the  litigation 
as  a  contending  party.  The  litigation  is  decided  substantially  in 
the  plaintiffs'  favour.  1  must  leave  him  therefore  to  take  his  own 
costs,  out  of  the  insolvent's  estate,  of  the  suit  generally  to  the 
present  time,  including  the  costs  of  the  petition. 

Then,  with  respect  to  Mr.  Smith.  Considering  the  nature  of 
the  case,  I  remain  of  opinion  that  Mr.  Smith  should  have  the  costs 
of  the  petition  from  the  plaintiffs ;  by  which  1  mean,  strictly  and 
merely  the  costs  of  the  petition;  not  of  any  proceedings  in  the 
Master's  office.  The  plaintiffs  are  not  to  pay  the  costs  of  investi- 
gating that  lien  which  Smith  claimed  against  other  persons. 

As  to  the  plaintiffs'  costs,  including  the  costs  which  they  pay  to 
Jones,  and  to  Smith — and  also  as  to  Smith's  costs  which  I  do  not 
direct  to  be  paid  by  the  plaintiffs — they  *must  be  paid  out  of  the 
insolvent's  estate.  The  insolvent  has  been  substantially  in  the 
wrong.  Let  the  injunction  be  made  perpetual.  As  to  the  costs  at 
law,  I  say  nothing. 


1843. 
May  27. 

Knight 
Bruce,  V.-C. 

[386] 


MEGGISON   V.   FOSTER. 

(2  Y.  &  C.  C.  C.  336—341 ;  S.  C.  12  L.  J.  Oh.  415 ;  7  Jur.  646.) 

A  person  gave  a  bond  for  5,000^  to  his  sister,  but  failing  to  pay  the 
interest  due  on  that  bond,  gave  her  another  bond  to  secure  the  arrears  of 
interest.  He  afterwards  deposited  with  his  sister  the  title-deeds  of  his  real 
estates  "as  a  collateral  security  for  the  bond  debts."  Subsequently,  in 
contemplation  of  the  marriage  of  the  sister,  the  two  bonds  were,  with  the 
consent  and  privity  of  the  obligor,  settled  upon  trusts  for  the  benefit  of  the 
intended  husband  and  wife ;  no  reference,  however,  being  made  in  the 
settlement  to  the  deposit  of  title-deeds.  The  marriage  took  effect,  and  about 
four  years  after,  the  obligor  became  bankrupt :  Held,  that,  assuming  the 
consideration  for  the  first  bond  to  have  been  voluntary,  yet  there  being  no 
fraud  suggested  against  any  party,  or  insolvency  proved  against  the  obligor, 
the  settlement  was  a  valuable  security ;  and  that  by  virtue  of  the  bonds, 
the  instrument  of  deposit,  and  the  settlement,  the  trustee  of  the  settlement 
was  equitable  mortgagee  of  the  real  estate  for  the  monies  due  on  the  bonds 

The  circumstance  that  the  Court  of  Bankruptcy  has  concurrent  juris- 
diction in  the  case,  is  not  a  necessary  ground  for  refusing  costs  to  a  party 
seeking  the  assistance  of  a  court  of  equity. 

In  February,  1826,  William  Smith  Batson  execated  to  his  sister 
Elizabeth  Maria  Batson  a  bond  to  secure  to  her  the  payment  by 
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the  obligor  of  the  sum  of  5,0002.  and  interest  on  the  25th  Augast     Meogison 
following.  Foster. 

On  the  1st  December,  1886,  Batson,  in  consideration  of  the 
arrears  of  interest  on  the  before-mentioned  bond,  and  of  some 
small  sums  due  from  him  to  his  sister,  gave  her  a  bond  for  1,000{« 
and  interest.     This  bond  was  made  payable  on  the  1st  June,  1836. 

On  the  9th  December,  1885,  Batson  deposited  with  his  sister  the 
title-deeds  of  an  estate  belonging  to  him,  and  at  the  same  time  gave 
her  a  memorandum  in  these  words : 

*'  Newcastle,  9th  December,  1886. 

"  I  deposit  these  deeds  of  my  estate  of  Higham  Dykes  ♦with  my      [  *337  ] 
sister  Elizabeth  Maria  Batson,  as  a  collateral  security  for  my  bond 
debts  due  to  her. 

"W.  S.  Batson." 

By  an  indenture,  dated  the  29th  February,  1886,  and  made  in 
contemplation  of  a  marriage  then  agreed  upon  between  Elizabeth 
Maria  Batson  and  S.  S.  Meggison,  the  bonds  and  the  monies 
secured  thereby  were  assigned  to  William  Clayton  Walters,  in  trust 
for  Elizabeth  Maria  Batson  for  her  separate  use  during  the  joint 
lives  of  herself  and  her  intended  husband,  and  in  case  she  should 
survive  her  intended  husband,  in  trust  for  her  absolutely ;  but  in 
case  she  should  die  in  his  lifetime,  in  trust  for  her  intended 
husband  for  life,  and  after  his  decease  as  she  should  by  will, 
notwithstanding  her  coverture,  appoint,  and  in  default  of  appoint- 
ment to  such  persons  as  by  virtue  of  the  Statute  of  Distributions 
would  at  her  death  have  been  entitled  to  her  personal  estate  as  her 
next  of  kin  in  case  she  had  died  a  widow  and  intestate.  The  settle- 
ment contained  a  proviso  that  the  sums  secured  by  the  bonds 
should  not  be  called  in  during  the  lifetime  of  W.  S.  Batson,  nor 
after  his  decease,  except  upon  the  request  in  writing  of  the  intended 
husband  and  wife,  or  the  survivor.  No  notice  was  taken  in  the 
settlement  of  the  deposit  of  deeds  or  the  memorandum. 

The  settlement  was  made  with  the  privity  and  consent  of 
W.  S.  Batson,  and  the  marriage,  which  took  effect  soon  after,  was 
likewise  had  with  his  consent.  The  interest  on  the  6,000Z.  was 
regularly  paid  from  the  date  of  the  settlement  to  the  bankruptcy  of 
Batson,  which  took  place  in  December,  1841. 

The  bill,  which  was  filed  by  the  husband  and  the  trustee  of  the 
settlement  against  the  assigne  of  the  bankrupt,  the  wife,  and 
other  parties,  prayed  that  the  estate,  the  title-deeds  of  which  had 
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Mbggison  been  deposited,  might  be  sold,  *and  that  out  of  the  purchase- 
FosTEB.  money  the  money  due  in  respect  of  the  bonds  might  be  paid  to  the 
[  *338  ]      trustee,  or  that  the  assignees  might  be  absolutely  foreclosed. 

The  assignees  by  their  answer  admitted  that  the  settlement  was 
made  with  the  privity  and  consent  of  Batson,  but  insisted  that  at 
the  times  of  the  execution  of  the  bonds  and  the  deposit  of  title- 
deeds  he  was  in  insolvent  circumstances  (i).  No  fraud,  however, 
upon  the  creditors  or  otherwise  was  suggested. 

The  case  having  been  opened  for  the  plaintiffs,  it  was  noticed 
that  some  of  the  defendants  who  had  been  served  with  a  copy  of  the 
bill,  pursuant  to  the  23rd  of  the  Orders  of  August,  1841,  did  not 
appear  by  counsel.  The  Vice- Chancellor  expressing  some  doubt 
whether  the  cause  could  proceed  in  their  absence,  the  plaintiffs' 
counsel  undertook  to  appear  for  them. 

Mr.  Wigram  (with  whom  was  Mr.  Bates)  ^  for  the  plaintiffs, 
observed  that  whether  the  first  bond  was  voluntary  or  not,  the 
second  bond,  the  deposit,  and  settlement  were  securities  for  value. 

(He  was  then  stopped  by  the  Vicb-Chancbllor,  who,  in  calling 
upon  the  defendants*  counsel,  told  them  that  they  might  assume, 
for  the  purpose  of  their  argument,  that  the  first  bond  was  merely 
an  act  of  bounty  from  a  brother  to  his  sister.) 

Mr.  liitssell  and  Mr.  Toller,  for  the  defendants,  the  assignees : 

Bankruptcy  destroys  the  previous  right  under  the  securities. 
In  the  Court  of  Bankruptcy  the  trustee  could  have  no  right  to 
hold  a  voluntary  security ;  and  it  must  be  the  same  in  this  Court 
for  the  purposes  of  this  cause.  There  may  indeed  be  some  difficulty 
in  contending  that  the  second  bond  could  not  be  proved  under  the 
fiat ;  but  the  first  was  purely  voluntary. 

[  •SSQ  ]  (The  Vicb-Chancellob  :  *A  voluntary  gift,  secured  by  a  deed  upon 

which  an  action  may  be  brought  immediately,  is  a  valuable  security). 

We  submit  that  it  is  not  such  a  security  as  can  be  enforced  in 
the  administration  of  bankruptcy ;  add  to  which  the  obligor  was 
insolvent  at  the  time. 

If  the  bonds  were  voluntary,  the  settlement  could  not  alter  the 
nature  of  the  property  ;  for  no  valuable  consideration  passed  from 
the  obligor.    He  was  not  in  loco  parentis  to  his  sister.    Besides, 

(1)  Seo  6  Geo.  IV.  c.  16,  s.  73  [ref.  12  &  13  Vict.  c.  106,8. 1 ;  see  now  46  &  47 
^ict.  c.  52]. 
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the  lands  in  question  are  not  specifically  affected  by  the  settlement ;     MEaoisoN 
for,  singularly  enough,  it  takes  no  notice  of  the  deposit.  Fosteb. 

The  Yige-Ghancellob  : 

I  see  no  difficulty  in  this  case,  in  my  view  of  the  law.  A 
gentleman  in  circumstances  of  solvency  gives  a  bond  (which  for 
the  sake  of  argument  may  be  taken  to  be  voluntary)  for  5,000Z.  to 
his  sister — under  circumstances  of  perfect  fairness — under  circum- 
stances preventing  the  possibility  of  his  asserting  any  claim  to 
relief  against  it.  Interest  accrues  due  upon  it,  and  in  the  course 
of  years  he  gives  his  sister  a  bond  for  what,  on  a  rough  calculation, 
the  arrears  amount  to,  with  or  without  some  small  additional  con- 
sideration. This  bond  has  not,  as  I  understand,  been  contended 
to  be  voluntary  further  than  as  the  whole  or  part  of  the  considera- 
tion, for  it  consisted  of  arrears  due  on  the  former  bond.  It  is 
suggested  that  when  this  was  done  he  was  not  solvent,  but  it  is 
not  suggested  that  he  had  committed  an  act  of  bankruptcy — it  is  not 
suggested  that  he  contemplated  bankruptcy — ^it  is  not  suggested 
that  there  were  any  circumstances  of  dishonesty  or  unfairness  in 
the  transaction;  which  I  must  therefore  treat  as  a  transaction 
open,  honest,  and  fair. 

Subsequently  to  this  bond,  but  as  an  entirely  distinct  matter,  the 
bankrupt  of  his  own  accord  deposited  the  title-deeds  of  a  real  estate 
with  his  sister,  as  obligee  in  the  bonds,  voluntarily,  as  it  appears, 
except  as  that  term  *may  be  excluded  by  the  mere  existence  of  the       [  *uo  ] 
bonds,  and  not  bargaining  for  any  benefit  by  reason  of  the  deposit— 
the  deposit  being  fairly  made,  and  any  notion  of  bankruptcy  being 
still  out  of  the  question.     In  the  course  of  a  month  or  two  after- 
wards the  sister  marries,  with  the  knowledge  and  consent  of  the 
brother.    With  the  same  knowledge  and  consent  the  two  bonds  are 
made  the  subject  of  settlement,  and  the  settlement  contains  a  clause, 
which  the  sister  inserts  for  the  protection  of  the  brother  against  her 
husband  and  the  trustee,  to  save  him  from  being  sued  when  it 
might  be  inconvenient  to  him  to  pay.     An  observation  has  been 
made  that  it  is  singular  that  the  mortgage  was  not  mentioned  in 
the  settlement.      That  observation,  however,  comes  to  nothing 
when  it  is  admitted  that  there  was  no  unfairness  in  the  transac- 
tion, for  the  omission  can  only  be  of  service  to  the  argument  of  the 
assignees  as  evidence  of  unfairness.     Under  the  circumstances 
which  I  have  stated — four  years  or  more  having  elapsed  since  the 
settlement — the  brother  becoming  a  bankrupt,  it  is  suggested  as 
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doubtful  whether  the  benefit  of  this  security  can  be  obtained  for 
the  parties  interested  under  the  settlement.  I  have  no  doubt  upon 
the  subject. 

Declare  that,  by  virtue  of  the  bonds,  the  instrument  of  deposit, 
and  the  settlement,  the  plaintiff,  William  Clayton  Walters,  is  the 
equitable  mortgagee  of  the  real  estate  for  principal  and  interest 
due  on  the  bonds.  Take  an  account  of  what  is  due  for  principal 
and  interest  on  the  bonds. 

Mr.  RmseU  then  submitted  that  the  plaintiffs  were  not  entitled 
to  their  ordinary  costs  as  mortgagees,  inasmuch  as  they  might  have 
applied  to  the  Court  of  Bankruptcy;  and  he  referred  to  a  case  where, 
under  similar  circumstances.  Sir  John  Leach  had  refused  a  plaintiff 
his  costs. 

The  Vice-Chakcellob  said,  that  at  that  time  the  right  of  appeal 
as  to  matter  of  fact  was  not  limited  by  the  Bankrupt  *Law.  That, 
and  other  circumstances,  distinguished  the  present  case  from  the 
case  which  had  been  referred  to.  His  Honour,  therefore,  was  of 
opinion  that  the  plaintiffs  were  entitled  to  their  costs. 


1843. 
June  10. 

Knight 
Bbucb,  V.-C. 

[345] 
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SMITH  V.  LYNE. 

(2  Y.  &  C.  C.  C.  345—351.) 

A  person  transfers  a  sum  of  stock  into  the  names  of  trustees,  and  by  an 
indenture  under  his  hand  and  seal,  declares  that  the  stock  shall  be  held  by 
the  trustees  upon  certain  trusts  for  the  benefit  of  A.  and  her  children  by  the 
settlor.  The  settlor  afterwards  obtains  from  the  trustees  a  re-transfer 
of  the  stock  to  himself  and  razes  the  seals  from  the  deed.  By  his  will,  not 
referring  to  the  deed,  he  gives  A.  an  annuity  and  other  benefits,  and  the 
residue  of  his  estate  to  the  children  :  A.  is  entitled  to  the  provision  made 
for  her  both  by  the  deed  and  the  will. 

In  the  year  1827,  and  for  some  time  previously,  the  plaintiff,  a 
single  woman,  cohabited  with  Philip  Lyne,  by  whom  she  had  two 
sons,  called  respectively  Philip  Lyne,  and  Thomas  Lyne,  who  were 
born  on  the  18th  August,  1826. 

On  the  9th  April,  1887,  Philip  Lyne,  the  father,  caused  *to  be 
transferred  into  the  joint  names  of  Charles  Philip  Lyne,  and 
Henry  Moreton  Dyer,  a  sum  of  8,1662.  QL  per  cent.  Consols ;  and 
by  an  indenture  of  that  date,  made  between  Philip  Lyne  of  the  one 
part,  and  the  trustees  of  the  other  part,  and  duly  executed  by 
Philip  Lyne,  after  reciting  that  Philip  Lyne  was  desirous  of  making 
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some  provision  for  the  plaintiff,  and  also  for  her  infant  twin  children.  Smith 
andy  for  that  purpose,  had  that  day  transferred  into  the  names  of  ltne. 
the  trustees  the  before-mentioned  sum  of  8,1662.  stock,  upon  the 
trusts  thereinafter  expressed ;  it  was  witnessed  and  declared,  that 
the  trustees  should  stand  possessed  of  the  stock,  upon  trust  to  pay 
the  dividends  thereof  to  the  settlor  for  his  life,  and  after  his  decease 
to  pay  the  dividends  to  the  plaintiff  for  the  maintenance  of 
herself  and  the  children,  till  the  latter  should  have  attained  the 
age  of  nine  years,  if  the  plaintiff  should  so  long  remain  unmarried, 
and  have  no  other  issue;  and  after  the  children  should  have 
attained  that  age,  upon  trust  out  of  the  dividends  to  pay  602.  per 
annum  to  the  plaintiff  for  her  life,  in  case  she  should  remain 
unmarried  and  without  having  any  other  issue,  and  the  residue  of 
the  dividends  for  the  maintenance  and  education  of  the  children, 
as  the  trustees  should  think  fit,  until  they  should  attain  twenty- 
one;  and,  upon  their  attaining  that  age,  then  as  to  the  whole 
stock,  subject  to  the  annuity  of  60Z.,  upon  certain  trusts  for  the 
benefit  of  the  children  and  their  issue;  and  in  case  both  the 
children  should  die  under  the  age  of  twenty-one  without  leaving 
lawful  issue,  then  in  trust,  subject  as  aforesaid,  for  the  executors 
and  administrators  of  the  settlor. 

It  appeared  from  the  plaintiff's  bill  that  Philip  Lyne  did  not 
communicate  to  her  the  fact  of  his  having  made  this  settlement, 
but  that,  shortly  after  the  date  of  its  execution,  he  delivered  to  her 
a  sealed  parcel,  with  an  indorsement  to  the  effect  that  it  was  for 
her,  and  to  be  opened  after  his  death ;  that,  upon  opening  this 
parcel,  which  the  plaintiff  did  soon  after  the  receipt  of  it,  she 
found  therein  a  *copy  of  the  indenture,  but  that,  from  fear  of  giving  [  •347  ] 
offence,  she  made  no  mention  to  the  settlor  of  what  she  had  done. 

For  some  time  after  the  execution  of  the  settlement,  Philip  Lyne 
received  the  dividends  of  the  8,1662.  stock,  by  means  of  a  power  of 
attorney  granted  to  him  by  the  trustees.  In  September,  1885,  he 
procured  the  trustees  to  transfer  the  whole  of  the  stock  into  his 
own  sole  name.  He  at  the  same  time  tore  off  the  seals  from  the 
indenture  of  settlement. 

By  his  will,  dated  the  28th  March,  1840,  Philip  Lyne,  after 
appointing  Charles  Philip  Lyne,  Henry  Moreton  Dyer,  William 
Sowton,  and  John  Henry  Deffell,  his  executors,  and  disposing  of  an 
advowson  therein  mentioned,  gave  to  the  plaintiff,  who  was  described 
as  then  living  with  him,  the  sum  of  202.,  to  be  paid  immediately 
after  his  decease ;  and  after  making  certain  specific  bequests  to  his 
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Smith  sons  Philip  and  Thomas,  the  testator  gave  to  the  plaintiff,  during 
Lynk.  ^^^  lite,  the  usage  of,  but  not  the  absolute  property  in,  or  any  dis- 
posing power  over,  all  such  of  his  goods  and  effects  as,  at  the  time 
of  his  decease,  should  lie  in  or  about  the  cottage  or  dwelling-house 
at  Gompton,  then  occupied  by  her  father,  Thomas  Soane  Smith : 
and  he  directed  that  the  trustees  for  the  time  being  of  his  residuary 
estate  should,  within  two  calendar  months  after  his  decease,  if  the 
plaintiff  required  it,  provide  a  comfortable  cottage  and  garden,  in 
or  near  the  parish  of  Westbourne,  for  the  residence  of  the  plaintiff, 
and  should  pay  the  landlord  a  rent  not  exceeding  12Z.  per  annum 
for  the  same,  and  expend  in  and  about  the  taxes  and  repairs  of  the 
said  cottage,  an  annual  sum  not  exceeding  62.,  if  requisite,  and 
permit  and  suffer  the  plaintiff  to  use  and  occupy  the  said  cottage 
and  garden  with  the  appurtenances,  during  her  natural  life,  if  she 
should  think  proper  to  reside  therein.  But  it  was  his  intention, 
[  •348  ]  and  he  expressly  directed,  that  if  the  plaintiff  *should  marry,  or  if 
she  should  become  the  mother  of  any  other  children,  or  if  she 
should  demise,  let,  or  part  with  the  possession  of  the  said  premises, 
or  any  part  thereof,  or  if  the  said  premises,  or  any  part  thereof, 
should  be  seized  or  taken  by  virtue  or  in  consequence  of  the  insolvency 
of  the  plaintiff,  or  of  any  legal  or  equitable  proceeding  whatsoever, 
then,  in  either  of  the  said  cases,  he  directed  that  the  said  tenancy 
should  be  determined  by  his  said  trustees,  and  the  said  respective 
annual  payments  by  them  should  be  discontinued  by  them.  And  the 
testator  du-ected  that  his  said  trustees  should  purchase,  or  set  apart 
and  appropriate,  out  of  his  residuary  trust  estate,  or  the  produce 
thereof,  so  much  stock  in  the  31.  per  cent.  Consolidated,  and  SI.  per 
cent.  Reduced,  Bank  Annuities,  respectively,  as  at  the  time  of  his 
death  would,  together,  be  sufficient  to  secure  to  the  plaintiff,  during 
her  natural  life,  the  due  and  punctual  payment  of  one  clear  annuity 
of  40Z.  by  equal  quarterly  portions  of  lOZ.  each  ;  and  that,  until  such 
appropriation  should  have  actually  taken  place,  an  annuity  to  that 
amount  should  be  paid  out  of  the  general  income  of  his  residuary 
estate.  The  testator  then,  after  devising  various  parts  of  his  real 
and  leasehold  estates  to  different  devisees,  amongst  which  were 
estates  in  the  island  of  Horney  and  Westbourne,  and  other  parishes 
in  the  county  of  Sussex,  which  he  devised  to  his  said  sons,  Philip 
and  Thomas,  in  tail,  devised  all  other  his  freehold,  copyhold,  and 
leasehold  estates,  to  the  use  of  the  said  Henry  Moreton  Dyer, 
William  Sowton,  and  John  Henry  Deffell,  their  heirs,  executors, 
administrators,  and  assigns,  upon  trust  to  sell  the  same,  and  lay 
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out  the  monies  arising  from  such  sale,  and  all  monies  arising  from  Smith 
his  personal  estate  after  payment  of  his  just  debts,  his  funeral  and  lynb. 
testamentary  expenses,  and  the  pecuniary  legacies  he  bequeathed  by 
his  will,  or  to  be  bequeathed  by  codicil,  in  the  purchase  of  3Z.  per 
cent.  Consolidated  Annuities,  in  the  joint  names  of  the  said 
trustees ;  *and,  out  of  the  dividends  of  such  stock,  he  directed  the  [  *^^^  ] 
trustees  to  pay  three  several  annuities  of  30Z.  and  201.  to  his  sisters, 
and  one  of  12L  to  the  father  and  mother  of  the  plaintiff,  (for  whose 
use  he  directed  a  cottage  to  be  reserved,  and  kept  in  constant 
repair),  and  subject  thereto  bequeathed  the  whole  of  such  stock, 
(after  payment  of  his  debts,  funeral  and  testamentary  expenses, 
and  legacy  duties,  and  all  other  expenses  from  time  to  time  incident 
to  the  performance  of  the  trusts  of  the  will),  upon  certain  trusts 
for  the  benefit  of  the  testator's  said  sons,  Philip  and  Thomas,  and 
their  issue.  And  the  testator  gave  various  powers  to  the  trustees 
with  respect  to  the  maintenance,  education,  and  advancement  of 
his  said  sons. 

The  testator,  by  codicil,  bequeathed  several  pecuniary  legacies, 
but  did  not  otherwise  alter  or  revoke  his  will.  He  died  in  Novem- 
ber, 1840,  leaving  his  two  sons,  Philip  and  Thomas,  surviving  him ; 
and  in  January,  1841,  his  will  was  proved  by  all  the  executors.  In 
January,  1842,  the  bill  was  filed  by  the  plaintiff,  for  the  purpose  of 
having  it  declared  that  she  was  entitled  both  to  the  provision  made 
for  her  by  the  settlement,  and  that  made  for  her  by  the  will,  and 
that  the  same  might  be  secured  for  her  benefit. 

The  indenture  of  settlement,  with  the  seals  torn  off,  was  found 
amongst  the  testator's  papers  at  the  time  of  his  death. 

The  executors,  by  their  answer,  admitted  assets  of  the  testator 
sufficient  to  answer  the  plaintiff's  claim,  provided  the  Court  should 
be  of  opinion  that  the  testator's  estate  was  liable  thereto. 

Mr.  Wigram  (with  whom  was  Mr.  Jackson)^  for  the  plaintiff, 
observed,  that  the  trustees  had  been  guilty  of  a  breach  of  trust,  to 
which  the  testator  was  a  party,  and,  consequently,  that  his  estate 
was  indebted  to  the  trust  to  the  ^extent  of  the  sum  secured  by  the  [  *^^^  ] 
settlement.  There  was  nothing  to  show  that  the  provision  made 
for  the  plaintiff  by  the  will  was  in  satisfaction  of  that  provided  for 
her  by  the  settlement 

Mr.  Teed  and  Mr.  Piggott,  for  the  executors : 
The  settlement  wap  neyer  communicated  to  the  plaintiff  b^  the 
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testator.  After  he  had  executed  it,  he  changed  his  intention, 
procured  a  re-transfer  of  the  stock  to  himself,  and  cancelled  the 
deed.  It  must  he  admitted,  that  when  he  made  his  will  he  was,  in 
a  sense,  debtor  to  the  trust.  He  was  under  a  moral  obligation  to 
provide  for  the  plaintiff  and  her  children.  But  he  intended  to 
substitute  one  provision  for  the  other.  It  cannot  be  considered  as 
a  case  of  double  portions.  The  fact  that  he  destroyed  one  provision 
must  satisfy  the  Court  that  such  was  his  intention. 


(The  Vicb-Chancbllor  : 
to  that  effect.) 


There  is  no  evidence  of  any  declaration 


The  deed  can  be  considered  no  more  than  a  covenant  to  make 
provision  for  the  plaintiff,  and  the  covenant  is  carried  into  effect  by 
the  will. 

The  Vicb-Chancbllor  : 

I  am  unable  to  discover  any  serious  question  in  this  case.  A 
trust  is  created, — a  valid  and  binding  trust, — affecting  a  fund  for 
which  the  author  of  the  trust  afterwards  becomes  indebted  to  the 
cestui  que  trust,  or  to  the  trustees,  and,  through  them,  to  the  cestui 
que  trust.  He  then  makes  his  will,  by  which  he  gives  certain 
benefits  to  the  cestui  que  trust.  The  case  is  not  one  of  satisfaction, 
nor  do  the  principles  applicable  to  such  cases  apply  to  it.  Nor  is 
it  like  the  case  of  a  legacy  to  a  wife  or  legitimate  children.  From 
the  nature  of  the  present  case,  the  Court,  in  disposing  of  the 
question,  can  only  look  to  the  terms  of  the  will. 

If  the  testator  had  meant  the  provision  made  for  the  plaintiff  by 
the  will  to  be  in  satisfaction  of  demands  *which  she  had  against 
him,  he  might  have  so  said.  When  he  made  the  will  he  had  the 
parchment  in  his  possession,  and  therefore  it  may  be  presumed, 
that  he  had  the  subject  present  to  his  mind ;  but  it  is  clear  that  he 
has  said  nothing  about  it  in  his  will.  The  plaintiff  is  entitled  to 
both  provisions. 


1843. 

June  12, 13, 

29. 

Knight 
Beuce,  V.-C. 

[864] 


MILN  V.  WALTON. 

(2  Y.  &  C.  C.  C.  354—363;  S.  C.  7  Jur.  892.) 

A  person  purchased  a  ship  of  0.,  in  consideration  of  three  bills  of 
exchange)  which  he  indorsed,  and  delivered  to  the  vendor.  He  ahout  the 
same  time  wrote  an  order  to  his  agent  W.,  directing  him  to  pay  the  amount 
of  one  of  the  bills,  750^.,  to  C,  out  of  the  freight  of  the  ship.  By  a 
8ub8e(}uent  written  order,  l^e  directed  W.  to  satisfy  out  of  the  freight,  the 
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amount  of  any  current  bills  given  by  him  in  payment  for  the  vessel.     W.,  Miln 

after  accepting  both  orders,  discounted  for  C.  the  750/.  bill :  Held,  upon       «r   *'     , 
the  construction  of  the  orders,  and  the  circumstances  of  the  case  generally,  TiTOK. 

that  the  second  order  was  not  a  revocation  of  the  first,  and  that  the  lien  of 
W.  on  the  freight,  for  the  amount  of  the  750/.  bill,  was  prior  to  that  of  the 
holders  of  the  other  bills. 

A  creditor  having  a  mortgage  on  the  funds  of  his  debtor  for  part  of  his 
debt,  does  not  necessarily  surrender  that  mortgage  or  lower  its  priority,  by 
taking  a  subsequent  mortgage  on  the  same  funds  for  the  whole  of  the  debt. 

A.,  a  creditor,  having  a  security  for  his  debt  upon  funds  of  the  debtor, 
takes  afterwards,  either  alone,  but  on  behalf  of  himself  and  £.,  another 
creditor  of  the  same  debtor,  or  jointly  with  B.,  a  security  for  both  debts,  on 
the  same  funds  which  were  the  subject  of  A.'s  separate  security:  A. 
does  not  thereby  necessarily  relinquish  the  separate  security,  or  alter 
its  precedence. 

In  April,  1841,  Henry  Castle,  being  owner  of  the  barque 
Elizabeth,  and  being  indebted  to  the  Dundee  Union  Bank  in  a 
considerable  sum  of  money,  assigned  to  Henry  Eeil  as  the  manager 
of  such  bank,  82-64th  parts  of  the  before-mentioned  vessel,  as  a 
security  for  the  sum  due.  The  bill  of  sale  was  absolute,  and  the 
shares  so  assigned  appeared  in  Eeil's  name  in  the  register,  but  it 
was  understood  between  the  parties  to  be  a  mortgage  transaction 
only. 

In  May,  1841,  Castle  contracted  to  sell  the  ship  to  Alexander 
Gopsell  Pooley.  The  consideration  for  the  purchase  was  iOOl.  in 
ready  money,  and  bills  of  exchange  to  the  respective  amounts  of 
1,4242.  10s.,  7001,,  and  7502.,  drawn  by  Alexander  Gopsell  Pooley 
upon,  and  accepted  by,  Thomas  Pooley,  payable  to  the  order  of 
A.  G.  Pooley.  The  bills  were  of  various  dates,  and  were  indorsed 
generally  by  Alexander  Gopsell  Pooley.  They  were  afterwards 
indorsed  generally  by  Castle;  the  two  former  being  delivered  to 
Keil,  and  the  latter  remaining  with  Castle  till  his  delivery  of  it  to 
Walton,  as  after  mentioned. 

The  bills  being  dishonoured,  and  the  ship  being  seized  and  sold 
under  a  process  and  decree  of  the  Court  of  Admiralty,  this  suit  was 
instituted  by  the  present  manager  of  the  bank,  David  Miln,  and  the 
widow  and  executrix  of  Eeil,  against  Charles  Walton  and  Alexander 
Gopsell  Pooley,  for  the  purpose  of  establishing  a  lien  on  the  freight 
of  the  ship  for  payment  of  the  bills  rateably.  The  alleged  lien  was 
founded  on  a  letter  of  Alexander  Gopsell  *Pooley  (marked  C),  [  *3«5  ] 
dated  the  18th  June,  1841,  more  fully  set  out  in  the  judgment  in 
this  case,  by  which  he  directed  Walton  as  his  agent  to  satisfy,  out 
of  the  freight,  any  current  bills  of  exchange  given  by  him  in  pay- 
ment for  the  vessel  to  Henry  Castle  and  James  Keil ;  which  letter 
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MiLN  the  defendant  Walton  had  recognised  by  writing  his  acceptance 
Walton,      thereon. 

The  bill  charged  that  the  defendant  Walton  pretended  that  the 
bill  of  exchange  for  7502.  was  indorsed  to  him  by  Castle  for  valuable 
consideration,  and  that  the  same  being  dishonoured,  he,  the 
defendant  Walton,  claimed  and  insisted  on  some  prior  right  to 
retain  out  of  the  freight  the  amount  due  on  the  bill ;  whereas  the 
plaintiff  charged  that  the  defendant  was  not  entitled  to  any  such 
right,  and  that  he  ought  to  set  forth  when  he  received  such  bill, 
and  particularly  whether  he  received  it  before  or  after  his  acceptance 
of  the  letter  or  order  of  the  18th  June,  1841. 

The  defendant  Walton  by  his  answer  stated  that  he  insisted  on  a 
lien  prior  to  that  of  the  plaintiffs,  by  virtue  of  a  letter  or  order  of 
Alexander  Gopsell  Pooley  (marked  E.),  dated  the  21st  May,  1841, 
which  had  ever  since  been  in  his  the  defendant's  possession,  by 
which  Pooley  directed  Walton  out  of  the  before-mentioned  freight 
to  pay  Henry  Castle  750Z.,  on  his  giving  up  the  bill  for  that 
amount.  Walton  stated  that  on  the  28th  June,  1841,  Castle 
requested  him  to  discount  the  7502.  bill,  which  he  accordingly  did, 
relying  on  the  letter  or  authority  of  the  21st  May.  He  admitted 
that  a  few  days  previously,  viz.  on  the  21st  June,  Henry  Castle 
called  upon  him  and  brought  him  the  letter  or  order  of  that  date, 
and  that  he  accepted  it ;  but  he  stated  that  he  did  so  on  the 
representation  by  Castle  that  there  would  be  a  surplus  arising  from 
the  freight  over  and  above  the  750Z.  secured  by  the  letter  of  the 
21st  May,  and  that  he,  Castle,  had  procured  such  further  order  for 
[  *356  ]  the  purpose  of  making  the  surplus  available  *for  the  payment  of 
any  residue  of  the  purchase-money  which  might,  on  the  receipt  of 
the  freight,  remain  unpaid.  The  defendant  further  stated  that 
having  accepted  the  last-mentioned  order,  he  returned  it  to  Castle, 
and  kept  no  copy  of  it.  He  admitted  that  he  had  been  informed  in 
May,  1841,  that  Eeil  had  a  mortgage  on  one  moiety  of  the  vessel, 
but  he  denied  that  before  December,  1841,  he  ever  knew  or  believed 
that  Keil  was  or  had  been  a  part  owner,  or  that  he  or  the  company 
had  any  interest  in  the  ship,  other  than  by  way  of  mortgage. 

The  defendant  also  by  his  answer  suggested  that  Eeil,  at  the 
request  of  Castle,  had  procured  one  William  Black  to  discount  the 
bill  for  1,424{.  10«.,  and  he  submitted  that  Thomas  Pooley,  who  had 
recently  become  the  legal  owner  of  half  the  vessel,  and  William 
Black,  ought  to  be  parties  to  the  suit. 

After  the  defendant  Walton  had  put  in  his  answer,  the  plaintiffs 
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amended  their  bill  by  simply  making  Thomas  Pooley  and  Black        Miln 
defendants ;  taking  no  notice  of  the  defence  set  up  by  Walton.  Walton. 

The  case  now  came  on  for  hearing. 

In  support  of  the  plaintiffs*  case,  the  evidence  of  Alexander 
Gopsell  Pooley,  after  some  opposition  on  the  part  of  the  defendants, 
was  read.  He  stated  that,  after  having  contracted  to  purchase  the 
ship  of  Castle  in  May,  1841,  upon  which  occasion  he  gave  the  order 
of  the  21st  of  that  month,  he  discovered  Eeil  to  be  interested  in  the 
ship,  whereupon  a  fresh  agreement  was  entered  into  between  him 
and  Eeil  and  Castle,  and  he  gave  the  order  of  the  18th  June,  1841. 
He  stated  that,  when  he  signed  the  latter  order  or  authority,  he 
gave  it  in  substitution  of  the  order  of  the  21st  May,  and  that 
nothing,  as  he  believed,  had  been  done  under  the  first  order  when 
the  second  was  accepted  by  Walton. 

On  the  part  of  the  defendants,  Henry  Castle  was  examined.    *His       [  *357  ] 
testimony,  although  not  very  precise,  supported,  in  the  main,  the 
statements  of  Walton's  answer. 

It  appeared  that  on  the  arrival  of  the  barque  Elizabeth  in  London, 
the  defendant  Walton  took  the  proper  legal  steps  to  compel  payment 
of  the  freight. 

Mr.  Wigram  and  Mr.  W.  M.  James^  for  the  plaintiffs. 

Mr.  c7.  Tayler,  for  the  defendants  A.  G.  Pooley,  Black  and 
Thomas  Pooley. 

Mr.  Russell  and  Mr.  Roundell  Palmer,  for   the    defendant 
Walton : 

There  is  no  allegation  in  the  bill  that  the  plaintiffs  had  any 
claim  under  the  memorandum  E.,  or  that  it  ever  was  in  their 
possession,  or  that  they  ever  knew  of  it.  No  ground,  therefore,  is 
laid  for  the  story  as  to  the  substitution  of  one  document  for  the 
other,  nor  do  the  other  circumstances  of  the  case  bear  out  that 
statement.  Walton's  signing  the  memorandum  C.  could  not 
invalidate  the  prior  document.  He  must  be  treated  as  a  purchaser 
for  valuable  consideration  without  notice.  He  expressly  denies 
notice  of  Eeil's  interest  as  a  part  owner,  and,  in  fact,  that  title  is 
not  set  up  by  the  bill. 

Mr.  Wigram,  in  reply  : 

It  is  said  that  the  plaintiffs  have  not  insisted  by  their  bill  that 
the  second  order  was  in  substitution  for  the  first.    It  was  clearly. 
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MiLN  however,  a  revocation  of  the  first.  The  first  order  was  revocable 
Walton,  with  the  consent  of  Henry  Castle ;  and  it  is  clear  that  when  the 
second  was  given,  the  first  had  not  been  acted  upon.  The  second 
order  embraces  all  the  bills  which  are  the  subject  of  the  suit ;  it  is 
accepted  by  Walton,  with  the  consent  of  Castle ;  it  is  put  out  to  the 
world  by  Walton ;  and  he  retains  the  other  in  his  possession. 
Under  these  circumstances,  what  was  there  to  keep  the  first  order 
alive  ?  It  is  said  also  that  Walton  was  a  purchaser  for  valuable 
[  •358  ]  consideration  *without  notice.  How  can  that  be  asserted,  when  he 
put  his  signature  to  an  instrument  acknowledging  notice  that  the 
bills  were  given  in  payment  of  Castle  and  Eeil  ? 

The  following  cases  were  mentioned  in  the  course  of  the  argu- 
ment: Row  V.  Dawson  (i),  Lett  v.  Morris  (2)^  Hutchinson  v. 
Heywo7*th{3),  Walker  v.  Rostron{4,). 

June  29,        Thb  ViCB- CHANCELLOR  : 

In  this  case,  the  plaintiffs,  representing  a  partnership  called  the 
Dundee  Union  Bank  Co-partnership,  or  the  Dundee  Union  Banking 
Company,  seek,  by  means  of  a  letter  or  written  order,  dated  the 
18th  of  June,  1841,  to  establish  a  lien  on  money  in  the  hands  of 
the  defendant  Mr.  Walton,  for  the  payment,  rateably  and  equally, 
of  three  bills  of  exchange  for  the  sums  respectively  of  1,424Z.  10«., 
700Z.  and  750Z.,  of  which  the  two  former  are  held  by  the  Dundee 
Bank  (represented,  as  I  have  said,  by  the  plaintiffs),  and  the  other, 
namely,  that  for  750Z.,  is  held  by  Mr.  Walton  himself,  who  contends 
that  the  first  and  preferable  lien  on  the  money  is  that  for  his  own 
bill ;  and  that  the  lien  of  the  Dundee  Bank  for  their  two  bills  is 
secondary  and  postponed  to  his.  That  is  the  question  to  be  decided. 
The  money  on  which  these  claims  are  made  was  received  by  Walton, 
as  the  broker  or  agent  of  the  ship  Elizabeth,  for  freight  earned  by 
that  vessel,  and  is  what  remains  clear,  after  paying  the  incidental 
expenses. 

Mr.  Henry  Castle  was  owner  of  the  whole  of  the  vessel,  subject 

to  this — that,  of  half  of  her,  Mr.  Eeil  was  the  registered  and 

apparent  owner ;  but  it  was  the  understanding  and  agreement  of 

Castle  and  Eeil  and  the  Dundee  Bank,  one  of  whose  agents  Eeil 

[  *359  ]      was,  that  Eeil  should  hold  *that  moiety  only  as  a  mortgagee  from 

(1)  1  Ves.  Sen.  331.  (4)  Post,  p.  770  (9  M.  &  W.  411). 

(2)  33  R.  R.  156  (4  Sim.  607).  see  Bum  v.  Carvalho,l4S  R.  B.  213  (4 

(3)  48  R.  R.  530  (9  Ad.  &  El.  375).        My.  &  Cr.  690). 
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Castle  for  the  purpose  of  securing  to  the  Dundee  Bank  a  debt  that        Miln 
Castle  owed  to  them.    This  has  never  been  disputed  by  any  person,      walton. 
and,  accordingly,  Eeil  never  interfered,  nor  did  the  Dundee  Bank 
interfere  in  the  management  of  the  vessel  in  any  manner. 

In  this  state  of  things,  Castle,  in  the  year  1841,  contracted  to 
sell  the  vessel  to  Alexander  Gopsell  Pooley.  The  three  bills  that  I 
have  mentioned  were  drawn  by  Alexander  Gopsell  Pooley  upon 
Thomas  Pooley,  and  accepted  by  Thomas  Pooley,  for  part  of  the 
purchase-money  upon  this  sale,  and,  accordingly,  the  three  bills 
became  the  property  of  Castle,  subject  to  such  claim  as  Keil,  on 
behalf  of  the  Dundee  Bank,  might  make. 

The  purchase  having  been  completed,  it  was  arranged  between 
Castle  and  Eeil,  and  the  Dundee  Bank,  that  Castle  should  take, 
and  he  did  take,  the  7502.  bill,  and  become  the  holder  of  it  for  his 
own  use.  The  plaintiffs  allege,  and  I  assume,  that,  it  having  been 
also  agreed  that  the  Dundee  Bank  should  take  the  other  two  bills 
for  their  use,  they  did  so  take  and  become  the  holders  of  those  two 
biUs. 

The  three  bills  were  payable  to  the  order  of  the  drawer,  and 
indorsed  by  him. 

The  bill  for  7002.  was  dated  the  2l8t  May,  1841,  and  payable  six 
months  after  date. 

The  bill  for  7502.  was  dated  the  26th  May,  1841,  and  payable  six 
months  after  date. 

The  other  bill  was  dated  the  18th  June,  1841,  and  payable 
ninety-eight  days  after  date. 

Mr.  Alexander  Gopsell  Pooley  signed  and  delivered  to  Mr.  Castle 

the  following  document,  dated  the  2l8t  May,  1841,  and  addressed 

to  Mr.  Walton : 

"  May  21,  1841. 

"  Deab  Sib, — I  hereby  authorize  you,  as  my  agent,  to  charter  or 

freight  the  barque  Elizabeth  from  Bermuda  to  ''^some  other  port  in       [  *360  ] 

North  America,  and  back  to  England,  as  you  may  deem  for  my 

interest,  to  retain  and  deduct  out  of  the  freight  and  passage-money, 

daring  the  continuance  of  the  present  and  such  future  voyage,  the 

sum  of  7502.,  and  to  pay  the  same  to  Mr.  Henry  Castle,  on  his  giving 

up  to  you  my  draft  on  Mr.  Thomas  Pooley  for  that  amount. 

"  A.  G.  Pooley." 

Walton,  having  had  this  document  produced  to  him  by  Castle, 
acknowledged  it  on  the  same  day  by  writing  across  it  thus: 
**  Accepted,  May  21,  1841.     Chakles  Walton." 
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MiLN  The  draft  mentioned  in  the  paper,  which  I  have  read,  marked 

Walton,     ^-i  ^^  agreed  on  all  hands  to  be  the  bill  of  exchange  for  750Z.,  dated 
26th  May. 

Another  paper,  being  the  exhibit  C,  was  afterwards  signed  by 
Alexander  Gopsell  Pooley,  and  delivered  by  him  to  Castle.  It  is 
dated  18th  June,  1841,  and  is  addressed  to  Walton,  being  in  these 
terms: 

"  18th  June,  1841. 
'*  Sir, — I  authorize  you  to  retain,  out  of  the  outward  and  home- 
ward freight  of  the  barque  Elizabeth,  and .  out  of  the  insurance 
money  in  case  of  loss,  the  full  amount  of  the  money  due  to  me  at 
any  time  hereafter,  or  the  full  amount  of  any  current  bills  of 
exchange  given  by  me  in  payment  for  the  said  vessel  to  Mr.  Henry 
Castle  and  Mr.  James  Eeil,  and  to  pay  such  amount,  receivable 
from  freight  or  insurance,  to  Mr.  Henry  Castle  and  Mr.  James 
Keil,  on  their  giving  up  tO  you,  or  reducing  in  proportion,  the 
securities  held  by  them. 

"A.   G.   POOLBY." 

On  the  21st  of  the  same  month  of  June,  Walton  having  had 
this  document  produced  to  him  by  Castle  on  that  day,  acknow- 
ledged it  by  writing  across  it  thus :  "  Accepted,  June  21,  1841, 
Charles  Walton." 
[  •361  ]  After  the  21st  of  June,  Walton  relying,  as  he  says,  on  *the  order 

or  letter  of  21st  May,  discounted  the  bill  of  750Z.  for  Castle,  and  so 
became  the  holder  of  it  for  value,  and  the  question,  as  I  have  said, 
is,  whether  this  bill  is  entitled  to  priority.  The  order  or  letter 
giving  the  lien  for  it  having  been  received  and  accepted  by  Walton 
before  the  existence  of  the  order  or  letter  under  which  the  plaintiffs 
claim,  there  is  plainly  prima  facie  a  title  in  Walton  to  priority  of 
security  for  the  750Z.  It  has  been,  however,  argued  that  the  later  of 
the  two  orders  or  letters  was  a  substitute  for  the  earlier,  or  that  the 
earlier  ceased  by  reason  of  the  later.  There  is  certainly  no  apparent 
inconsistency  between  the  two  documents ;  nothing  on  the  face  of 
them  contrary  to  the  notion  of  their  being  simultaneously  in  force. 
It  is  true  that  the  former  may  be  said  to  cover  part  of  what  is 
covered  by  the  latter.  But  assuming  this  to  be  so,  and  that  the 
latter  is  not  operative  for  so  much  as  the  former  covers,  still  the 
document  of  June  may  contain  matter  of  superfluity  or  confirma- 
tion without  involving  the  destruction  of  the  document  of  May. 
Does  a  creditor,  having  a  mortgage  on  the  funds  of  his  debtor  for 


VOL.  LX.;         184&.    CH.    2  Y.  &  C.  C-  C.  361—362.  191 

part  of  his  debt,  necessarily  surrender  that  mortgage  or  lower  its  Miln 
priority  by  taking  a  subsequent  mortgage  on  the  same  funds  for  the  Walton. 
whole  of  the  debt?  If  there  be  no  more  in  the  transaction,  I 
apprehend  that  the  earher  mortgage  remains  in  force  and  maintains 
its  rank  notwithstanding  the  other,  and  may  be  dealt  with  by  the 
creditor  separately.  Or  if  A.,  a  creditor,  having  a  security  for  his 
debt  upon  funds  of  the  debtor,  take  afterwards,  either  alone,  but 
on  behalf  of  himself  and  B.,  another  creditor  of  the  same  debtor^ 
or  jointly  with  B.,  a  security  for  both  debts  on  the  same  funds 
which  were  the  subject  of  A.*s  separate  security,  does  A.,  by  doing 
so,  necessarily  relinquish  the  separate  security  or  alter  its  pre- 
cedence ?  If  there  be  no  more  in  the  transaction,  I  apprehend  not. 
It  is  said,  however,  that  here  there  was  an  actual  contract  ^proved  [  *362  ] 
by  Mr.  Alexander  Gopsell  Pooley,  or  otherwise,  by  which  the 
document  of  June  was  to  be  preferred  to  the  document  of  May,  or 
to  be  in  substitution  for  it ;  and  it  may  be  that  the  evidence  of 
Mr.  Alexander  Gopsell  Pooley  ought  to  be  read,  as  going  to  that 
extent. 

Considering,  however,  the  nature  of  each  of  the  documents,  con- 
sidering that  the  exhibit  E.  is  in  existence  in  the  possession  of 
Walton, — considering  the  whole  of  the  evidence  in  the  cause  taken 
together  (though  I  am  aware  that  the  testimony  of  Henry  Castle  is 
not  free  from  error  or  inaccuracy), — and  considering  the  state- 
ments in  Walton's  answer  in  connection  with  the  frame  of  the  bill, 
amended  as  it  was  after  that  answer  had  been  filed,  I  am  unable  to 
arrive  at  the  conclusion  that  any  such  contract  of  preference  was 
entered  into,  or  that  any  such  substitution  was  contracted  for,  or 
meant  to  take  place,  or  did  take  place.  It  appears  to  me  that  the 
document  marked  E.  continued  in  force  after  and  notwithstanding 
the  document  marked  C.  It  appears  to  me,  whether  Castle  was  or 
was  not  absolute  master  of  both  documents  and  all  the  bills  when 
Walton  discounted  the  bill  for  7502.,  that  Walton  having  notice  of 
both  documents  had  a  right  to  consider  and  trust  to  the  document 
marked  E.  as  giving  a  first  lien  on  the  freight  for  that  bill,  that  he 
must  be  taken  to  have  discounted  it  on  that  faith,  and  that  his  lien 
must  rank  accordingly :  the  plaintiffs  having,  in  my  opinion,  failed 
to  establish  that  Walton,  at  the  time  of  discounting,  had  notice  of 
the  existence  of  any  circumstance  giving  the  Dundee  Bank  any  title 
to  priority  or  equality,  if  indeed  any  such  circumstance  existed, 
and  there  being  no  case  of  misrepresentation  or  suppression  or 
fraud  proved  or  even  alleged  against  Walton.     The  bill  is,  indeed, 
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[  •363  ] 


wholly  silent  as  to  the  document  marked  E.,  though  Walton  by  his 
answer  most  pointedly  insists  upon  it,  and  possibly  might  not  have 
enabled  the  Court  to  give  effect  to  any  contract  of  preference  or 
^substitution,  if  any  had  been  proved.  As,  however,  none  has,  in 
my  view,  been  proved,  that  point  is  not  material. 

Declare,  that  the  defendant  Walton,  as  the  holder  of  the  bill  for 
750Z.,  is  entitled  to  a  first  and  preferable  lien  for  the  payment  of 
that  bill  on  the  freight  in  the  pleadings  mentioned,  after  paying  all 
charges  and  expenses  properly  payable  out  of  it.  At  the  request  of 
the  plaintiffs,  take  an  account  of  what  has  been  received  by  Mr. 
Walton,  or  by  his  order,  or  for  his  use,  in  respect  of  the  freight 
in  the  pleadings  mentioned,  and  in  respect  of  the  charges  and 
deductions  to  which  the  same  is  properly  subject.  Take  an  account 
of  what  is  due  in  respect  of  the  bill  for  750Z.,  and  interest.  Reserve 
further  directions  and  costs. 


1843. 
June  13. 

Knight 
Bbucb,  V.-C. 

[363] 


LONGMOEE  v.   ELCUM(l). 

(2  Y.  &  C.  C.  C.  363—371 ;  S.  C.  12  L.  J.  Oh.  469.) 

A  testator  gave,  devised,  and  be(][ueathed  to  his  executors  all  his  freehold 
and  leasehold  estates,  annuities,  monies  out  upon  security  to  interest,  and 
every  of  them,  upon  trust  to  permit  his  wife  M.  to  receive  the  rents,  issues, 
income,  profits,  and  proceeds  thereof  for  her  own  use  and  benefit,  and  for 
the  maintenance  and  education  of  his  children,  naming  them,  so  long  as 
his  said  wife  should  continue  his  widow ;  and  in  case  she  should  marry,  to 
pay  her  an  annuity  of  lOOZ.  per  annum ;  and  subject  to  such  trusts,  in 
trust,  after  the  decease  or  marriage  of  M.,  for  his  said  children  in  equal 
shares,  when  and  as  they  should  attain  the  age  of  twenty-one :  Held,  that 
a  trust  was  constituted  of  a  sufficient  part  of  the  income  of  the  property  for 
the  maintenance  and  education  of  the  children,  and  that  such  trust  was 
capable  of  continuance  beyond  the  period  of  a  son  attaining  twenty-one,  or 
a  daughter  attaining  that  age,  or  marrying.  The  Court,  however,  being  of 
opinion  that  a  discretionary  power  as  to  the  mode  of  executing  the  trust 
was  given  to  M.,  directed  inquiries  for  the  purpose  of  ascertaining  how 
such  discretionary  power  had  been  and  how  it  ought  to  be  exercised. 

John  Elgum  being  entitled  to  freehold  and  leasehold  estates,  and 
personalty  to  a  considerable  amount,  made  his  will  in  these  terms : 
''  I  do  order  and  direct  that  my  just  debts,  funeral  and  testamentary 
expenses,  shall  be  fully  paid  and  satisfied.  I  give  and  bequeath 
unto  my  dear  wife  Maria  Elcum,  all  my  household  furniture, 
books,  stock  in  trade,  plate,  linen,  china,  and  wearing  apparel, 
absolutely  for  her  own  use  and  benefit.   I  give,  devise,  and  bequeath 

(1)  In  re  Booth  [1894]  2  Ch.  282,  63  L.  J.  Ch.  560;  In  re  G.  [1899]  1  Ch.  719, 
68  L.  J.  Ch.  374,  80  L.  T.  470. 
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unto  my  executors  hereinafter  appointed,  all  my  freehold   and    Lonomobb 
leasehold  estates,  annuities,  monies  out  upon  security  at  interest,       elc'^m^ 
and  every  of  them,  to  hold  the  same  unto  my  said  executors  and 
the  survivor  of  them,  and  the  heirs,  executors,  administrators  and 
assigns  of  such  survivor,  according  to  the  nature  of  the  said  estates 
and  property,  respectively,  *upon  the  trusts  hereinafter  mentioned,      [  •364  ] 
that  is  to  say,  upon  trust  to  permit  and  suffer  my  said  dear  wife 
Maria  Elcum  to  receive,  take  and  retain  the  rents,  issues,  income, 
profits,  and  proceeds  thereof  for  her  own  use  and  benefit,  and  for 
the  maintenance  and  education  of  my  dear  children,  Maria  Elcum, 
Stephen  John  Elcum,  Margaret  Elcum,  Hugh  William  Elcum,  and 
Charles  Frederick  Elcum,  so  long  as  she  my  said  wife  shall  continue 
my  widow  and  unmarried ;  and  from  and  after  the  marriage  of  my 
said  dear  wife,  in  case  she  shall  think  proper  to  marry,  then  upon 
trust  that  they  my  said  executors  or  the  survivor  of  them,  his 
executors,  administrators  or  assigns,  do  and  shall  receive  and  take 
the  income  and  proceeds  of  the  said  trust  estates  and  premises  and 
thereout  pay  unto  my  said  dear  wife  for  and  during  the  term  of  her 
natural  life  one  annuity  or  yearly  sum  of  lOOZ.  of  lawful  money,  by 
equal  quarterly  portions,  for  her  sole  and  separate  use,  independent 
of  such  husband,  and  not  subject  to  his  debts;  control  or  engage* 
ments,  nor  the  payments  thereof  to  be  in  any  manner  charged  by 
anticipation,  and  her  receipt  alone  to  be  a  discharge  for  the  same ; 
and,  subject  to  the  trusts  hereinbefore  declared,  in  trust  from  and 
after  the  decease  or  marriage  of  my  said  dear  wife  Maria  Elcum, 
for  my  said  dear  children,  Maria  Elcum,  Stephen  John  Elcum, 
Margaret  Elcum,  Hugh  William  Elcum,  and  Charles  Frederick 
Elcum  in  equal  proportions,  share  and  share  alike,  when  and  as 
they  shall  attain  their  respective  ages  of  twenty-one  years,  with  full 
power  for  my  said  executors  to  apply  the  part  or  share  of  any  one 
or  more  of  my  said  children  towards  the  maintenance,  support, 
education,  and  advancement  in  life  of  such  child  or  children  from 
whose  part  or  share  such  money  shall  be  by  them  advanced ;  and 
in  case  any  one  or  more  of  my  said  dear  children  shall  happen  to 
die  under  the  age  of  twenty-one  years,  then  the  part  or  share  or 
proportion  of  him,  her  or  them  so  dying,  or  so  much  thereof  as 
shall  not  have  been  applied  towards  his,  her  or  their  ''^advancement       [  *365  ] 
in  life  shall  belong  to,  and  be  the  property  of,  the  survivor  or 
survivors  of  them,  on  his,  her  or  their  attaining  the  age  of  twenty- 
one  years."    The  testator  then  gave  and  bequeathed  all  the  residue 
of  his  estate  and  efiects  of  what  nature  or  kind  soever  to  his  wife 
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LoNOMORB  for  her  own  use  and  benefit,  and  appointed  Thomas  Longmore  and 
elcijm.  Michael  Taylor,  together  with  his  wile,  so  long  as  she  should 
continae  his  widow,  executors  of  his  will ;  and  he  declared  that  it 
should  be  lawful  for  his  executors  to  apply  any  money  which  might 
come  to  their  hands  by  reason  of  any  of  his  said  several  annuities 
being  repurchased,  or  otherwise  in  pursuance  of  his  will,  in  the 
purchase  of  any  other  annuities  or  property  whatsoever  which  his 
wife  might  direct,  (which  direction  when  given  he  thereby  declared 
to  be  a  full  and  sufiBicient  authority  and  indemnity  for  them  in 
making  such  purchase  or  purchases)  and  that  the  estate,  annuities 
and  property  so  purchased  should  be  subject  in  all  respects  to  the 
trusts  of  his  will.  The  will  then  contained  the  usual  clauses  as  to 
the  receipts  of  the  trustees  being  sufficient  discharges,  and  for  the 
indemnity  and  reimbursement  of  the  trustees. 

By  a  codicil,  the  testator  gave  power  to  his  executors,  with  the 
consent  of  his  wife,  to  make  leases  of  any  dwelling-house  and 
premises  in  the  London  Eoad,  Southwark,  to  any  person  or  persons, 
for  any  term  of  years  which  they  might  think  fit,  so  as  that  a  less 
rent  were  not  reserved  than  701.  per  annum ;  and  that,  subject  to 
such  .rent,  his  executors  might  take  for  such  lease  or  leases,  and 
the  good-will  of  his  business,  such  fine  or  premium  as  they  might 
be  able  to  obtain;  and  that  such  money  as  should  arise  by  the 
means  aforesaid,  should  by  them  be  laid  out  and  expended  in  the 
same  manner  as  the  money  which  might  come  to  the  hands  of  his 
executors  from  the  repurchase  of  any  or  either  of  the  annuities 
mentioned  in  his  will. 

The  testator  made  a  second  codicil  to  his  will  in  these  terms: 
[  *366  ]       "  Whereas  by  my  will,  I  have  bequeathed  to  my  *8on  Stephen  John 
Elcum,  a  fifth  part  of  my  leasehold  estates  and  annuities,  after  the 
decease  of  my  wife  Maria  Elcum  :  And  whereas  it  may  happen  that 
my  son  Stephen  John  Elcum  may  attain  the  age  of  twenty-one 
years,  and  be  in  want  of  money  to  commence  his  studies  as  a 
surgeon,  before  his  part  or  share  of  the  said  trust-premises  shall  be 
payable  or  assignable  to  him ;  now  therefore  I  do  order  and  direct, 
that  my  executors  appointed  by  my  said  will,  do  and  shall,  out  of 
any  money  which  shall  come  to  their  hands  by  virtue  of  my  said 
will,  advance  to  my  said  son  the  sum  of  2002.,  on  his  attaining  the 
age  of  twenty-one  years ;  such  money  to  be  considered  as  a  part 
payment  of  his  share  or  interest  in  the  said  hereinbefore  mentioned 
trust-premises." 

The  testator  died  in  June,  1814,  leaving  his  widow  and  the  five 
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children  named  in  his  will  sarvi\ring  him,  who  were  at  that  time  all  lonomobe 
infants.  In  July,  1814,  the  will  was  proved  by  the  executors  and  elcum. 
executrix.  The  executors,  however,  never  acted  in  the  trusts  of  the 
will  except  in  signing  a  lease.  The  whole  of  the  property,  both 
real  and  personal,  was  possessed  by  the  executrix ;  who,  as  the  bill 
alleged,  "  long  since  paid  and  satisfied  all  iihe  testator's  debts  and 
funeral  and  testamentary  expenses,  and  the  said  legacy  of  200L, 
there  remaining  in  her  hands  after  such  payment  a  very  large  sum 
of  money,  which  arose  from  the  testator's  personal  estate." 

In  July,  1815,  Maria  Elcum,  the  testator's  daughter,  married 
Longmore,  one  of  the  executors.  Some  years  afterwards,  Margaret 
married  Philip  Bees.  In  1828,  Stephen  John,  the  testator's  eldest 
son  and  heir-at-law,  died  intestate  and  unmarried,  having  attained 
the  age  of  twenty-one ;  whereupon  letters  of  administration  of  his 
personal  estate  were  granted  to  his  sister,  Mrs.  Longmore. 

In  1839,  Longmore  wrote  a  letter  to  the  widow,  calling  upon  her 
to  make  some  provision  for  his  wife,  observing  amongst  other 
things,  that  the  income  of  the  residue  under  *Mr.  Elcum's  will  was  [  •367] 
made  a  trust  in  her  hands,  not  merely  for  her  own  exclusive  use, 
but  for  the  maintenance  and  education  of  her  children ;  and  that 
a  direction  for  maintenance  and  education,  when  applied  to  a 
testator's  child,  was  not  confined  to  infancy  or  inability  on  the 
part  of  the  child,  but  that  the  child  was  entitled  to  a  reasonable 
provision,  notwithstanding  the  expiration  of  the  period  of  infancy, 
or  marriage. 

No  attention  being  paid  to  this  letter,  the  present  bill  was  filed  by 
Longmore  against  the  widow,  the  co-executor,  and  the  surviving 
children  of  the  testator,  (including  Mrs.  Longmore)  praying  that  all 
proper  accounts  might  be  taken  of  the  rents,  profits,  interest,  and 
dividends  of  the  testator's  real  and  personal  estate ;  and  that  the 
rights  of  the  several  parties  interested  therein  might  be  ascertained 
and  declared,  and  the  fund  secured  for  their  benefit.  The  bill 
also,  notwithstanding  the  allegation  before  referred  to,  prayed  for 
accounts  of  the  testator's  debts,  funeral  and  testamentary  expenses 
and  legacies,  and  that  the  personal  estate  might  be  applied  in  a  due 
course  of  administration. 

Mr.  Russell  and  Mr.  Bilton,  for  the  plaintiff,  contended  that 
the  will  created  a  trust  of  the  income  for  the  benefit  of  the  widow 
and  for  the  maintenance  of  the  children,  so  long  as  the  widow 
remained  unmarried ;  that  the  children  took  as  joint  tenants  wit|i 
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LoNOMOBB    the  widow,  and  that  the  circumstance  of  two  of  the  children  being 

Eloum.       married  women  would  not  affect  their  right   to  a  provision  for 

maintenance:  Kilvington  v.  Gray  (i),  Foley  v.  Pary-y  (2),  Soames  v. 

Martin  (a),  Hadow  v.  Hadoiv  (4),  Jubber  v.  Jiihber  (5),  Raikes  v. 

[  *S6S  ]       Ward  (6),  Crockett  v.  Crockett  (7),  *  Pride  v.  Fooks  (8). 

(The  Vicb-Chancbllor  referred  to  Woods  v.  Woods  (9).) 

Mr.   Southgate,    for    the    defendant    Mrs.    Longmore    [cited 
Badham  v.  Mee  (10)  ]. 

Mr,  Wig  ram  and  Mr.  Elmsley,  for  the  defendant  Mrs.  Elcum: 

*     *    Here  we  submit  that  the  words  are  not  sufficient  to  create 
a  trust  for  the  children. 
[  *369  ]  But  supposing  a  trust  of  the  income  to  have  been  created,  *8till 

the  widow  has  a  clear  discretionary  right  as  to  the  mode  of 
applying  it.  Suppose  the  income  to  be  of  such  an  amount  as  not 
to  allow  of  more  than  one  establishment :  is  every  married  woman 
to  take  something  from  the  general  fund,  so  as  to  drive  the  widow 
into  lodgings?  Admitting  that  the  daughter  is  entitled  to  some 
part  of  the  income,  she  must  come  into  the  family  to  receive  it : 
she  cannot  take  it  with  her  into  other  quarters.  There  is  a  sort  of 
survivorship  for  those  who  are  still  at  home.  That  the  testator 
contemplated  a  home  for  the  children,  is  manifest  from  the  second 
codicil. 

Mr.  Bilton,  in  reply. 

The  Yice-Ghancbllor,  after  directing  the  bill  to  be  dismissed 
with  costs,  so  far  as  it  sought  accounts  of  the  debts,  funeral  and 
testamentary  expenses,  and  general  legacies  of  the  testator,  and 
reserving  the  taxation  of  those  costs,  proceeded  as  follows :  With 
regard  to  the  only  remaining  subject  of  dispute,  namely,  the 
bequest  of  certain  specific  things  which  the  testator  gives  in  such 
a  manner  as  to  raise  the  question  whether  a  trust  is  created  for  the 
benefit  of  the  children,  I  think  it  clear  that  it  is ;  and  if  any  thing 
beyond  the  words  of  the  bequest  itself  could  be  required  to  lead  to 
that  conclusion,  it  is  afforded  by  this :  that,  in  speaking  of  the 
income  of  the  specific  fund,  he  directs  it  to  be  paid  to  his  wife, 

(1)  51  E.  E.  250  (10  Sim.  293).  (6)  58  E.  E.  131  (1  Hare,  445). 

(2)  39  E.  E.  163  (2  My.  &  K.  138).  (7)  58  E.  E.  135  (1  Hare,  451). 

(3)  61  E.  E.  249  (10  Sim.  287).  (8)  50  E.  E.  227  (2  Beav.  430). 

(4)  47  E.  E,  281  (9  Sim.  438).  (9)  43  E.  E.  214  (1  My.  &  Or.  401). 

(5)  47  E.  E.  291  (9  Sim.  503).  (10)  32  E.E.  304(1  Euss.& My. 631). 
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Maria  Elcum,  "for  her  own  use  and  benefit,  and  for  the  maintenance    Longmore 
and  education  of  his  children  ;  "  but  when  he  gives  the  residue,  he       elcum. 
gives  it  to  Maria  Elcum,  "  for  her  own  use  and  benefit,"  stopping 
there.      Not,  however,  relying  on  that  circumstance  alone,  it  is 
clear,  upon  the  authorities,  that  a  trust  was  created  for  the  children. 
The  next  question  is,  what  is  the  extent  of  the  trust — whether  it 
is  limited  by  any  particular  age  or  state  in  life  of  the  persons  who 
are  to  take  under  it  ?    The  income  is  *given  to  the  wife  for  her      [  *370  j 
use  and  benefit,  and   for  the  maintenance  and  education  of  the 
children,  "  so  long  as  she  shall  continue  my  widow."     According, 
therefore,  to  the  ordinary  use  of  language,  the  words  "  so  long  as 
she  shall  continue  my  widow  "  apply  as  much  to  the  maintenance 
and  education  of  the  children,  as  to  the  use  and  benefit  of  the 
widow.     The  income,  therefore,  is  given  for  those  purposes,  **  so 
long ;  "  and  then,  if  she  marries,  an  annuity  of  lOOZ.  is  given  for 
her  separate  use.     Then,  "from  and  after  the  decease  or  marriage" 
of  the   wife,  the  testator  disposes  of  the  property  amongst  the 
children.     Now,  those  words  lead  to  the  inference  that  the  testator 
considered  that  he  had  disposed  of  the  income  accruing  before  the 
decease  or  marriage  of  his  wife.     Taking  it,  therefore,  that  he 
thought  so,  one  of  the  objects  which  he  has  expressly  mentioned 
for  the  employment  of  that  income  during  that  time  is  the  main- 
tenance and  education  of  the  children.    I  am  of  opinion  that  a 
daughter  marrying  or  attaining  her  majority,  or  a  son  attaining  his 
majority,  would  not  thereby  of  necessity  lose  any  title  to  participate 
in  this  income. 

The  next  question  is,  though  the  benefit  may  not  have  ceased 
with  any  particular  age,  whether  the  nature  of  the  trust  is  such  as 
to  exclude  any  discretion  in  the  widow  as  to  the  distribution  of  the 
income;  whether  it  is  necessary  that  there  should  be  an  equal 
distribution ;  whether  any  child  is  entitled  capriciously  to  break  up 
the  family,  and,  settling  herself  elsewhere,  take  her  proportion  of 
the  income,  and  leave  the  widow  with  diminished  means,  or  no 
means,  of  maintaining  the  respectability  of  the  family,  and 
providing  a  home  for  herself  and  the  other  children.  It  seems  to 
have  been  an  object  with  the  testator,  to  prolong  as  much  as  possible, 
after  his  death,  the  union  of  his  family — ^and  it  is  the  duty  of  the 
Court,  as  far  as  it  can,  to  give  effect  to  an  endeavour  so  natural,  so 
just,  and  so  laudable.  I  am  not  at  present,  however,  disposed  to 
decide  that  this  is  a  mere  ordinary  joint  tenancy  for  the  benefit  of 
these  persons,  *but  to  hold  that  there  is  a  discretion  in  the  widow       [  *87i  ] 
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LONOMORE 

r. 

Elcum. 


as  to  the  disposition  of  the  income  of  the  fund.  Upon  that  point, 
however,  I  shall  reserve  my  opinion  until  I  shall  have  obtained 
information  which  in  every  respect  may  be  useful.     Therefore — 

Befer  it  to  the  Master  to  inquire  of  what  particulars  the  real 
estate  devised,  and  the  personal  estate  specifically  bequeathed,  by 
tho  testator,  under  the  terms  ''all  my  freehold  and  leasehold 
estates,  annuities,  monies  out  upon  security  at  interest,  and  every 
of  them,"  consisted  at  the  time  of  his  death  ;  and  whether  any  and 
which  of  the  leases  have  expired  or  been  determined  or  renewed ; 
and  whether  any  and  which  of  the  annuities  have  been  repurchased 
or  compounded  for,  and  how,  and  in  what  manner;  and  what  sums 
have  been  received  in  respect  of  such  purchase  and  compounding, 
and  by  whom,  and  what  has  been  done  with  them;  and  whether, 
as  to  the  money  out  upon  security,  there  has  been  any  change  or 
re-investment ;  and  what  is  the  state  of  the  capital  affected  by  the 
specific  bequest ;  and  what  was  the  clear  income  produced  by  the 
said  real  and  personal  property,  after  all  deductions,  at  the  time  of 
the  testator's  death ;  and  what  is  now  the  clear  income  produced 
by  the  said  real  and  personal  property  after  all  deductions ;  and 
what,  upon  an  average,  has  been  the  annual  clear  amount  of  such 
income,  so  far  as  the  Master  shall  be  able  to  state  the  same,  from 
time  to  time,  since  the  testator's  death ;  and  whether  the  defendant, 
Mrs.  Elcum,  has  made  any  and  what  accumulations  or  investments 
of  or  by  means  of  the  same.  The  Master  to  be  at  liberty  to  state 
any  special  circumstances  with  regard  to  the  manner  in  which  Mrs. 
Elcum  and  her  children  have  lived  and  been  maintained  since  the 
testator's  death,  and  as  to  her  conduct  towards  them  in  respect  of 
her  income  under  the  will,  and  as  to  the  acquiescence  of  any  person 
or  persons.  Inquire  whether  any  and  what  leases  have  been  granted 
of  any  and  what  part  of  the  leasehold  estate,  and  whether  any  and 
what  fines  have  been  paid  in  respect  of  them  (i). 


1843 
June  27 

Knight 
Bruce,  V.-C. 

[372] 


WIIvSON  V.  MADDISON  (2). 

(2  Y.  &  C.  C.  C.  372—375 ;  S.  C.  12  L.  J.  Ch.  420 ;  7  Jur.  572.) 

Held,  that  a  bequest  of  30/.  a  year,  from  *'the  interest  of  the  te6tator\s 
funded  money  in  the  Bank  of  England,"  did  not  amount  to  a  bequest  of  s«> 
much  stock  as  would  produce  that  annual  sum,  but  constituted  an  annual 


(1)  See  the  next  case. 

(2)  BUght    V.    Hartnoll    (1881)     19 
Ch.  D.  294,  51  L.  J.  Ch.  162,  45  L.  T. 


524 ;  In  re  Morgan  [1893]  3  Ch.  222, 
62  L.  J.  Oh.  789,  69  L.  T.  407. 
C.A. 
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charge  of  30/.  upon  the  funded  property  for  the  life  of   the  legatee.       Wilson 
Secondly,  that  a  bequest  of  30/.  a  year  to  A.,  together  with  her  children  f. 

B.,  C,  and  D.,  and  for  their  joint  maintenance,  was  a  bequest  of  that     Maddisok, 
annual  sum  to  the  mother  and  her  children,  as  joint  tenants,  for  the  life  of 
the  longest  liver  of  them. 

Where  a  testator  puts  himself  in  loco  parentis  to  an  infant  legatee,  the 
legacy  will  bear  interest  at  4/.  per  cent,  from  the  death  of  the  testator. 

The  will  of  William  Kelly  was  partly  in  these  terms:  As  for  such 
worldly  estate  and  effects  which  I  shall  be  possessed  of  or  entitled 
unto  at  the  time  of  my  decease,  I  give  and  bequeath  the  same  as 
foUoweth ;  that  is  to  say,  I  give  and  bequeath  unto  my  daughter, 
Eleanor  Gold  Kelly,  my  cottage-house  at  Shirley,  Southampton, 
and  premises  adjoining  the  same.  I  also  give  and  bequeath  to 
Ann  Wilson  otherwise  Ann  Wood,  of  East  Grinstead,  together  with 
her  little  girl  Louisa,  and  two  little  boys,  Frederick  and  Octavius, 
my  adopted  children,  and  for  their  joint  maintenance — their  mother, 
Ann  Wilson  otherwise  Ann  Wood,  to  have  the  care  of  bringing 
them  up  to  the  best  of  her  power  till  they  are  able  to  do  for  them- 
selves— 901.  a  year,  from  the  interest  of  my  funded  money  in  the 
Bank  of  England,  to  be  paid  to  the  said  mother  as  above,  half- 
yearly,  or  as  may  best  suit,  as  her  conduct  deserves,  &c.  (Then 
followed  some  pecuniary  and  specific  legacies.)  I  also  give  and 
bequeath  lOOZ.  to  each  of  the  before  mentioned  three  children, 
towards  their  education  and  instruction.  I  also  give  and  bequeath 
to  Ann  Wilson,  otherwise  Ann  Wood,  101.  for  clothes,  to  be  paid 
early  as  can  be,  &c.  I  also  leave  and  bequeath  lOOZ.  lawful  money 
in  England,  for  my  burial  expenses,  &c.  I  do  hereby  nominate, 
constitute,  and  appoint  Martin  Maddison,  jun.,  Esq.,  of  Southampton, 
banker,  and  Charles  Da  vies,  Esq.,  solicitor,  also  of  Southampton, 
executors,  of  this  my  last  will,  making  void  all  former  and  other 
wills.  I  give  and  bequeath  to  each  of  the  above-named  executors 
15L  current  money  in  England. 

The  testator  made  a  codicil,  bearing  even  date  with  his  will,  in 
these  terms :  *'  Item,  the  money  in  the  funds  standing  in  my  name 
I  leave  in  trust  for  them  to  pay  the  interest  as  it  becomes  due  to 
my  daughter,  Eleanor  Gold  *Kelly,  and  her  receipt  alone  to  be  [  ♦373  ] 
their  discharge,  and  to  be  independent  of  any  husband  she  may 
have,  to  be  for  her  sole  use  and  benefit,  and  not  to  be  liable  for  any 
debts  her  husband  may  contract ;  at  her  decease,  the  trust  to  pay 
the  interest  to  her  husband,  so  long  as  he  remains  single ;  and  the 
said  trust  to  hold  the  same  for  him  independent  of  his  debts. 
Should  be  marry  again,  then  the  trust  to  hold  the  same  for  the 
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wiii^oN  children  of  the  marriage  with  my  daughter,  E.  G,  Kelly,  and  the 
Maddison.  principal  to  be  paid  them  in  equal  proportions,  upon  their  attaining 
twenty-one  years,  with  any  interest  that  may  be  due ;  the  interest 
during  their  minority  to  be  applied  to  their  education  so  long  as 
they  remain  at  school.  The  house  at  Shirley  I  leave  upon  the 
trust,  and  in  like  manner  for  my  daughter,  E.  G.  Kelly ;  but  on 
her  death,  and  the  eldest  son  coming  of  age,  to  be  for  his  use  and 
benefit ;  and  if  no  son,  then  the  eldest  daughter ;  the  rent  to  be 
applied  in  the  same  way  as  the  interest  in  the  fund  :  should  there 
be  no  children,  then  the  whole  property  to  be  at  my  daughter, 
E.  G.  Kelly's,  disposal." 

The  bill,  which  was  filed  by  Ann  Wilson  and  her  children  against 
the  executors  and  the  residuary  legatee,  prayed  an  account  and 
payment  of  what  was  due  in  respect  of  the  annuity  and  the  legacies 
given  to  the  children,  and  that  a  sufficient  part  of  the  testator's 
funded  property,  or  of  his  other  personal  estate,  might  be  set  apart 
and  appropriated  for  payment  of  the  annuity,  and  that  the  rights 
of  all  parties  in  the  annuity  and  in  the  capital  sum  so  to  be 
appropriated  might  be  ascertained  and  declared. 

M7\  Russell  and  Mr.  Hobson,  for  the  plaintiffs,  [cited  BUtciit 
V.  Roberts  (i)] : 
[  374  ]  A  bequest  of  so  much  a  year  from  the  interest  of  '*  my  funded 

money  in  the  Bank  of  England  "  is  equivalent  to  a  bequest  of  so 
much  of  "my  funded  property"  as  will  produce  that  annual  sum. 
Supposing,  however,  the  plaintiffs  not  to  be  entitled  to  this 
extent,  they  are  at  least  entitled  to  an  annuity  of  SOL  for  their 
joint  lives,  and  the  life  of  the  survivor  of  them,  and  a  fund  must  be 
set  apart  to  answer  the  annuity.  The  words  "  joint  maintenance  " 
apply  to  the  mother  as  well  as  the  children :  Soames  v.  Martin  (2), 
Kilvington  v.  Gray  (s).  With  respect  to  the  legacies  of  lOOZ.  to  the 
children,  the  testator  having  placed  himself  in  loco  parentis^  interest 
on  them  must  be  calculated  at  4Z.  per  cent,  from  the  death  of  the 
testator  :  Beckford  v.  Tobin  (4). 

Mr.  Stedman,  for  the  defendants,  the  executors. 

Mr.  Hubback,  for  the  defendant  Eleanor  Gold  Kelly,  was,  upon 
the  first  point,  stopped  by  the  Court.     Then,  secondly,  the  words 

(1)  54  E.  B.  291   (Or.  &  PL  274;  (3)  61  E.  R  250  (10  Sim.  293) ;  see 

see  p.  282).  Longmore  v.  Elcum,  ante,  p.  192. 

^2)  51  E.  E.  249  (10  Sim.  287).  (4)  1  Ves-^Sen.  310, 
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"joint  maintenance"  apply  to  the  children  only.     The  mojther  was       Wilson 
not  intended  to  take  any  beneficial  interest.      That  construction    maddison. 
must  prevail  which  exhausts  the  words  of  the  testator.     Taking  the 
whole  will  together,  it  is  clear  that  the  testator  had  in  his  mind  a 
provision  for  the  children  during  their  infancy  only  :  Badham  *v.       [  *375  ] 
Mee(i).    *     *     * 

The  Vicb-Chancbllor  : 

I  do  not  at  all  dispute  that,  generally,  an  unlimited  bequest  of  the 
income  of  stock  is  to  be  construed  as  an  absolute  gift  of  the  stock 
itself.  I  cannot,  however,  read  the  bequest  in  this  will  as  importing 
BO  much.  What  the  testator  gives  is  an  annuity  of  30Z.  a  year 
charged  upon  the  stock  :  not  an  annuity  of  30Z.  a  year,  part  of  the 
stock.  A  life  annuity  may  be  charged  upon  stock  as  well  as  any 
Other  property.  This  construction,  if  it  required  any  support, 
derives  support  from  the  codicil,  which  is  not  contended  to  have 
revoked  the  bequest  in  the  will.  The  codicil  treats  the  property  as 
to  be  enjoyed  by  the  daughter,  charged  with  the  annuity. 

With  respect  to  the  language  of  the  will,  there  is  probably  some 
degree  of  inaccuracy  in  it,  as  it  was  drawn  by  the  testator  himself, 
but,  upon  the  whole,  it  is  sufiBiciently  plain.  The  effect  of  it  is  to 
give  an  annuity  of  302.  to  four  persons,  for  their  joint  lives  and 
the  life  of  the  survivor  ;  with  a  direction,  that,  while  three  are 
minors,  the  fourth,  being  an  adult,  shall  receive  it  for  their 
maintenance. 

Declare,  that  the  plaintiffs  are  entitled  to  an  annuity  of  302.  a 
year  during  their  joint  lives,  and  the  lives  and  life  of  the  survivors 
and  survivor,  to  be  enjoyed  by  such  of  them  as  are  living,  for  the 
time  being,  equally,  and  to  be  secured  upon  the  funded  property. 
Declare,  that  the  legacies  of  1002.  bear  interest  at  42.  per  cent,  from 
the  death  of  the  testator.  .  .  .  Transfer  1,0002.  82.  per  cent, 
annuities  into  the  name  of  the  Accountant-General  to  an  account 
entitled  the  Annuity  Account ;  and  out  of  the  dividends  thereof  let 
the  Accountant-General  pay  to  Mrs.  Wilson,  until  further  order,  for 
the  joint  benefit  of  herself  and  the  other  plaintiffs,  the  sum  of  152. 
half-yearly. 

(1)  32  B.  E.  304  (1  Euss.  &  My.  631). 
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1843.  BUGDEN  V.  BIGNOLD(l), 

Jum  14,  21, 

26,29.  (2  Y.  &  0.  C.  C.  377— 399.) 

Knight  ^'*  being  seised  in  fee  of  a  freehold  and  copyhold  estate,  borrows  various 

Bruck  V.-C.  sums  of  money  of  B.,  amounting  in  the  whole  to  4,000/.,  upon  mortgage  of 

r  377  ]  *^®  freehold  estate  alone.   A.  afterwards,  in  1832,  borrows  500/.  more  of  B., 

on  the  security  of  both  the  freehold  and  copyhold  estate.  This  mortgage  is 
effected  by  distinct  instruments  relating  to  each  property  respectively, 
neither  of  them  referring  to  the  other.  In  1833,  A.  borrows  a  sum  of  400/. 
of  C,  on  mortgage  of  the  freehold  estate  alone,  subject  to  B.'s  incumbrances 
thereon.  Again,  in  1838,  A.,  being  indebted  to  D.  in  600/.,  executes  to  him 
a  mortgage  for  that  sum  of  the  copyhold  estate  alone,  without  notice  of  the 
500/.  incumbrance.  In  1837,  B.  has  notice  of  C.'s  security,  and  in  1838, 
(after  having  sold  both  the  estates,  under  powers  of  sale,  and  received  the 
purchase-money),  he  has  notice  of  D.'s  security.  The  produce  of  the  free- 
hold estate  being  insufficient  to  pay  B.  and  C.  in  fuU,  but  that  of  the 
freehold  and  copyhold  being  sufficient  for  that  purpose,  C.  claims  to  have 
•  the  whole  of  the  500/.  charge  thrown  upon  the  produce  of  the  copyhold 
estate,  in  order  that  he  may  receive  payment  out  of  that  qf  the  freehold;  on 
the  other  hand,  D.  claims  to  be  paid  the  whole  of  his  debt  out  of  the  produce 
of  the  copyhold  estate,  in  priority  to  0. :  Held,  that  the  claim  of  neither 
party  can  prevail  to  the  fullest  extent ;  but  that  the  500/.  being  by  the 
security  of  1832  charged  on  the  freehold  and  copyhold  estates,  rateably, 
(that  is  to  say,  in  proportion  to  their  respective  net  values)  and  without 
preference,  C.  has  an  equity,  of  the  nature  claimed  by  him,  to  the  extent  of 
that  proportion  of  the  500/.  which  is  charged  upon  the  copyhold  estate, 
while,  in  other  respects,  in  relation  to  that  estate,  D.  has  priority  over  C. 

The  Court-rolls  of  a  manor  are  not  constructive  notice  of  prior  incum- 
brances to  a  purchaser  of  copyholds  holden  of  the  manor. 

In  and  previously  to  the  month  of  October,  1830,  Charlea  Milbank 
was  seised  in  right  of  his  wife  (who  was  devisee  in  fee  thereof  under 
the  will  of  her  father,  John  Bevett)  of  a  certain  freehold  estate 
called  the  East  Poole  Marsh  farm,  situate  in  the  parish  of  Great 
Stainbridge  in  the  county  of  Essex,  subject  to  a  mortgage  for  a 
[  ♦378  ]  term  of  one  thousand  *years  vested  in  Sir  John  Thorold  for 
securing  1,600Z.  and  interest,  which  mortgage  was  originally 
created  by  an  indenture  dated  the  27th  December,  1796.  Milbank 
was  at  the  same  time  entitled  to  the  equity  of  redemption  in  fee  of 
a  copyhold  estate  holden  of  the  manor  of  Finginhoe,  in  the  county 
of  Essex  ;  that  estate  being  mortgaged  for  1,5002.  to  Benjamin 
Gilson,  to  whom,  as  such  mortgagee,  the  premises  had  been 
surrendered  ;  the  legal  estate,  however,  being  in  one  Bawtree. 

In  October,  1880,  Milbank,  through  the  medium  of  the  defendant 
Bignold,  who  was  secretary  of  the  Norwich  Union  Society  for  the 
assurance  of  lives  and  survivorships,  borrowed  of  that  Society 
l,600i- ;  and  thereupon,  by  indentures  of  lease  and  release  dated 

(1)  Flint  V.  Howard  [1893]  2  Ch.  54,  62  L.  J.  Ch.  804,  68  L.  T-  390,  C.A, 
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the  3rd  and  4th  October,  1830,  and  made  between  Milbank  and  his      bugden 
wife  of  the  one  part,  and  Bignold  of  the  other  part,  the  East  Poole     bionold. 
Marsh  farm  was  conveyed  to  Bignold  and  his  heirs,  by  way  of 
mortgage,  for  securing  the  1,500Z.  so  borrowed.     By  the  deed  of 
release,  a  power  of  sale  of  the  mortgaged  premises  was  given  to  the 
mortgagee. 

The  Norwich  Union  Society  having  at  the  time  of  this  transaction 
paid  off  Sir  John  Thorold's  mortgage,  an  indenture  of  assignment 
bearing  even  date  with  the  release  of  the  4th  October,  1830,  was 
executed,  whereby,  in  consideration  of  1,500Z.  expressed  to  be  paid 
to  Thorold  by  the  Society,  the  freehold  premises  were  assigned  for 
the  residue  of  the  term  of  one  thousand  years  to  Patteson  as  a 
trustee  for  the  Society. 

In  December,  1830,  a  further  sum  of  1,000Z.  was  borrowed  by 
Milbank  of  the  Society  ;  and  thereupon  Milbank  and  his  wife 
executed  to  Bignold  a  deed  of  a  further  charge  of  the  freehold 
premises,  dated  the  24th  December,  1830,  endorsed  on  the  indenture 
of  release  of  the  4th  October,  1830,  for  securing  as  well  that  sum  as 
the  sum  of  1,5002.,  which  had  been  previously  borrowed  of  the 
Society. 

In  April,  1832,  a  further  sum  of  5002.  was  borrowed  by  Milbank 
of  the  Society,  and  thereupon  another  deed  of  further  ^charge  of  [  *379  ] 
the  freehold  premises,  dated  the  23rd  April,  1832,  endorsed  in  the 
same  manner  as  the  previous  deed,  was  executed  between  the  same 
parties,  for  securing  as  well  that  sum  as  the  sums  previously 
secured. 

As  a  further  security  for  the  repayment  of  the  last-mentioned  sum 
of  500/.,  Milbank  executed  to  Bignold  an  indenture  bearing  even 
date  with  the  preceding,  whereby,  after  reciting  the  before-mentioned 
surrender  to  Gilson  to  secure  1,5002.,  and  that  Milbank  had  applied 
to  Bignold  to  lend  him  the  sum  of  5002.  &c.,  it  was  witnessed,  that, 
in  consideration  of  5002.  expressed  to  have  been  paid  by  Bignold  to 
Milbank,  Milbank  covenanted  to  surrender  to  Bignold,  by  way  of 
mortgage,  the  copyhold  estate,  subject  to  Gilson's  security.  This 
indenture  contained  a  power  of  sale.  A  conditional  surrender  of 
even  date  was  duly  made  in  pursuance  of  it. 

In  April,  1833,  Milbank  borrowed  of  Bound  &  Co.,  bankers,  of 
Colchester,  a  sum  of  4002.  ;  and  by  an  indenture  dated  the  13th  of 
that  month,  and  made  between  Milbank  and  wife  of  the  one  part, 
and  Bound  &  Co.  of  the  other  part,  reciting  that  the  East  Poole 
Marsh  farm  was  charged,  by  way  of  mortgage  to  Bignold,  with  the 
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BnoDEN  principal  sum  of  4,5002.  and  interest,  it  was  witnessed,  thai,  in 
BiGNOLD.  consideration  of  400/.  paid  to  Milbank  by  Round  &  Co.,  Milbank 
and  wife  did  thereby  direct  and  appoint  that  the  said  farm  with  its 
appnrtenances  should  thenceforth  stand  charged  with  the  payment 
of  the  said  sum  of  4002.  and  interest,  subject  to  Bignold's  securities. 
In  1837,  the  Norwich  Union  Society  first  had  notice  of  Bound's 
security. 

In  March,  1838,  the  Norwich  Union  Society  paid  off  Gilson,  and 
by  an  indenture  dated  the  6th  of  that  month,  took  an  assignment 
of  his  incumbrance,  with  a  covenant  to  surrender  the  copyhold 
premises.  The  copyholds  were  afterwards,  in  February,  1840, 
surrendered  to  certain  persons  as  trustees  for  the  Society. 
[  ♦380  ]  In  July,  1838,  there  being  a  large  arrear  of  interest  due  *to  the 

Society  on  their  mortgage  securities,  the  East  Poole  Marsh  farm 
was  by  their  direction  and  by  virtue  of  their  power  of  sale,  put  up 
for  sale  by  auction,  when  it  was  purchased  by  Stephen  Allen  for 
5,000Z.     This  purchase  was  completed  in  November,  1840. 

In  September,  1838,  Milbank,  being  indebted  to  the  plaintiff  in 
6002.,  agreed  to  execute  to  him  a  mortgage  of  the  copyhold  estate  to 
secure  the  repayment  of  that  sum.  Accordingly,  by  an  indenture 
dated  the  25th  of  that  month,  reciting  that  Milbank  was  seised  in 
fee  of  the  copyhold  premises  ^'  subject  to  a  certain  conditional 
surrender  made  on  or  about  the  day  of  ,  183  ,  whereby  the 
said  hereditaments  were  assured  to  the  said  Samuel  Bignold,  his 
heirs  and  assigns,"  for  securing  to  him,  his  heirs  and  assigns,  the 
repayment  of  1,500Z.  and  interest,  theretofore  advanced  by  him  in 
discharge  of  a  debt  due  to  Benjamin  Gilson  on  the  security  of  the 
said  premises,  and  reciting  the  debt  due  to  the  plaintiff,  Milbank 
covenanted  to  surrender  the  premises  to  the  plaintiff  and  his  heirs, 
subject  to  a  proviso  for  redemption  of  the  premises  on  payment  by 
Milbank  to  the  plaintiff,  his  executors  &c.,  of  6002.  and  interest  as 
therein  mentioned. 

On  the  day  of  the  date  of  this  indenture  the  copyhold  estate  was 
surrendered  to  the  plaintiff  pursuant  to  the  covenant.  It  did  not 
appear  that  the  plaintiff  had  notice  at  that  time  of  the  charge  of  the 
Norwich  Union  Society  on  the  copyhold  estate  under  the  security  of 
the  23rd  April,  1832. 

In  December,  1838,  Bound  &  Co.  having  ascertained  that,  after 
payment  of  the  mortgages  due  to  the  Norwich  Union  Society,  with 
arrears  of  interest  and  costs,  the  proceeds  of  the  sale  of  the  East 
Poole  Marsh  farm  estate  would  not  be  sufficient  to  satisfy  them 
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their  mortgage,  required  the  Society  to  resort  to  the  copyhold  estate      Bugden 
in  Batisfaction  of  so  mach  of  their  mortgage  debts  as  was  charged     bionold. 
on  that  estate,  in  order  to  enable  them,  Bound  &  Go.  to  make  their 
security  available.      Some  discussion  then  ensued  ^between  the       [  *38i  ] 
parties  as  to  the  legality  of  this  claim  of  Bound  &  Co.    Legal  advice, 
however,  being  obtained  in  their  favour,  the  copyhold  estate  was 
put  up  to  sale  by  the  Society,  and  was,  on  the  2Srd  July,  1889,  sold 
to  Firmin  for  2,000i. 

It  did  not  appear  whether,  at  this  time,  either  Bound  &  Co. 
or  the  Norwich  Union  Society  had  notice  of  the  plaintiff's  security; 
but,  on  the  5th  August,  1840,  the  plaintiff  caused  a  written  notice 
of  that  security,  with  a  request  to  account,  to  be  served  upon  the 
defendant  Bignold. 

Milbank  afterwards  took  the  benefit  of  the  Insolvent  Debtors  Act, 
and  W.  S.  Cooper  was  appointed  assignee  of  his  estate  and  effects. 

The  bill,  filed  in  September,  1840,  against  Bignold,  Cooper,  and 
Bound  &  Co.,  prayed  an  account  of  what  was  due  to  the  plaintiff  on 
his  security,  an  account  of  the  receipts  and  payments  of  Bignold, 
and  of  what  was  due  to  him  in  respect  of  his  securities,  and  that 
the  plaintiff  might  be  declared  to  be  entitled  to  any  balance  of 
monies  received,  or  which  might  have  been  received,  by  Bignold 
after  payment  of  what  might  be  due  to  him,  in  satisfaction,  so  far 
as  the  same  would  extend,  of  what  might  be  found  due  to  the 
plaintiff;  and  that  all  other  necessary  accounts  might  be  taken,  and 
that  Bignold  might  be  decreed  to  pay  the  plaintiff's  costs  of  the  suit. 

The  defendants,  Bound  &  Co.,  by  their  answer,  denied  the  claim 
of  the  plaintiff,  insisting  that  they  were  entitled,  in  preference  to 
the  plaintiff,  to  be  paid,  out  of  the  proceeds  of  the  copyhold  estate, 
so  much  of  their  debt  as  the  proceeds  of  the  freehold  estates  were 
insuficient  to  pay. 

Mr.  Wigram  and  Mr.  R.  W.  E.  Forster,  for  the  plaintiff : 

The  principles  of  Barnes  v.  Racster  (i)  are  applicable  to  *the  [  •382  ] 
present  case.  Applying  the  language  of  your  Honour  in  that  case  to 
the  facts  here,  when  the  plaintiff  took  his  security  from  Milbank, 
Bound  had  not  acquired  any  equity  against  Milbank  to  preclude 
him  from  making  the  most  he  could  of  the  copyhold  security  for  his 
own  purposes.  It  is  not  indeed  clear  that  there  is  any  equity  of 
marshalling  before  a  suit  is  instituted ;  therefore,  as  the  plaintiff 
took  his  security  before  any  suit  instituted,  it  would  seem  that  the 
(1)  57  B.  E.  401  (1  Y.  &  C.  C.  C.  401). 
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BuoDRN  utmost  Bound  could  do  at  that  time,  putting  aside  the  express 
BioNOLD.  contracts  of  the  parties,  would  be  to  stand  jyari  passu  with  the 
plaintiff  on  the  copyhold  estate.  But  here  the  plaintiff  has  a  direct 
security  on  the  copyhold  estate,  by  express  contract.  On  the  other 
hand,  the  defendants  could  only  reach  that  estate  by  means  of  a 
mere  personal  equity  against  the  mortgagor,  which  cannot  be 
enforced  against,  a  bond  fide  incumbrancer  for  value,  without  notice: 
Averall  v.  Wade{l)f  Aldiich  v.  Cooper  {2).  If  the  defendants  cmi 
show  that  the  equity  which  they  claim  fixes  on  the  land,  then 
undoubtedly  the  plaintiffs  must  take  subject  to  their  equity.  But  if 
they  rely  merely  on  the  personal  equity  of  marshalling,  they  can 
take  nothing  but  the  surplus  proceeds  of  the  estate  after  satisfaction 
of  the  plaintiff's  security.  No  notice  which  the  defendants  could 
have  given  could  have  prevented  the  plaintiff  from  dealing  with  the 
copyhold  estate.  It  appears,  indeed,  that,  in  1887,  they  did  give 
notice  to  Bignold  of  their  security.  But  such  notice  to  the  holder 
of  the  legal  estate,  in  cases  affecting  real  property,  is  wholly 
inoperative :  Jones  v.  Jones  (3),  Peacock  v.  Burt  (4). 

Mr.  Russell  and  Mr.  Bacon,  for  the  defendants  Bound  &  Co. : 

[  383  ]  *    ♦    If  Whiteacre  and  Blackacre  are  mortgaged  to  B. ;    then 

Blackacre  to  C,  and  then  Whiteacre  to  D. ;  if  C.  redeems  B.'s  whole 
mortgage,  he  shall  hold  both  estates  till  he  is  repaid  everything  in 
respect  of  B.'s  mortgage  and  his  own  too :  TiUey  v.  Davies  (5). 

(1)  46  B.  B.  218  (LI.  &  G.  252).  rectory  ?     The  case  appears  to  have 

(2)  7  B.  B.  86  (8  Yes.  382).  been  argued  before  the  Lord  Keeper 

(3)  42  B.  B.  249  (8  Sim.  633).  Bridgman,  assisted  by  Justices  Wylde, 

(4)  41  B.  B  199  (4  L.  J.  (N.  S.)  Twisden,  and  Bainsford,  and  Baron 
Ch.  33).  Wyndham.    It  was  held  by  the  Lobd 

(5)  See  post,  p.  218;  see  also  Sh^p-  Keepsr,  and,  as  it  should  seem,  by 
herd  v.  Titley,  2  Atk.  348.  The  two  out  of  the  four  Judges  present, 
case  of  Bovey  v.  Skipwith^  referred  that  B.  should  hold  both  the  manor 
to  in  these  cases,  was  in  substance  and  rectory  against  A.  till  aU  due  to 
this :  A  person  granted  a  security  out  him  on  both  securities  should  be  paid : 
of  a  manor  and  rectory  to  A. ;  he  then  Bovey  v.  Sh'ptviih,  1  Ch.  Ca,  201 ; 
granted  a  security  out  of  the  rectory  8,  C.  3  Bep.  Ch.  37.  It  is  remarkable 
only  to  B.,  who  had  no  notice  of  the  that  Mr.  Baron  Wyndham,  who 
prior  incumbrance.  B.  afterwards,  appears  to  have  been  one  of  the  dis- 
upon  haying  notice,  purchased  in  a  sentients  from  the  judgment  of  the 
precedent  incumbrance  on  both  the  Court,  was  shortly  afterwards  an  xm- 
manor  and  rectory ;  and  one  question  successful  plaintiff  in  the  case  of 
was  whether,  when  B.  had  received  all  Wyndham  v.  Richardson^  2  Ch.  Ca. 
the  money  due  on  the  first  security,  212,  in  which  a  point  similar  to  that 
he  was  entitled  to  receive  any  more  in  Bovey  v.  Skiptoith  was  decided 
profits  of  the  manor,  or  only  to  keep  against  him. 

the  incumbrance  on  foot  to  protect  the 
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(The  Yice-Ghancbllob  :   That  case  was  mentioned  to  me  by      bugdbk 
Mr,  Lee,  after  the  argument  in  Barnes  v.  Racster.     Does  it  involve     bionold. 
any  other  than  the  general  principle,  that  if  a  man  is  mortgagee  of 
two  properties  belonging  to  one  mortgagor,  the  redemption  cannot 
be  split?) 

That  principle  must  *apply  here;  otherwise  the  result  will  be  that  [♦384  ] 
without  any  act  done  by  the  mortgagee  to  deprive  him  of  his 
original  right,  the  subsequent  dealing  by  the  mortgagor  with  his 
equity  of  redemption  will  alter  that  right.  The  original  equities  of 
the  parties  here  are  the  same  as  in  Titley  v.  Davies.  The  redemp- 
tion which  took  place  in  Titley  v.  Davies  was  only  the  mechanical 
mode  of  working  out  those  equities,  and  could  not  alter  their 
original  nature.  The  right  of  marshalling  is  an  original  equity,  and 
does  not  commence  with  the  filing  of  the  bill.  The  decision  in 
Barnes  v.  Racster,  which,  in  our  humble  opinion,  is  right,  is  not 
necessarily  applicable  here.  The  present  case  is  expressly  excepted 
from  the  judgment  in  that  case.  Your  Honour  there  expressly 
reserved  the  question  what  would  have  been  the  rights  of  Hart- 
wright  and  Williams  had  Barnes's  security  upon  No.  32  preceded, 
and  not  been  subsequent  to  Hartwright's  security  on  Foxhall. 
There  Hartwright  insisted  on  a  right  which  he  did  not  possess. 
Here  the  plaintiff  seeks  to  dispossess  the  Bounds  &  Go.  of  what, 
since  1833,  they  have  been  entitled  to.  Aldridge  v.  Forbes  {i)^ 
Lanoy  v.  Duchess  of  Athol  (2). 

Mr,   Anderdon  and   Mr.  James   Parker,   for  the   defendant 
Bignold. 

Mr,  Hurd,  for  the  defendant  Milbank. 

Mr,  Wigram,  in  reply. 

The  Vicb-Chancbllor  :  [385] 

Certain  freehold  and  copyhold  estates  were  vested  in  Milbank, 
subject  to  certain  charges,  amounting  in  the  whole  to  6,0002.,  which 
became  vested  in  Bignold ;  and  which,  as  far  as  Bignold  was  con- 
cerned, were  charges  upon  the  whole  estates  in  this  sense,  that  he 
could  not  be  redeemed,  except  by  consent,  as  to  any  part,  without 
payment  of  the 'whole  sum  due.  These  charges,  at  the  time  the 
plaintiff  took  his  security,  were  arranged  thus :  the  sum  of  4,000Z. 

(1)  4  Jur.  20.  (2)  2Atk.  446. 
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BuGDEir  was  charged  on  the  freehold  property ;  1,500Z.  on  the  copyhold  pro- 
BioNOLD.  P^rty ;  and  500i.  on  the  freehold  and  copyhold  property,  pari  passu. 
In  the  month  of  April,  1838,  Milbank  borrowed  of  the  defendants. 
Bound  &  Co.,  the  sum  of  400Z.,  upon  mortgage  of  the  freehold 
only ;  and  the  security  is  so  constituted,  as  to  be  subject,  in  terms, 
to  a  charge  of  4,500Z.,  and  to  that  only.  The  amount  of  the  sum 
so  mentioned  is  accounted  for  by  the  circumstance  already  stated. 
Now,  although  the  security  was  thus  taken,  it  did  not  therefore 
carry  with  it  notice  of  a  security  upon  any  copyhold  property  what- 
ever. The  5002.  charge  was  secured  by  two  separate  instruments. 
I  have  looked  at  the  security  for  5002.  upon  the  freehold  property, 
and  it  does  not  mention  or  refer  to  the  copyhold  estate,  or  the  copy- 
hold security.  It  is  therefore  entirely  consistent  with  the  language 
of  the  security  of  the  defendants.  Bound  &  Co.,  to  say,  that  they 
took  it  and  lent  their  money  upon  it,  not  only  without  notice  of  the 
security  on  the  copyhold  estate,  but  without  notice  of  the  e^ustence 
of  any  copyhold  estate  at  all.  Whatever  value  may  be  attached  to 
the  observation,  it  must  be  taken  that  they  lent  their  money  with- 
out the  prospect  of  any  benefit  from  the  copyhold  estate,  and  in 
fact  without  any  regard  to  it  whatsoever. 

In  1888,  the  plaintiff  lent  Milbank  6002.,  and  for  that  Milbank 
gives  him  a  security  on  the  copyhold  estate  only ;  and  expressly  this 
security  was  to  be  subject  to  a  charge  of  1,500/.,  but  1,5002.  only; 
[♦386  ]  namely,  that  sum  of  1,5002.  *already  mentioned,  which  was  charged 
on  the  copyhold  alone.  It  was  suggested  very  properly  by  Mr. 
Russell  in  argument,  that  the  language  of  the  plaintiff's  security 
may  be  thought  to  lead  to  the  inference,  that  the  plaintiff  had 
notice  of  the  whole  extent  of  Bignolds  claims,  or  at  least  that  there 
was  sufScient  to  put  him  upon  enquiry  on  the  subject.  Now  it  may 
be  true  that  the  recital  in  the  plaintiff 's  deed  is  not  worded  with 
exact  accuracy,  because  Gilson  had  not,  as  stated,  surrendered  the 
copyhold  estate  to  the  use  of  Bignold.  But  Bignold  had  acquired 
the  substantial  ownership  of  it  as  mortgagee ;  and  I  cannot  hold 
that  constructively  or  otherwise,  the  plaintiff  had  notice  that  the 
copyhold  estate  upon  which  he  lent  his  6002.,  was  subject  to  the 
5002.  charge.  If  I  am  right  in  that  view,  he  was  a  purchaser  for 
value,  without  notice  of  any  adverse  title  or  claim  in  respect  of  this 
charge  of  5002.,  and  without  notice  of  its  existence. 

Supposing  this  conclusion  to  be  correct,  it  follows  that  a  wrong 
was  done  to  the  plaintiff  by  Milbank,  because  it  was  Milbank's 
duty  to  communicate  to  him  the  whole  amount  of  charge  upon 
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ihe  property,  which  he  did  not  do.  Milbank  therefore  committed  buoden 
that  which  in  the  view  of  a  court  of  equity  must  be  taken  as  a  bionold. 
fraud ;  and  by  means  of  which  the  plaintiff  lent  his  money  upon 
an  estate  encumbered  to  an  extent  beyond  what  it  was  represented 
to  him  to  be.  Now  I  am  aware  that  the  rule  as  to  notice  applies, 
generally  speaking,  more  favourably  to  a  defendant  than  to  a  plain- 
tiff. I  agree  also  in  the  general  rule,  that,  as  between  parties 
claiming  different  equities,  qui  prior  est  tempore,  potior  est  jure. 
Still  the  absence  of  notice  is  by  no  means  a  circumstance  to  be 
disregarded,  even  in  a  plaintiff's  favour,  especially  where  the  equity 
prior  in  time  is  indirect,  and  the  party  claiming  it  has  not  done  all 
to  prevent  fraud  which  he  might  have  done.  Here  Messrs.  Bound 
&  Co.'s  equity  is  indirect,  because  they  never  took  any  security 
on  the  copyhold, — never  thought  of  the  copyhold, — ♦and  cannot  [  •887  ] 
be  disappointed  if  they  get  no  benefit  from  it :  and  it  may  be  a 
question  whether  it  was  not  their  duty  to  do  more  than  they  have 
done  to  prevent  the  copyhold  estate  from  being  subsequently  dealt 
with ;  seeing  that  it  was  competent  to  Bignold  and  Milbank  to  treat 
this  copyhold  as  not  being  subject  to  any  equity. 

Under  the  circumstances  of  this  case,  without  entering  into  the 
general  views  upon  which  Barnes  v.  Racster,  Aldrich  v.  Forbes,  and 
possibly  Tiiley  v.  Davies,  may  have  been  decided,  1  cannot  give, 
consistently  with  the  rules  of  equity,  that  priority  to  Bound  &  Co., 
which  they  claim.  On  the  other  hand,  the  plaintiff  seems  to 
claim  too  much  in  seeking  to  exclude  them  altogether  from  the 
copyhold  estate.  My  present  impression  is,  that  the  500^.  should 
be  considered  as  charged  pari  passu  upon  the  freehold  and  copyhold 
estates  (i). 

(1)  Upon  the  subject  of  the  principal  until  the  debt  is  fully  paid ;  for  it  is 

case,   and  of  Barnes  y.    Bacster,   see  said  that  the  last  purchasers  are  to 

Story's  Equity  Junsprudenoe  (3rd  ed.),  take  only  as  far  as  they  may,  without 

chapters    13    and    33.      See   also  an  disturbing  the  prior  incumbrancers  or 

article  in  the  Jurist,  vol.  7,  part  1,  purchasers,  who,  being  prior  in  point 

p.  109,  Where  there  is  a  lien   upon  of  time,  .have  a  superiority  of  right. 

different  parcels  of  land  for  the  same  But  there  seems  great  reason  to  doubt 

debtf  and  the  person  who  owes  the  whether  this  last  position  is  maintain- 

debt  has  (subsequently)  sold  or  trans-  able  upon  principle ;  for  as  between 

ferred  different  parcels  of  the  land,  at  the  subsequent  purchasers  or  incum- 

different  times,  to  different  persons,  as  branoers,   each  trusting   to    his  own 

incumbrancers  or  purchasers,  it  has  security  upon  the  separate  estate  mort- 

been  held,  that  they  are  to  be  charged  gaged  to  him,  it  is  difficult  to  perceive 

in  the  reverse  order  of  the  time  of  the  that  either  has,  in  consequence  thereof, 

transfers  to  them ;  that  is  to  say,  the  any  superiority  of  right  or  equity  over 

parcels  last  sold  are  to  be  charged  to  the  other.      On   the  contrary',   there 

their  full  value,  and  so  backwards,  seems  strong  ground  to  contend,  that 

B.B. — VOL.  LX.  14 
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BncDEK  The  case  was  this  day  mentioned  again,  when  the  Yice-Ghak- 

BioNOLD.      CELLOR  Said,  that  he  had  been  thinking  of  it,  and  expressed  *a 

June  21.       doubt  whether  he  ought  liot  to  grant  the  whole  relief  sought  by  the 

The  defendants'  counsel  then  requested  that  the  case  might  be 
re-argued,  observing  that  the  case  of  Titley  v.  Davies,  as  stated  in 
the  MSS.  of  Mr.  Melmoth  and  Serjeant  Hill  had  not  been  commented 
upon,  and  might  materially  affect  the  question.  To  this  the  Vice- 
Chancellor  acceded ;  and  it  was  agreed  that  the  cause  should  be 
re- argued. 

June  26.  The  cause  now  stood  for  a  second  argument. 

Mr.  Russell  and  Mr.  Baker  for  the  defendants.  Round  &  Co., 
relied  on  the  case  of  Titley  v.  Davies,  as  extracted  from  the  MSS. 
before-mentioned  (i).  They  also  stated  a  circumstance  which  did 
not  appear  on  the  former  argument ;  viz.  that  Bignold  actually 
received  the  purchase-money  for  the  copyhold  estate  before  he 
had  notice  of  the  plaintiff's  security.  They  therefore  contended, 
that  if  the  property  were  considered  as  being  converted  into  per- 
sonalty upon  the  receipt  of  the  money,  the  principles  of  Dearie  v. 
Hall  (2),  and  Loveridge  v.  Cooper  (3),  would  be  applicable  to  the  case. 
If,  on  the  contrary,  the  property  were  still  considered  as  land,  the 
dates  of  the  deeds  must  determine  the  priority  of  the  respective 
equities.  In  support  of  the  defendant's  claim,  generally,  they 
cited  Foster  v.  Cocker  ell  (4).     *     *     * 

Mr.  Wigram  and  Mr.  R.  W.  E.  Forster,  for  the  plaintiff,  pur- 
sued the  same  line  of  argument  as  they  had  adopted  on  the  former 
[  •889  ]  occasion.  They  also  contended,  that  the  case  *of  Titley  v.  Davits 
depended  entirely  on  the  effect  of  redemption,  the  second  mortgagee 
acquiring,  by  virtue  of  a  subsequent  contract,  and  not  by  any 
original  equity,  the  first  mortgagee's  rights. 

June 29,      The  Vice- Chancellor: 

It  is  unnecessary  to  recapitulate  the  documents  or  facts  of  this 
cause  which  has  been  so  recently  and  with  great  propriety  so  fully 
argued;  they  are  not  indeed  disputed.     Upon  the  first  argument 

the  original  incumbrance  or  lien  ought  (1)  See  post^  p.  218. 

to  be  borne  rateably  between  them,  (2)  27  B.  B.  1  (3  Buss.  1). 

according  to  the  relative  values  of  the  (3)  27  B.  B.  12  (3  Buss.  30). 

estates  :  Story,  Eq.  Jur.  §  1233.  (4)  39  B.  B.  24  (3  Gl.  &  Fin.  456;. 
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I  stated  my  ImpreBsion  to  be,  that  the  plaintiff  claimed  against  bugdrn 
Messrs.  Round  &,  Co.  more  than  he  was  entitled  to  claim  against  bignold. 
them,  and  that  they  claimed  against  him  more  than  they  were 
entitled  to  claim  against  him.  The  doubt  which  afterwards  grew 
upon  my  mind  as  to  the  correctness  of  that  impression,  so  far  as  it 
was  against  the  plaintiff,  led  to  the  second  argument,  for  which,  as 
well  as  for  the  former,  I  feel  myself  indebted  to  the  Bar.  I  have 
never  doubted  upon  the  question  of  the  too  great  extent  of  Messrs. 
Round  &  Co.'s  claim.  They  did  not  become  mortgagees  of  the 
copyhold  estate — they  did  not  take  any  charge  upon  it,  or  any 
covenant  respecting  it.  There  is  no  evidence  that  they  had  it  in 
their  view  or  contemplation.  They  advance  their  money  upon 
a  mortgage  of  the  freehold  estate  alone — not  only  with  knowledge 
of  the  existence  and  amount  of  Mr.  Bignold's  incumbrances  upon 
it,  but  expressly  and  in  terms  subject  to  those  incumbrances. 
I  could  not  therefore  view  the  plaintiff  as  seeking  to  deprive  or 
disappoint  Messrs.  Round  &  Co.  of  any  right  or  benefit  that  they 
intended  to  contract  for,  or  as  seeking  to  place  them  in  a  worse 
position  than  that  in  which  they  had  meant  to  place  themselves, 
while  on  the  other  hand  it  is  plain  that  the  success,  to  any  extent, 
of  their  claim  against  the  plaintiff,  must  deprive  him  wholly  or 
partially  of  that  for  which,  as  a  mortgagee  for  valuable  consideration 
without  notice,  he  specifically  contracted.  He  advanced  his  money 
directly  upon  the  credit  of  the  copyhold  *estate — having  it  especially  [  *390  ] 
and  particularly  in  view  for  his  security  as  an  estate  charged  with 
1,5002.  only.  I  say  so,  because  I  do  not  accede  to  the  argument 
that  he  had  notice  of  the  5002.  charge,  or  was  in  any  default. 
Actual  notice  of  that  charge,  it  is  not  suggested  that  he  had,  nor, 
as  I  apprehend,  did  constructive  notice  to  him  of  any  document  or 
fact  arise  from  the  circumstance  of  its  being  upon  the  Court-rolls  of 
the  manor,  or  mentioned  in  them.  I  conceive,  that,  though  the 
plaintiff  might  have  searched  them,  he  was  not,  for  any  purpose 
now  under  consideration,  bound  to  search  them;  and  he  is  not 
proved  to  have  searched  them  by  himself  or  any  agent.  His 
security  informed  him  that  Mr.  Bignold  was  a  mortgagee  of  the 
copyhold  property  for  1,500Z. :  Mr.  Bignold,  on  behalf  of  the 
Norwich  Union  Society,  was  so,  although  having  also  a  distinct 
further  claim.  The  legal  estate  in  the  copyhold  property  was  not 
obtained  by  or  for  the  Norwich  Union  Society  until  after  the  year 
1838  ;  but  that  I  apprehend  is  an  immaterial  circumstance. 

The  plaintiff,  who  does  not  appear  to  have  had  any  notice  of 
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BuoDEN  Bawtree'B  Becurity,  or  of  Gilson's  security,  or  of  Gilson's,  or  his 
BioNOLD.  son's,  or  Bawtree's,  existence — except  that,  if  any,  constructively 
afforded  by  the  security  of  1888 — was  not  in  my  opinion  bound  to 
make  any  enquiry  of  either  of  them,  or  of  Mr.  Bignold,  or  the 
Norwich  Union  Society.  Neither  Gilson,  nor  his  son,  nor  Bawtrce, 
appears  to  have  known  or  had  any  notice  of  either  of  the  securities 
for  500Z.,  or  of  the  existence  of  the  freehold  estate,  or  of  the  exist- 
ence of  Messrs.  Bound  &  Go.  as  creditors  or  incumbrancers.  The 
Norwich  Union  Society,  though  when  paid  off  they  would  become 
trustees,  or  in  a  sense  trustees,  of  the  surplus,  if  any,  of  their 
securities,  were  incumbrancers ;  and  they  and  their  own  trustees, 
though  bound  not  to  answer  untruly  any  question  that  might  be 
put  to  them,  were  in  my  opinion,  at  least  while  the  copyhold 
remained  unsold,  entitled  to  decline  answering  any  question  which 
[  *39i  ]  might  *have  been  addressed  to  them  by  the  plaintiff  upon  the 
subject  of  the  copyhold ;  unless,  indeed,  the  plaintiff  had  proposed 
to  redeem  the  Norwich  Union  Society,  which  it  does  not  appear 
that  he  ever  intended  or  desired.  There  is  no  trace  of  any 
communication  between  the  plaintiff  and  the  Norwich  Union 
Society,  or  between  the  plaintiff  and  Mr.  Bignold,  or  any  other 
trustee  of  that  Society,  until  after  1888.  I  think,  as  I  have  said, 
that  this  circumstance  is  not  one  of  laches  or  default  on  the 
plaintiff's  part,  the  question  being  one  entirely  between  him  and 
Messrs.  Bound  &  Co.;  for,  whether  with  or  without  notice  or 
default,  the  plaintiff  could  not  claim,  and  has  not  claimed,  to  stand 
to  any  extent  in  priority  to  the  Norwich  Union  Society,  or  in 
competition  with  them.  It  is  true  that  Messrs.  Bound  &  Co.  before 
1888  gave  notice  to  Mr.  Bignold  and  the  Norwich  Union  Society  of 
Messrs.  Bound  &  Co.'s  security  on  the  freehold  estate,  and,  between 
the  sale  of  the  freehold  estate,  which,  previously  to  the  existence 
of  the  plaintiff's  security,  took  place  in  that  year  under  the  Norwich 
Union  Society's  power  of  sale,  and  was  completed  at  a  later  period, 
and  the  sale  of  the  copyhold  estate,  which  took  place  after  1838 
under  a  similar  power  of  sale,  gave  notice  to  Mr.  Bignold  and  the 
Norwich  Union  Society  of  Messrs.  Bound  &  Co.'s  alleged  claim 
against  the  copyhold  estate ;  and  that  it  was  not  until  after  this  \ 
latter  notice,  nor  until  after  the  receipt  by  Mr.  Bignold  of  the  { 
purchase-money  for  the  copyhold,  that  he  or  the  Norwich  Union  j 
Society  had  notice  of  the  plaintiff's  incumbrance :  but,  considering  | 
the  respective  interests  and  different  positions  of  the  several  : 
parties  concerned,  these  circumstances  did  not,  I  apprehend,  as     | 
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between  Messrs.  Bound  &  Co.  and  the  plaintiff,  advance  or  improve      Buodbn 
the  claim  of  the  former.     It  may  be  said,  that,  after  the  second  of     bionold. 
the  notices  from  Round  &  Co.,  it  was  competent  to  Mr.  Bignold, 
while  ignorant  of  the  plaintiff's  security,  to  give  Round  &  Co.  the 
benefit  of  paying  the  500L  partially,  if  not  wholly,  out  of  *the      [•sga] 
copyhold  estate,  and  to  settle  with  them  on  that  principle  without 
incurring  any  liability.     This  however  was  not  done;   and,  not- 
withstanding the  conversion  of  the  copyhold  into  personalty  by  the 
sale,  I  think,  both  upon  principle  and  authority  (authority  not 
confined  to  Jones  v.  Jones  (i) ),  that  the  notices,  as  I  have  said,  did 
not  gain  for  them  a  rank  which  otherwise  they  had  not.     I  think 
that  the  rights  of  the  plaintiff  were  fixed  by  his  security  of  1888, 
while  the  copyhold  property  was  in  every  sense  real  estate — fixed 
at  least  for  every  purpose  that  the  circumstances  of  the  present  case 
bring  under  consideration. 

It  has  been  indeed,  but  slightly,  if  at  all,  contended  that  Loveridge 
V.  Cooper  (2)  and  Foster  v.  Blackstone  (3)  apply  to  this  case.  It  may 
be  said,  that  to  give  Mr.  Bugden  relief  is  (assuming  the  absence  of 
notice  and  of  default)  to  give  him  a  greater  benefit  than  belongs  to 
him,  seeing  that  he  is  suing  and  not  sued,  that  he  never  acquired, 
though  Messrs.  Round  &  Co.  also  never  acquired,  any  legal  estate, 
and  that  the  general  rule  between  equities  is,  that  priority  of  time 
confers  priority  of  right.  I  do  not  find  any  substance  in  these 
objections.  If  it  be  conceded  that  Messrs.  Round  &  Co.  had  or 
have  an  equity,  the  rule  as  to  priority  of  time  giving  precedence 
between  equities  is  by  no  means  universal :  it  is  open  to  various 
exceptions.  The  question  of  right  in  this  cause  seems  to  have  been 
viewed  by  the  counsel  on  both  sides,  and  I  think  correctly,  as 
standing  neither  more  nor  less  favourably  to  the  plaintiff  than  it 
would  if  the  Norwich  Union  Society  had  been  satisfied  without 
selling  the  whole  of  the  copyhold  property,  and  the  dispute  between 
the  plaintiff  and  Messrs.  Round  &  Co.  had  been,  which  or  whether 
either  of  them  had  the  better  title  to  claim  the  legal  estate  in  the 
unsold  portion  of  it  from  the  Society.  On  the  grounds  to  which 
I  have  referred,  I  think  that  Messrs.  Round  &  Co.  would  not  have 
^had  a  better  title  than  the  plaintiff :  my  opinion  against  the  larger  [  *393  ] 
proposition  of  these  defendants  is,  I  repeat,  clear  and  without 
doubt. 

With  regard  to  the  case  before  Lord  Hardwicke,  which  was  so 

(1)  42  B.  B.  249  (8  Sim.  633).  (3)  39  B.  B.  24  (1  My.  &  K.  297). 

(2)  27  B.  B.  1  (3  Bus8.  30). 
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BuoDEN  particularly  mentioned  daring  the  second  argument,  but  was  not, 
jBiGKOLD.  I  think,  cited  at  the  Bar  in  Barnes  v.  Racster,  I  did  not  decide  that 
cause  in  ignorance  or  forgetfulness  of  Titley  v.  Davies,  which  had 
been  obligingly  mentioned  to  me  by  a  gentleman  too  extensively  and 
accurately  versed  in  the  law  of  real  property,  not  to  render  any 
communication  from  him  upon  such  a  subject  highly  acceptable 
and  valuable — I  mean  Mr.  Lee.  Upon  the  present  occasion  I  have 
had  the  advantage  of  reading,  for  the  first  time,  the  report  of  Titley 
V.  Davies  contained  in  Mr.  Serjeant  Hill's  manuscripts,  as  well  as 
the  MS.  notes  upon  it  in  his  copy  of  Viner's  Abridgment ;  and  I 
find  that  Lord  Hardwicke*s  judgment,  as  given,  and  probably  given 
with  accuracy,  in  the  former  collection,  contains  some  observations 
which  appear  to  me  to  support  the  view  that  I  took  in  Barnes  v. 
Racster,  and  the  view  that  I  take  of  the  larger  proposition  of  Messrs. 
Bound  &  Go.  in  the  case  now  before  me. 

In  Titley  v.  Davies,  Jenyns,  having  mortgaged  three  estates  to 
Shepheard,  afterwards  mortgaged  one  of  them  to  Titley,  and  subse- 
quently disposed  of  the  two  others  severally,  by  way  of  mortgage 
and  sale,  to  two  other  persons.  It  was  held  by  Lord  Hardwicke 
that  Titley,  redeeming  Shepheard,  must  have  the  same  rights  as 
Shepheard  would  have  had,  if  Shepheard  had  bought  Titley's 
mortgage,  and  could  not  be  redeemed  otherwise  than  entirely. 
The  effect  of  which  was  to  give  him,  upon  redeeming  Shepheard, 
substantially  a  security  for  his  original  mortgage  upon  the  two 
estates  upon  which  he  had  originally  taken  no  security ;  and  this 
not  against  Jenyns  merely,  but  against  persons  claiming  under 
Jenyns  for  value.  The  right  thus  adjudicated  to  Titley  went 
obviously  beyond  mere  marshalling:  because,  had  the  estate 
r  •394  ]  originally  mortgaged  to  him,  ♦though  exempted  from  Shepheard's 
mortgage,  been  insufficient  to  pay  Titley,  he  would  still  have  had 
a  right  to  the  two  other  estates,  after  satisfying  Shepheard's 
mortgage,  as  an  auxiliary  security.  But  that  decision  turning, 
I  apprehend,  merely  on  the  settled  rule  that  a  mortgagee  cannot 
be  redeemed  by  parcels,  was  consequent  and  dependent  upon  the 
redemption  of  Shepheard  by  Titley,  the  latter  so  becoming  the 
owner  of  Shepheard's  mortgage.  Supposing  Titley  not  to  have 
redeemed  Shepheard,  would  Lord  Hardw^icke  have  given  Titley 
such  rights  as  were  given  to  him  against  Peyton  or  Davies?  I 
conceive  not.  The  following  passages  extracted  from  Mr.  Serjeant 
Hill's  manuscript  seem  to  me  to  show  exactly  Lord  Hardwicee's 
view.     He  says — ^*  Taking  it  then  in  the  strongest  light  as  to 
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Davies,  it  is  that  he  might  redeem  the  leasehold  by  paying  the      Bugdbn 

whole  that  was  due  to  Titley  ;  and  the  consequence  of  this  is,  that     bignold. 

Titley  had  a  right  to  hold  the  whole  premises  till  both  debts  were 

paid.      In  1  Gh.  Ca.  201,  before  Lord  Keeper  Bridgman,  assisted 

by  the  Judges,   they  seem   to  take   this  in  nature  of  an  elegit^ 

and  did  not  consider  the  rule  of  this  Court  as  to  mortgage  creditors, 

but  the    Lord    Keeper  overruled  it,    and    was    of   opinion   the 

defendant    should  hold   the  manor  and   rectory  till    the   whole 

was  paid  him.    What  is  said  by  Lord  Hale,  in  the  case  of  Marsh 

V.  Lee,  is  likewise  to  the  present  purpose." 

**  It  is  objected,  how  could  Titley  have  a  right  to  be  satisfied  out 
of  an  estate  never  made  liable  to  his  debt  ?  By  purchasing  in  the 
first  mortgage,  and  thereby  acquiring  the  rights  of  the  first  mort- 
gagee, is  the  answer.  This  is  the  general  reason  on  which  this 
question  is  to  be  determined,  and  on  which  it  was  determined  in 
the  original  case  of  Mr.  Davies." 

"I  do  admit  the  right  which  Shepheard  has  to  be  redeemed 
entire,  and  the  right  which  Titley  has  to  be  redeemed  the  whole ; 
and  that  arises  on  the  right  of  Shepheard  which  he  has  at  the  time 
the  redemption  is  called  *for ;  and  therefore,  in  the  case  put  on  [  'SQo  ] 
the  argument,  suppose  Jenyns,  after  the  mortgage  that  Titley  had, 
had  paid  off  Shepheard;  Titley  would  have  had  no  remedy  but 
against  the  freehold  lands ;  because  then  Jenyns,  and  not  Titley, 
would  have  stood  in  the  place  of  Shepheard.  I  agree,  likewise,  if 
Shepheard,  by  agreement  with  Jenyns,  had  conveyed  to  Peyton  the 
fee-farm  rents,  he  should  have  held  them  discharged  from  Titley  ; 
because,  though  Titley  had  once  a  possibility  of  having  them,  yet, 
as  they  were  not  liable  to  Shepheard  at  the  time  Shepheard's  mort- 
gage is  called  for,  I  could  derive  no  title  to  Titley  to  those  rents 
under  Shepheard;  and  therefore  it  will  be  necessary  to  consider 
those  articles  by  which  Shepheard  covenants  that  if  his  mortgage 
was  paid  by  the  instalments  agreed  on,  he  would  not  foreclose  the 
land  or  fee-farm  rents,  but  if  they  failed  of  the  payment,  it  was 
open  to  him,  and  he  has  not  parted  with  any  right  he  had  in  him. 
Another  clause  is,  that  when  his  money  shall  be  paid  off  in  manner 
as  aforesaid,  he  will  convey  all  his  title  in  the  lands  and  leasehold 
premises  to  Davies  and  his  interest  in  the  fee-farm  rents  to  the 
trustees  of  the  said  Sir  Thomas  Peyton ;  but  till  that  is  done, 
they  are  fully  in  his  power,  as  if  the  articles  had  been  never  made ; 
and  if  so,  as  Davies  never  paid  anything  to  Shepheard,  so  Shepheard 
never  parted  with  anything. 
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BuGDEN  **  Now  it  remains  to  be  considered  how  these  articles  stand  as  to 

BioNOLD.  Titley :  it  is  certain  Shepheard  could  not,  by  any  agreement  with 
Jenyns  and  Peyton,  exclude  the  mesne  mortgage  without  discharg- 
ing his  own  security ;  for  all  the  right  Shepheard  had  in  him  at 
the  time  of  calling  in  the  mortgage  must  go  to  Titley ;  but  he  did 
not  lessen  his  own  security  by  these  articles.  And  I  am  therefore 
of  opinion  (though  I  am  very  sorry  for  it),  yet  as  the  rules  of  law 
must  take  place,  that  that  part  of  the  decree,  which  dismisses  the 
bill  as  to  Peyton,  must  be  reversed." 

[  •396  ]  In  the  case  before  me,  the  Norwich  Union  Society  never  *have 

been  redeemed.  They  have  paid  themselves  by  the  application  of 
a  part  of  their  security;  and  their  mortgages  never  having  been 
in  one  hand  with  that  of  Bound  &  Go.  I  conceive  that  the 
principle  of  the  decision  in  Titley  v.  Davies  is  not  adverse  to  the 
present  plaintiff.  I  think  the  marshalling  claimed  by  Bound  &  Co. 
excluded,  because  the  plaintiff  took,  in  my  opinion,  his  security, 
without  notice  that  it  was  subject  to  more  than  the  1,5002.,  and 
without  laches  or  default  as  between  him  and  them,  and  because 
Bound  &  Co.,  without  marshalling,  are  left  at  least  in  the  enjoy- 
ment of  all  that  they  contracted  for,  in  the  mode  and  form  in 
which,  and  according  to  the  quantity  for  which,  they,  whether 
ignorant  or  not  ignorant  of  the  existence  of  the  copyhold  estate, 
contracted.  To  borrow  expressions  used  by  Lord  Hardwickb  in 
Titley  v.  Davies^  and  by  Sir  Edward  Sugdbn  in  Blunden  v.  Lord 
Desart  (i),  and  another  case  recently  before  him,  there  was,  I  think, 
at  the  utmost  only  a  possibility  of  an  equity,  or  a  potential  equity, 
in  Bound  &  Co.  for  their  larger  claim  against  the  copyhold  estate, 
which  the  dealing  that  took  place  as  to  the  copyhold  estate  prevented 
from  arising.  This,  however,  would  only  lead  to  apportioning 
the  5001.  between  the  freehold  and  the  copyhold.  It  is,  as  I 
have  said,  the  plaintiff's  claim  to  more  that  has  embarrassed 
me.  The  nature  of  the  documents  and  facts  before  me — the 
principles  stated  in  one  at  least  of  the  reports  of  Burgh  v.  Francis(2), 
in  Finch  v.  Lord  Winchelseais),  Brace  v.  Duchess  of  Marlborough  (4), 
Pom  fret  v.  Loi'd  Windsor  (5)  y  and  Ex  parte  Knott  (6),  may  probably 
be,  with  some  semblance,  at  least,  of  reason,  represented  as  being 
in  favour  of  that  claim;  which  is  contended  to  be  entirely  consistent 
with  Ijinoy  v.  D.  of  Atholy   Titley  v.  Davies^  Aldrich  v.  Cooper, 

(1)  59  R.  R.  at  p.  758  (2  Dr.  &  War.  (4)  2  P.  Wma  491. 

at  p.  421).  (5)  2  Ves,  Sen.  472,  485. 

(2)  19  R.  R.  275  (3  Swanst.  536,  n.).  (6)  8  R.  R.  254  (11  Ves.  609). 

(3)  1  P.  Wms.  277. 


VOL.LX.]        1843.    CH.     2  Y.  &  C.  C.  C  896—398.  217 

AveraU  *v.  Wade,  and  Aldridge  v.  Forbes.  It  may  be  argued  to  be  Bugden 
consistent  with  every  document  and  fact  in  the  cause,  to  suppose  bignold. 
it  possible,  and  not  improbable,  that  the  very  object  and  intention  [  •397  ] 
of  Milbank  in  giving  Messrs.  Bound  &  Co.  such  security,  and  such 
only  as  he  did,  in  the  form  in  which  he  gave  it,  may  have  been  to 
preserve  to  himself  the  power  of  dealing  afterwards  for  value  with 
the  copyhold  property — of  making  it  subservient  to  his  necessities 
in  a  state  of  freedom  from  any  claim  on  their  part.  It  may  be 
argued  that  Milbank  may  have  considered  the  value  of  the  two 
properties,  and  the  nature  of  the  incumbrances,  to  have  been  such, 
as  that  the  copyhold  might  be  fairly  treated  as  substantially,  and 
in  eflfect,  liable  to  no  more  than  1,500Z.,  until  the  security  of  1888 
was  made ;  and  must,  upon  the  theory  of  Messrs.  Round  &  Co.,  be 
considered  as  having  committed  a  fraud  on  the  plaintiff  by  repre- 
senting it  to  him,  as  Milbank  did  in  1888,  to  be  then  charged  with 
no  more ;  and  this  whether  the  statute  of  4  &  6  Will.  III.  c.  16, 
against  fraudulent  mortgages,  could  or  could  not  be  deemed  to 
extend  to  the  case;  while,  it  may  be  argued,  upon  the  opposite 
theory,  the  conduct  of  Milbank  would  be  certainly  much  less 
censurable.  His  covenants,  too,  contained  in  the  security  of  1888, 
may  be  thought  not  unworthy  of  attention.  Again,  if  there  had 
been  no  power  of  sale  in  Mr.  Bignold,  and  if,  while  the  legal  estate 
in  the  copyhold  was  outstanding  in  Bawtree,  the  copyhold  had 
been  sold  by  Bignold  and  Milbank  to  a  purchaser  for  value, — and 
it  may  be  doubted  whether,  according  to  one  of  the  cases  put  by 
Lord  Habdwickb  in  his  judgment  in  Titley  v.  Davies  the  purchaser, 
though  without  the  legal  estate,  would  not,  in  Lord  Hardwickb's 
opinion,  have  been  entitled  to  hold  his  purchase  against  Bound  & 
Co., — should  the  plaintiff,  it  may  be  asked,  stand  in  a  worse  position 
than  such  a  purchaser?  Or  can  the  fact  of  Bignold  having  been 
a  stranger  to  the  security  of  1838  make,  for  the  purpose  of  the 
present  question,  any  difference?  I  confess  myself  not  satisfied 
that  the  *mere  abstract  justice  of  the  case  is  not  in  favour  of  the  [  •398  1 
plaintiff's  larger  claim;  but  I  am  fearful,  by  giving  way  to  it,  of 
infringing  those  settled  rules  forming  part  of  a  system,  which, 
intended  and  calculated  in  general  to  do  justice,  must  not  be  broken 
down  in  favour  of  individual  cases  of  actual  or  supposed  hardship. 
The  mortgage  debt  of  500i.  was  made  a  charge,  rateably  and 
without  preference,  on  the  freehold  and  copyhold  properties.  Prima 
facie  they  must  bear  it  rateably  and  without  preference.  It  Ues 
upon  those  who  assert  that  a  different  course  should  take  place, 
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BuoDEN  to  make  and  prove  a  case  for  it.  That  they  should  raise  a  doubt 
BiGNOLD.  is  not  sufficient.  The  plaintiff's  case  has  raised  a  great  doubt, 
but  not  absolute  conviction,  in  my  mind,  in  his  favour.  While  on 
one  hand  I  cannot  view  the  mortgage  of  the  freehold  made  to 
Bound  &  Co.  as  tantamount  to  a  mortgage  of  both  freehold  and 
copyhold  to  them  (to  which  length  their  argument  seems  to  go), 
so  on  the  other  hand,  I  am  not  convinced  that  the  form  of  their 
security  is  equivalent  to  a  renunciation  by  them  of  any  benefit 
derivable  from  any  collateral  or  other  security  that  the  Norwich 
Union  Society  might  hold:  and  strong  as  the  moral  justice  of  the 
plaintiff's  claim  may  apparently  be,  it  must  not  be  forgotten  that 
as  a  general  rule, — a  rule  not  without  exceptions,  but  certainly  a 
general  rule  of  our  jurisprudence, — equities  take  effect  according  to 
their  priorities  in  point  of  time. 

On  the  whole,  with  considerable  hesitation,  and  almost  with 
regret,  I  do  not  change  that  part  of  the  decision  announced 
originally  by  me  as  probable,  which  was  against  the  plaintiff. 
Consequently  the  5001.  must  be  thrown  proportionally  on  the 
freehold  and  copyhold.  I  may  add,  that  the  opinions  of  three 
distinguished  lawyers  with  whom  I  have  had  the  advantage  of 
communicating  upon  the  case,  agree  with  this  conclusion.  I  have 
not  referred  to  any  possible  claim  on  the  part  of  Milbank's  wife, 
whose  estate  the  freehold  property  appears  to  have  been,  and  whose 
[  *399  ]  ^concurrence  in  charging  it  as  it  was  charged  by  them,  may  have 
been  in  the  nature  of  suretyship.  She  is  not  a  party  to  the  suit, 
and  any  such  point  has  not  been,  if  it  could  usefully  have  been, 
adverted  to. 

No  decree  was  drawn  up  in  this  case.  The  parties  settled  their 
dispute  upon  the  principles  contained  in  the  judgment  of  the  Vice- 
Chancellor. 


1743.  TITLEY  v.  JENYNS,  usually  (by  mistake)  cited  as 

{^i  TITLEY  V.  DAVIES  (1). 

(2  Y.  &  C.  C.  C.  399—405 ;  S.  C.  15  Vin.  447,  pi.  20.) 

The  defendant  Jenyns  made  a  mortgage  to  the  defendant  Shepheaid  for 
4,000/.,  of  three  different  estates,  namely,  an  estate  called  Lynwood  Farm, 
in  Cambridgeshire,  an  estate  at  Westminster,  and  certain  fee-farm  rents 
elsewhere.  Afterwards  Jenyns  made  a  mortgage  to  the  defendant  Titley,  and 
comprised  therein  nothing  but  Lynwood  Farm ;  after  this,  Jenyns  made  an 
absolute  sale  of  the  fee-farm  rents  to  the  defendant  Sir  Thomas  Peyton,  and 

(1)  PUdye  V.  White  (.1896]  A.  C.  187,  65  L.  J.  Ch,  449.  74  L.  T.  323. 
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afterwards  Jenyns  made  another  mortgage  to  the  defendant  Dayies  of  the        Titley 
Westminster  estate  ;  and  Titley,  having  paid  off  Shepheard's  mortgage,  was  «». 

decreed  to  hold  as  well  the  Westminster  estate  as  Lynwood  Fann,  until  he  Davibs. 
was  paid,  as  well  what  was  due  to  him  upon  the  mortgage  originally  made 
to  himself,  as  what  he  had  paid  to  Shepheard  upon  his  mortgage;  and 
upon  a  rehearing,  Titley  was  also  decreed  to  hold  the  fee-farm  rents  imtil 
he  was  paid  all  that  was  due  to  him  upon  both  his  securities :  Titley  v. 
Peyton  and  others,  Trin.  Term,  16  &  17  Geo.  II.  in  Chan,  by  Lord  Hard- 
wiCKE :  and  his  former  decree,  whereby  the  plaintiffs  bill  stood  dismissed 
against  Sir  Thomas  Peyton,  was  varied  (1). 

On  the  Ist  July,  1725,  the  defendant  Shepheard  lent  the  defendant 
Jenyns  4,000^. ;  and  by  lease  and  release,  dated  the  1st  and  2nd  of 
the  said  July,  Jenyns  conveyed  to  Shepheard  fee-farm  rents  of 
74f.  6«.  5(i.  a  year,  payable  out  of  the  manor  of  Doddington,  in  the 
Isle  of  Ely,  and  certain  lands  called  Lynwood  Farm,  and  the  closes 
of  land  thereto  belonging,  in  Wimblington  and  March,  in  the  said 
Isle  of  Ely,  for  securing  the  said  4,0002.  and  interest ;  and,  as 
a  further  security  for  the  same,  Jenyns,  by  another  indenture, 
dated  the  3rd  of  the  same  July,  assigns  over  to  Shepheard  several 
leasehold  houses  at  Westminster,  held  of  the  *Dean  and  Chapter  [  **oo  ] 
of  Westminster,  and  Christ's  Hospital,  which  assignment  was 
registered  in  the  Register's  Office  for  the  county  of  Middlesex. 

The  24th  June,  1728,  the  defendant  Jenyns  mortgaged  to  the 
plaintiff  the  said  farm  called  Lynwood  Farm  only,  and  the  lands 
thereto  belonging,  in  March  and  Wimblington,  for  2,000/. 

The  18th  of  December,  1729,  the  defendant  Jenyns  sold  the  fee- 
farm  rents  to  Sir  Thomas  Peyton  for  1,849Z.,  or  thereabouts,  without 
notice  of  Shepheard's  mortgage,  and  the  said  Shepheard  afterwards 
consented  to  the  sale. 

The  defendant  Jenyns  being  indebted  to  the  defendant  Davies  in 

a  large  sum  of  money,  for  securing  the  sum  of L,  part  thereof, 

with  interest,  he,  the  said  Jenyns,  by  indenture,  dated  the  25th 
September,  1781,  assigned  over  to  Davies  (amongst  other  things) 
the  equity  of  redemption  of  the  said  leasehold  estate  at  West- 
minster, which  assignment  was  registered  in  the  said  Register's 
Office  for  the   county   of  Middlesex,  and   defendant   Davies   did 

(1)  As  I  heard,  Lord  JELlrdwigke  was  second  in  point  of  time)  to  Titley, 

held,  that  if  Jenyns  had  not   made  Jenyns  conveyed  to  him  a  right  of  re- 

any  mortgage  to  Davies  of  the  West-  deeming  the  whole  and  retaining  as 

minster    estate,    Davies    (qu,    Titley)  aforesaid;  and  if  so,  then,  by  after- 

trould    have    had   a    clear   right,    as  wards  making  the  mortgage  to  Davies, 

against    Jenyns,    to    have    redeemed  it  was  impossible  for  Jenyns  to  alter 

Shepheard,    and  have  detained  both  that  equitable  right  conveyed  by  him 

estates  till  he  was  satisfied  both  debts ;  to  Titley. — Mr.  Serjeant  Hill's  note  to 

and  if  this  be  so,  then,  by  making  the  Yiner,  vol.  15,  p.  447. 
mortgage  of  Lynwood  Farm,  (which 
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TiTLET       not  then  know  that  Jenyns  was  in  any  way  indebted  to  the  plaintiff, 

DAviBd.      or  had  made  any  security  to  him  whatsoever. 

After  the  said  mortgage  made  to  Davies,  Davies  entered  into  an  ' 
agreement  with  Shepheard,  with  the  privity  and  consent  of  Jenyns, 
touching  paying  off  the  said  4,0002.  and  interest  to  the  defendant 
Shepheard ;  and  thereupon,  by  indenture  quadripartite,  dated  the 
25th  April,  1782,  between  the  defendant  Jenyns,  of  the  first  part, 
the  defendant  Shepheard,  of  the  second  part,  the  defendant  Sir 
Thomas  Peyton,  of  the  third  part,  and  the  defendant  Davies,  of  the 
fourth  part;  reciting,  (among  other  things),  that  the  defendant 
Shepheard  had  agreed  to  take  from  the  defendant  Davies  the  said 
4,000/.,  at  600Z.  a  year,  until  the  same,  with  interest,  should  be 
fully  paid;  the  defendant  Davies  thereby  covenanted  to  pay  the 
same  accordingly :  and  the  defendant  Shepheard  agreed  to  accept 
the  same,  and  that,  until  default  of  payment,  he  would  not  com- 
mence any  action  or  suit  for  the  said  4,000{. ;  and  that  the  defen- 
dant Davies  should  receive  the  rents  of  the  leasehold  premises  to 
his  own  use ;  and  that,  as  soon  as  he,  the  said  defendant  Shepheard, 
should  be  paid  the  said  4,0002.  and  interest,  he  would  assign  all 
the  said  lands  and  the  said  leasehold  premises  to  the  defendant 
Davies. 

The  defendant  Davies,  in  pursuance  of  the  said  agreement, 
entered  upon  the  said  leasehold  premises,  at  which  time  the  same 
were  in  very  ruinous  condition,  and  almost  untenanted  for  want  of 
repairs  ;  and  the  defendant  Davies  afterwards  laid  out  a  large  sum 
of  money  in  the  repairs  thereof,  and  was  at  great  expense  and 
trouble  in  getting  the  same  tenanted.  And  the  said  defendant 
Davies,  in  pursuance  of  the  said  agreement,  paid  the  defendant 
Shepheard  several  sums  of  money,  amounting,  in  the  whole,  to  the 

sum  of  l.f  towards  discharge  of  his  said  mortgage,   so  that 

there  was  due  to  Davies,  on  his  said  security,  over  and  above  what 
he  had  received  out  of  the  rents  of  the  said  leasehold  premises, 
including  what  he  had  paid  to  the  defendant  Shepheard  as  aforesaid, 

[  *40i  ]  the  sum  of  2,9652.  16«.  lOd.,  as  appeared  by  an  account  stated  *by 
him  with  Mr.  Serjeant  Hawkins,  and  Mr.  Studley  on  the  behalf  of 
the  defendant  Jenyns  (i). 

In  Trinity  Term,  1732,  Titley  filed  his  bill  against  the  before- 
named  several  defendants,  praying  that  the  defendants  Shepheard 
and  Davies  might  account  for  what  they  had  or  might  have  received       i 
out  of  the  rents  and  profits,  and  that  the  prior  mortgagees  might       i 
(1)  From  Melmoth's  MSS. 
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assign  their  mortgages  to  plaintiff,  on  payment  of  the  money  due      Titlet 
thereon.     The  defendants  put  in  their  answers;  Davies  insisting      davibs. 
on  the  agreement  made  with  Shepheard,  and  Sir  Thomas  Peyton 
insisting  that  he  was  a  purchaser  without  notice,  and  that  the  fee- 
farm  rents  were  not  included  in  the  plaintiff's  security  (i). 

On  the  22nd  February,  1786,  the  cause  came  on  to  be  heard 
before  Sir  J.  Jbkyl,  M.E.,  when  his  Honour  ordered  the  plaintiff's 
bill  to  be  taken  pro  confesso  against  Jenyns,  (who  had  absconded), 
and  to  be  dismissed  as  against  Peyton  without  costs,  and  decreed 
an  account  of  what  was  due  on  the  several  mortgages,  and  that 
Titley  might  redeem  Shepheard,  (save  as  to  the  fee-farm  rents),  and 
that  Davies  might  redeem  Titley,  by  paying  his  mortgage  and  what 
he  bad  paid  Shepheard,  &c. 

Some  doubt  arising  before  the  Master,  upon  taking  the  account, 
whether  a  judgment  debt  of  800Z.,  due  from  Jenyns  to  Shepheard, 
ought  to  be  paid,  as  well  as  the  mortgage  debt,  before  Shepheard 
could  be  redeemed,  a  bill  was  filed  by  Shepheard  against  Titley^ 
Peyton,  and  others,  to  enforce  that  equity  (2).  In  his  answer 
to  that  bill,  Peyton  insisted  on  the  decree  at  the  Bolls,  and  the 
affirmance  of  it  by  the  Lord  Chancellor,  and  also  on  want  of 
notice,  as  before ;  but  he  admitted,  that,  after  the  purchase  of  the 
fee-farm  rents,  he  settled  them  on  his  wife  by  way  of  jointure,  with 
notice  that  they  were  included  in  Shepheard's  mortgage. 

The  cause  of  Shepheard  v.  Titley  coming  on  for  hearing  on  the 
17th  July,  1742,  before  Lord  Hardwickb,  L.  C,  his  Lordship 
directed  the  bearing  to  stand  over  (3),  and  the  cause  of  Titley  v. 
Davies  to  be  re-heard  with  it ;  and  now  judgment  was  pronounced 
in  both  causes. 

Lord  Hardwicke,  L.  C.  (i) : 

There  is  more  difficulty  concerning  the  equity  of  redemption  in 
this  case  than  ever  I  knew,  and  therefore  I  took  time  to  consider 
of  it ;  and  the  more  I  consider  of  the  former  decree,  the  more  I  am 
confirmed  in  my  original  opinion  upon  this  question.  I  know  some 
hardships  will  be  in  this  case,  but  so  they  must  be  in  all.  There 
are  two  general  points :  The  first  arises  on  Shepheard's  original 
cause ;  and  the  second  is  insisted  on  by  Mr.  Titley  as  consequential 
to  the  first.  As  to  the  first,  whether  the  plaintiff  Shepheard  is 
entitled  in  equity  to  tack  this  judgment  of  800!.,  confessed  in  1781, 

(1)  Hiirs  MSS.  vol.  3,  fol.  890.  (3)  See  2  Atk.  354. 

V2)   I  Ide  supra,  p.  214,  and  2  Atk.  348. 
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TITLE7  to  the  original  mortgage,  that  is  a  settled  and  clear  point :  if  a  man 
Bavies.  has  a  mortgage  on  an  estate  of  a  mortgagor,  who  afterwards  makes 
a  second  mortgage,  and  afterwards  the  first  mortgagee  lends  a  sum 
[♦402]  of  money  to  the  rdortgagor,  on  a  judgment  *or  statute,  without 
notice  of  the  mesne  mortgage,  he,  having  a  prior  legal  estate,  shall 
not  be  compelled  to  be  paid  off  or  redeemed  until  the  judgment  or 
statute  is  paid  off,  because  that  was  a  lien  on  the  legal  estate  ;  and 
not  having  notice,  he  has  equity  on  his  side  too :  and  so  it  was 
held  by  the  Mas  er  of  the  Bolls,  in  a  case  of  Brace  v.  Duchess  oj 
Marlborough;  and  this  is  the  single  question  as  to  Shepheard 
on  the  first  part :  2  P.  Wms.  494. 

As  to  the  second  question :  That  which  is  insisted  on  by  Mr. 
Titley,  (the  plaintiff  in  the  original  cause),  as  consequential  to  the 
former,  is,  whether  he  has  a  right  to  redeem  all  the  premises,  and 
retain  the  whole,  till  he  is  paid  not  only  what  he  pays  to  Shepheard, 
but  also  what  is  due  on  his  own  mortgage. 

Now  this  arises  on  the  different  nature  of  the  mortgages,  and  the 
manner  of  Jenyns  transacting  them :  the  first  being  a  mortgage  of 
a  fee-farm  rent,  an  estate  in  land,  and  a  leasehold  estate,  all  which 
are  comprised  in  Shepheard's  mortgage  in  July,  1725  ;  the  second 
mortgage  was  made  to  Titley  in  1728,  for  the  sum  of  2,000Z.  and 
interest ;  that  comprised  only  the  lands  in  Lynwood  Farm,  in 
Cambridgeshire;  and  after,  he  sold  the  fee-farm  rents  to  Sir 
Thomas  Peyton ;  and  then  the  last  mortgage  was  in  1731  to  Davies, 
and  that  comprised  nothing  but  the  leasehold  estate ;  and  this  has 
been  determined  as  between  Titley  and  Davies  in  the  first  cause,  as 
to  all,  except  the  fee-farm  rents  of  74Z. ;  and  as  to  that,  the  bill  has 
been  dismissed.  It  has  been  insisted  on  by  }lr.  Titley's  counsel, 
that  Titley  has  the  same  equity  against  Peyton  as  he  had  against 
Davies :  to  which  Peyton's  counsel  answered,  that  it  was  not  now 
a  proper  time  to  make  this  question,  as  it's  a  petition  of  rehearing 
of  Shepheard,  complaining  that  he  is  not  allowed  the  sum  of  800?., 
and  therefore  nothing  ought  to  come  in  question  but  what  concerns 
the  matter  of  the  petition.  But  there  is  another  rule,  that  where 
another  party  is  consequently  concerned,  the  Court  must  take  that 
in  consideration ;  and  I  think  that  Davies  is  consequently  con- 
cerned, because,  by  the  petition,  Shepheard  is  endeavouring  to 
bring  a  new  charge  of  8001.  upon  the  estate ;  and  Mr.  Titley  might 
be  apprised  at  the  time  of  the  former  hearing  that  this  new  sum 
was  lent,  in  which  case  he  could  not  now  have  brought  before  the 
Court  the  matter  which  had  been  before  determined  ;  but  it  is  very 
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different  when  a  new  charge  is  brought  upon  the  estate  ;  and  there-      Titlet 

fore,  as  this  is  a  new  charge  brought  upon  the  [estate,  and  what      davies. 

arises  consequential  upon  it  may  tend  to  enlarge  Titley's  securities, 

it  must  open  that  point  to  Davies  ;  and  that  brings  it  to  the  equity 

of  the  case,  whether  Titley  is  entitled  to  compel  Peyton  to  redeem 

the  whole  or   stand   foreclosed.     And  I  shall  consider,  first,   as 

to  the  ground  and  the  reason  of  the  former  resolution  with  regard 

to  Davies ;  and,  secondly,  how  Peyton's  case  differs  from  Davies's. 

As  to  the  first,  I  at  that  time  entered  pretty  fully  into  the  nature 

of  the  case,  and  thought  it  necessary  to  consider  two  things: 

whether  this  Court  could  oblige  Titley  and  Davies  to  contribute 

jointly  to  pay  off  Shepheard,  according  to  their  respective  rights  ; 

or,  if  the  Court  could  not  do  that,  whether  it  could  decree,  after 

Titley    had    *redeemed   Shepheard,   that  Davies   should  redeem       [  *403  ] 

Titley,  in  the  proportion  that  the  leasehold  estate  bears  to  the 

whole.     Now,  I  was  then,  and  still  am,  of  opinion,  that  this  Court 

could  do  neither  of  these  things ;  for,  as  to  the  first,  Shepheard  is 

the  person  most  materially  concerned,  and  whoever  redeems  him 

must  redeem  the  whole ;  and  in  that  light  he  stood  as  to  Jenyns, 

the  mortgagor ;  and  if  so,  should  it  be  said,  that,  by  the  turning 

over  his  right  to  Titley  and  Davies,  it  could  at  all  alter  the  equity 

of  redemption  as  to  Shepheard's  ?    No,  sure ;  if  so,  it  would  be 

attended  with  infinite  inconvenience ;    for  the  mortgagor,   after 

mortgaging  his  estate,  may  split  it  into  twenty  parts,  and  then  the 

mortgagee  could  not  be  redeemed  or   foreclosed  until  all  those 

shares  were  settled ;  and  who  would  lend  money  on  land  if  this  was 

the  case  ?    And  I  did  then  inquire  of  the  registers  (one  of  whom  is 

now  in  Court)  if  any  such  decree  was  to  be  found,  and  they  informed 

me  there  was  not. 

And  as  to  the  next  question,  it  is  to  be  considered,  that  if  there 
had  been  no  subsequent  mortgage  to  Davies,  then  Titley  would  have 
had  a  right  to  redeem  Shepheard  of  the  whole,  and  to  hold  the 
whole  against  the  mortgagor,  till  his  own  debt  was  paid;  and 
therefore  this  shows,  that,  by  making  the  two  mortgages  to  Titley 
before  that  to  Davies,  Jenyns  had  given  his  whole  right  to  Titley, 
and,  if  so,  it  was  impossible  by  such  subsequent  mortgage  to  Davies 
for  him  to  prejudice  the  former  mortgage  to  Titley. 

Taking  it  then  in  the  strongest  light  as  to  Davies,  it  is,  that  he 
might  redeem  the  leasehold,  by  paying  the  whole  that  was  due  to 
Titley ;  and  the  consequence  of  this  is,  that  Titley  had  a  right  to 
hold  the  whole  premises  till  both  debts  were  paid.    In  1  Ch.  Ca.  201, 
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TiTLET  before  Lord  Keeper  Bridgman,  (assisted  by  the  Judges),  they  seem 
Da  VIES.  to  take  this  in  nature  of  an  elegit,  and  did  not  consider  the  rule 
of  this  Court  as  to  mortgage  creditors,  but  the  Lord  Keeper  over- 
ruled it,  and  was  of  opinion  the  defendant  should  hold  the  manoi: 
and  rectory  till  the  whole  was  paid  him.  What  is  said  by  Lord 
Hale,  in  the  case  of  Marshy.  Lee(i),  is  likewise  to  the  present 
purpose. 

It  is  objected,  how  could  Titley  have  a  right  to  be  satisfied  out  of 
an  estate  never  made  liable  to  his  debt  ?  By  purchasing  in  the  first 
mortgage,  and  thereby  acquiring  the  right  of  the  first  mortgagee,  is 
the  answer.  This  is  the  general  reason  on  which  this  question  is 
to  be  determined,  and  on  which  it  was  determined  in  the  original 
case  of  Mr.  Davies. 

The  next  question  is,  how  far  the  case  of  Peyton  differs  from  that 
of  Davies  with  regard  to  Titley,  for,  as  between  each  other,  I  think 
there  will  be  a  difference;  and  it  is  first  to  be  considered,  how 
Peyton's  estate  stood  before  the  articles,  and  exclusive  of  them: 
[  '404 1  now,  as  to  that,  I  can  *see  no  difference  between  Peyton  and  Davies; 
for,  though  one  is  a  purchaser,  and  the  other  a  mortgagee,  that  will 
not  differ  the  case  as  to  Titley,  for  they  are  both  considered  as 
purchasers  in  this  Court  pro  tanto ;  and,  besides,  Peyton  is  only  a 
purchaser  of  the  equity  of  redemption,  for  Shepheard  has  the  same 
right  to  be  redeemed  by  Titley,  as  Titley  has  by  Peyton ;  and  I  did 
not  find  the  counsel  for  Sir  T.  Peyton  insist  much  on  the  difference 
between  them  before  the  articles,  but  very  properly  laboured  the 
second  question,  how  it  differs  on  the  fact,  and  with  the  aid  of  those 
articles,  which  must  be  considered,  and,  when  they  are  considered, 
they  will  be  found  to  make  no  difference  at  all,  although  one  would 
be  sorry  for  it,  as  it  will  be  a  hard  case. 

I  do  admit  the  right  which  Shepheard  has  to  be  redeemed  entire, 
and  the  right  which  Titley  has  to  be  redeemed  the  whole ;  and  that 
arises  on  the  right  of  Shepheard,  which  he  has  at  the  time  the 
redemption  is  called  for;  and,  therefore,  in  the  case  put  on  the 
argument,  suppose  Jenyns,  after  the  mortgage  that  Titley  had,  had 
paid  off  Shepheard  ;  Titley  would  have  had  no  remedy  but  against 
the  freehold  lands  ;  because  then  Jenyns,  and  not  Titley,  would  have 

(1)  2  Ventr.   339.     "  If  a  man  is  more  than  the  twenty  acres;   but  it 

seised  of  sixty  acres,  and  mortgages  shall  protect  those  twenty  acres,  so  as 

twenty  to  A.,  and  then  mortgages  the  B.  shall  never  recover  that,  until  he 

whole  to  B.,  and  then  the  whole  to  C,  pay  C.  all  the  money  upon  the  first 

and  afterwards  C.  purchases  in  the  and  last  mortgage." 
tirst  mortgage,  that  shall  not  protect 
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stood  in  the  place  of  Shepheard.  I  agree,  likewise,  if  Shepheard,  Titlby 
by  agreement  with  Jenyns,  had  conveyed  to  Peyton  the  fee-farm  davibs. 
rents,  he  should  have  held  them  discharged  from  Titley;  because, 
though  Titley  had  once  a  possibility  of  having  them,  yet,  as  they 
were  not  liable  to  Shepheard  at  the  time  Shepheard's  mortgage 
is  called  for,  I  can  derive  no  title  to  Titley  to  those  rents  under 
Shepheard ;  and,  therefore,  it  will  be  necessary  to  consider  those 
articles  by  which  Shepheard  covenants,  that,  if  his  mortgage  was 
paid  by  the  instalments  agreed  upon,  he  would  not  foreclose  the 
land  or  fee- farm  rents ;  but  if  they  failed  of  the  payment,  it  was 
open  to  him,  and  he  has  not  parted  with  any  right  he  had  in  him. 
Another  clause  is,  that,  when  his  money  shall  be  paid  off  in  manner 
as  aforesaid,  he  will  convey  all  his  title  in  the  lands  and  leasehold 
premises  to  Davies,  and  his  interest  in  the  fee-farm  rents  to  the 
trustees  of  the  said  Sir  Thomas  Peyton ;  but  till  that  is  done,  they 
are  fully  in  his  power,  as  if  the  articles  had  beeu  never  made ;  and, 
if  so,  as  Davies  never  paid  anything  to  Shepheard,  so  Shepheard 
never  parted  with  anything. 

Now,  it  remains  to  be  considered  how  these  articles  stand  as  to 
Titley:  it  is  certain  Shepheard  could  not,  by  any  agreement  with 
Jenyns  and  Peyton,  exclude  the  mesne  mortgage  without  discharging 
his  own  security ;  for  all  the  right  Shepheard  had  in  him  at  the 
time  of  calling  in  the  mortgage  must  go  to  Titley ;  but  he  did  not 
lessen  his  own  security  by  these  articles.  And  I  am  therefore  of 
opinion,  (though  I  am  very  sorry  for  it),  yet,  as  the  rules  of  law 
must  take  place,  that  that  part  of  the  decree,  which  dismisses  the 
bill  as  to  Peyton,  must  be  reversed. 

Then,  how  does  the  case  stand  between  Davies  and  Peyton  ?  And 
as  to  that,  I  think  Mr.  Davies  will  be  obliged  to  redeem  the  whole, 
and  not  to  have  any  conveyance  of  the  fee-farm  rents ;  and,  upon 
this  ground,  I  said  there  would  be  a  difference  between  them.  And 
my  first  reason  is,  that  it  is  part  of  Davies's  agreement  that  he 
would  pay  off  the  4,000!.,  having  the  rest  of  the  land,  except  the 
fee-farm  rents  ;  but  here  it  may  *be  objected,  that  Davies  did  not  [  •405  ] 
know  of  Titley's  security,  and  therefore  he  should  not  be  put  in  a 
worse  condition  than  if  it  had  not  been  in  the  hands  of  Shepheard: 
but,  at  the  time  of  Jenyns's  original  mortgage  to  Davies,  Jenyns 
himself  had  no  right  at  all  in  him,  for  the  sale  to  Peyton  was  pre- 
ceding th0  mortgage  to  Davies,  and  therefore  he  had  no  right  of 
redemption  in  him.  But  suppose  he  had,  by  absolute  conveyance, 
given  Davies  the  equity  of  redemption  of  the  fee-farm  rents,  when 
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he  had  before  sold  them  to  Peyton,  should  Davies  have  any  right  ? 
No  doubt  he  should  not;  for  "^m  prior  est  tempore ,  potior  est  jure," 
and  therefore  if  he  redeems  at  all,  it  must  be  on  payment  of  what 
arises  on  the  lands  and  leasehold  estates.  If  Peyton  had  had  only  a 
mortgage,  then  indeed  Jenyns  would  have  had  a  right  of  redemption, 
and  might  have  given  that  to  Davies ;  the  consequence  of  the  whole 
is,  that  the  decree  of  22nd  February,  1786,  and  the  decree  affirming 
the  same  (save  as  to  the  part  whereby  Titley's  bill  is  decreed  to  be 
taken  pro  confesso  against  Jenyns)  must  be  reversed  ;  and  in  both 
causes,  I  must  declare,  that,  on  the  1st  July,  1728,  the  sum  of  800Z., 
part  of  the  principal  money  due  on  Shepheard's  mortgage,  was  paid 
by  Jenyns  to  Shepheard,  and  the  subsequent  interest  to  the  time  of 
the  judgment  should  cease ;  but  then  it  should  be  entered  in  the 
minutes,  that  the  deposition  of  Stridley,  as  to  the  actual  payment 
of  the  money,  was  read ;  for,  though  the  counsel  chose  to  admit 
that,  rather  than  to  have  it  read  here,  on  account  of  another  part 
of  it,  yet,  if  it  should  go  to  another  place,  that  may  be  raised  as  an 
objection.  (His  Lordship  then  decreed  an  account  of  what  was  due 
to  Shepheard  for  principal  and  interest  on  his  mortgage,  and  on  judg- 
ment, and  his  costs  to  be  taxed,  &c. ;  Shepheard  to  account  for  rents 
and  profits  received  by  him,  or  which,  without  his  wilful  default,  might 
have  been  so  received ;  Davies  to  be  paid  by  Shepheard  what  he 
had  expended  in  necessary  repairs ;  upon  payment  to  Shepheard  of 
what  should  so  be  found  due  to  him,  and  what  he  should  have  paid 
to  Davies  for  repairs  of  the  leaseholds,  Shepheard  to  convey  to  the 
plaintiff;  in  default  of  the  plaintiff  paying  what  was  so  due  to 
Shepheard,  and  what  he  should  have  so  paid,  the  plaintiff's  bill  to 
be  dismissed  with  costs  and  he  to  be  foreclosed ;  but  upon  his  pay- 
ing Shepheard,  the  Master  to  compute  what  was  due  to  the  plaintiff 
for  principal,  interest,  and  costs,  &c.,  with  liberty  to  Peyton  and 
Davies  successively  to  redeem.) 


1843. 
July  4,  8. 

Knight 
Bruce,  V.-C. 

[407] 


BAENETT    v.  WILSON. 

(2  Y.  &  C.  C.  C.  407—418 ;  S.  0.  12  L.  J.  Ck  428 ;  7  Jur.  693.) 

By  a  marriage  settlement,  the  lands  of  the  wife  were  limited  to  such  usee 
as  she  should,  notwithstanding  her  coverture,  by  deed  or  will  appoint ;  and 
in  default  of  appointment,  to  the  use  of  the  children  of  the  marriage.  After 
the  husband's  death,  the  wife,  by  way  of  appointment  under  the  power  con- 
tained in  the  settlement,  executed  three  successiye  mortgagee  of  the 
property  in  fee.  Each  mortgage  deed  contained  a  trust  for  sale,  in  default 
of  repayment  of  the  mortgage  money.    The  first  deed  directed  that  the 
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surplus  proceeds  should  be  held  upon  the  trusts  of  the  settlement,  the  two       Baknett 
latter  deeds  directed  payment  of  the  surplus  to  the  mortgagor,  his  executors,  «. 

administrators  and  assigns;  and  the  two  latter  deeds  also  reserved  the  Wilson. 
equity  of  redemption  to  the  mortgagor,  her  heirs  or  assigns :  Held,  that, 
having  regard  to  the  construction  of  the  two  latter  deeds  taken  by  themselves, 
and  also  in  comparison  with  the  former,  the  wife  must  be  considered  as  having 
intended  to  devote  the  whole  property  to  purposes  beyond  those  of  mere 
mortgage  securities,  and  consequently  that  by  the  latter  deeds,  or  one  of 
them,  the  power  was  exhausted. 

By  indentures  of  lease  and  release,  bearing  date  the  4th  and  5th 
October,  1816,  made  in  contemplation  of  the  marriage  of  Robert 
Bell  with  Isabella  Taylor,  certain  freehold  and  copyhold  estates,  the 
property  of  Isabella  Taylor,  were  conveyed  and  assured  to  the  use, 
after  the  marriage,  of  Robert  Bell  for  life,  with  remainder  to 
trustees  to  preserve  the  contingent  remainders,  with  remainder  to 
the  use  of  Isabella  Taylor  for  life,  with  remainder  to  the  use  of  such 
person  or  persons,  and  for  such  estate  or  estates,  &c.,  as  the  said 
Isabella  should,  notwithstanding  her  coverture,  at  any  time  or  times, 
and  from  time  to  time,  by  any  deed  or  deeds,  instrument  or  instru- 
ments in  writing,  with  or  without  power  of  revocation  and  new 
appointment,  to  be  by  her  executed  and  to  be  attested  as  therein 
mentioned,  or  by  her  last  will  and  testament  to  be  by  her  signed 
and  published  and  to  be  attested  as  therein  mentioned,  direct  and 
appoint,  and  in  default  of  such  direction  or  appointment,  and  so  far 
as  the  same  should  not  extend,  to  the  use  of  all  the  children  of  the 
marriage  as  tenants  in  common  in  tail,  with  cross  remainders  between 
them  in  tail,  with  remainder  to  the  use  of  Isabella  Taylor  in  fee. 

The  marriage  took  effect,  and  Robert  Bell  died  in  March,  1830, 
leaving  Isabella  Bell,  his  widow,  and  several  children,  surviving  him. 

By  an  indenture  of  release,  bearing  date  the  19th  February,  1831, 
grounded  on  an  indenture  of  lease  bearing  date  the  day  previous, 
and  made  between  Isabella  Bell  of  the  one  part,  and  James 
Braithwaite  of  the  other  part,  after  reciting  the  indenture  of 
settlement  of  the  5th  October,  1816,  *it  was  witnessed,  that,  in  [  hos  ] 
consideration  of  the  sum  of  1,100Z.  advanced  and  lent  to  Isabella 
Bell  by  Braithwaite,  Isabella  Bell  granted  and  released  the  heredita- 
ments and  premises  therein  mentioned,  being  part  of  the  heredita- 
ments comprised  in  the  indenture  of  settlement,  unto  and  to  the 
use  of  Braithwaite,  his  heirs  and  assigns,  during  the  life  of  the  said 
Isabella  Bell,  and  did  also,  in  pursuance  and  in  exercise  of  the 
power  and  authority  contained  in  the  indenture  of  settlement, 
direct  and  appoint  that  from  and  after  her  decease,  the  same 
hereditaments  and  premises  should  be  and  enure  to  the  said  James 

15—2 


£28  1843.     CH.     2  Y.  &  C.  C.  C  408—409.  [».». 


babnbtt  Braithwaite,  his  heirs  and  assigns,  for  seeming  to  him,  his 
Wilson,  executors,  administrators,  and  assigns,  the  repayment  by  the  said 
Isabella  Bell,  her  heirs,  executors,  administrators,  or  assigns,  of 
the  said  sum  of  1,100Z.  and  interest  thereon,  as  therein  mentioned. 
The  indenture  of  release  contained  a  power  for  said  James 
Braithwaite,  in  case  of  default  of  such  repayment,  to  sell  all  or  any 
part  of  the  hereditaments  and  premises  thereby  conveyed,  limited, 
and  appointed,  for  the  purpose  of  raising  the  said  sum  of  1,100^. 
and  the  interest  thereof ;  and  it  was  declared,  that,  out  of  the 
proceeds  of  such  sale,  the  said  James  Braithwaite  should  retain  all 
the  expenses  attending  such  sale,  and  the  principal  and  interest 
then  due  to  him,  and  should  pay  the  residue  of  such  produce  unto 
the  said  Isabella  Bell  for  her  own  use  and  benefit,  and  should  stand 
possessed  of  the  residue  of  the  said  hereditaments  and  premises 
for  such  uses  and  upon  such  trusts  as  were  in  and  by  said  indenture 
of  settlement  declared  concerning  the  estates  thereby  settled.  The 
release  also  contained  a  proviso,  that,  in  case  full  payment  should 
be  made  of  the  said  sum  of  1,100Z.  and  interest,  the  said  James 
Braithwaite  should  convey  the  hereditaments  and  premises  therein 
comprised  upon  such  trusts  as  the  same  would  have  been  liable  to 
in  case  such  indenture  had  not  been  made. 
By  an  indenture,  bearing  date  18th  February,  1888,  and  made 
[  *409  ]  between  Isabella  Bell  of  the  first  part,  James  Cartmell  *and  James 
Birkett  of  the  second  part,  and  Thomas  UUock  of  the  third  part, 
after  reciting  the  indenture  of  settlement  of  the  5th  October,  1816, 
it  was  witnessed,  that,  in  consideration  of  two  several  sums  of  200^. 
and  200Z.,  then  lent  and  advanced  to  her  as  therein  mentioned, 
Isabella  Bell,  by  virtue  and  in  exercise  of  the  power  and  authority 
given  or  reserved  to  her  by  the  settlement,  did  direct,  limit,  and 
appoint  that  all  the  freehold  and  customary-hold  hereditaments  and 
premises  comprised  in  the  indenture  of  settlement  should  thenoe- 
forth  remain,  continue,  and  be  to  the  only  proper  use  of  the  said 
James  Cartmell,  James  Birkett,  and  Thomas  Ullock,  their  heirs  and 
assigns,  for  ever,  upon  trust  tliat,  in  case  of  default  being  made  of 
the  repayment  by  the  said  Isabella  Bell  of  the  said  two  sums  so  lent 
and  advanced  to  her,  and  the  interest  thereof,  according  to  the 
proviso  in  that  behalf  therein  contained,  it  should  be  lawful  for  the 
said  James  Cartmell,  James  Birkett,  and  Thomas  Ullock,  their 
executors,  administrators,  and  assigns,  to  sell  and  dispose  of  the 
said  hereditaments,  and  out  of  the  produce  of  such  sale  to  retain 
and  pay  all  expenses  attending  such  sale,  and  also  the  said  sums  of 
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200Z.  and  200Z.,  and  the  interest  thereof,  and  to  pay  the  surplus,  if  babnktt 
any,  into  the  proper  hands  of  Isabella  Bell,  her  executors,  adminis-  Wilson. 
trators,  or  assigns.  And  it  was  by  said  indenture  declared,  that, 
in  case  the  said  Isabella  Bell,  her  heirs,  executors,  or  adminis- 
trators, should  repay  the  said  two  principal  sums  and  the  interest 
thereof,  at  the  time  and  in  manner  therein  mentioned,  the  said 
James  Gartmell,  James  Birkett,  and  Thomas  Ullock,  their  heirs  or 
assigns,  should,  at  the  request  of  the  said  Isabella  Bell,  her  heirs  or 
assigns,  convey  the  premises  thereby  appointed,  with  their  appurten- 
ances, unto  and  to  the  use  of  said  Isabella  Bell,  her  heirs  or  assigns, 
free  from  all  incumbrances  effected  by  them,  the  mortgagees. 

By  indentures  of  lease  and  release  of  the  18th  and  14th  Feb- 
ruary, 1884,  made  between  James  Braithwaite  of  the  ^first  part,  [  *4io  ] 
Isabella  Bell  of  the  second  part,  and  Thomas  Jackson  Scales  and 
Margaret  Scales  of  the  third  part,  after  reciting  the  indenture  of 
settlement  and  the  indenture  of  release  of  the  19th  February,  1881, 
it  was  witnessed,  that,  in  consideration  of  the  sum  of  1,100Z.  to  the 
said  James  Braithwaite,  and  500Z.  to  the  said  Isabella  Bell  then 
respectively  paid  by  the  said  Thomas  Jackson  Scales  and  Margaret 
Scales,  James  Braithwaite  granted,  bargained,  sold,  and  released, 
and  Isabella  Bell,  by  virtue  and  in  pursuance  of  the  power  of 
appointment  given  or  reserved  to  her  by  the  settlement,  did  direct, 
limit,  and  appoint,  and  grant,  release,  and  convey,  the  freehold 
hereditaments  and  premises  comprised  in  the  indenture  of  February, 
1881,  unto  the  said  Thomas  Jackson  Scales  and  Margaret  Scales, 
their  heirs  and  assigns  for  ever,  freed  from  the  proviso  for  redemp- 
tion contained  in  the  indenture  of  February,  1881,  but  subject  to 
the  proviso  therein  contained  :  and  the  said  Isabella  Bell  did 
thereby  also  direct,  limit,  and  appoint,  grant,  release,  and  convey, 
unto  said  Thomas  Jackson  Scales  and  Margaret  Scales,  their  heirs 
and  assigns,  all  the  freehold  and  customary  hereditaments  and 
premises  comprised  in  said  indenture  of  settlement,  subject  to  the 
proviso  for  redemption  thereinafter  contained. 

The  indenture  then  contained  a  power  of  sale  of  the  premises, 
and  a  declaration  of  trust  of  the  produce  of  the  sale,  in  case  of 
default  of  payment  of  the  sums  of  1,100Z.  and  500/.  in  the  same 
terms  mutatis  mutandis  as  were  used  in  the  preceding  indenture  of 
the  13th  February,  1888.  It  also  contained  a  proviso,  that,"  on 
repayment  by  Isabella  Bell,  her  heirs,  executors,  or  administrators, 
of  the  said  two  sums  to  the  mortgagees  at  the  time  and  in  manner 
therein  mentioned,  the  mortgaged  premises  should  be  reconveyed  to 
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Babnett     Isabella  Bell,  her  heirs  and  assigns,  by  the  mortgagees,  free  from 
Wilson.*     ^H  incumbrances  made  or  done  bj  them  or  either  of  them. 
[  411  ]  By  an  indenture,  dated  the  18th  February,  1885,  reciting  the 

settlement,  Isabella  Bell,  in  consideration  of  500Z.  lent  to  her  by 
Christopher  Stalker,  appointed  (in  pursuance  of  the  power  contained 
in  the  settlement)  all  the  property  comprised  in  the  settlement  to 
Stalker,  his  heirs  and  assigns,  in  trust  for  sale,  in  case  of  default  &c., 
in  the  same  terms  as  were  used  in  the  two  preceding  indentures,  with 
a  proviso,  in  case  of  repayment,  for  reconveyance  of  the  mortgaged 
premises  to  the  mortgagor,  her  heirs  and  assigns,  free  from  all 
incumbrances  made,  done,  and  committed  by  the  mortgagee. 

Isabella  Bell,  by  her  will,  dated  the  9th  November,  1835,  after 
reciting  the  indenture  of  settlement  of  5th  October,  1816,  did,  by 
virtue  of  the  power  thereby  given  to  her,  and  of  all  other  powers 
&c.,  devise  and  bequeath,  direct,  limit,  and  appoint,  that  all  the 
hereditaments  and  premises  comprised  in  the  settlement  should, 
from  and  immediately  after  her  decease,  be  and  remain  and  enure 
to  the  use  of  James  Wilson  and  John  Coward,  their  executors, 
administrators,  and  assigns,  for  the  term  of  one  thousand  years, 
upon  the  trusts  thereinafter  mentioned ;  and  subject  thereto  to  the 
use  of  all  her  children  equally,  to  be  divided  among  them  as  tenants 
in  common,  their  respective  heirs  and  assigns,  for  ever,  with  limita- 
tions over,  in  case  of  the  death  of  any  of  such  children  under  the 
age  of  twenty-one  years  and  without  issue.  The  trusts  of  the  term 
were  declared  to  be  for  raising  funds  to  pay  her  debts  and  funeral 
and  testamentary  expenses  and  the  maintenance  of  her  children. 
And  the  testatrix  declared,  that,  except  so  far  as  the  several  uses, 
trusts,  powers,  provisoes,  and  declarations  contained  in  the  said 
indenture  of  settlement,  or  any  of  them,  were  revoked,  altered,  or 
determined  by  her  will  or  appointment,  she  thereby  confirmed  and 
ratified  the  same. 

By  indentures  of  lease  and  appointment  and  release,  dated 
respectively  the  14th  and  15th  February,  1837,  and  made  between 
[  •412  ]  the  several  mortgagees,  Isabella  Bell  and  *Thomas  Atkinson, 
reciting  the  settlement  and  the  previous  securities,  and  that 
Atkinson  had  agreed  to  pay  off  the  several  mortgages,  amounting 
to  2,500/.,  and  to  advance  a  further  sum  of  1,000Z.,  it  was  witnessed, 
that,  in  consideration  of  these  sums  paid  by  Atkinson  to  the 
mortgagees  and  Isabella  Bell  respectively,  the  several  mortgagees 
conveyed,  and  Isabella  Bell  appointed  and  confirmed,  all  the  freehold 
and  copyhold  property  comprised  in  the  settlement  to  Atkinson  and 
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his  heirs,  npon  trnst,  in  the  first  place,  for  secaring  to  Atkinson,  Babnett 
his  heirs,  executors,  administrators,  and  assigns,  payment  from  the  wilson. 
said  Isabella  Bell,  her  heirs,  execators,  administrators,  or  assigns, 
of  the  sum  of  S,500Z.  and  interest,  at  the  time  and  in  manner 
therein  mentioned,  and  subject  thereto,  upon  trust  for  Isabella  Bell, 
her  heirs  and  assigns  for  ever,  freed  and  discharged  of  and  from 
all  and  every  the  uses,  trusts,  limitations,  powers,  and  provisoes, 
expressed,  declared,  and  contained  in  the  said  indenture  of  settlement. 

Isabella  Bell  afterwards  died,  without  republishing  her  will, 
leaving  several  children,  of  whom  the  defendant  James  Taylor  Bell 
was  her  eldest  son  and  heir-at-law. 

By  the  decree  made  at  the  hearing  of  the  cause,  it  was  referred 
to  the  Master  to  inquire  and  state,  whether  Isabella  Bell  in  any 
manner,  and  how,  exercised  the  power  of  appointment  reserved  to 
her  under  the  settlement ;  and  if  she  did,  whether  she  ever,  and 
when  and  how,  revoked  such  appointment ;  and  if  so,  whether  she 
ever  subsequently,  and  how,  exercised  the  power. 

The  Master,  by  his  report,  found  that  Isabella  Bell  did,  by  the 
indentures  of  lease  and  release  of  the  18th  and  19th  February,  1831, 
and  the  indenture  of  the  18th  February,  1888,  exercise  the  power  of 
appointment ;  that  she  did  not  afterwards  in  any  manner  revoke  such 
appointment,  and  that  she  never  subsequently  exercised  the  power. 

To  this  finding  of  the  Master  an  exception  was  taken  by  the 
defendant  James  Taylor  Bell,  to  the  effect,  that  the  *MaBter  ought  [  *m  ] 
to  have  found  that  Isabella  Bell  did,  by  the  indentures  of  the  18th 
and  19th  February,  1881,  and  the  18th  February,  1838,  and  by 
the  indentures  of  the  14th  February,  1834,  and  the  18th  February, 
1885,  and  by  her  will,  exercise  the  said  power  of  appointment ;  and 
that  she,  by  the  indenture  of  release  and  appointment,  bearing 
date  the  15th  February,  1887,  revoked  the  said  appointment  made 
by  her  said  will,  and  that  she  never  afterwards  exercised  the  power. 

The  cause  now  came  on  for  argument,  on  the  exception,  and  for 
further  directions. 

Mr.  Wigram  and  Mr.  Shapter,  for  the  exception  [cited  Jackson 
V.   /nne«  (1),  Ruscomhe  v.  Hare  {2),  Reeve  v.  Hicks  (3),  and  other 
cases  of  a  similar  character] :   The  only  case  opposed  to  this  view 
of  the  subject  is  Anso7i  v.  Lee  (4),  but  that  has  not  been  generally       [  ^i*  ] 
approved.     *     *     * 

(1)  20  B.  K.  45  (1  BHgh,  104).  (3)  25  R.  R.  241  (2  Sim.  &  St.  403). 

(2)  19  B.  B.  1  (6  Dow,  1).  (4)  33  R.  B.  322  (4  Sim.  364). 
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Barnett  Mr.  Eussell  and  Mr.  Wilcock,  for  two  of  the  younger  children 

Wilson.  of  Mrs.  Bell : 

[  416  ]  ♦     ^^    rpjj^  whole  case  depends  on  the  frame  of  the  deeds.     In 

the  first  indenture,  that  of  1831,  a  clear  intention  is  manifested 
to  keep  ap  the  uses  of  the  settlement.  But  the  deed  of  1883,  is 
utterly  inconsistent  with  it,  and  shows  an  intention  on  the  part  of 
Mrs.  Bell  to  destroy  the  power  of  appointment.     *     *    * 

Supposing  the  deed  of  1883  to  operate  in  destruction  or  exhaus- 
tion of  the  power,  the  will  must  be  considered  simply  as  a  will  and 
not  as  an  appointment.  As  to  the  deed  of  1887,  the  general  object 
of  it  was  to  consolidate  all  the  pre-existing  mortgages.  No  new 
purpose  was  to  be  effected  by  it ;  and  therefore  there  is  no  ground 
for  considering  it  as  having  any  operation  beyond   that  of  an 

[  'iie  ]  ordinary  mortgage.  *With  the  exception  of  a  few  additional  words, 
which  the  Court  will  reject  without  difficulty,  the  language  of  this 
deed  is  like  that  of  the  preceding  ones. 

Mr.  Anderdon,  Mr.  Kenyon  Parker ^  Mr.  Stinton,  and  Mr.  May 
appeared  for  other  p^.rties. 

Mr.  Wigram,  in  reply.     *     *     * 

juhjS.       The  Vicb-Chancellor  : 

Since  the  argument  in  this  case,  I  have  reconsidered  the  report 
and  those  documents  of  which  I  have  been  furnished  with  copies. 

I  cannot  help  suspecting  that  if  Mrs.  Bell  could  now  be  asked 
whether,  by  executing  the  deeds  of  1888,  1884,  1836,  and  1887,  or 
either  of  them,  she  meant  more,  or  thought  she  had  done  more, 
[  ♦417  ]  than  merely  to  give  securities  or  *a  security  for  money,  she  would 
probably  answer  in  the  negative.  But,  I  agree,  all  these  deeds  most, 
upon  this  record,  be  interpreted  as  if  she  had  read  and  understood 
every  word  of  them,  having  regard,  however,  to  those  legal  and 
equitable  rules  of  interpretation  that  are  properly  to  be  applied  to 
such  instruments. 

If  Mrs.  Bell's  execution  of  the  deeds  of  1838  and  1884,  or  one  of 
them,  exhausted  the  power  which  is  now  under  consideration,  the 
Master's  report  must  stand,  or  at  least  her  will  must  prevail :  it 
being  agreed  on  all  hands  that  her  will  binds  the  property,  if, 
before  her  execution  of  it,  her  power  was  exhausted,  although  the 
will  appears  to  proceed  on  a  different  supposition.  I  use  the 
expression,  "or  at  least  her  will  must  prevail,"  because  that  is 
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substantially  the  proposition  against  which  the  exception  is  directed,      babnbtt 
and  because  that  part  of  the  report  to  which  the  exception  in      wilson. 
terms  applies,  does  not  mention  or  refer  to  the  indenture  of  14th 
February,  1834. 

I  think  that  the  question  of  the  total  exhaustion  of  the  power  by 
the  deeds  of  1833  and  1834,  or  by  one  of  them,  must  be  treated 
independently  of  the  deeds  of  1835  and  1837,  and  independently  of  the 
will.  It  must  be  decided,  I  conceive,  as  it  would  have  been,  had 
Mrs.  Bell  died  in  the  year  1834.  In  looking  at  this  point  I  am 
struck  with  the  marked  variation  in  language  between  the  security 
of  1881  on  one  hand,  and  the  deeds  of  1833  and  1834,  in  the  latter 
of  which  the  security  of  1831  is  mentioned,  on  the  other  hand. 
TMiat  I  should  have  thought  of  the  case,  had  this  circumstance  not 
existed,  I  need  not  say,  if  indeed  I  certainly  know.  But  with  this 
ingredient  in  it,  and  with  the  recollection  of  the  case  of  Fitzgerald 
V.  Lord  Fauconberge  (i),  I  should  not  be  justified  in  representing 
myself  as  convinced,  that,  in  legal  and  equitable  intendment,  there 
is  not  exhibited  upon  the  deeds  of  1838  and  1834,  or  one  of  them, 
a  purpose,  on  Mrs.  Bell's  part,  beyond  that  of  merely  *securing  [  *418  ] 
money.  Had  the  Master  reported  himself  as  finding  such  a  purpose 
shown  upon  those  deeds  or  one  of  them,  I  should  not  have  felt 
myself  enabled  to  overrule  his  opinion, — that  opinion  putting  an 
interpretation  on  the  instruments  in  accordance  with  the  usual  and 
ordinary  sense  and  meaning  of  the  language  which  they  contain. 
Were  I  to  send  the  matter  back  to  the  Master,  I  cannot  doubt  that 
he  would  so  report ;  and  on  the  whole,  though  the  question  is  not 
by  any  means  free  from  difficulty,  I  think  that  the  safer  and  better 
course,  under  the  circumstances  of  the  present  case,  is  to  abide  by 
the  actual  language  of  the  instruments ;  and  to  declare  upon  the 
exception,  and  upon  the  further  directions,  that  by  the  deeds  of 
1833  and  1834,  or  one  of  them,  the  power  was  fully  executed  and 
exhausted,  and  that  the  power  consequently  was  not  and  could  not 
be,  after  the  year  1834,  in  any  manner  exercised. 

The  exception  will  be,  in  form,  neither  overruled  nor  allowed. 
Let  the  deposit  be  returned,  and  the  costs  of  all  parties  of  the 
exception  be  costs  in  the  cause. 

(1)  Fitzgib.  207;  6  Br.  P.  C.  295. 
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jg^3  DAVENPOET  v.  BISHOPP. 

July  7, 10.  (2  Y.  &  C.  C.  C.  451—464;  S.  C.  12  L.  J.  Ch.  492;  7  Jxir.  1077; 

afPd.  1  Ph.  698.) 

Brucb,  y.-C.  1^  ^^^  parties  for  valuable  consideTation  enter  into  a  contract  of  which 

r  ^^2  1  ^^®  ^^  ^^  stipulations  is  solely  for  the  benefit  of  a  third  person,  who  is  a 

stranger  to  the  contract,  and  from  whom  no  consideration  moves,  it  is  not 

competent  to  either  of  the  contracting  parties  afterwards  to  object  to  that 

stipulation  (1). 

A  testator  bequeathed  the  residue  of  his  personal  est<ate  after  the  decease  of 
his  wife  upon  trust,  to  pay  the  interest  and  proceeds  thereof  to  N.  for  life  ; 
and  after  his  decease,  the  testator  bequeathed  the  said  trust-money  unto  all 
the  children  of  the  said  N.,  in  equal  shares ;  and,  in  case  N.  should  die 
without  leaving  lawful  issue,  the  testator  gave  and  bequeathed  the  said 
trust-money  unto  his,  the  testator's,  nieces  M.  and  E.,  to  be  equally  divided 
between  them,  share  and  share  alike ;  if  either  of  his  said  nieces  should 
depart  this  life  without  issue,  then  he  gave  and  bequeathed  the  part 
or  share  of  her  so  dying  to  the  survivor  of  them :  Held,  that  the  words 
"  depart  this  life  "  meant  **  depart  this  life  in  the  lifetime  of  either  of  the 
preceding  tenants  for  life ; "  consequently,  that  E.,  having  survived  the 
tenants  for  life,  took  an  absolute  interest  in  one  moiety  of  the  residue, 
though  she  died  without  issue  in  the  lifetime  of  M. 

[In  addition  to  the  qaestion  first  mentioned  in  the  above  head- 
note,  another  question  in  this  cause  arose  upon  the  construction  of 
the  following  will.] 
[  463  ]  By  his  will,  dated  the  25th  March,  1815,  Francis  Cheselden  gave 

and  bequeathed  the  residue  of  his  personal  estate,  after  the  decease 
of  his  wife,  upon  trust  to  pay  the  interest  and  proceeds  thereof  to 
Nedham  Cheselden  for  his  life ;  and,  after  his  decease,  the  testator 
bequeathed  the  said  trust-money  or  property  unto  all  the  children 
of  the  said  Nedham  Cheselden,  in  equal  shares,  as  he  should  by 
deed  or  will  bequeath  or  appoint  the  same ;  and,  in  case  the  said 
Nedham  Cheselden  should  die  without  leaving  lawful  issue,  the 
testator  gave  and  bequeathed  the  said  trust-money  or  property  unto 
his,  the  testator's,  nieces,  Mary  Jane  Weltden  Lucas  (afterwards 
Bishopp)  and  Eleanora  Boberts,  (afterwards  Davenport),  daughters 
of  his  sister,  Mary  Boberts,  to  be  equally  divided  between  them, 
share  and  share  alike ;  and,  if  either  of  his  said  nieces  should 
depart  this  life  without  issue,  then  he  gave  and  bequeathed  the 
part  or  share  of  her  so  dying  to  the  survivor  of  them  ;  but  if  either 
of  them  should  depart  this  life,  leaving  a  child  or  children,  then 
the  said  testator  declared  his  will  to  be,  that  such  issue  should  be 
entitled  to  his,  her,  or  their  parent's  share. 

The  moiety  of  Francis  Cheselden's  residuary  personal  estate,  to 

(1)  The'  decision  upon  this  point  of  the  Bevised  Beports. — ^O.A.S.  The 
was  afiBrmed  on  appeal,  as  reported  in  point  is  in  itself  elementary  in  the 
1  Ph.  698,  for  which  see  a  later  volume      Common  Law.— i\  P. 
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which,  under  the  foregoing  will,  Mrs.  Davenport  was  contingently    Davbnpobt 
entitled,  was  comprehended  in  her  marriage  settlement.  Accordingly,      bishopp. 
upon  the  death  of  Nedham  Cheselden,  who  never  had  any  issue, 
the  sum  of  4,868Z.  11«.  Sd.  Consols,  which  constituted  nearly  one 
moiety  of    Francis    Cheselden's    residuary  personal  estate,   was 
transferred  to  the  trustees  of  that  settlement. 

Upon  the  death  of  Mrs.  Davenport,  her  husband,  the  plaintiff,  [  ^64  ] 
claimed  to  be  paid  the  sum  of  2,0OOZ.,  mentioned  in  the  settlement, 
out  of  the  4,868Z.  11«.  5d.  Consols,  and  to  receive  the  dividends  on 
the  residue  of  that  stock  for  his  life ;  insisting  that,  according  to 
the  true  construction  of  Francis  Cheselden's  will,  one  moiety  of  his 
residuary  personal  estate,  upon  the  death  of  Nedham  Cheselden 
without  children,  vested  absolutely  in  Mrs.  Davenport,  and  became 
subject  to  the  trusts  of  the  settlement.  Mrs.  Bishopp,  on  the  other 
hand,  claimed  to  be  absolutely  entitled  to  that  moiety,  upon  the 
death  of  her  sister  without  issue. 

Mr.  Ru88eU,  for  the  plaintiff,  observed,  that  the  words  "if 
either  of  my  said  nieces  shall  depart  this  life"  meant,  "if  either  &c. 
shall  depart  this  life  before  she  comes  into  possession."  An  absolute 
interest  was  given  to  the  nieces  in  the  first  instance.  The  gift  over, 
therefore,  was  only  substitutionary,  in  the  event  of  either  dying  in 
the  lifetime  of  the  tenant  for  life :  Montagu  v.  Nucella  (i). 

(The  Vicb-Chancbllor  referred  to  Lord  Douglas  v.  Chalmer{2),) 

The  point  was  not  pressed  on  the  other  side. 

Thb  YicbChancbllob: 

My  impression  upon  this  will,  having  regard  to  all  the  expressions 
contained  in  it,  is,  that  the  words  "  if  either  of  my  said  nieces  shall 
depart  this  life"  mean,  "if  either  of  my  said  nieces  shall  depart 
this  life,  living  either  of  the  former  tenants  for  life."  Neither  of 
the  events  here  contemplated  occurred,  and  therefore  this  interest 
will  be  governed  by  the  settlement. 

(1)  25  E.  B.  25  (1  Buss.  165).  (2)  2  Ves.  Jr.   501.     See  5  B.  B. 

175,  n. 
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1M3-  SNOWBALL  V.  PROCTER 

Julf  13. 
-f—  (2  Y.  &  C.  C.  C.  478—484 ;  S.  C.  7  Jur.  619.) 

Bruob  y.-C.  ^  testator,  by  his  will,  directed  that  the  profits  of  his  share  of  a  leasehold 

r  478  1  colliery  should,  during  the  time  that  the  same  was  worked  or  workable,  be 

equally  divided  amongst  **  his  wife  and  children  and  their  children  after 

them  respectively : "  Held,  upon  the  construction  of  the  whole  will,  that  the 

words  **  their  children  after  them  respectively  "  were  words  of  limitation. 

John  Snowball,  being  possessed  of  considerable  real  and  personal 
property,  the  latter  including  a  share  in  a  colliery,  held  for  a  term 
of  years,  by  his  will,  dated  the  22nd  February,  1823,  bequeathed 
as  follows :  "  I  give  and  bequeath  unto  my  dear  wife,  Elizabeth 
Snowball,  the  interest  of  the  1,000Z.  in  the  New  4i.  per  Cents., 
[  ^^79  ]  placed  *there  in  the  names  of  Joseph  Snowball  and  John  Pedley, 
in  trust  during  her  natural  life,  as  stated  in  our  marriage  settle- 
ment, and  also  the  interest  of  1,700Z.,  now  in  the  hands  of  the 
Marquis  of  Aylesbury,  which  last-mentioned  1,700Z.,  together  with 
all  my  live  stock,  (if  any),  household  furniture,  plate,  linen,  goods, 
and  chattels,  I  give  to  my  said  wife,  to  be  at  her  death  sold  or 
divided  in  equal  portions  amongst  my  five  children,  namely,  John 
Charles,  Henry,  Joseph  George,  Sarah  Ann,  and  Gilbert  Francis, 
or  otherwise  amongst  my  said  children,  according  to  her  discretion. 
There  are  four  small  freehold  estates  in  Northumberland,  the 
property  of  my  late  father,  (naming  the  estates),  and  when  my 
share  thereof  shall  be  delivered  over  to  my  said  wife  or  children, 
the  same,  together  with  all  my  other  property  in  the  funds,  securities, 
or  otherwise,  shall,  after  my  just  debts  and  funeral  expenses  are 
paid,  be  equally  divided  amongst  my  said  children  when  they 
severally  attain  the  age  of  twenty-four  years,  either  by  sale  of  such 
estates,  or  the  rents  thereof,  (as  they  become  due),  as  a  majority  of 
them  may  agree  upon  :  and  in  case  any  of  my  said  children  should 
die  without  issue,  it  is  my  wish  and  desire  that  their  share  or 
shares  of  my  property  shall  be  equally  divided  amongst  my  sur- 
viving children ;  and  the  same  regulations  shall  be  observed  in 
regard  to  my  one-twentieth  share  of  the  Tyne  Msdn  Colliery, 
(otherwise  Gateshead  Park  Colliery),  namely,  that  the  profits  of 
which,  or  in  case  the  working  of  the  same  shall  be  given  up,  and 
all  the  materials,  horses,  staithes,  Ac,  sold,  my  share  of  the  same. 
shall  be  equally  divided  amongst  my  said  wife  and  children  ;  but 
during  the  time  the  said  colliery  is  worked  or  workable,  my  share 
thereof  shall  not  be  sold,  but  the  profits  thereof  shall  yearly,  or  as 
they  become  due,  be  equally  divided  amongst  my  said  wife  and 
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children,  and  their  children  after  them,  respectively ;  and  all  the    Snowball 
interest  money  of  my  property,  rents  or  profits,  (except  such  part     Procter. 
thereof  as  I  have  herein  mentioned  and  set  apart  for  *the  support       [  *480  ] 
and  maintenance  of  my  said  wife  during  her  natural  life,  and  left 
to  her  disposal  amongst  my  said  children),  in  the  funds,  securities, 
or  otherwise,  together  with  the  profits  arising  from   the  above- 
mentioned  colliery,  lands,  and  houses,  shall  be  for  the  necessary 
and  proper  support  and  education   of   my   said  children.    And 
lastly,  I  hereby  appoint  my  said  wife,  the  Eev.  John  Earl,  and 
the  Bev.  John  Eichardson,  joint  executors  of  this  my  last  will 
and  testament." 

The  testator  died  in  March,  1825,  leaving  his  widow  and  the 
several  children  named  in  his  will  (and  no  others)  surviving  him. 
His  will  was  duly  proved,  and  his  debts  and  legacies  paid  by  his 
executors. 

The  colliery  continued  to  be  worked  from  the  date  of  the  testator's 
will  to  the  filing  of  the  present  bill.  The  widow,  during  her  life, 
received  the  profits  of  one-sixth  of  the  twentieth  share  formerly 
held  by  the  testator,  and  considering  herself  absolutely  entitled  to 
that  one-sixth,  she  bequeathed  it  to  her  sons  John  Charles,  whom 
she  appointed  her  executor,  Henry,  and  Joseph  George.  By  an 
arrangement,  however,  amongst  the  children  after  her  death,  it 
was  divided  amongst  them  equally. 

The  widow  died  in  1839,  having  survived  both  her  co-executors. 
Her  will  was  duly  proved  by  John  Charles  Snowball. 

AU  the  testator's  children,  except  Gilbert  Francis,  attained  their 
age  of  twenty-four  years,  before  the  filing  of  the  bill. 

Sarah  Ann,  the  testator's  daughter,  died  in  May,  1842,  having, 
in  1888,  married  James  Procter,  by  whom  she  had  five  children, 
one  of  whom  only,  namely,  John  James  Procter,  was  living  at  the 
time  of  filing  the  bill. 

Of  the  testator's  sons,  Joseph  George  Snowball  was  married  in 
1840,  and  had  one  child  only,  who  died  before  the  filing  of  the  bill. 
The  other  sons  of  the  testator  were  unmarried. 

The  bill  was  filed  by  John  Charles  Snowball  as  the  personal  [  *^^  ] 
representative  of  the  testator,  against  James  Procter,  as  the 
administrator  of  Sarah  Ann  Procter,  John  James  Procter,  and  the 
three  younger  sons  of  the  testator,  praying  that  the  trusts  of 
the  will  might  be  carried  into  execution,  as  to  the  testator's 
twentieth  share  of  the  colliery;  and  that  the  rights  of  all  parties 
therein  might  be  declared ;  the  principal  object  of  the  bill  being, 
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Snowball    to  ascertain  whether  the  testator's  children  took  absolute  interests 
Proctbb.     in  such  share,  or  whether  upon  their  deaths  an  interest  therein 
devolved  upon  their  children. 

Mr.  Piggott,  for  the  plaintiff. 

Mr.  Malins,  for  the  defendants  James  Procter,  Henry  Snowball, 
and  Joseph  George  Snowball : 
The  testator's  children  take  absolute  interests,  the  words  of  the 
will  being  sufficient,  supposing  them  applied  to  real  property,  to 
give  them  estates  tail.     *     *    * 

Mr.  Rolt,  for  the  defendant  John  James  Procter : 

*  *  The  first  part  of  the  bequest  of  the  colliery  is  no  doubt 
[  **82  ]  absolute,  but  in  the  latter  part  of  the  bequest,  where  the  *te8tator 
contemplates  the  colliery  in  a  state  of  being  worked,  he  alters  the 
limitation :  he  no  longer  says  ''  wife  and  children,"  but  ''  wife  and 
children,  and  their  children  after  them ;  "  showing  that  a  personal 
benefit  was  intended  to  each  successive  legatee.  The  latter  words 
must  have  been  introduced  for  a  specific  purpose,  namely,  to  limit, 
in  a  certain  event,  the  absolute  interest  previously  given  to  the 
children. 

(The  Vicb-Chancbllor  referred  to  the  observations  in  Massey  v. 
Hudson  (1).) 

Mr.  Bacon,  for  the  defendant  Gilbert  Francis  Snowball,  con- 
tended, that  his  client  took  an  absolute  interest  in  one-fifth  of  the 
testator's  share  of  the  colliery,  although  he  had  not  attained  the 
age  of  twenty-four ;  and  that,  even  if  he  died  under  twenty-four, 
his  interest  would  not  go  over,  inasmuch  as  the  direction  as  to  the 
children  attaining  twenty-four  did  not  apply  to  the  colliery. 

Thb  Vicb-Chancbllor: 

It  appears  to  me,  that,  taking  the  whole  of  this  will  together,  the 
direction  in  the  first  instance,  for  the  division  of  the  property, 
includes  the  colliery.  I  consider  it  as  governed  by  these  words : 
"  There  are  four  estates,  &c. ;  and  when  my  share  thereof  shall  be 
delivered  over  to  my  said  wife  or  children,  the  same,  together 
with  all  my  other  property  in  the  funds,  securities,  or  otherwise, 
shall,  after  my  just  debts  and  funeral  expenses  are  paid,  be  equally 
(1)  16  E.  R.  at  p.  160  (2  Mer.  133). 
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divided  amongst  my  said  children,  when  they  severally  attain  the  Snowball 
age  of  twenty-four  years,  either  by  sale  of  the  said  estates,  or  the  Procter. 
rents  thereof,  (as  they  become  due),  as  a  majority  of  them  may 
agree  upon."  Stopping  there  for  a  moment,  and  then  going  to  the 
end  of  the  will,  it  is  clear  that  the  testator  does  not  mean  that 
the  gift  of  the  income  shall  be  delayed  *until  the  children  attain  [  *483  ] 
twenty-four,  because  he  says,  that ''  all  the  interest  money  of  my 
property,  rents  or  profits,  (except  such  part  thereof  as  I  have 
herein  mentioned  and  set  apart  for  the  support  and  maintenance 
of  my  said  wife  during  her  natural  life,  and  left  to  her  disposal 
amongst  my  said  children),  in  the  funds,  securities,  or  otherwise, 
together  with  the  profits  arising  from  the  above-mentioned  colliery, 
land,  and  houses,  shall  be  for  the  necessary  and  proper  support  and 
edncation  of  my  said  children."  The  income,  therefore,  is  not 
postponed  by  this  reference  to  the  period  of  twenty-four  years,  and 
consequently  the  words  ''  when  they  severally  attain  the  age  of 
twenty-four  years  '*  relate  only  to  the  capital.  And  I  am  of  opinion 
that  the  words  ''  die  without  issue  "  mean  "  die  under  the  age  of 
twenty-four  without  issue." 

These  words,  however,  it  is  said,  do  not  apply  to  the  colliery.  If 
not,  are  there  any  other  words  which  lead  to  the  same  result? 
Going  to  the  bequest  of  the  colliery,  we  find  that,  in  case  it  is  given 
up,  the  same  regulation  is  to  apply  to  it  as  to  the  rest  of  the  pro- 
perty ;  but  during  the  time  that  it  is  worked  or  workable,  the  profits 
thereof  **  shall  yearly,  or  as  they  become  due,  be  equally  divided 
amongst  my  said  wife  and  children,  and  their  children  after  them, 
respectively."  Neither  of  the  children  married  in  the  testator's 
lifetime.  I  think  it  is  clear  upon  the  whole  will  that  the  words 
"their  children  after  them  respectively"  are  words  of  limitation, 
and  not  words  of  purchase.  It  follows,  not  only  that  the  grand- 
children of  the  testator  take  no  interest,  but  that  the  persons  to 
benefit  by  the  death  of  Gilbert  Francis  under  the  age  of  twenty-four 
would  be  the  other  children,  or  some  of  them.  It  appears,  there- 
fore, that,  in  one  way  or  the  other,  parties  now  before  the  Court 
have  amongst  themselves  the  absolute  interest  in  the  leasehold 
colliery,  and  by  their  consent  a  declaration  may  be  made  that  they 
are  equally  entitled. 
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1843.  ETTY  V.  BRIDGES  (l). 

Jvbj  20,  25, 

(2  Y.  &  C.  C.  C.  486—495  ;  S.  C.  12  L.  J.  Ch.  474  ;  7  Jur.  936.) 

Knight  ^  ^^j.  yaluable  consideration  takes  a  security  upon  a  reversionary  sum  of 

'    *'   '  stock,  at  a  time  when,  by  reason  of  the  death  of  the  person  in  whose  name 

^         ^  the  stock  stood  without  legal  representatives,  no  notice  of  the  incumbrance 

could  be  given  to  the  trustee  of  the  fund.  A.,  however,  does  not  attempt, 
by  distringas  or  otherwise,  to  perfect  the  security.  Afterwards  B.,  for 
valuable  consideration  and  without  notice  of  A.'s  incumbrance,  takes 
a  security  upon  the  same  fund,  and  at  the  same  time  serves  a  writ 
of  distringas  on  the  Bank  of  England.  B.'s  security  has  priority  over 
that  of  A. 

Thb  bill  was  filed  for  the  purpose  of  obtaining  a  declaration,  that 
the  plaintiff's  incumbrance  upon  certain  stock,  standing  in  the 
name  of  George  Bridges,  the  younger,  had  priority  over  the 
incumbrances  of  the  defendant  John  Alexander  Thompson  Smyth, 
upon  the  same  stock.  The  facts  of  the  case,  and  the  nature  of  the 
arguments  for  the  plaintiff,  will  sufficiently  appear  from  the  judg- 
ment. The  counsel  for  the  defendants  were  not  called  upon  to 
address  the  Court. 

r 

Mr.  Simpkinson  and  Mr.  Bacon,  for  the  plaintiff. 

Mr.  Pole,  for  the  defendant  Bridges. 

Mr.  Wigram  and  Mr.  Spurrier ^  for  the  defendant  Smyth. 

Mr.  Swamton  and  Mr.  Freeling,  for  the  assignees  of  G.  J. 
Freeman. 

[Dearie  v.  Hall  (2),  Loveridge  v.  Cooper  (s),  Willoughby  v.  WU- 
loughby  (4),  and  other  cases,  were  referred  to  in  argument.] 

July  25.      Thb  Vicb-Chancbllor  : 

[487]  George  Bridges,  the  younger,  as  the  sole  executor  of  George 

Bridges,  the  elder,  had  a  sum  of  1,0002.,  82.  10s.  per  cent.  Bank 
Annuities,  standing  in  his  name,  which  he  held  in  trust  for  the 
benefit  of  a  lady  named  Freeman  for  her  life,  and  subject  to  her 
life  interest,  for  the  benefit  of  her  son,  George  John  Freeman, 
absolutely.  Mrs.  Freeman,  under  a  power  of  attorney  executed  by 
George  Bridges,  the  younger,  to  certain  London  bankers,  as  I 

(1)  The  object  and  operation  of  a  881. — O.  A.  S. 

distringas  are  considered  and  explained  (2)  27  R.  B.  1  (3  Buss.  1). 

in  Hobbs  v.  Wayet  (1887)  36  Ch.  D.  at  (3)  27  B.  B.  1  (3  Buss.  30). 

pp.  259.  260,  and  see  Ward  v.  Duncomhe  (4)  1  B.  B.  897  (1  T.  B,  763). 
[189;J]  A.  C.  369,  394,  62  L.  J.  Ch. 
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collect,  was  in  the  receipt  of  the  dividends,  and  continued  to  be  so  Stty 
until  her  death,  which  happened  in  1887,  although  George  Bridges,  bridges. 
the  younger,  died  in  1884,  or  1885  ;  his  death  not  having  been  com- 
municated to  the  Bank  of  England  until  after  hers.  George 
Bridges,  the  younger,  left  a  will,  of  which  he  appointed  his  wife 
and  his  son,  the  defendant  John  William  Bridges,  the  executors. 
This  will  was  not  proved  until  the  month  of  May,  1840,  when  the 
defendant  John  William  Bridges  alone  proved  it.  The  executrix 
has  never  obtained  or  applied  for  probate,  as  I  collect.  Thus,  until 
May,  1840,  there  was  not,  from  the  time  of  the  death  of  George 
Bridges,  the  younger,  which  happened,  as  I  have  said,  before  1886, 
any  legal  personal  representative  of  George  Bridges,  the  elder,  or 
of  George  Bridges,  the  younger. 

In  the  month  of  March,  1886,  the  plaintiff  took  an  assignment 
from  George  John  Freeman  of  his  reversionary  interest  in  the  stock, 
by  way  of  mortgage  for  valuable  consideration.  But  it  is  admitted 
that,  previously  to  the  year  1888,  notice  or  any  intimation  of  this 
transaction  was  not  given  to  Mrs.  Bridges  and  Mr.  John  William 
Bridges,  or  *either  of  them,  or  any  agent  of  either  of  them,  or  to  [  *488  ] 
the  Bank  of  England,  or  to  the  bankers  who  received  the  dividends. 
It  is  admitted  also,  that,  previously  to  1888,  not  any  proceeding,  by 
distringas  or  otherwise,  was  taken  on  the  part  of  the  plaintiff  to 
complete,  or  perfect,  or  protect  her  security. 

The  defendant  Smyth,  in  the  month  of  August,  1886,  and  in 
October  of  the  same  year,  purchased  two  annuities  of  George  John 
Freeman,  and  for  securing  them,  took  from  him  two  charges  on  his 
reversionary  interest  in  the  stock,  by  deeds  dated  in  those  months 
respectively;  the  transaction  being  for  valuable  consideration. 
Each  purchase  was  made  by  Mr.  Smyth  without  any  notice, 
actual  or  constructive,  of  the  plaintiff's  security.  There  is  not 
any  reason  to  suppose  that  he  believed  the  property  to  be  other- 
wise than  unincumbered.  On  the  occasion  of  these  two  purchases 
by  Smyth,  or  one  of  them,  he  appears  to  have  taken  some  precau- 
tionary measures,  with  a  view  to  protecting  or  at  least  ascertaining 
the  clearness  of  the  title ;  but  whether,  independently  of  the  dis- 
tringas that  I  shall  presently  mention,  and  the  written  communica- 
tion accompanying  it,  they  were  or  could  be  effectual,  so  as  to  gain 
priority  over  the  plaintiff — and  in  particular  whether  notice  was 
given  to  Mr.  John  William  Bridges,  or  his  solicitor,  on  the  part  of 
Mr.  Smyth  before  the  year  1838,  and,  if  so  given,  was  a  material 
and  effectual  measure  as  against  the  plaintiff,  I  do  not  find  it 

B-B. — ^VOL.  LX.  36 
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Etty        necessary  to  express  any  opinion.    It  appears,  however,  that  in 

Bbidobb.      October,  1836,  on  the  eve  of  the  completion  of  Mr.  Smyth's  second 

purchase,  and  in  substance  (for  so  I  think  it  may  be  taken)  as  a 

part  of  that  transaction,  a  writ  of  distnngas  was  issued  and  served 

by  his  solicitor,  in  the  manner  shown  by  Mr.  Diggles's  evidence. 

The  evidence  of  Mr.  Diggles,  who  is  described  as  a  solicitor,  is 
thus :  "  I  served  the  documents  now  produced  and  shown  to  me, 
marked  respectively  I.  and  E.,  on  the  behalf  of  Mr.  John  Alexander 
[  •^fio  ]  Thompson  Smyth,  upon  the  Governor  *and  Company  of  the  Bank 
of  England,  on  the  15th  October,  1836,  by  delivering  the  same, 
together,  on  that  day,  to  one  of  the  clerks  in  the  employ  of  Messrs. 
Freshfield  &  Co.,  the  solicitors  of  the  Bank  of  England,  at  their 
office  in  Lothbury,  in  the  city  of  London.  The  name  or  signature, 
George  Diggles,  signed  to  the  said  produced  document  marked  K. , 
is  in  my  own  handwriting."  The  documents  marked  I.  and  K.,  of 
which  he  speaks,  are  these :  I.  appears  to  be  a  copy  of  a  writ  of 
distringas  in  the  form  which  was  then  usual,  commanding  the  sheriff 
of  London  to  distrain  upon  the  Governor  and  Company  of  the  Bank 
of  England,  ''so  that  they  do  appear  before  the  Barons  of  our 
Exchequer  at  Westminster,  on  the  2nd  day  of  November  next,  to 
answer  a  certain  bill  of  complaint  lately  exhibited  against  them,  the 
defendants,  before  the  Chancellor  and  Barons  of  our  said  Exchequer 
at  Westminster,  by  John  Alexander  Thompson  Smyth,  Esq.,  plaintiff, 
and  further  to  do  and  receive  what  our  Court  shall  then  and  there 
order."  I  believe  that  the  bill  mentioned  in  these  writs  of  dis- 
tringas was  merely  imaginary.  I  read  the  writ  for  the  purpose 
only  of  showing  that  it  mentions  the  name  of  the  person  for  whose 
interest  it  issued. 

The  exhibit  marked  K.,  of  which  Mr.  Diggles  also  speaks,  is 
this: 

"To  the  Secretary  of  the  Governor  and  Company  of  the  Bank 

of  England. 
'*  Sir, — You  will  please  to  take  notice,  that  the  writ  of  distringas^ 
a  copy  of  which  is  sent  herewith,  is  for  the  purpose  of  restraining  the 
transfer  of  the  sum  of  1,000Z.,  31. 10s.  per  cent.  Reduced  Annuities, 
standing  in  the  name  of  George  Bridges,  of  Mistley,  near  Manning- 
tree,  Esq.,  deceased. 

"  I  have  the  honour  to  be,  &c. 
''George  Dioglbs, 
*'12,  Sackville  Street,  Piccadilly,  Solicitor." 
•'  L5th  October,  1836." 
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Then  under  it  there  is —  Etty 


t. 


"  Served  on  date  at  the  Bank,  and  saw  the  distringas  entered.  Bbidoks. 

^     _  [490] 

So  that  this  notice  mentions  the  amount  of  stock,  and  mentions 
the  name  in  which  that  stock  is  standing. 

The  truth  of  the  memorandum  at  the  foot  of  the  exhibit  K. 
(below  the  signature)  is  not,  I  believe,  proved,  except  as  it  is  to  be 
collected  from  the  testimony  just  read  of  Mr.  Diggles,  and  the 
evidence  of  Mr.  Christmas,  which  is  thus:  (Mr.  Christmas  is 
described  as  Librarian  to  the  Bank  of  England) — ''  The  document 
DOW  produced  and  shown  to  me,  marked  K.  K,  contains  a  true  copy 
of  the  account  in  the  name  of  George  Bridges,  deceased,  contained 
in  one  of  the  ledgers  belonging  to  the  Governor  and  Company  of 
the  Bank  of  England,  for  the  SI.  10a.  per  cent.  Beduced  Annuities, 
converted  from  the  42.  per  cent.  Annuities ;  and  the  document  now 
produced  and  shown  to  me,  marked  L.  L.,  contains  a  true  copy  of 
the  continuation  of  the  account  in  another  of  the  ledgers  belonging 
to  the  Governor  and  Company  of  the  Bank  of  England,  relating  to 
the  said  3Z.  lOs.  per  cent.  Beduced  Annuities.  The  said  produced 
documents  have  been  carefully  examined  and  compared  by  me  with 
the  said  documents  respectively,  of  which  they  respectively  purport 
to  contain  copies,  at  the  Bank  of  England,  where  the  said  ledgers 
are  kept  in  my  custody." 

The  exhibits,  of  which  Mr.  Christmas  speaks,  are  these.  The 
first,  K.  E.,  is  in  these  terms : 

"  In  89,  14  A,  79  E.  0.,  Williams  J.  Deacon,  J.  Labouchere, 
H.  S.  Thornton,  and  J.  T.  L.  Melville,  dividends,  2058.  George 
Bridges,  deceased,  creditor."  "  1840,  Oct.  10.  To  ledger  2,  folio 
1176,  1,000Z.  March  29,  1824,  ledger,"  and  so  on.  "George 
Bridges,  sole  executor."  Then  written  over  this  account,  in  red 
ink,  is  this  memorandum :  ''  Transfer  stopt  by  distringas,  at  the 
suit  of  John  ^Alexander  Thompson  Smyth,  the  15th  day  of  October,  [  *49i  ] 
1836."  The  exhibit  L.  L.  is  the  copy  of  the  account  carried  on 
when  John  William  Bridges  had  proved  the  will;  and  it  is  not 
necessary  to  mention  the  figures  on  it,  except  that  underneath  the 
words  "  George  Bridges,  deceased,  sole  executor,"  there  are  **  John 
William  Bridges,  acting  executor  of  George  Bridges,  who  was  the 
sole  executor."  Upon  that  again  is  the  note,  ''  Transfer  stopt 
by  distringas,  at  the  suit  of  John  Alexander  Thompson  Smyth,  15th 
October,  1886."     But  I  assume  that  the  entry  copied  into  the 

16—2 
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Ettt        exhibit  E.  E.  was  the  only  one  of  those  which  was  in  existence 

Bbidoes.     before  John  William  Bridges  proved  the  will. 

I  must,  I  think,  consider  (at  least  nnless  an  inquiry  on  the 
subject  shall  be  asked  by  the  plaintiff's  counsel)  that  the  entry 
relating  to  the  distringas,  which  appears  on  the  exhibit  E.  E.,  was 
actually  made  in  the  Bank  ledger,  in  the  form  and  manner  shown 
by  this  exhibit,  in  the  month  of  October,  1836,  and  that  its  effect 
was,  that,  according  to  the  ordinary  and  constant  course  of  business 
pursued  at  the  Bank  of  England,  the  Bank  would  not  have  per- 
mitted a  transfer  of  the  stock  to  be  made  by  any  person,  without, 
first  giving,  at  least,  three  or  four,  if  not  seven  or  eight,  days'  notice 
to  Mr.  Smyth,  or  his  agent,  Mr.  Diggles,  in  order  to  enable 
Smyth  to  take,  if  entitled  to  take,  measures  effectual  for  pro- 
tecting the  property.  This  having  been  done  on  Mr.  Smyth's  part, 
in  1886,  and  nothing  having  been  done  on  the  plaintiff's  part  before 
1888,  I  assume  (but  without  deciding)  that,  supposing  priority  not 
to  have  been  gained  for  Smyth  by  the  distringas,  the  paper  accom- 
panying it,  and  the  entry  of  1886,  in  the  Bank  ledger,  the  plaintiff 
retains  her  priority,  and  is  entitled  accordingly.  Was,  then, 
priority  thus  gained  for  Mr,  Smyth  ?  The  plaintiff  contends,  that, 
between  the  year  1885  and  the  month  of  May,  1840,  there  was  not 
any  trustee  of  the  fund;   consequently,  that  notice,  during  that 

[  *492  ]  interval,  was  not  necessary  or  possible ;  and  that,  whether  ^notice 
during  that  interval  was  necessary  or  possible,  or  unnecessary  or 
impossible,  the  distiingas,  the  paper  accompanying  it,  and  the  entry 
of  1886,  in  the  ledger,  amounted  to  nothing.  From  this  last  part 
of  her  contention,  I  dissent  without  giving  any  opinion  as  to  the 
residue.  That  notice  should  be  given  to  the  trustee  of  a  fund  upon 
dealing  with  an  equitable  interest  in  it,  is  not,  I  apprehend,  so  much 
a  rule,  as  an  example,  or  instance,  or  effect  of  a  rule.  In  Dearie  v. 
Hall(i),  we  find  Lord  Lyndhurst  thus  expressing  himself:  "In 
cases  like  the  present,  the  act  of  giving  the  trustee  notice  is,  in  a 
certain  degree,  taking  possession  of  the  fund:  it  is  going  as  far 
towards  equitable  possession  as  it  is  possible  to  go;  for,  after  notice 
given,  the  trustee  of  the  fund  becomes  a  trustee  for  the  assignee 
who  has  given  him  notice."  Sir  Thomas  Plumkr's  previous  obser- 
vations in  the  same  case,  which  occur  between  the  20th  and  28th 
pages  of  the  same  volume,  are,  with  more  minuteness  of  detail,  to 
the  same  effect.  The  opinions  of  the  Judges,  in  liyall  v.  Roivlen  (2\ 
of  which  that  of  Mr.  Justice  Burnett  has  been  reported  from  his 

(1)  27  E,  E.  at  p.  14  (3  Buss.  pp.  58,  59).  (2)  1  Yes.  Sen.  :HH. 
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note-book  by  Mr.  Bligh  (i),  contain  recognitions  of  the  same  prin-  btty 
ciple.  So  the  opinion,  in  Foster  v.  Cockerell  (2),  of  Lord  Lyndhurst,  bbidoks 
upon  advising  the  House  of  Lords  to  affirm  Sir  John  Leach's 
decision  in  Foster  v.  Blackstone  (3) ;  in  which  case  the  latter  learned 
Judge  had  before  thus  expressed  himself:  ''A  better  equity  is, 
where  a  second  incumbrancer,  without  notice,  takes  a  protection 
against  a  subsequent  incumbrancer,  which  the  prior  incumbrancer 
has  neglected  to  take.  Thus  a  declaration  of  trust  of  an  outstanding 
term,  accompanied  by  delivery  of  the  deeds  creating  and  continuing 
the  term,  gives  a  better  equity  than  a  mere  declaration  of  trust  to  a 
prior  incumbrancer."  These  authorities,  though  not  the  only 
authorities,  are,  I  apprehend,  more  than  sufficient  *to  show  the  rule  [  *493  ] 
to  be,  that,  to  perfect  a  transaction  of  the  description  now  in 
question,  the  purchaser  or  incumbrancer  must,  if  he  cannot  acquire 
possession,  go  as  near  it  as  he  can — as  the  circumstances  of  the 
ease  will  permit — must  in  a  sense,  if  the  expression  may  be  used, 
set  his  mark  upon  the  property,  or  do  everything  reasonably 
practicable  to  prevent  it  from  being  dealt  with  in  fraud  of  an  inno- 
cent purchaser  afterwards.  The  law  has  held,  that,  generally, 
where  there  are  trustees,  this  is  done  sufficiently,  upon  dealing  with 
an  equitable  interest  in  the  fund,  by  giving  them  notice ;  because, 
although  the  notice  does  not  necessarily  prevent  such  a  fraud,  it 
renders  its  commission  much  less  likely,  and  gives  an  increased 
probability  or  an  increased  chance  of  redress,  if  the  fraud  shall  be 
committed,  supposing  reasonable  diligence  to  be  used;  inasmuch  as 
not  only  will  the  trustees,  if  asked,  be  likely  to  give  information  of 
the  notice,  but  if  they  shall  fail  to  do  so,  they  may  be  liable  to  make 
good  the  loss.  It  is  obvious,  however,  that  unfairness  or  forgetf ulness, 
or  negligence  on  a  trustee's  part,  or  his  death  or  infirmity,  may 
render  the  notice,  as  a  prevention  of  fraud,  useless.  What,  however, 
is  the  effect  of  a  distnngas  upon  stock,  when  the  subject  of  contract 
is  an  equitable  interest  in  that  stock  ?  It  seems  to  me  to  operate,  I 
do  not  say  as  much  as  notice  to  the  trustee,  where  there  is  a  trustee, 
but  something  more  efficacious.  That  which  the  notice  makes 
unlikely,  the  distringas  makes  substantially  impracticable;  and 
accordingly,  without  saying  whether,  for  such  a  purpose  as  that  now 
in  question,  the  entry  in  the  Bank  ledger  in  this  case  is  or  is  not 
substantially,  as  well  as  in  form  and  species,  different  from  an 
indorsement  on  a  security  or  material  muniment  of  title,  or  from 

(1)  9  Bligh,  N.  S.  378.  (3)  1  My.  &  K.  297 ;  see  pp.  306, 

(2)  39  B.  B.  24  (3  CI.  &  Fin.  456).         307. 
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Ettt        an  entry  in  an  ordinary  banker's  book,  upon  the  face  or  margin  of 

T  •  •  • 

Bkidges.     8.  customer's  account, — without   saying  also  what,  in  a  case  of 
ordhiary  debt  from  A.  to  B.,  in  trust  for  C,  may  be  the  value  or 

[  '494  ]  effect  of  a  notice  to  A., — without  saying  also,  whether,  in  a  *case  of 
stock,  where  two  incumbrancers  give  each  in  due  time  a  notice  to 
the  trustee,  and  the  latter,  but  not  the  earlier,  of  the  two  incum- 
brancers, places  a  distringas  on  the  fund,  the  distringas  ought  to 
give  a  preference, — and  without  saying  what,  in  the  present 
instance,  it  would  have  been  right  to  decide  if  the  will  of  George 
Bridges,  the  younger,  had  been  proved  in  1885,  by  John  William 
Bridges, — I  think  that,  circumstanced  as  this  case  actually  was,  the 
distnngas  served  upon  the  Bank,  and  entered  in  the  Bank  ledger, 
as  I  take  it  to  have  been  in  1836,  was  a  proper  and  an  effectual 
measure  of  caution  and  protection,  which,  taken  by  Mr.  Smyth, 
before  any  measure  of  caution  or  protection  was  taken  by  the 
plaintiff,  must,  upon  principle,  equally,  and  authority,  place  her 
security  below  each  of  his.  That  the  plaintiff's  notice  of  her  charge 
to  the  defendant  Mr.  Bridges  was,  if  it  was,  prior  to  any  notice,  or 
contemporaneous  with  the  first  notice,  to  him  of  Smyth's  title,  I 
consider,  under  the  circumstances,  as  not  material ;  it  being  clear, 
as  I  have  said,  that  before  1838  the  plaintiff  did  nothing. 

It  is,  I  think,  upon  Foster  v.  CockercU^  and  upon  principle, 
immaterial  also,  that  Smyth  omitted,  if  he  did  omit,  to  inquire  of 
the  Bank  of  England  or  its  agents,  whether  there  was  any  distringas 
prior  to  his.  Sir  Jambs  Wigram  has  taken  the  same  view  of  such  a 
point,  in  a  case  of  Mexix  v.  Bell,  reported  by  Mr.  Hare  (i),  where  I 
have  found  a  valuable  examination  of  authorities. 

I  have  not  thought  it  necessary  to  advert  to  the  case  of  Timson 
V.  Ramshottom  before  Lord  Langdale(2),  or  to  that  of  Jones  v.  Jones, 
before  Sir  Lancelot  Shad  well  (3).  On  different  grounds,  each  of 
them  is  very  unlike  the  present.  But  there  is  a  case  of  Greening  v. 
Bevkford  (4),  before  the  latter  learned  Judge,  which  may  be  thought 
not  very  far  from  resembling  this. 
[  495  ]  The  plaintiff's  counsel  will  inform  me,  whether  they  desire  an 

inquiry  as  to  the  distringas,  in  the  respects  that  I  have  mentioned. 

The  inquiry  was  not  asked. 

(1)  58  R.  B.  41  (1  Hare,  73).  stop  order  upon  a  fund  in  Court  con- 

(2)  44  R.  R.  183  (2  Keen,  35).  f erred  priority  upon  the  incumbraxicer 

(3)  42  R.  R.  249  (8  Sim.  633).  obtaining  the  order  over  a  prior  in- 

(4)  5  Sim.  195,  a  case  verj'  shortly  cumbrancer  who  had  not  taken  that 
reported,  where  it  was  first  held  that  a  precaution. — O.  A.  S. 
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LEACH   V.    LEACH  (1).  i843. 

(2  Y.  &  C.  C.  C.  495-499.)  Jvlyji^^  22. 

A  testator  bequeathed  all  the  stock  in  the  funds  which  he  might  die  Knioht 
possessed  of,  to  taiistees,  upon  trust  to  pay  an  annuity  to  his  wife  for  life,  Bbuck,  V.-C. 
and  after  her  decease  upon  trust  to  pay  and  apply  the  dividends  of  the  [  ^^^  ] 
stock  to  and  for  the  proper  use  and  benefit  of  E.,  the  eldest  daughter  of  his 
brother  J.,  and  the  other  children  of  his  said  brother,  in  equal  shares,  for 
their  respective  lives.  And  he  directed  that  the  principal  stock  should  be 
divided  and  apportioned  to  and  amongst  all  and  every  the  lawful  issue  of 
the  said  E.,  and  the  other  children  of  his  said  brother,  in  equal  shares  and 
proportions,  and  be  assigned  to  them  respectively,  upon  their  severally 
attaining  the  age  of  twenty-one  years,  and  to  the  survivors  or  survivor  of 
them.  He  left  the  residue  of  his  estate  to  his  wife.  By  a  codicil  he 
explained  that  by  E.  the  eldest  daughter  of  his  brother,  he  meant  an 
illegitimate  daughter  called  E.  At  the  date  of  the  testator's  will  and  of  his 
death,  his  brother  had  three  children  only;  namely,  E.,  M.,  and  J.  Of 
these,  E.  survived  the  widow  and  had  a  child,  who  also  survived  the 
widow ;  M.  died  in  the  widow's  lifetime,  leaving  a  child  who  survived  the 
widow ;  and  J.  died  in  the  widow's  lifetime  without  leaving  issue :  Held, 
that  by  the  expression  ''  E.  and  the  other  children,"  the  testator  intended 
the  three  children  of  his  brother  living  at  the  date  of  the  will ;  that  each  of 
the  three  children  took  a  life-interest  only  in  one  third  of  the  dividends ; 
and,  consequently,  that  upon  the  death  of  the  widow,  E.  took  a  life-interest 
in  one  third  of  the  dividends,  and  each  of  the  children  of  E.,  and  M.,  took 
one  third  of  the  capital. 

Joseph  Bubnard,  by  his  will,  dated  the  Slst  July,  1824,  be- 
queathed as  follows :  I  give  and  bequeath  unto  John  Yard  Willats 
and  John  Hurden,  and  to  the  survivor  of  them,  and  the  executors 
and  administrators  of  such  survivor,  all  and  singular  the  stock  and 
Government  funds  standing  in  my  name  in  the  books  of  the  Bank 
of  England,  or  which  I  may  die  possessed  of  or  entitled  to,  upon 
and  for  the  several  trusts,  intents,  and  purposes  hereinafter  men- 
tioned and  described  (that  is  to  say),  in  trust,  to  pay  unto  my  wife, 
&c.  (Here  followed  bequests  of  several  small  annuities  to  his 
wife  for  her  life  or  widowhood,  and  to  his  brother,  John  Burnard, 
and  to  his  sister,  Elizabeth  Brain,  for  their  respective  lives) ;  and 
from  and  after  the  decease  of  my  said  wife,  or  upon  her  subsequent 
marriage,  and  also  from  and  after  the  death  of  my  brother  and 
sister,  upon  further  trust  to  pay  and  apply  the  dividends  and  interest 
of  the  said  principal  stock  and  funds,  to  and  for  the  proper  use 
and  benefit  of  Elizabeth  Burnard,  the  eldest  daughter  of  my  said 
brother,  John  Burnard,  and  the  other  children  of  my  said  brother, 
in  equal  shares  and  proportions,  for  ^and  during  the  term  of  their  [  *496  ] 
natural  lives.  And  it  is  my  will  that  the  principal  stock  and  funds 
shall  be  divided  and  apportioned  to  and  amongst  all  and  every  the 
(1)  Barnaky  y,  faMell  (1871)  L,  R,  11  E<^.  363,  2^  I^,  T.  221, 
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Leach  lawful  issue  of  the  said  Elizabeth  Burnard,  and  the  other  children 
LbIch.  of  J^ay  said  brother,  in  equaj  shares  and  proportions,  and  be 
assigned  to  and  transferred  to  them,  respectively,  upon  their 
severally  attaining  the  age  of  twenty-one  years,  and  to  the  survivors 
or  survivor  of  them :  and  the  testator  thereby  gave  all  the  residue 
of  his  personal  estate,  after  payment  thereout  of  his  debts,  funeral, 
and  testamentary  expenses,  and  legacies,  unto  his  wife;  and 
appointed  the  said  John  Yard  Willats,  and  John  Burden,  executors 
of  his  will. 

By  a  codicil,  the  testator  declared,  that  the  bequest  in  his  will 
to  Elizabeth  Burnard,  the  eldest  daughter  of  his  brother,  John 
Burnard,  was  intended  for  the  illegitimate  child  of  his  brother, 
called  or  named  Elizabeth  Burnard. 

The  testator  died  in  November,  1824,  leaving  his  widow  and  the 
several  annuitants  named  in  his  will,  surviving  him.  In  1828,  a 
suit  (that  of  Willats  v.  Burnard)  y  was  instituted  by  his  executors 
for  the  purpose  of  having  his  estate  administered  in  this  Court.  In 
that  suit,  the  sum  of  2,500Z.,  New  42.  per  cent.  Annuities,  being  the 
bulk  of  the  testator's  residuary  property,  was  transferred  into  the 
name  of  the  Accountant-General,  in  trust  in  the  cause ;  and  by  a 
decretal  order,  it  was  declared,  that  subject  to  the  payment  of  the 
several  annuities,  the  widow,  as  residuary  legatee  under  the  will, 
was  entitled  to  the  dividends  of  the  2,5002.  stock,  to  accrue  due 
during  the  lives  of  the  annuitants,  and  the  survivor  of  them,  and 
after  their  deaths,  during  the  life  of  the  widow,  and  her  continuing 
unmarried ;  and  payment  of  the  dividends  was  ordered  accordingly. 
And  after  the  death  of  the  annuitants,  and  the  death  or  second 
marriage  of  the  widow,  any  of  the  parties  interested  in  the  stock 
were  to  be  at  liberty  to  apply. 
r  *497  ]  At  the  date  of  the  testator's  will,  and  of  his  death,  John  *Bumard 

had  three  children  only,  of  whom  the  youngest  was  at  his  death 
about  six  years  of  age;  namely,  Elizabeth,  Mary,  and  Joseph. 
Elizabeth  married,  in  1840,  George  Leach,  by  whom  she  had  one 
child  only,  George  William  Leach.  Mary  married,  in  1833,  John 
Bingham,  by  whom  she  had  one  child  only,  Elizabeth,  and  died  in 
May,  1888.  Joseph  died  unmarried,  in  June,  1887.  John  Barnard 
never  had  any  other  issue. 

John  Burnard,  and  Elizabeth  Brain,  died  respectively  in  the 
years  1880  and  1884.     The  widow  died  in  November,  1842. 

The  present  bill  was  filed  by  George  Leach  and  Elizabeth  his 
wife,  against  the  infants,  George  William  Leach,  and  Elizabeth 
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Bingham,  and  against  the  executors  of  the  widow,  for  the  purpose  leagu 
of  obtaining  a  declaration  of  the  rights  of  the  parties  interested  in  lkach. 
the  2,500Z.  stock. 

Mr.  Russell  and  Mr.  Bayley,  for  the  plaintiffs. 

Mr.   Simpkinson    and    Mr.  Parry,   for  the    defendants,   the 
infants. 

Mr.  Cankrien,  for  the  executors  of  the  widow. 

Mr.  Bazalgette,  for  the  surviving  executor  of  the  testator. 

It  was  observed  at  the  Bar,  that  in  one  view  of  the  construction 
of  the  testator's  will,  the  limitation  to  the  issue  of  the  children  of 
John  Burnard  might  be  held  void  for  remoteness,  as  John  Burnard 
might  have  had  other  children  bom  after  the  death  of  the  testator; 
and  that  his  not  having  in  fact  had  any  afterborn  children,  would 
make  no  difference:  Jee  v.  Audley  (i) ;  Leake  v.  Robinson  {2).  On 
the  other  hand,  it  was  said  that  this  question  might  possibly  *be  [  *498  ] 
considered  as  concluded  by  the  decision  in  the  cause  of  WiUats  v. 
Burnard. 

The  Vicb-Chancellor  :  July  22. 

The  bequest  in  question  in  this  cause  is  worded  with  such  curious 
perplexity,  and  open  to  such  various  arguments  of  construction, 
that  any  interpretation  of  it  can  scarcely  be  much  better  than 
conjectural.  That  which,  after  considering  the  whole  will  to  the 
best  of  my  ability,  has  appeared,  and  still  appears  to  me,  the  least 
objectionable,  I  am  ready  to  state,  believing  further  consideration 
unlikely  to  produce  any  change  in  the  view  that  I  have  taken. 

It  appears  that  the  testator's  brother,  John,  and  three  children 
of  that  brother  (including  Elizabeth,  mentioned  in  the  will),  were 
living  when  the  will  was  made.  I  collect,  also,  and  it  is  admitted, 
that  not  any  other  child  of  the  brother  was  then  living,  or  afterwards 
came  into  existence;  and  that  all  the  persons  mentioned  in  the 
bequest  survived  the  testator,  and,  with  the  exception  of  the  plaintiff, 
Mrs.  Leach,  (who  is  the  only  child  now  living  of  the  testator's 
brother,  John),  are  dead,  the  testator's  widow  having  died  the  last. 
It  has,  as  I  also  collect,  been  decided  in  a  former  suit,  that  neither 
of  the  children  of  the  testator's  brother^  John,  nor  any  issue  of 
either  of  those  children,  took  any  interest  in  possession  under  the 

(1)  1  B.  B.  46  (1  Cox,  324).  (2)  16  B.  B.  168  (2  Mer.  363). 
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Leach       bequest  in  question,  until  the  death  of  the  survivor  of  the  annuitants 

Lkach.       mentioned  in  the  will,  and  the  testator's  widow,  who  was  the 

residuary  legatee.    That  decision  seems,  expressly  or  by  implication, 

to  have  acknowledged  that  there  was  nothing  illegal  in  the  bequest 

on  the  ground  of  remoteness. 

It  is  also  my  opinion  that,  according  to  the  true  construction  of 
the  instrument,  there  is  no  illegality.  It  appears  to  me,  though 
not  without  some  doubt,  that  by  the  expression,  ''Elizabeth 
Burnard,  the  eldest  daughter  of  my  said  brother,  John  Burnard, 
and  the  other  children  of  my  said  brother,"  the  testator  ought  to 
[  **99  ]  be  taken  to  have  *meant  only  the  three  children,  then  living,  of 
his  brother,  or  at  least  not  to  have  intended  to  include  any  child 
that  might  come  into  existence  after  the  testator's  decease.  This 
also  seems  in  effect  to  have  been  decided  in  the  other  suit:  at 
least,  so  I  understand  it.  I  think,  also,  that  neither  of  the  three 
children  can,  upon  the  language  used,  be  held  to  have  taken  more 
than  a  life  interest  in  one-third  of  the  fund,  and  that  Elizabeth 
Burnard  Bingham,  and  George  William  Leach  (the  children, 
respectively,  of  two  of  the  three  children  of  the  testator's  brother, 
John),  having  been  the  only  issue  of  any  of  the  three  children  of 
the  testator's  brother,  John,  living  at  the  widow's  death,  became, 
upon  that  event,  entitled  in  possession  to  two-thirds  of  the  fund, 
in  equal  shares,  absolutely,  Mrs.  Leach  being,  as  I  have  said,  in 
my  opinion,  tenant  for  life  of  the  other  third,  the  title  to  which, 
subject  to  her  life  interest,  I  think  cannot,  or  ought  not  to,  be  now 
declared.     There  must  be  liberty  to  apply  on  her  death. 

I  repeat  that  I  do  not  feel  myself  either  confident  in  the  correct- 
ness of  this  interpretation  of  the  strangely- worded  instrument  before 
me,  or  able  to  suggest,  on  the  whole,  a  better,  consistently  with  the 
rule  that  words  in  a  will  are  to  be  construed  according  to  their 
ordinary  sense  and  meaning,  unless  the  testator  has  declared,  or 
by  the  context  shown,  that  he  uses  them  otherwise,  and  consistently 
with  what  I  apprehend  to  be  another  general  rule,  that  a  will  is  to 
be  read  with  an  inclination  to  believe,  when  it  can  be  not  unreason- 
ably supposed,  that  the  testator  did  not  intend  to  transgress  the 
law.  I  cannot  read  the  gift  to  the  issue  of  the  three  children  of  the 
brother,  as  being  merely  a  gift  to  the  children  of  those  three  children, 
or  as  a  gift  per  stirpes ;  nor  do  I  construe  the  mention  of  the  age  of 
twenty-one  as  operating  a  postponement  of  vesting,  or  the  words 
**  and  to  the  survivors  or  survivor  of  them,"  at  the  end  of  the 
bequest,  as  referring  to  those  who  should  live  to  attain  that  age. 
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EICHARDSON  v.  LARPENT.  i843. 

(2  Y..  &  C.  C.  G.  507—514  ;  S.  C.  7  Jur.  691.)  Jidyjb. 

The  directors  of  a  joint-stock  Company,  consisting  of  upwards  of  600   ^  ^  y^p 

members,  made  certain  calls,  which  the  majority  of  the  shareholders  paid,  r  -n?  i 
but  which  six  of  them,  alleging  that  the  calls  were  fraudulently  made,  ^  ^  -' 
refused  to  pay,  and  filed  their  bill  on  behalf  of  themselves,  and  all  other  the 
shareholders,  except  the  defendants,  against  the  directors,  trustees,  and 
secretary  of  the  Company,  praying  for  an  account  of  the  debts  and  assets  of 
the  partnership,  a  receiver,  an  injimction  to  restrain  the  defendants  and  all 
officers  and  servants  of  the  Company  from  dealing  with  the  partnership 
property,  an  account  of  the  debts  and  liabilities  of  the  Company,  and 
to  have  the  property  applied  towards  the  payment  of  its  debts  and 
liabilities :  Held,  that  some  at  least  of  the  absent  shareholders,  who  had 
paid  up  the  disputed  calls,  ought  to  be  made  parties  to  the  suit. 

The  bill  stated,  that,  in  the  month  of  April,  1825,  certain 
persons,  in  number  571,  entered  into  partnership  together  for  the 
purpose  of  working  iron-mines  in  Great  Britain,  and  of  manufac- 
turing and  selling  the  ores  and  metals  to  be  obtained  and  raised 
from  such  mines,  and  that  the  terms  of  such  partnership  were 
contained  in  a  certain  indenture  of  settlement. 

The  bill  then  set  forth  the  indenture  of  settlement,  which  bore 
date  the  28th  of  April,  1825,  and  which,  amongst  many  other 
clauses,  contained  clauses  to  the  effect  that  the  parties  thereto  of 
the  second  part,  called  proprietors,  and  others  who  should  there- 
after become  proprietors  as  therein  mentioned,  should  form  a 
partnership,  to  be  called  "The  British  Iron  Company,"  for  the 
term  of  sixty-one  years,  unless  sooner  dissolved  by  agreement ; 
that  the  capital  of  the  Company  should  consist  of  2,000,000Z.  divided 
in  20,000  shares  of  1002.  each ;  that  the  management  *of  the  Com-  [  *508  ] 
pany  should  be  confided  to  sixteen  directors,  to  be  chosen  from 
among  the  proprietors ;  and  that  it  should  be  lawful  for  a  special 
general  meeting,  called  for  the  purpose,  from  time  to  time  to 
amend,  alter,  or  annul,  either  wholly  or  in  part,  any  of  the  clauses 
of  the  deed,  or  of  the  existing  regulations. 

The  bill  then,  after  stating  the  appointment  of  the  defendants  as 
directors,  trustees,  and  secretary,  alleged  that  at  a  special  general 
meeting  of  the  proprietors,  held  on  the  7th  November,  1826,  it  was 
resolved,  first,  that  the  capital  to  be  raised  for  the  purposes  of  the 
Company  should  no  longer  consist  of  the  sum  of  2,000,000/., 
divided  into  20,000  shares  of  1001.  each,  but  should  be  limited  to 
the  sum  of  1, 000,0002. ,  and  should  be  considered  as  divided  into 
20,000  shares  of  501.  each ;  and  secondly,  that  no  proprietor  should 
be  liable  to  pay  in  the  whole  more  than  50Z.  in  respect  of  any  one 
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Richardson  share  :  that  all  the  20,000  shares  of  50Z.  each,  were  taken  and  sub- 
Larpknt.  scribed  for,  and  that,  in  the  month  of  February,  1829,  a  call  for  the 
last  instalment  in  respect  of  50/.  on  each  share  was  made  :  that,  at 
a  meeting  held  on  the  4th  May,  1888,  the  directors  procured  some 
of  the  shareholders  to  pass  resolutions,  authorizing  them  to  raise  a 
loan  of  SOO,OOOZ.,  and  rescinding  the  two  resolutions  passed  at  the 
meeting  of  the  proprietors  on  the  7th  November,  1826:  that,  on 
the  25th  May,  1838,  the  directors,  by  fraud  and  misrepresentation, 
the  nature  of  which  was  specially  charged  by  the  bill,  procured 
some  of  the  proprietors  to  confirm  the  resolutions  of  the  4th  of  the 
same  month  :  that  the  plaintiffs  and  divers  other  partners  and  pro- 
prietors of  the  Company  protested  against  the  resolutions  of  the 
4th  and  25th  May,  and  declared  the  same  illegal  and  void :  that, 
notwithstanding  the  50Z.  per  share  had  already  been  called  for,  and, 
except  as  therein  mentioned,  paid  up,  the  directors,  on  four  several 
occasions  mentioned  in  the  bill,  made  four  several  calls  of  5L  each  : 
[  *509  ]  that  the  defendants,  and,  through  their  misrepresentation,  *the 
other  shareholders,  except  the  plaintiffs,  had  paid  up  these  calls, 
but  that  the  plaintiffs  had  protested  against  and  refused  to  pay 
them,  and  actions  had  accordingly  been  brought  against  them  to 
recover  the  amount  of  the  calls. 

The  bill  charged  that  the  number  of  shareholders  was  so  great, 
and  their  rights  and  liabilities  so  subject  to  change  and  fluctuation 
by  death  or  otherwise,  that  it  was  not  possible  without  the  greatest 
inconvenience  to  make  them  parties  to  the  suit ;  and  that  so  to  do, 
would  render  it  impossible  in  fact  to  prosecute  the  suit  to  a  hearing ; 
and  that  the  directors  refused  to  allow  the  plaintiffs  to  inspect  the 
books  of  the  Company,  or  to  discover  to  the  plaintiffs  who  were  the 
members  of  the  Company.  The  bill  further  charged  that  all  the 
shareholders  had  a  common  interest  in  having  the  property  and 
effects  and  other  assets  belonging  or  due  to  the  partnership  duly 
got  in  or  applied  under  the  direction  of  the  Court,  in  satisfaction  of 
the  debts  due  and  owing  from  the  partnership. 

The  bill  prayed,  amongst  other  things,  that  it  might  be  declared 
that  the  resolutions  of  the  4th  and  25th  May,  1838,  were  fraudulent 
and  void ;  that  the  actions  for  the  calls  might  be  restrained  by 
injunction ;  that  the  directors  might  be  declared  personally  liable 
for  all  acts,  dealings,  and  transactions  made  or  done  in  consequence 
of  their  fraudulent  misrepresentation,  and  might  be  decreed  to 
make  good  all  losses  occasioned  thereby ;  that  an  account  might  be 
taken  of  all  the  partnership  property,  and  that  such  part  of  the 
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partnership  property  as  required  to  be  sold  might  be  sold ;  for  a  Richardson 
receiver ;  for  an  injunction  to  restrain  the  defendants  and  all  the  larpent. 
officers  and  servants  of  the  Company  from  in  any  manner  dealing 
with  the  partnership  property;  for  an  account  of  the  debts  and 
liabilities  of  the  Company  ;  and  to  have  the  property  of  the  Com- 
pany properly  applied  towards  payment  and  satisfaction  of  its 
several  debts  and  liabilities. 

The  defendants,  in  a  schedule  to  their  answer,  set  out  the  names  [  5io  ] 
of  all  the  present  shareholders  (upwards  of  500  in  number),  who 
had  paid  up  the  additional  instalments  called  for  on  their  respective 
shares ;  and  by  their  answer  they  submitted,  that  these  persons 
were  necessary  parties  to  the  suit.  They  denied  the  various  charges 
of  fraud  and  misrepresentation  contained  in  the  bill. 

The  cause  was  set  down  by  the  plaintiffs  under  the  89th  Order 
of  August,  1841,  to  be  heard  on  the  objection  for  want  of  parties 
only. 

Mr.  Russell,  Mr.  Wigram,  and  Mr.  Roundell  Palmer ,  for  the 
defendants : 

*  *  Some  of  the  shareholders  having  paid,  and  others  not 
having  paid,  the  additional  calls,  it  is  impossible  to  say 
that  the  whole  of  the  rights  and  interests  of  the  Company  are 
represented  by  one  of  these  classes  only,  especially  a  class  which  is 
in  the  minority.  How  can  a  class  of  individuals  so  circumstanced 
and  in  a  minority  take  the  whole  concern  into  their  own  hands, 
and  enforce  a  general  account  and  dissolution  (for  they  virtually 
ask  a  dissolution)  behind  the  backs  of  the  majority?  Long  v. 
Younye{l),  WaUworth  v.  Holt  (2),  Neivton  v.  Liord  Egmont  (8),  Jones 
V.  Garcia  del  Rio  (4).  [They  cited  and  distinguished  a  great  number 
of  cases  where  litigation  had  been  allowed  to  proceed  in  the  presence 
of  representative  parties  on  the  ground  that  the  absent  parties  had 
interests  in  common  with  the  representative  parties.]  The  case  of  [  5ii  j 
the  plaintiffs  falls  within  none  of  these  classes :  they  are  seeking, 
in  a  bill  for  an  account  and  general  dissolution,  to  represent 
interests  inconsistent  with  their  own.     *     *     ♦ 

Mr.  Simpkinson  and  Mr.  Shapter  for  the  plaintiffs.     *     *     *  [  512  j 

Thb  Vicb-Chakcellob  : 
This  is  the  case  of  a  very  numerous   unincorporated   trading 

(1)  29  B.  E.  118  (2  Sim.  369).  (3)  33  E.  E.  149  (5  Sim.  130). 

(2)  4S  B.  E.  187  (4  My.  &  Cr.  619).  (4)  24  E.  E.  64  (T.  &  E.  297). 
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Richardson  Company,  between  the  members  of  which  there  is  a  schism,  one 
labpent.  division  taking  one  view  of  certain  important  proceedings  relating 
to  their  common  interest,  the  other  a  different  view,  and  each 
division  comprehending,  as  it  appears,  such  a  number  of  persons 
[  *513  ]  *as  to  render  it  substantially  impracticable  to  conduct  a  suit  com- 
prising all  the  individuals  of  either  class.  The  bill  is  filed  by  the 
plaintiffs  on  behalf  of  themselves,  and  all  other  the  members  of  the 
partnership.  It  may  be,  that,  as  far  as  the  plaintiffs  are  concerned, 
it  is  properly  filed  on  behalf  of  themselves  and  those  members  who 
take  the  same  view  of  the  matters  in  dispute  as  they  do,  and  not 
properly  filed  on  behalf  of  all  the  members ;  but  upon  this  it  is 
not  necessary  to  give  an  opinion.  In  regard  to  the  defendants, 
none  of  the  dissentients  from  the  view  of  the  plaintiffs  are  here  in 
that  character.  It  is  true  that  some  are  present ;  but  all  present 
are  directors  or  trustees — persons  to  whom,  more  or  less,  are  com- 
mitted the  general  governmeat  and  administration  of  the  Company. 
They  are  all,  therefore,  directors  or  trustees,  more  or  less,  for  all, 
and,  sustaining  that  character,  cannot,  it  may  fairly  be  supposed, 
exercise  so  fully  and  freely  the  right  and  power  of  opposing  the 
plaintiffs'  views,  as  those  persons  may  be  considered  likely  to  be 
capable  of  doing,  who  owe  no  duty  to  the  plaintiffs,  beyond  the 
simple  and  ordinary  duty  of  partners. 

The  points  on  which  the  partners  are  divided  are — ^first,  the 
time,  manner  and  circumstances  of  dissolving  the  Company; 
secondly,  as  to  the  question  whether  the  capital  has  been  rightly 
increased,  that  is  to  say,  whether  the  plaintiffs  can  be  compelled 
to  pay  to  the  parties,  who  are  in  the  situation  of  governors  of  the 
concern,  more  than  a  certain  specified  amount  of  capital.  One 
object  of  the  bill  is  to  obtain  a  dissolution,  another,  more  plain 
object,  to  exempt  the  plaintiffs  from  the  liability  to  contribute  to  a 
further  capital.  But  the  larger  body  of  the  shareholders  are  those 
who  have  actually  contributed  that  increased  amount  of  capital 
which  is  in  dispute.  These  persons,  it  being  at  least  very  doubtful 
whether,  having  contributed  the  money,  they  can  recover  it  back 
again,  have  plainly,  as  it  seems  to  me,  an  interest  that  the 
plaintiffs  should  farther  contribute ;  but  the  plaintiffs,  desire  that 
[  •SI*  ]  they  the  plaintiffs  should  be  *freed  from  contribution.  It  is  too 
much  to  say  that  questions  so  important  should  be  decided  without 
the  presence  of  at  least  an  adequate  number  to  maintain  each  side. 
But,  as  I  have  already  said,  only  the  directors  and  trustees  are  here 
as  defendants — men  who  must  be  restricted  in  the  mode  and  form 
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of    their    opposition,    because   they   owe    the    plaintiflFs    a    duty  Richardson 
beyond   that  which   exists   simply  between  partner  and  partner,     labpent. 
They  are  officially  obliged   to  have  an  equal   mind  towards  the 
shareholders,  and  cannot  properly  be  considered  as  representing 
an  opposition. 

Considering  the  nature  of  the  questions  agitated  on  this  bill,  and 
taking  the  answer  to  be  true  for  this  purpose  only,  I  must  say 
that  the  suit  is  defective  for  want  of  parties.  My  present  impression 
is  not  that,  in  every  case  where  a  dissolution  is  sought,  all  the 
individual  partners  must  of  necessity  be  present.  Generally  the 
rule  may  be  so,  but  I  can  conceive  a  case  where  it  would  be  most 
important  to  the  interest  of  the  plaintiffs,  and  their  right,  to  have 
the  partnership  dissolved,  and  yet,  though  the  legality  of  the 
partnership  were  recognised  by  law,  it  might  be  impossible  in 
substance  to  obtain  a  decree  for  dissolution,  if  it  were  necessary  to 
have  all  the  parties  present.  Such  a  state  of  things  could  hardly 
be  permitted  to  exist  by  any  court  of  justice,  or  in  any  civilized 
country,  nor  am  I  aware  that  any  Judge  has  gone  the  length 
of  saying  that  it  should  or  does  exist.  I  do  not  say  that  all 
the  parties  dissentient  should  be  here ;  but  there  ought  to 
be  a  sufficient  number  to  discuss  the  present  questions  freely 
and  unrestrainedly;  or,  at  all  events,  with  more  freedom  and 
propriety  than  they  can  be  discussed  by  the  defendants  now  on 
the  record. 

Declare,  that  on  the  present  state  of  the  pleadings,  and  upon  the 
assumption  that  the  case  stated  by  the  answer  is  true,  the  suit  is 
defective  for  want  of  parties ;  and  with  that  declaration  direct  this 
matter  to  stand  over  to  the  hearing  of  the  cause,  without  prejudice 
to  any  question,  or  to  the  plaintiffs'  right  to  amend  the  bill. 
Beserve  the  costs,  with  liberty  to  apply. 


MEREDITH  v.   FARR(l).  i843. 

(2  Y.  &  0.  0.  C.  520—528 ;  S.  C.  7  Jur.  797.)  ^^2^9. 

A  testator  bequeathed  one  moiety  of  a  sum  of  money  to  the  children  of  A. ,        Knight 
and  the  other  moiety  to  the  children  of  B.     At  the  testator's  death,  A.  had  ^^^cb,  V.-C. 
six  legitimate  and  two  illegitimate  children,  and  B.  had  one  legitimate         [  ^^^  3 
and  three  illegitimate  children,  and  the  illegitimate  children  of  B.  were 
named  in  the  will  in  relation  to  another  bequest :  Held,  that  the  legitimate 

(1)  In  re  Wells'  Estate  (1868)  L.  E.  6  Eq.  599. 
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Mebedith  children  of  A.  were  entitled  to  one  moiety  of  the  fund,  and  all  the  children 

,  *^«  of  B.,  whether  legitimate  or  not,  were  entitled  to  the  other  moiety. 

^^^'  Testator  bequeathed  a  sum  of  money  to  the  children  of  A.,  lawfully  to  be 

begotten,   including  her  daughter   E.,    aged    about   fourteen.     E.    was 

illegitimate,  and  A.  had  no  other  child  of  that  name :  Held,  that  E.  was 

entitled  to  share  in  the  fund. 

William  Fare,  by  his  will,  dated  the  18th  January,  1825,  after 
directing  the  trustees  therein  named  to  convert  his  personal  estate 
into  money,  and  to  set  apart  and  invest  in  their  names  in  the 
funds  various  sums  of  SOOl.  therein  mentioned,  ordered,  that,  as  to 
one  of  the  said  sums  of  800Z.,  and  the  stocks,  funds,  and  securities  in 
or  upon  which  the  same  should  be  laid  out  and  invested,  his 
trustees  should  stand  possessed  thereof  upon  trust  to  pay  the 
interest,  dividends,  and  annual  produce  to  his  daughter,  Elizabeth 
Williams,  for  her  life,  and,  after  her  decease,  the  said  sum  of  800Z.  to 
be  equally  divided  between  and  amongst  the  children  of  his  daughters, 
Mary  Jones,  and  Catherine  Phillips,  that  is  to  say,  one  moiety,  or 
half  part  thereof,  between  or  amongst  the  children  of  his  said 
daughter  Mary  Jones,  to  be  divided  between  them  in  equal  portions, 
share  and  share  alike;  and  the  other  moiety  or  half  part  thereof, 
between  and  amongst  the  children  of  his  said  daughter  Catherine 
Phillips,  in  equal  portions,  share  and  share  alike,  on  their  respectively 
attaining  the  age  of  twenty-one  years,  and  payable  to  them 
respectively  within  twelve  months  after  his  decease,  in  case  they 
should  then  have  respectively  attained  the  age  of  twenty-one  years ; 
but  in  case  they  should  then  respectively  be  under  the  age  of  twenty- 
one  years,  then  immediately  after  they  should  respectively  attain 
that  age.  And  as  to  one  other  of  the  said  sums  of  SOOL,  and  the 
stocks,  funds,  or  securities  in  or  upon  which  the  same  should  be 
laid  out  and  invested,  upon  trust,  to  pay  the  interest,  dividends,  and 
annual  produce  thereof,  to  his  daughter  Catherine,  the  wife  of 
James  Phillips,  deceased,  during  her  life,  and,  after  her  decease, 
then  the  said  sum  of  8002.,  and  the  stocks,  funds,  and  securities  in 
or  upon  which  the  same  should  be  laid  out  or  invested,  and  the 
t  •626  ]  interest,  dividends,  *and  annual  produce  thereof,  to  be  in  trust  for 
all  and  every  the  children  and  child  of  his  said  daughter  Catherine 
Phillips,  namely,  William,  John,  Angelina,  and  Sarah  Phillips, 
to  be  interests  vested  in  them  respectively,  on  their  respectively 
attaining  the  age  of  twenty-one  years,  &c.  (with  a  clause  of  survivor- 
ship and  accruer  in  the  event  of  any  not  attaining  that  age).  And 
as  to  one  other  of  the  said  sums  of  800/.,  and  the  stocks,  funds, 
and  securities  in  or  upon  which  the  same  should  be  laid  out  and 
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invested  upon  trust  to  pay  the  interest,  dividends,  and  annual  Meredith 
produce  thereof,  to  his  said  daughter  Mary,  the  wife  of  Philip  farr. 
Jones,  during  her  life,  for  her  sole  and  separate  use  and  benefit ; 
and  after  the  decease  of  the  said  Mary  Jones,  then  the  said  sum 
of  800Z.,  and  the  stocks,  funds,  and  securities  in  or  upon  which  the 
same  should  be  laid  out  and  invested,  and  the  interest,  dividends, 
and  annual  produce  thereof,  to  be  in  trust  for  all  and  every  the 
children  and  child  lawfully  to  be  begotten  of  his  said  daughter 
Mary,  and  including  her  daughter  Elizabeth,  aged  about  fourteen, 
to  be  interests  vested  in  them  respectively,  as  they  should  attain 
the  age  of  twenty-one  years,  &c.  (with  a  clause  of  survivorship  and 
accruer  in  the  event  of  any  of  them  not  attaining  that  age). 

The  testator  died  soon  after  the  date  of  the  will. 

It  appeared  from  the  Master's  report  in  the  cause,  that  the 
testator's  daughter,  Mary  Jones,  married,  in  1815,  Philip  Jones, 
and  had  issue  by  such  marriage  six  children,  all  of  whom,  except 
one,  who  was  bom  after  the  testator's  death,  were  living  at  the 
date  of  his  will,  and  of  his  death ;  that  Mary  Jones  had  besides 
these  children  two  other  children,  who  were  bom  previously  to  her 
marriage  with  Philip  Jones,  and  not  in  lawful  wedlock,  and  were 
living  at  the  time  of  the  testator's  death,  namely,  Elizabeth,  the 
wife  of  Charles  James,  and  Eeziah,  the  wife  of  J.  P.  Harris ;  and 
the  Master  found,  that  Elizabeth  James  was  the  person  whom  the 
testator  meant  under  the  description  in  his  will,  *"  and  including  [  *o27  ] 
her  daughter  Elizabeth,  aged  fourteen : "  that  Mary  Jones  died  in 
1837,  and  her  husband  in  the  year  following :  that  the  testator's 
daughter  Catherine  married  James  Phillips,  who  died  in  1814  :  that 
she  had  issue  of  such  marriage  one  child  only,  William  Edward 
Phillips ;  that  since  her  husband's  death  she  had  had  three 
children,  John,  Angelina,  and  Sarah,  all  of  whom  were  living  at 
the  date  of  the  testator's  will,  and  of  his  death. 

Upon  the  cause  coming  on  to  be  heard  for  further  directions,  the 
question  was,  what  interest,  if  any,  the  illegitimate  children  of  the 
testator's  daughters  took  under  the  will  ? 

Mr.  HaUetty  for  the  three  illegitimate  children  61  Catherine 
Phillips,  submitted,  that  as  they  were  all  named  in  the  second 
bequest  of  SOOi.,  they  were  entitled  to  share  with  William  Edward 
PhUlips  the  moiety  of  the  first  mentioned  bequest  of  8002.,  given  to 
the  children  of  Catherine  Phillips. 

Mr.  Lloyd,  for  the  two  illegitimate  children  of  Mary  Jones, 
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Meredith 
Fabb. 


claimed  a  similar  benefit  for  those  children  with  respect  to  the  other 
moiety  of  the  first  mentioned  800L  He  observed,  that,  at  all 
events,  Elizabeth  must  be  considered  as  a  child  of  Mary  Jones : 
Gill  V.  Shelley  (i). 

The  Vicb-Chanckllor: 

In  the  case  cited  there  were  but  two  children,  the  parent  was 
dead,  and  the  word  was  plural.  There  was  a  designation  of  the 
persons  to  take.  In  this  case,  I  think  it  would  be  too  dangerous  to 
let  in  the  two  illegitimate  children  of  Mary  Jones  under  the  first 
bequest.  The  consequence  is,  that  Eeziah  is  altogether  excluded ; 
but  the  four  other  illegitimate  children,  whose  names  are  given, 
take  interests  under  the  will. 


1843. 
July  27. 

Knight 
Bbuce,  V.-C. 

[532] 


LEE  V.  YOUNG. 

(2  Y.  &  C.  0.  C.  532—536;  S.  C.  12  L.  J.  Oh.  478;  7  Jur.  761.) 

Under  the  provisions  of  a  marriage  settlement,  trustees  had  power,  with 
the  consent  of  the  husband  and  wife,  or  the  survivor,  to  vary  the  securitiee 
by  selling  out  the  settled  stock  and  investing  it  in  land,  and  it  was  provided 
that  it  should  be  lawful  for  the  trustees,  with  the  consent  of  the  husband 
and  wife,  or  the  survivor,  to  lay  out  the  whole  of  the  monies  to  be  produced 
by  the  sale  of  the  stock  in  the  purchase  of  freehold  or  copyhold  estates  of 
inheritance,  or  leasehold  for  a  term  of  not  less  than  sixty  years.  The 
husband  died,  and  the  wife  married  again :  Held,  that  the  trustees  were  not 
bound,  on  the  application  of  the  wife  and  her  second  husband,  to  invest  any 
of  the  stock  on  leaseholds,  although  the  security  might  be  eligible,  and  for 
a  longer  term  than  sixty  years. 

By  an  indenture,  bearing  date  the  80th  January,  1827,  being  the 
settlement  made  previously  to  the  marriage  of  Alfred  T.  Perkins, 
and  Charlotte  his  wife,  certain  sums  of  stock,  one  of  which  had 
been  transferred,  and  others  had  been  agreed  to  be,  and  were  after- 
wards transferred  into  the  joint  names  of  William  Augustus 
Pemberton  and  Henry  Young,  were  settled  upon  trust,  after  the 
solemnization  of  the  marriage,  that  the  said  trustees,  and  the 
survivor  of  them,  and  the  executors,  administrators,  and  assigns  of 
such  survivor,  should  either  permit  the  same  to  remain  in  their 
actual  state  of  investment,  or  should,  with  the  consent  in  writing  of 
the  said  A.  T.  Perkins  and  his  wife,  during  their  joint  lives,  and 
after  their  decease,  of  such  of  them  as  should  first  depart  this  life, 
with  the  consent  in  writing  of  the  survivor  of  them  during  his  or 
her  life,  and  after  the  decease  of  the  survivor,  at  the  discretion  of 
(1)  34  E.  B.  106  (2  Buss.  &  My.  336). 
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the  said  trustees  or  trustee  for  the  time  being,  sell,  transfer,  or  lbe 
dispose  of  the  same,  &c.,  for  such  price  or  prices  as  he  or  they  young. 
should  think  fit,  and  should,  with  such  consent  or  discretion  as 
aforesaid,  lay  out  and  invest  the  money  in  their  or  his  names 
or  name,  in  the  purchase  of  a  competent  share  or  shares  of  any  of 
the  Parliamentary  stocks,  or  public  funds  of  Great  Britain,  or  at 
interest  upon  Government  or  real  securities  in  England  or  Wales, 
and  should,  from  time  to  time,  with  such  consent,  or  at  such 
discretion  as  aforesaid,  alter,  vary,  and  transfer  the  said  stocks  or 
funds  as  to  them  or  him  should  seem  proper,  and  should  stand 
possessed  of  the  trust  fund,  upon  trust,  in  the  first  place,  to  pay  the 
premiums  of  a  certain  policy  of  assurance  on  the  life  of  the  said 
A.  T.  Perkins,  and  pay  the  surplus  income  to  him  for  his  life,  and 
after  his  decease  to  pay  the  income  to  Mrs.  Perkins  and  her  assigns 
for  her  life,  for  her  and  their  own  use  and  benefit,  and  after  the 
death  of  the  survivor  of  *them,  should  stand  possessed  of  the  trust  [  *533  ] 
fund  for  the  children  of  the  marriage  as  therein  mentioned ;  and  if 
there  should  be  no  child  of  the  marriage  who  should  attain  twenty- 
one,  then  in  trust  for  the  said  A.  T.  Perkins,  his  executors, 
administrators,  and  assigns.  Provided  always,  and  it  was  thereby 
further  agreed  by  and  between  the  parties  to  the  said  indenture, 
that  it  should  and  might  be  lawful  to  and  for  the  said  William 
Augustus  Pemberton  and  Henry  Young,  or  the  survivor  of  them,  or 
the  executors,  administrators,  and  assigns  of  such  survivor,  during 
the  lives  of  the  said  A.  T.  Perkins  and  Charlotte  his  intended  wife, 
or  the  life  of  the  survivor  of  them,  with  their,  his,  or  her  consent 
and  approbation  in  writing,  signed  with  their,  his,  or  her  hands  or 
hand,  to  lay  out  and  invest  the  whole  or  any  part  of  the  monies  to 
be  produced  by  the  sale  or  disposal  of  any  of  the  aforesaid  stocks, 
funds,  or  securities,  at  any  time  or  times,  in  the  purchase  of  any 
freehold  or  copyhold  manors,  messuages,  lands,  tenements,  or 
hereditaments  in  England,  of  an  estate  of  inheritance,  or  of  any 
leasehold  lands,  messuages,  or  tenements  in  England,  for  any  term 
of  years,  (whereof  not  less  than  sixty  years  should  be  to  come  and 
unexpired  at  the  time  of  such  purchase),  to  be  conveyed  or  assigned 
to  them  the  said  William  Augustus  Pemberton  and  Henry  Young, 
or  the  survivor  of  them,  their,  or  his  heirs,  executors,  adminis- 
trators, or  assigns  respectively,  according  to  the  nature  of  the 
estate  or  interest  therein,  upon  trust,  nevertheless,  by  and  with  the 
consent  and  approbation  of  the  said  A.  T.  Perkins  and  Charlotte  his 
intended  wife,  or  the  survivor  of  them,  to  be  signified  by  writing, 
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lke  signed  with  their,  his,  or  her  hands  or  hand,  daring  the  lifetime  of 
Young.  them  or  either  of  them,  and  after  the  decease  of  the  survivor  of 
them,  then  at  the  discretion  and  of  the  authority  of  the  said 
William  Augustus  Pemherton  and  Henry  Young,  or  the  survivor  of 
them,  &c.,  to  sell  and  dispose  of  the  said  manors,  messuages,  lands, 
[  *6S4  ]  tenements,  or  hereditaments  ''^which  should  have  been  so  purchased 
as  aforesaid,  either  by  public  sale  or  private  contract,  and  in  such 
manner  as  should  be  deemed  most  convenient,  and  at  the  best  price 
or  prices  that  could  at  the  time  of  such  sale  be  reasonably  had  or 
gotten  for  the  same,  unto  such  person  or  persons  who  should  be 
willing  to  become  the  purchaser  or  purchasers  thereof  respectively ; 
and  upon  trust  to  apply  the  monies  arising  by  such  sales  upon  the 
same  trusts  as  the  monies  so  laid  out  in  the  purchase  of  manors,  &c., 
were  subject  to  before  the  purchase  was  made.  And  it  was  thereby 
declared,  that  any  premises  so  purchased  were  to  be  considered  as 
money,  and  be  subject  to  the  same  trusts,  in  all  respects,  as  the 
money  laid  out  in  the  purchase  thereof  was  subject  to  before  such 
purchase  was  made.  The  settlement  contained  a  power  enabling 
the  intended  husband  and  wife,  and  the  survivor  of  them,  to  appoint 
new  trustees  in  the  room  of  any  trustee  or  trustees  dying,  or  desiring 
to  be  discharged  from,  or  refusing  or  becoming  incapable  to  act  in 
the  trusts. 

Alfred  Thrale  Perkins  died  in  1827,  soon  after  the  marriage,  of 
which  there  was  no  issue,  leaving  his  wife  surviving  him. 

In  1882,  Mrs.  Perkins  married  the  plaintiff,  William  Lee.  In 
1841,  Mr.  and  Mrs.  Lee  being  desirous  of  increasing  Mrs.  Lee's 
income  under  the  settlement,  proposed  to  the  trustees  that  part  of 
the  trust  monies  should  be  Ibid  out  in  the  purchase  of  certain  lease- 
holds which  were  offered  for  sale,  and  of  which  nearly  ninety  years 
were  unexpired.  To  this  proposal  Mr.  Pemherton,  one  of  the 
trustees,  was  willing  to  accede.  His  co-trustee,  however,  Mr.  Young, 
positively  refused  to  comply  with  the  request,  and  the  estate  was 
consequently  sold  to  other  parties. 

Mr.  and  Mrs.  Lee  then  filed  their  bill  against  the  trustees, 
Pemherton  and  Young,  praying  that  the  latter  might  be  discharged, 
and  removed  from  being  a  trustee  of  the  settlement,  and  that  some 
[  *b'do  ]  other  fit  and  proper  person  *might  be  appointed  trustee  in  his 
place,  or  otherwise  that  proper  directions  might  be  given  by  the 
Court  touching  the  execution  of  the  trusts  of  the  settlement. 

The  defendant  Young,  by  his  answer,  admitted  that  the  proposed 
security  was  not  in  itself  objectionable,  but  alleged  as  a  reason  for 
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his  refusal  to  comply  with  the  plaintiflFs'  request,  that  Alfred  Thrale  lke 
Perkins  loft  a  family  by  a  former  wife,  who,  under  his  will,  were  younq. 
entitled  to  the  trust  fund,  subject  to  the  life  interest  of  the  plaintiff, 
Mrs.  Lee,  and  that  they  objected  to  the  proposed  investment.  It 
appeared,  however,  that  Young  having  been  appointed  executor 
with  Pemberton  of  the  testator's  will,  had  renounced  probate, 
Pemberton  alone  proving  the  will. 

Mr.  Russell,  and  Mr.  Piggott,  for  the  plaintiffs. 

Mr.  Wigram,  and  Mr.  G.  L.  Russell,  for  the  defendant  Young. 

Mr.  Beales,  for  the  defendant  Pemberton. 

Thb  Vicb-Chancbllob  : 

Supposing,  for  the  sake  of  argument,  that  Mr.  Pemberton  is,  so 
far  as  Mr.  Young  is  concerned,  to  be  considered  a  person  having 
the  entire  control,  legally  and  equitably,  over  the  interest  of  the 
late  Mr.  Perkins,  there  is  yet  here  an  interest  neither  represented 
nor  capable  of  being  represented,  namely,  the  interest  of  Mrs.  Lee, 
in  the  event  of  her  surviving  Mr.  Lee,  in  the  income  of  the  fund 
during  her  life,  after  his  decease. 

The  object  of  the  plaintiffs,  or  rather  the  husband,  (and  it  may, 
perhaps,  be  a  fair  and  reasonable  object  in  many  respects),  is  to 
expend  a  part  of  the  capital  in  the  shape  of  an  increased  income, 
to  be  derived  from  property  held  only  on  a  determinable  interest, 
during  his  life;  of  course  by  so  much  as  the  income  may  be 
increased  during  his  life,  the  ^capital  must  be  diminished  in  value  [  *5B6  ] 
after  his  decease.  And  in  case  Mrs.  Lee  should  wish,  and  it  should 
be  thought  reasonable  by  those  having  control  over  the  fund  after 
Mr.  Lee's  decease,  to  deal  with  this  property  by  way  of  change  of 
investment  or  purchase  in  any  given  way,  there  will  of  necessity 
be  less  capital  to  deal  with.  She  has,  I  repeat,  an  interest  neither 
represented  nor  capable  of  being  represented.  That  renders  it  the 
duty  of  the  trustees  respectively  to  exercise  their  discretion,  if  they 
have  a  discretion  on  the  subject.  One  of  these  trustees,  whether 
he  has  given  a  perfectly  good  reason  or  not — whether  he  has  given 
every  reason  that  he  might  have  given  or  not — ^has  thought  fit  to 
object  to  the  proposed  investment.  I  cannot  say  that  he  has  not 
a  right  to  object,  or  that  there  do  not  exist  reasons  which  may 
justify  him  in  objecting ;  and  when  I  see  that  the  language  of  the 
power  has  nothing  in  it  imperative,  that  it  does  not  contain  any 
expression  to  the  effect  that  the  trustees  are  *'  required  "  to  exercise 
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Lee  it,  and  that  there  are  other  powers  in  this  settlement  which  leave 
YoiisG.  less  to  the  discretion  of  the  trustees  than  this  clause,  I  am  of 
opinion  that  this  is  a  discretionary  power;  that  the  discretion  has  not 
heen  corruptly  exercised ;  and  that  it  has  been  exercised,  whether 
for  perfectly  good  reasons  or  not,  whether  for  reasons  that  wholly 
appear  or  not,  in  a  manner  which  the  Court  cannot  say  is  improper, 
or  upon  unreasonable  grounds.    I  therefore  cannot  interfere. 

I  have  not  gone  further  into  the  case,  because  the  reasons  upon 
which  I  have  proceeded  seem  to  me  sufficient. 

Dismiss  the  bill,  and  let  the  costs  of  the  defendants  be  paid  out 
of  the  income,  as  between  solicitor  and  client,  to  be  taxed  if  the 
parties  dififer. 


j«^3^  WENTWORTH  v.  TUBE. 

"*— *  (2  Y.  &  C.  C.  0.  537—538.) 


[  537  ] 


[A  NOTE  of  the  point  here  reported  will  be  found  at  the  end  of  the 
report  of  the  hearing  of  the  case  in  1  Y.  &  C.  C.  C.  171 ;  see  67  B.  R. 
at  p.  296.] 


1843-  GIBSON  V.  D'ESTE. 

JVov  7  8  9  22. 

'Ji_^'  ^  (2  Y.  &  C.  C.  0.  542—581 ;  S.  C.  8  Jur.  94.) 

Knight  A  vendor,  whose  local  agent  and  eolicitor  knew  of  the  existence  of  a 

RUCK,  V  .-C.  public  footway  over  her  property,  sold  part  of  the  property  to  a  purchaser 

L  o42  J  without  disclosing  the  existence  of  the  public  right  of  way,  which  had  been 

closed  for  many  years  under  an  arrangement  made  by  a  former  owner, 
under  which  the  vendor  by  her  local  agent  had  paid  a  small  annual  sum  to 
the  parish  officials  for  some  years  as  an  acknowledgment  of  the  public  right 
to  have  the  way  re-opened. 

The  vendor  had  no  personal  knowledge  of  this  arrangement  or  of  the  right 
of  way,  and  her  local  agent,  without  intent  to  defraud,  gave  incomplete  and 
insufficient  information  to  the  surveyor  who  was  employed  to  lay  out  the 
estate  in  building  lots,  and  to  prepare  the  sale  plan.  The  surveyor  laid  out 
a  public  road  which  was  intended  to  include  but  did  not  quite  include  the 
whole  site  of  the  closed  public  footpath,  and  the  particulars  and  conditions 
of  sale  (which  were  prepared  by  a  firm  of  London  solicitors,  who  conducted 
the  sale)  required  the  purchaser  to  inclose  his  lot  adjoining  the  new  road 
by  a  wall  or  iron  railing,  which  when  erected  involved  an  encroachment 
upon  the  site  of  the  old  public  footpath. 

The  purchaser  having  completed  his  purchase  and  erected  the  wall  with- 
out notice  of  the  old  public  footpath,  was  called  upon  by  the  parish  officials 
to  continue  the  annual  payment  made  by  the  vendor,  and  the  purchaser 
thereupon  instituted  this  suit  against  the  vendor,  claiming  rescission  of  the 
purchase  on  the  ground  that  the  omission  of  the  vendor's  agent  to  disclose 
a  latent  fact  within  his  knowledge  materially  affecting  the  value  of  the 
property,  amounted  to  fraudulent  concealment  on  the  part  of  the  vendor. 

Held,  that  the  non -disclosure  of  the  public  right  of  way  by  the  yendor. 
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haying  oonstmotive  notice  thereof  by  her  local  agent,  operated  as  a  oonceal-i       Gibson 
ment  of  a  material  fact  and  was  sufficient  ground  for  the  rescission  of  the  v. 

purchase  even  after  conveyance,  although  the  vendor  had  no  personal  KSTB. 

knowledge  of  the  fact,  and  the  agent,  though  careless  and  inaccurate,  had 
no  intention  to  defraud  the  purchaser. 

[The  above  decision  was  afterwards  reversed  by  the  House  of 
Lords,  as  reported  ander  the  title  of  Wilde  v.  Gibson,  in  1  H.  L.  G. 
605.  The  reversal  was  based  chiefly  upon  the  ground  that  the 
plainti£f  had  alleged  and  failed  to  prove  actual  fraud  on  the  part 
of  the  vendor,  and  this  reversal  has  been  the  subject  of  much 
adverse  criticism,  particularly  by  Lord  St.  Leonards  in  his  Law 
of  Keal  Property,  as  well  as  by  other  writers  of  authority.  Later 
decisions  support  the  conclusion  that  where  a  purchaser  after 
conveyance  seeks  rescission  for  misdescription  or  concealment,  he 
is  not  necessarily  bound  to  prove  corrupt  intention  on  the  part  of 
the  vendor,  so  that  the  principal  reason  for  the  reversal  of  Gibson 
V.  D^Este,  which  might  have  been  treated  as  a  question  of  costs, 
has  not  destroyed  the  value  of  the  Yice-Ghangbllor's  judgment  as 
here  reported. — 0.  A.  S.] 

The  circumstances  of  this  case,  the  nature  and  object  of  the  suit, 
and  the  line  of  argument  taken  by  the  counsel  on  each  side  respec- 
tively [and  the  cases  cited  by  them],  sufficiently  appear  from  the 
judgment. 

Mr.  Swanston,  and  Mr.  Fciber^  for  the  plaintiff. 
Mr.  Wigram,  and  Mr.  Heathfield,  for  the  defendant. 

The  Vicb-ChancbliiOR  : 

Having  fully  considered  this  case,  and  thinking  that  farther 
delay  in  disposing  of  it  cannot  be  advantageous,  I  am  prepared  to 
state  the  conclusion  at  which  I  have  arrived — have  arrived,  not 
certainly  without  previous  hesitation.  I  have,  indeed,  seldom  had 
occasion  to  deal  with  a  cause  from  the  decision  of  which  it  would 
have  been  a  greater  relief  to  me  to  be  if  possible  discharged. 

The  object  of  the  bill,  filed  in  September,  1840,  is  to  rescind 
*and  be  relieved  against  the  purchase  of  a  messuage  and  land  at  [  *543  ] 
Bamsgate,  made  by  the  plaintiff  of  the  defendant,  and  completed 
in  the  month  of  December,  1888.  The  plaintiff  puts  his  case  for 
relief  upon  the  ground  of  a  right  of  way  over  the  property,  which 
he  asserts  to  have  existed  at  and  before  the  time  of  the  sale,  within 
the  defendant's  knowledge,  and  to  have  been  unfairly  concealed 
from  him  b^  the  defendant  or  her  agents,  who  in  effect,  as  h^ 
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GiBsoK  insists,  represented  the  estate  to  him  in  a  manner  inconsistent 
B'Eote.  ^i^b  ^^6  notion  of  the  existence  of  any  such  right.  He  says  that 
this  right  was  altogether  unknown  to  him,  and  that  it  affects  the 
convenience  and  value  of  the  property  materially,  and  most  pre- 
judicially. Insisting  that  he  has  been  defrauded,  he  maintains 
that,  for  this  reason,  as  well  as  on  account  of  the  nature  and 
character  of  the  defect  discovered,  he  cannot  be  required  to  accept 
compensation,  but  is  entitled  to  annul  the  transaction. 

The  defendant  opposes  the  plaintiff's  claim  totally,  but  alleges 
that  if  he  is  entitled  to  any  relief,  it  can  only  be  in  the  shape  of 
compensation. 

This  is  the  dispute  which,  involving  various  questions  and  a 
great  body  of  evidence,  has  been  brought  before  me,  and  has  been 
argued  ably  on  each  side. 

It  may  be  right  to  say,  at  the  outset,  that  the  plaintiff,  though 
insisting  that  he  is  well  founded  in  treating  the  case  as  one  of 
fraud,  yet,  by  his  counsel  at  the  Bar,  disclaims  any  charge  or 
imputation  upon  the  integrity,  personally,  of  the  defendant,  who 
seems  to  have  left,  as  it  was  likely  she  would  do,  the  management 
of  the  business  of  the  sale  on  her  part  to  agents,  and  attended 
probably  but  little,  if  in  any  degree,  to  it.  She  wished,  in  all 
likelihood,  if  she  thought  about  the  matter,  or,  if  she  had  thought 
about  it,  would  have  wished,  that  every  thing  should  be  transacted 
regularly,  openly,  and  fairly. 

The  way  in  question  is  called  the  Liberty  Way.  It  leads,  or  led, 
[  *o44  ]  from  a  street  called  King  Street,  to,  or  towards  the  *sea,  traversing 
lands  which  the  late  Lady  Augusta  De  Ameland  had  at  different 
times  acquired  by  purchase.  Near  its  course  stood  the  dwelling- 
house  formerly  owned  and  occupied  by  that  lady,  which  is  comprised 
in  the  plaintiff's  purchase  from  the  defendant,  who,  shortly  before 
Lady  Augusta's  death  in  1880,  appears  to  have  acquired  her 
Eamsgate  property  by  conveyance  from  her.  The  land  about  the 
house  having  been,  up  to  the  year  1820,  chiefly  open  and  unin- 
closed,  Lady  Augusta  appears  to  have  been  inconvenienced  and 
annoyed  by  the  neighbourhood  of  this  way.  She  did  not,  however, 
take,  or  did  not  succeed  in,  any  measures  for  procuring  it  to  be 
legally  stopped  or  diverted,  but  entered  into  an  arrangement 
concerning  it  with  certain  authorities  of  the  place,  which  is 
explained  by  a  deed  poll  executed  by  her  in  that  year.  Before 
stating  the  deed,  I  may  say,  in  passing,  that  this  Liberty  Way 
forms  the  boundary,  or  that  close  along  it  or  upon  it  (centrally 
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or  otherwise)  runs  the  boundary  line  separating  the  franchise  or  Gibsok 
liberty  of  the  town  of  Ramsgate  from  the  parish  of  St.  Lawrence,  d'Ebtk. 
or  from  so  much  of  the  parish  of  St.  Lawrence  as  is  not  within 
the  franchise  or  liberty  of  the  town  of  Bamsgate.  This  deed  is 
dated  the  30th  March,  1820,  and  is  thus :  '*  To  all  people  to  whom 
these  presents  shall  come,  the  Lady  Augusta  De  Ameland,  of  &c., 
sendeth  greeting.  Whereas,  at  a  vestry  meeting  of  the  inhabitants 
of  the  parish  of  St.  Lawrence,  Eamsgate,  duly  holden  in  pursuance 
of  notice  for  that  purpose  in  the  vestry  of  the  parish  church  of 
St.  Lawrence  aforesaid,  on  Thursday,  the  17th  February,  1820,  it 
was,  upon  the  application  and  request  of  the  said  Lady  Augusta 
De  Ameland,  resolved,  that  the  consent  of  this  vestry  (as  far  as 
lawfully  can  or  may  be)  should  be  given  to  the  said  Lady  Augusta 
De  Ameland  to  inclose  so  much  of  the  Liberty  Way  between  the 
town  and  parish  as  leads  from  the  North  Cliff  by  the  front  of  her 
house  to  the  end  of  the  plantation  on  the  north-east  side  of  the 
said  way,  upon  the  following  conditions,  namely,  that,  during  *all  [  •545  ] 
such  time  as  the  said  Liberty  Way  should  be  inclosed  by  virtue  of 
this  consent,  another  road,  six  feet  wide,  at  the  least,  from  the 
cliff,  by  the  back  part  of  Lady  Augusta  De  Ameland's  stables,  and 
thence  through  the  adjoining  ground,  to  communicate  with  the 
Liberty  Way  without  her  inclosures,  should  be  formed  and  main- 
tained by  and  at  the  expense  of  the  said  Lady  Augusta  De 
Ameland  and  her  heirs,  that  the  part  of  the  Liberty  Way  inclosed 
should  be  marked  out  by  proper  mark-stones,  to  be  set  down  and 
maintained  by  and  at  the  expense  of  the  said  Lady  Augusta  De 
Ameland,  to  the  satisfaction  of  the  surveyors  of  the  town  and 
parish,  who  should  twice  or  oftener  in  every  year  survey  and 
examine  the  said  mark-stones,  that  a  deed  should  be  executed  by 
the  said  Lady  Augusta  De  Ameland,  and  at  her  expense,  acknow- 
ledging for  herself  and  her  heirs  that  the  Liberty  Way  is  inclosed 
bv  permission,  and  not  of  right,  and  that  the  same  should  be 
re-opened  whenever  the  parishioners  in  vestry  assembled  should 
require  the  same,  upon  seven  days'  notice  for  that  purpose  from 
the  surveyors  of  the  highways,  or  the  major  part  of  them,  and  by 
such  deed  a  yearly  rent  of  5«.,  by  way  of  acknowledgment,  should 
be  reserved  in  respect  of  such  inclosed  Liberty  Way,  payable  in 
moieties  for  the  surveyors  of  the  town  and  parish,  as,  by  the  record 
of  the  proceedings  of  the  said  vestry  contained  in  the  parish  vestry- 
book,  will  appear:  Now,  know  ye,  that,  in  pursuance  of,  and  in 
conformity  to,  such  resolutions,  the  said  Lady  Augusta  De  Ameland 
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Gibson       doth  hereby,  for  herself,  her  heirs,  execators,  administrators,  and 

o*£8TE.  assigns,  expressly  acknowledge  and  declare,  that  the  part  of  the 
Liberty  Way  permitted  to  be  inclosed  by  virtue  of  the  consent  of  the 
vestry  meeting  aforesaid,  is,  and  will  be,  so  inclosed  by  virtue  of  the 
consent  and  permission  of  the  said  vestry  meeting  alone,  and  under 
the  terms  and  conditions  above  mentioned.  And  the  said  Lady 
Augusta  De  Ameland  doth  also,  for  herself,  her  heirs,  executors, 

[  *546  ]  administrators,  and  ^assigns,  wholly  and  utterly  disclaim  all  or  any 
right  whatsoever  to  inclose,  or  keep  inclosed,  the  said  Liberty  Way, 
other  than  and  except  by  such  consent  and  permission  as  aforesaid  ; 
and  doth  also  declare  and  agree  that  the  same  Liberty  Way  is  liable 
to  be,  and  shall  be  re-opened,  and  the  inclosures  thereof  removed, 
upon  having  such  notice  given  to  her  or  her  heirs,  executors,  adminis- 
trators, or  assigns,  or  any  of  them,  or  left  at  her  or  their,  or  any 
of  their  usual  place  of  abode,  as  is  mentioned  in  the  said  resolu- 
tions ;  and  that  she,  the  said  Lady  Augusta  De  Ameland,  her  heirs, 
executors,  administrators,  and  assigns,  is,  and  are  bound  by,  and 
shall  and  will  in  all  respects  conform  to  and  comply  with  the  terms 
and  conditions  upon  which  such  consent  and  permission  hath  been 
given  to  her  as  aforesaid,  to  inclose  the  said  Liberty  Way,  and 
particularly  as  to  the  payment  of  the  acknowledgement  of  5«.  a 
year,  which  shall  be  paid  by  the  said  Lady  Augusta  De  Ameland, 
her  heirs  or  assigns,  on  Easter  Monday  in  every  year,  in  equal 
moieties,  to  the  surveyors  of  the  parish  of  St.  Lawrence  and  the 
town  of  Ramsgate,  in  the  Town  Hall  of  the  said  town  of  Eamagate. 
In  witness  whereof,  the  said  Lady  Augusta  De  Ameland  hath 
hereunto  set  her  hand  and  seal." 

It  does  not  appear  that  this  instrument  was  ever  in  the  possession 
or  power  of  the  defendant,  or  that  she  ever  had  any  copy  or 
abstract  of  it  before  the  year  1840|  But  the  defendant  by  her  agent 
for  several  years  between  Lady  Augusta's  death  and  the  year  1838, 
paid  the  58.  per  annum  made  payable  by  it,  as  Lady  Augusta  had 
done  in  her  lifetime.  This  payment  was  frequently,  if  not  con- 
stantly, made  on  the  defendant's  behalf,  by  Mr.  Wightwick,  a 
solicitor.  Mr.  Wightwick  was  present  at  the  vestry  meeting 
mentioned  in  the  deed,  and  must  be  taken  to  have  known,  when 
he  paid  the  5«.  a  year,  upon  what  footing  the  money  was  paid ; 
nor  is  it  to  be  supposed  that  he  had  not,  in  and  before  the  year 

[  •547  ]      1838,  some  information,  *8ome  knowledge,  as  to  the  line  and  course 
of  the  Liberty  Way  over  Lady  Augusta's  property. 
To  return  to  that  lady's  tipie  ;  It  appears  tjiat  iji  copformilv,  or 
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intended  conformity,  with  the  deed,  certain  stones  were  put  up  for      Gibson 
the  purpose  of  marking  the  course  of  the  way  in  front  of  her  house,       d'Este. 
and  she  thereupon,  so  far  as  it  was  in  front  of  her  house,  inclosed  it  in 
her  pleasure  grounds,  extinguishing,  as  I  collect,  all  trace  of  it  as  a 
road  or  path  there,  and  substituting  a  road  or  pathway  which  passed 
on  the  other  side  of  her  house,  in  the  manner  that  the  deed  mentions. 

In  this  state  the  property  seems  to  have  continued  until  the  year 
1838,  when  the  defendant,  having  been  advised  to  sell  the  estate  by 
auction  in  lots,  and  under  arrangements  for  building,  proceeded  to 
do  so  under  the  advice  of  Mr.  AUason,  a  surveyor. 

The  plan  in  evidence  annexed  to  the  particulars  and  conditions  of 
sale,  also  in  evidence,  was  prepared  by  him  on  this  occasion. 

The  auction  having  been  held  in  August  or  September,  1888,  the 
plaintiff  became  the  purchaser  of  the  last  lot,  the  subject  of  this 
suit.  He  became  so,  of  course,  under  the  particulars  and  conditions 
of  sale  just  referred  to,  of  which  the  plan  prepared  by  Mr.  AUason 
formed  a  part. 

The  particulars  describe  the  lot  thus:  ''The  capital  freehold 
mansion,  called  Mount  Albion,  with  the  offices,  stabling,  out- 
buildings, gardens,  and  pleasure-grounds,  containing  about  one 
acre,  two  roods,  and  twenty-three  perches,  with  immediate  possession. 
The  mansion  and  offices  are  substantially  brick-built,  in  good 
repair."  And  then  follows  the  usual  catalogue  of  contents  and 
conveniences.  ''  The  purchaser  to  inclose  this  lot  by  a  wall  or  iron 
railing,  not  exceeding  nine  feet  in  height,  and  to  covenant  not  to 
erect  any  buildings  more  than  nine  feet  high,  within  200  feet  of  its 
boundary  next  Albion  Terrace,  under  a  penalty  of  8,000i.,  to  be 
paid  to  the  vendor.  The  ^fixtures  in  the  mansion  and  offices  will  [  *648  ] 
be  included  in  the  purchase."  The  fifth  and  tenth  conditions  of 
sale  are  thus :  The  fifth — ''  That  no  purchaser  shall  be  entitled  to 
require  or  inspect  any  title  prior  to  the  deeds  by  which  the  property 
was  respectively  conveyed  to  the  vendor  or  Lady  Augusta  De 
Ameland  respectively,  or  to  require  or  inspect  the  title  to  any  of 
the  respective  roads,  walks,  or  pleasure-grounds,  or  to  any  of  the 
premises,  except  to  the  lot  or  lots  purchased  by  him  or  her  ;  and 
that  the  vendor  shall  not  be  called  upon  to  identify  the  respective 
lots  with  the  former  descriptions  thereof  ;  and  all  recitals  and 
statements  contained  in  any  document  shall  be  deemed  conclusive 
evidence  thereof ;  and  all  attested  and  other  copies  of  any  deeds  or 
documents  of  title  shall  be  made  by  and  at  the  expense  of  the  person 
requiring  the  same."     The  tenth  is,  **  That,  upon  payment  of  the 
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Gibson  remainder  of  the  purchase-money  at  the  time  above-mentioned,  the 
D'EsTE.  vendor  shall  convey  the  lots  to  the  respective  purchasers ;  each 
purchaser,  at  his  or  her  expense,  to  prepare  the  conveyance  to  him 
or  her,  \vhich  shall  contain  covenants  and  reservations  with  and  to 
the  vendor,  to  the  effect  stated  in  the  particulars  and  these  condi- 
tions ;  and  that  all  expenses  of  or  attending  the  assignment  or 
surrender  of  any  attendant  or  satisfied  terms,  and  of  qualifying  any 
person  or  persons  to  make  such  assignment  or  surrender,  shall  be 
paid  by  the  purchaser." 

An  abstract  was  delivered,  the  title  accepted,  and,  in  December, 
1888,  as  I  have  said,  the  purchase  was  completed  by  payment  of 
the  purchase-money,  execution  of  the  conveyance,  and  delivery  of 
possession.  The  particulars  of  sale  having  provided  that  the 
plaintiff  should  inclose  the  lot  by  a  wall  or  iron  railing,  his  convey- 
ance contains  this  covenant  on  his  part :  ''  And,  in  consideration 
of  the  premises,  the  said  Magnus  Gibson  covenants  for  himself,  his 
heirs  and  assigns,  with  the  said  Augusta  Emma  D'Este,  her  heirs 
[  *549  ]  and  assigns,  that  he,  his  heirs  or  assigns,  shall  *and  will,  within 
the  space  of  six  calendar  months  next  after  the  sealing  and  delivery 
of  this  indenture,  at  his  and  their  own  expense,  inclose  the  lands 
and  premises  thereby  conveyed,  or  intended  so  to  be,  by  a  wall  or 
iron  railing  not  exceeding  nine  feet  in  height." 

Afterwards,  in  May,  1889,  a  claim  was  made  upon  the  plaintiff 
for  one  of  the  payments  of  2$.  6d.  under  the  deed  of  1820.  He 
declined  to  make  the  payment.  In  the  month  of  January  following, 
a  demand  for  another  half-crown  was  made  upon  him  also  under 
the  deed.  This  payment  he  likewise  declined  to  make.  Differences 
thus  arose  between  him  and  the  local  authorities,  or  some  of  them, 
and  they  have  asserted  their  alleged  right  to  pass  over  his  land  not 
merely  for  perambulating  the  boundaries,  but  in  respect  of  a  right 
of  way.  In  the  month  of  March,  1840,  the  plaintiff  first  complains 
on  the  subject  to  the  defendant's  agents.  A  fruitless  negotiation 
ensues,  and  the  result  is  the  present  suit,  in  which  it  is  disputed 
what  were,  and  are,  the  nature  and  character  of  the  Liberty  Way, 
and  what  its  course  and  width,  so  far  as  the  late  Lady  A.  De 
Ameland's  property  is  concerned.  The  true  state,  however,  of 
these  matters,  as  to  which  there  is  a  considerable  body  of  testimony 
not  agreeing  together,  I  find,  having  read  and  endeavoured  to  weigh 
the  whole  of  the  evidence,  that  it  does  not  enable  me  with  accuracy 
or  exactness  to  define  or  decide. 

There  are,  however,  some  propositions  of  fact  relating  to  these 
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subjects,  which  I  think  that,  upon  the  materials  before  me,  I  may       Gibson 
and   ought  to  consider  as  established  between  the  plaintiff  and       feste. 
defendant  for  the  purposes  of  this  suit — I  say  between  the  plaintiff  and 
defendant  for  the  purposes  of  this  suit,  inasmuch  as  plainly  neither 
the  public  nor  any  third  party  can  be  affected  by  any  conclusion  in 
this  cause.     These  propositions  are  the  following  :  First,  that  in 
1820,  before  the  execution  of  the  deed  of  that  year,  the  Liberty  Way 
(whatever  its  nature  and  whatever  its  *  width),  proceeding  from       [  *650  ] 
King  Street  to,  or  towards  the  sea-cliff,  traversed  the  whole  length 
of  Lady  Augusta  De  Ameland's  estate  between  King  Street  and 
what  is  now  called  Victoria  Parade.     Secondly,  that  the  Liberty 
Way  thus  existing  was  an  ancient  way,  of  the  width  throughout  of 
not  less  than  six  feet,  traversing  the  whole  length  of  the  estate  in 
question  purchased  by  the  plaintiff  of  the  defendant,  on  its  south- 
western side,  from  what  is  now  called  Arklow  Terrace  to  what  is 
now  called  Albion  Terrace — so  traversing,  namely,  that  if  the  whole 
width  of  not  less  than  six  feet  was  not  upon  the  plaintiff's  property, 
there  was  upon  it  not  less  at  any  point  than  two  feet  and  a  half  in 
width  of  this  way.     Thirdly,  that  the  plaintiff's  property,  so  far  as 
the  Liberty  Way  is  concerned,  is  now  subject  to  the  deed  of  1820, 
and  that  a  considerable  portion,  at  least,  of  the  wall  which,  as 
admitted  by  the  answer  in  page  80  of  the  brief  that  I  have,  has  been 
built  by  the  plaintiff  in  pursuance  of  the  particulars  of  sale  and  his 
purchase-deed,  is  liable  to  be  abated,  either  under  the  deed  of  1820, 
or  otherwise.    Fourthly,  that  independently  of  any  new  right  or 
liability  created,  if  any  was  created,  by  the  deed  of  1820  the  Liberty 
Way  was  subject  to  the  exercise  of  certain  rights  of  way  or  passage, 
either  of  a  public  nature,  or  by  prescription,  or  grant,  or  other- 
wise, which,  if  not  merged,  or  extinguished,  or  vested  intone  of  the 
parties  to  this  cause,  are  now  exercisable  upon  and  over  it.  Fifthly, 
that  notwithstanding  the  parol  evidence  in  the  suit,  as  to  acquisi- 
tions by  Lady  Augusta  De  Ameland,  and  notwithstanding  the  length 
of  time  during  which  the  Liberty  Way  has  been  diverted  or  shut  up, 
so  far  as  relates  to  the  part  of  its  course  now  particularly  under 
consideration,  it  is  not  satisfactorily  or  sufficiently  proved,  or  made 
to  appear,  that  these  rights  are  merged,  or  extinguished,  or  vested 
in  either  of  the  parties  before  me.     Sixthly,  that  having  regard  to 
the  size  and  nature,  the  situation  and  neighbourhood,  of  the  pro- 
perty in  question,  at  a  seaport  town  *in  Kent  much  frequented  as  a       [  *56i  ] 
bathing-place,   the  difference  in  point  of   convenience  and  value 
between  its  condition  as  described  by  the  preceding  five  propositions, 
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GiBsov  whether  certain  or  uncertain  of  not  being  liable  to  still  greater 
D'EsTE.  interference  in  respect  of  this  Liberty  Way,  and  its  condition  as  it 
would  be  if  exempt  from  any  right  of  way  or  passage,  and  from  the 
deed  of  1820,  is  material  and  important.  These  points  being  estab- 
lished, as,  in  my  judgment,  upon  the  materials  in  this  cause  they 
are,  the  next  question  is,  what  was  it  that  the  defendant  proposed, 
agreed,  and  professed  to  sell  to  the  plaintiff  ?  This  is  sufficiently 
shown  by  the  particulars  of  sale,  the  plan  annexed  to  them,  the 
defendant's  answer,  and  the  evidence  on  her  behalf  of  her  surveyor, 
Mr.  Allason.  The  required  inclosure  by  a  wall  or  iron  railing  of  the 
lot  in  question,  and  the  aspect  and  character  of  the  plan,  coupled 
with  the  silence  of  the  particulars  and  conditions  of  sale  as  to  any 
right  of  way,  must,  in  my  opinion,  be  considered  as  tantamount  to 
a  representation  that  this  lot  was  not  subject  to  any  right  of  way. 

The  defendant,  in  her  answer,  says,  "  She  believes,  and  under 
the  circumstances  aforesaid,  she  submits,  that  no  right  or  liberty  of 
way  now  exists  over  or  adjoining  to  said  messuage,  land,  and 
premises  so  purchased  by  said  plaintiff,  but  that  the  same,  having 
existed  only  for  the  purposes  hereinbefore  stated,  has  been  wholly 
extinguished  and  put  an  end  to  in  the  manner  and  by  the  means 
aforesaid."  And  she  ''admits  that  the  said  premises,  purchased 
by  said  plaintiff,  are  represented  in  the  said  conveyance  to  said 
plaintiff  to  be  situate  without  the  liberty  of  Bamsgate,  in  the  parish 
of  St.  Lawrence,  and  in  that  manner,  and  not  otherwise,  to  be 
wholly  within  the  parish  of  St.  Lawrence,  and  saith,  that  snch 
conveyance  was  prepared  by  said  plaintiff  or  his  solicitor,  and  not 
by  or  on  the  part  of  defendant."  And  she  ''  saith  she  hath  been 
informed  and  believes,  that  her  solicitor,  said  Mr.  Wightwick,  had, 
[  *o52  ]  previous  to  the  time  of  said  sale,  taken  pains  to  ascertain  *the 
direction  of  said  Liberty  Way,  and  had  ascertained  to  his  satisfac- 
tion that  the  same,  as  formerly  used  and  exercised  as  aforesaid,  lay 
wholly  without  the  premises  purchased  by  plaintiff  as  aforesaid, 
and  so  believed  at  the  time  of  such  sale  and  of  the  completion 
thereof.  However,  she  says  she  has  been  informed,  and  believes, 
that,  under  the  circumstances  herein  appearing,  said  allied 
Liberty  Way  was  considered  and  believed  by  her  agents  to  have 
been  by  the  means  aforesaid  extinguished  and  put  an  end  to,  and 
that,  if  any  pretence  for  the  same  existed,  such  Liberty  Way,  as  it 
formerly  existed,  was  included  in  the  line  of  the  said  Victoria  Road, 
so  that  said  deed-poll  properly  formed  no  part  of  her  title.  And 
she  has  been  informed  and  believes,  that,  at  the  time  of  laying  out 
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the  property  of  defendant  for  the  purposes  of  said  sale,  it  was  Gibbon 
believed  that  the  boundary  line  between  the  liberty  of  Bamsgate  b'Este. 
and  the  parish  of  St.  Lawrence  without  the  liberty  ran  in  the  line 
of  the  north-east  side  of  what  now  forms  the  Victoria  Boad,  being 
the  line  of  the  wall  built  by  said  plaintiff  as  aforesaid ;  and  that, 
accordingly,  in  said  map  or  plan  annexed  to  or  exhibited  with  such 
particulars  of  sale  as  aforesaid,  the  boundary  line  is  so  marked  or 
described  at  that  part  of  the  property  which  lies  to  the  south  or 
south-east  of  the  premises  sold  to  said  plaintiff." 

Mr.  Allason,  as  the  defendant's  witness,  deposes  as  follows.  To 
the  10th  interrogatory  he  says:  "I  was  employed  by  the  said 
defendant,  some  time  about  the  early  part  of  1888,  to  lay  out  for 
building  purposes  a  property  of  hers  at  Bamsgate,  in  the  county  of 
Kent,  preparatory  to  a  sale  thereof  by  auction.  The  said  property 
was  then  called  or  known  as  the  Mount  Albion  Estate,  and  consisted 
of  a  mansion-house  and  grounds  and  a  small  farm,  containing 
altogether  about  thirty-seven  acres  of  land.  My  instructions  were 
to  parcel  out  the  said  property  in  the  most  advantageous  way  for 
building  purposes,  and  to  mark  out  the  roads  which  were  to  be 
formed  upon  it.  I  accordingly  *laid  out  the  said  property  for  [  *B5d  ] 
building  purposes,  and  marked  out  the  roads  to  be  formed  thereon, 
and  prepared  a  map  or  plan  of  my  design.  The  document  which  I 
now  produce  to  the  examiner  by  whom  I  am  being  examined, 
marked  A  1,  is  a  printed  copy  of  such  map  or  plan,  and  represents 
accurately  the  roads  which  I  marked  out  as  aforesaid,  and  the 
situation  and  direction,  in  which  way  they  were  to  be  formed,  and 
the  width  of  which  they  were  to  be  constructed,  the  roads  so 
marked  out  by  me  being  those  which  traverse  or  intersect  the 
portions  of  the  said  produced  plan  which  are  coloured  pink,  or  red 
and  green.  The  map  or  plan  now  also  produced  and  shown  to  me, 
marked  A.  Z.,  appears  to  me  to  be  likewise,  as  far  as  it  goes,  a 
correct  plan  of  the  said  estate  as  laid  out  by  me,  and  to  represent 
accurately  the  direction  and  width  of  the  roads  so  marked  out  by 
me  as  aforesaid."  To  the  eleventh  interrogatory,  he  says,  ^*  I  first 
became  acquainted  with  the  claim  of  the  parish  of  Bamsgate  to  be 
entitled  to  a  right  of  way  over  a  portion  of  the  said  estate,  in  the 
coarse  of  the  time  that  I  was  engaged  in  planning  out  the  said 
estate  for  building  purposes.  The  first  intimation  that  I  had  of 
such  claim  was  conveyed  to  me  by  Mr.  Wightwick,  the  solicitor  at 
Bamsgate  of  the  said  defendant,  and  he  informed  me  that  the  said 
parish  claimed  to  be  entitled  to  a  right  of  way  across  the  said  estate, 
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Gibson  in  continuation  of  an  old  road  out  of  King  Street  to  the  cliff,  and 
D*£sTE.  that  the  line  claimed  across  the  said  estate  was  marked  by  stones. 
The  said  Mr.  Wightwick,  however,  at  the  same  time  added,  that  he 
did  not  believe  that  the  parish  could  establish  their  claim  to  the 
said  right  of  way  across  the  said  defendant's  property.  After 
receiving  this  information  &om  Mr.  Wightwick,  I  examined  the  line 
mentioned  by  him,  and  found  three  marked  stones,  at  different 
intervals,  in  a  straight  line  between  the  north-west  side  of  the  said 
estate  and  the  cliff.  One  or  more  of  these  stones,  and  I  believe  the 
whole  of  them,  had  the  letters  T.  B.  engraved  upon  the  south-west 
[  *554  ]  *side  of  them,  and  I  interpreted  those  letters  to  mean  the  town  of 
Bamsgate,  and  to  denote  that  they  were  boundary  stones  between 
the  town  or  parish  of  Bamsgate  and  the  parish  of  St.  Lawrence ; 
and  as  the  said  right  of  way  was  understood  by  me  as  being  claimed 
exclusively  by  the  parish  of  Bamsgate,  I  concluded  that,  if  any 
such  existed,  it  passed  in  the  direction  and  on  the  south-west  side 
of  the  said  stones.  I  was  not  at  the  time  that  I  laid  out  the  said 
estate,  or  at  any  time  before  the  sale  thereof  by  auction,  in  any 
manner  informed,  nor  did  I  believe  or  suspect,  that  the  said 
defendant  or  her  mother,  Lady  A.  De  Ameland,  had  in  any  manner, 
by  deed  or  otherwise,  acknowledged  or  admitted  the  existence  of  the 
said  right  of  way  across  the  said  property.  After  I  received  the 
aforesaid  information  from  the  said  Mr.  Wightwick,  I  planned,  in 
making  out  the  road  upon  the  said  estate  which  is  called  Victoria 
Boad,  and  which  is  represented  under  that  name  upon  the  produced 
plan,  that  that  road  should  comprise  the  line  which,  for  the  reasons 
before  stated,  I  concluded  to  be  the  line  claimed  by  the  said  parish 
as  the  continuation  of  the  said  road  or  way  called  Liberty  Way ; 
and  to  the  best  of  my  belief,  the  said  Victoria  Boad  comprises  and 
is  formed  upon  the  site  of,  and  in  the  same  line  and  direction  as, 
the  said  right  of  way  claimed  by  the  said  parish  of  Bamsgate  across 
the  said  defendant's  estate,  and  it  is  made  in  a  line  with,  and  close 
up  to,  and  wholly  on  the  south-west  side  of,  the  said  stones.  The 
said  Victoria  Boad  is  open,  and  is  now  used  by  the  public  as  a 
public  road  or  highway."  To  the  twelfth  interrogatory  he  says, 
*'  The  said  estate  was  put  up  for  sale  in  lots  by  public  auction  at 
Bamsgate,  by  the  direction  of  the  said  defendant,  on  the  81st 
August,  1888,  and  the  following  day,  by  Messrs.  Foster  &  Sons.  I 
was  present  at  the  said  sale.  The  document  now  produced  and 
shown  to  me,  marked  A.  X.,  is  a  printed  copy  of  the  particulars  and 
conditions  of  sale  according  to  which  the  said  estate  was  put  up  for 
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sale,  and  such  particulars  and  conditions  *were  read  publicly  at  the  Gibson 
said  sale  by  the  auctioneer  who  put  up  the  said  property  for  sale.  d'Estb. 
The  printed  particulars  and  conditions  used  at  the  said  sale  had  a  [  *556  ] 
map  or  plan  annexed  thereto,  similar  to  the  said  produced  plan 
marked  A.  1,  which  is  annexed  to  the  said  produced  document 
marked  A.  X.  The  said  plaintiff  bid  for  and  purchased  at  the  said 
sale  the  said  lot  which  is  described  on  page  14  of  the  said  produced 
document  marked  A.  X.  The  said  produced  plan  marked  A.  1  only 
shows  expressly  that  portion  of  the  said  road  or  way  called  Liberty 
Way,  which  is  next  to  King  Street,  and  upon  which  the  words 
'  Liberty  Way '  are  marked  upon  the  said  last-mentioned  produced 
plan ;  but  the  line  in  which  I  believed,  at  the  time  of  the  said  sale, 
that  the  said  road  or  way  was  continued  across  the  said  defendant's 
estate,  is  virtually  and  in  effect  shown  by  the  said  last-mentioned 
produced  plan,  inasmuch  as  the  said  then  intended  road  called 
Victoria  Boad  is  marked  out  accurately  on  the  said  last- mentioned 
plan,  and  that  road,  as  I  have  before  stated,  was  so  marked  out  and 
planned  by  me  as  to  cover  and  comprise  what,  at  the  time  of  the 
said  sale,  I  believed  to  be  the  line  of  the  said  Liberty  Way  across 
the  said  defendant's  estate.  I  fully  believed,  at  the  time  of  the  said 
sale,  for  the  reasons  already  stated,  that  the  said  Liberty  Way  (if 
any  such  existed)  did  not  pass  over  any  portion  of  the  lot  purchased 
as  aforesaid  by  the  plaintiff  at  the  said  sale.  I  have  since  then 
heard  it  represented,  that,  instead  of  the  whole  width  of  the  said 
Liberty  Way,  namely,  six  feet,  being  situated  in  the  parish  of 
Bamsgate,  as  I  concluded  and  acted  upon  in  lotting  the  said  estate 
for  sale,  and  planning  the  line  of  the  said  Victoria  Boad,  one  half 
of  it,  namely  three  feet,  stands  on  the  north-east  side  of  the  said 
stones,  and,  consequently,  in  the  parish  of  St.  Lawrence ;  and  if 
this  be  so,  then  the  said  Liberty  Way  passes  over  a  strip  of  the  lot 
purchased  as  aforesaid  by  the  said  plaintiff,  to  the  extent  of  three 
feet  in  breadth,  along  the  south-west  side  of  it :  *but  whether  the  [  *556  ] 
said  representation  is  correct  or  not,  I  do  not  know,  and  have  not 
the  means  of  forming  a  belief."  To  the  thirteenth  interrogatory  he 
says,  ''  I  believed  that,  at  the  time  of  the  said  sale,  I  had  kept  the 
whole  of  the  said  Liberty  Way  from  off  the  land  comprised  in  the 
lot  which  was  purchased  by  the  said  plaintiff:  and  if,  in  lotting  the 
said  estate  and  in  planning  out  the  roads  upon  it  preparatory  to  the 
said  sale,  I  had  been  aware  that  the  said  Liberty  Way  passed  in 
the  way  I  have  since  heard  it  claimed  to  pass,  namely,  three  feet 
on   the  north-east  side  of  the  said  stones,  I  could  readily  have 
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Gibson  excluded  the  whole  of  it  from  the  said  lot,  by  simply  carrying  the 
D'EsTE.  line  of  the  said  Victoria  Boad  three  feet  farther  to  the  north-east 
than  its  present  line.  I  consider  that,  had  this  been  done  before 
the  said  sale,  the  said  lot  purchased  as  aforesaid  by  the  plaintiff 
would  not  have  fetched  less  at  the  said  sale  than  the  said  plaintiff 
gave  for  it;  and  that  the  only  compensation  to  which  the  said 
plaintiff  could  fairly  be  entitled  now,  if  he  is  entitled  to  any,  is 
merely  the  value  of  a  strip  of  land  three  feet  in  breadth,  to  be  taken 
off  from  the  south-west  side  of  his  lot ;  for  to  no  further  extent  does 
the  more  recently  claimed  right  of  way  diminish  the  value  of  the 
said  lot ;  and  such  a  consideration  is  too  trifling  to  have  had  any 
effect  on  the  price  which  the  said  lot  would  have  fetched  at  the  said 
sale.  I  was  not  at  any  time  directed  by  the  said  defendant  or  by 
her  solicitors,  or  by  any  person  on  her  behalf,  to  conceal,  nor  did  I 
in  fact  conceal,  from  the  said  plaintiff  or  his  solicitor,  the  know- 
ledge  that  any  public  way  or  right  of  way  existed,  (if  in  fact  the 
same  did  exist),  in,  through,  or  over  the  said  lands  or  grounds  of 
the  said  defendant,  or  in,  through,  or  over  the  said  land  or  ground 
purchased  by  the  said  plaintiff,  and  I  have  no  reason  to  believe  or 
suspect  that  the  existence  of  such  way  or  right  of  way  (if  in  fact 
the  same  ever  existed)  was  in  any  manner  concealed  by  the  said 
defendant,  or  by  any  person  acting  for  her  or  on  her  behalf,  at  any 
[  *557  ]  time  before  or  after  the  *said  sale,  from  the  knowledge  of  the  said 
plaintiff  or  his  solicitor,  or  any  person  acting  for  him  or  on  his 
behalf.  I  did  not,  at  the  time  of  the  completion  of  the  said  title 
and  conveyance  to  the  said  plaintiff,  know,  suspect,  or  believe,  that 
Lady  A.  De  Ameland  had;  by  any  deed  or  deeds,  or  in  any  manner, 
acknowledged  that  the  said  Liberty  Way  or  alleged  Liberty  Way  in, 
through,  or  over  the  said  lands  or  grounds  in  any  manner  existed." 
That  is  the  whole  of  Mr.  Allason's  evidence  for  the  defendant. 

The  parcels  in  the  conveyance  to  the  plaintiff,  to  which  is 
annexed  a  plan,  agreeing,  I  think,  substantially,  if  not  exactly, 
with  the  plan  annexed  to  the  particulars  of  sale,  are  thus  described 
by  that  conveyance  :  ''  All  that  piece  or  parcel  of  freehold  land  or 
ground,  containing  by  estimation  1  acre,  2  roods,  and  23  perches, 
be  the  same  little  more  or  less,  situate,  lying,  and  being  without 
the  liberty  of  Bamsgate,  in  the  parish  of  St.  Lawrence,  in  the  Isle 
of  Thanet  and  county  of  Kent,  abutting  towards  the  north-east  on 
a  certain  new  intended  road  or  way,  forty  feet  wide,  called  or 
intended  to  be  called  Albion  Boad ;  towards  the  south-east,  on  a 
certain  new  intended  street  or  terrace,  forty  feet  wide,  called  or 


VOL.  LX.l         1843.     CH.     2  Y.  &  C.  C.  C.  557—561.  275 

intended  to  be  called  Albion  Terrace ;  towards  the  south-west,  on  Gibson 
a  certain  other  new  intended  road  or  way,  forty  feet  wide,  called  d'Estb. 
or  intended  to  be  called  Victoria  Bead ;  and  towards  the  north- 
west, on  a  certain  other  new  intended  street  or  terrace,  forty  feet 
wide,  called  or  intended  to  be  called  Arklow  Terrace,  together  with 
the  capital  mansion-house,  messuage,  or  tenement,  erected  and 
built  thereon,  or  on  some  part  thereof,  called  or  known  by  the 
name  of  Mount  Albion,  formerly  in  the  tenure  or  occupation  of  the 
said  Augusta  Emma  D'Este." 

It  is,  upon  the  whole,  I  think,  perfectly  clear,  that  what  the  defen- 
dant proposed,  agreed,  and  professed  to  sell  to  the  plaintiff,  and  what 
the  plaintiff  agreed  to  buy  of  the  defendant,  was  a  property  wholly 
without  the  liberty  of  *Ramsgate,  a  property  not  subject  to,  and       [  ♦sss  ] 
not  affected  by,  the  Liberty  Way,  or  any  right  of  way  at  all. 

It  is,  in  my  opinion,  as  clearly  established,  that  the  plaintiff  made 
and  completed  his  purchase  in  ignorance,  and  without  any  notice, 
of  the  deed  of  1820 ;  in  ignorance  also,  and  without  notice,  of  the 
pecuniary  payment  or  payments  made  under  it,  or  reserved  by  it. 

[His  Honour  here  stated  his  reasons  for  arriving  at  that  conclusion, 
and  continued  as  follows :] 

The  next  point  to  be  considered,  is  the  question,  whether  at  and  [  560  ] 
before  the  time  of  the  auction  at  which  the  plaintiff  bought,  the 
defendant,  by  herself  or  her  agent,  was  aware  of  the  manner  in 
which  the  lot  in  question  was  affected  by  the  Liberty  Way,  or  was 
aware  of  facts  tending  to  show,  and  bearing  upon,  the  condition  of 
the  property,  as  affected  by  the  Liberty  Way,  which  it  was  the 
vendor's  duty,  as  that  word  is  understood  in  a  court  of  justice,  to 
disclose  to  the  purchaser.  This  is  obviously  a  most  important 
question  in  the  case. 

Now,  with  regard  to  the  deed  of  1820,  the  defendant,  in  her 

answer,  expresses  herself  thus :  **  Saith  she  has  been  informed,  and 

believes,  that,  some  time  in  the  year  1820,  the  said  Lady  Augusta 

De  Ameland,  who  was  then  the  owner  or  proprietor  of  the  said 

messuage,  lands,  and  premises  purchased  by  the  plaintiff,  but  who 

vras  not  then  the  owner  or  proprietor  of  the  whole  of  the  said  lands 

and  premises  to  which  the  said  alleged  Liberty  Way  led,  and  for 

the  enjoyment  of,  and  access  to  which  the  same  was,  as  the 

defendant  believes,  used,  was  desirous  of  inclosing  so  much  of  the 

said  alleged  Liberty  Way  as  passed  through  the  property  *  which       [  ^sei  ] 

then  belonged  to  her,  as  well  as  the  premises  sold  to  the  plaintiff  as 

aforesaid,  and  other  lands  contiguous  thereto;   and  that  by  and 

18—2 
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Gibson       under  the  direction  of  Mr.  Daniel,  who  then  acted  as  the  solicitor 
D'EsTE.      for  the  said  parish  of  St.  Lawrence  and  for  the  liberty  of  Bamsgate, 
and  also  for  the  said  Lady  A.  De  Ameland,  a  negotiation  took  place 
between  the  said  Mr.  Daniel,  acting  as  such  solicitor  as  aforesaid, 
for  and  on  behalf  of  the  said  Lady  A.  De  Ameland,  and  the  oflScers 
of  the  said  parish  and  liberty ;  and  that  it  was  agreed  that  the  said 
Lady  A.  De  Ameland  should  be  at  liberty  to  inclose  the  said  portion 
of  the  said  alleged  Liberty  Way,  upon  payment  to  the  said  oflScers  of 
the  said  parish  and  liberty  of  an  annual  sum  of  28. 6^.,  as  an  acknow- 
ledgment of  right  of  way  over  the  said  alleged  Liberty  Way.    Saith 
that  such  negotiation  took  place,  and  such  agreement  was  entered 
into  by  or  on  behalf  of  the  said  Lady  A.  De  Ameland,  in  ignorance 
by  her  of  her  rights,  and  in  ignorance  that  said  Liberty  Way  was, 
as  defendant  alleges,  only  a  right  of  way   appurtenant  to   and 
belonging  to  the  lands  of  the  said  Lady  A.  De  Ameland,  and  to  the 
lands  to  which  she  was  not  then  entitled  as  aforesaid ;  and  such 
agreement  was  entered  into,  as  defendant  believes,  by  and  under  the 
advice  of  Mr.  Daniel,  who  acted  as  solicitor  not  only  for  Lady  A. 
De  Ameland,  but  also  for  the  said  parish  and  liberty.     Saith  that, 
save  and  except  as  aforesaid,  and  as  herein  appears,  she  is  unable 
to  set  forth,  as  to  her  knowledge,  &c.,  whether  the  said  plaintiff 
did  or  did  not,  upon  the  occasion  in  the  said  bill  mentioned,  or 
whether  it  is  or  is  not  the  fact,  that,  in  or  about  the  month  of 
March,  1820,  or  at  any  other  time,  the  said  Lady  A.  De  Ameland 
applied  to  the  officers  of  the  said  town  of  Bamsgate,  and  parish 
of  St.   Lawrence,  or  to  any  other  and  what  persons  or  person, 
and  requested   to  be    allowed  to   inclose  so  much  of   the    said 
alleged  Liberty  Way   as  passed    through   the  property,  or    any 
or  what  part  of  the  said  alleged  Liberty  Way,  or  whether   the 
[  •562  ]       said   officers,   or  any  other  and    what  person   or  persons,    *did 
not  assent  thereto.      Saith  she  hath  been  informed  and  believes 
that  the  deed-poll  was  made   and  executed,  &c.,  as  in   the  bill 
mentioned.     However,   defendant   saith   that    the  said   deed-poll 
was,  as  defendant  has  been  informed  and  believes,  prepared  by  said 
Mr.   Daniel,   acting  in   such    capacities    as    aforesaid,   and    was 
executed   by  Lady   A.  De  Ameland  in  ignorance   by  her  of   her 
rights,  and  of  the  nature  of  the  said  way,  and  believing  that  the 
said  officers  had  or  possessed  the  power  to  enforce  a  right  of  way 
over  her  property,  when,  in  fact,  no  such  right  of  way,  as  defendant 
submits,  ever  existed,  except   for  the  purposes  aforesaid;    and, 
therefore,  defendant  humbly  submits,  that  said  deed-poll  was  not 
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binding  and  conclusive  upon  said  Lady  A.  De  Ameland,  or  upon       Gibson 

any  other  person  or  persons  claiming  under  her.     Saith,  that  the      D*EsTSi 

defendant  did  not,  at  the  time  of  the  sale  of  the  said  premises  to 

the  plaintiff,  or  at  any  time,  know  that  the  said  deed-poll  had  been 

made  and  executed  by  the  said  Lady  A.  De  Ameland,  save  that, 

since  the   commencement  of  this  suit,   she  has  been  informed 

thereof,  and  that  she  was  first  so  informed  thereof  in  November, 

1840.    Saith  she  hath  been  informed  and  believes  that  the  said 

deed-poll  has  no  plan  or  map  annexed  to  the  same,  and  that  it  does 

not  appear  thereby  what  was  the  position  or  direction  of  said 

alleged  path  or  way,  and  that  it  cannot  be  ascertained  thereby 

that  the  said  alleged  way  was  not  comprised  and  included  (if  in  fact 

the  same  was  not  comprised  or  included)  in  the  said  Victoria 

Bead.    Saith  she  did  not,  at  the  time  of  said  sale,  nor  at  any  other 

time,  know  that  the  said  alleged  Liberty  Way,  stated  to  be  claimed 

by  the  said  town  and  parish,  was,  as  is  alleged,  included  (but  which 

defendant  does  not  admit  to  be  included)  with  the  premises  so  sold 

by  her  to  the  said  plaintiff  as  aforesaid,  save  and  except  as  she  was 

for  the  first  time  informed  thereof  by  the  claim  made  by  the 

plaintiff  on  the  19th  March,  1840.'' 

Now,  as  far  as  any  opinion  of  mine  on  the  materials  before  *me  [  *563  ] 
may  extend,  I  particularly  desire  it  to  be  understood,  that  I  do  not 
express  or  intimate  any  opinion  upon  what  the  defendant  says  in 
her  answer,  as  to  the  prudence  of  that  deed  which  the  defendant 
says  Lady  A.  De  Ameland  was  advised  to  execute.  It  may,  how- 
ever, be  proper  to  observe,  that,  whether  the  execution  by  Lady 
Augusta  De  Ameland  of  the  deed-poll  of  1820  was  a  measure  wise 
or  imprudent,  founded  or  not  founded  in  error,  prejudicial  or  not 
prejudicial  to  her  interest,  no  step  has  ever  been  taken  to  impeach 
or  be  relieved  from  it,  and  the  defendant's  counsel  have  very 
properly  admitted  at  the  Bar,  that,  for  the  purposes  of  this  suit,  at 
least,  it  must  be  taken  to  be  a  valid  and  binding  deed. 

To  return  to  the  answer  of  the  defendant,  I  find  it  also  to  contain 
these  passages :  ''  She  believes  that  she  has,  by  her  agents,  and 
since  the  year  1880,  regularly  paid  the  nominal  rent  reserved  by 
the  said  deed-poll,  the  same  appearing  in  the  accounts  furnished 
to  her  by  her  agents ;  but  save  as  she  has  been  informed  thereof 
by  said  bill,  (but  which  statement  in  respect  thereof  defendant 
does  not  admit  to  be  true),  and  save  as  she  has  since  the  filing  of 
said  bill  been  informed  that  such  payment  was  made  in  conformity 
with  the  stipulations  contained  in  said  deed-poll,  of  the  existence  or 
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Gibson  nature  of  \7hich  she  was  ignorant  until  November,  1840,  as  afore- 
D'Ebte.  ^^^^y  ^^^  B^^^  ^B  appears  by  said  accounts,  the  defendant  is  unable 
to  set  forth  to  her  knowledge  when  said  payment  was  made,  as  an 
acknowledgment  of  the  right,  or  alleged  right,  of  said  town  and 
parish  to  re-open  said  alleged  Liberty  Way ;  defendant  believing 
that  such  payment  was  made  as  a  regular  outgoing  from  the  estate, 
the  particulars  of  which,  from  the  smallness  of  the  sums,  she  was 
not  induced  to,  and  did  not,  inquire  into," — a  statement  which  one 
has  no  difficulty  in  entirely  believing.  She  then  admits  that  she 
did,  by  her  agents,  under  the  circumstances,  and  in  manner  afore- 
[  *564  ]  said,  make  the  said  yearly  payments ;  but  denies  that  she  has  *in 
any  other  manner  acknowledged  the  right  of  the  said  town  and 
parish. 

Of  Mr.  Wightwick,  a  solicitor,  already  mentioned,  the  name 
appears  prominently  in  the  particulars  and  conditions  of  sale ;  at 
the  foot  of  page  1,  thus :  ''  May  be  viewed  one  month  before  the 
sale,  by  particulars,  which  may  be  had,  with  coloured  plans,  &c., 
of  Messrs.  Farr  and  Parkinson,  66,  Lincoln's  Inn  Fields ;  of  Thomas 
Allason,  Esq.,  13,  Great  Cumberland  Street ;  of  Humphry  Wight- 
.wick,  Esq.,  Bamsgate."  His  name  also  appears  in  the  third, 
fourth,  and  thirteenth  of  the  conditions  of  sale.  This  gentleman 
is  mentioned  also  several  times  in  the  answer,  and  the  defendant 
admits  that  he  was  her  solicitor.  He  has  been  examined  as  a 
witness  in  the  cause,  in  chief,  I  believe,  for  each  party.  He  is 
described  as  aged  sixty  at  the  time  of  his  examination,  and  upon 
the  second,  third,  fourth,  fifth,  and  eleventh  interrogatories  for  the 
defendant,  he  deposes  thus :  **  I  have  resided  in  Bamsgate  for  the 
last  thirty-seven  years ;  I  know  the  freehold  mansion  called  *  Mount 
Albion,'  with  the  grounds  thereof,  in  the  pleadings  mentioned ;  I 
have  done  so  for  about  twenty  years  past,"  &c.  "  I  have  known 
the  road  or  way  at  or  near  Bamsgate,  called  the  *  Liberty  Way,'  for 
the  last  twenty-three  years  and  upwards ;  my  attention  was  par- 
ticularly called  to  it  in  the  year  1820,  from  having  been  present  at  a 
vestry  meeting  held  at  the  parish  of  St.  Lawrence,  on  the  17th 
February,  1820,  when  Lady  A.  De  Ameland  applied  for  leave  to 
inclose  the  part  of  it  leading  in  front  of  her  house."  He  then 
describes  the  direction  of  the  road  or  way,  and  then  proceeds :  "  I 
cannot  say  whether  the  said  way  is  now  stopped  or  obstructed,  or 
diverted  at  any  particular  place  between  King  Street  and  the  said 
Mount  Albion  estate,  by  any  land,  for  I  do  not  know  what  was  the 
precise  direction  of  the  said  way  at  the  place  inquired  after.     There 
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are  stones  in  the  wall  sarronnding  the  land  between  King  Street       Gibson 
and  the  said  Mount  Albion,  intending  to  denote  that  the  Liberty       d'Estb. 
*Way  passed  over  such  land,  but  I  am  not  certain  who  is  the  owner       [  ♦565  ] 
of  such  land.    The  said  road  or  way  called  the  '  Liberty  Way '  did 
formerly  lead  to  lands  of  owners  or  proprietors  adjoining  thereto ; 
but  since  1820, 1  am  not  aware  that  any  other  person  has  had  any 
lands  adjoining  to  the  Liberty  Way  except  Lady  A.  De  Ameland. 
Such  road  was  necessary  to  the  enjoyment  of  property  near  thereto. 
1  know  the  greater  part  of  the  lands  and  grounds  which  formed  the 
Mount  Albion  estate ;  I  first  knew  the  same  particularly  in  1820. 
The  said  Lady  A.  De  Ameland  acquired  the  principal  part  thereof, 
having  purchased  the  same,  from  time  to  time,  between  the  years 
1807  and  1825 ;  I  did  not  know  the  particular  state  and  condition 
of  the  said  estate  before  she  purchased  the  same.     Before  she 
inclosed  the  said  lands  and  grounds,  they  were  open  and  uninclosed. 
The  said  Liberty  Way  passed  over  the  said  lands  in  front  of  Mount 
Albion  House.    There  was  the  appearance  of  a  road;  what  I  should 
call  a  cart-road.     I  particularly  remember  Lady  A.  De  Ameland 
directing  my  attention  to  the  nuisance  to  which  she  was  subject 
from  the  Liberty  Boad  being  open  in  front  of  her  house.     There 
was  a  park-paling  or  fence  in  front  of  the  said  Mount  Albion  House. 
There  was  the  Liberty  Way  running  between  the  said  house  and 
the  said  fence ;  the  said  Liberty  Way  was  not  defined  or  limited, 
except  so  far  as  the  said  park-paling  on  the  one  side,  and  the  said 
Mount  Albion  House  on  the  other,  formed  a  boundary ;  it  was  a 
rough  road.     The  particular  description  which  I  have  given  has 
reference  to  a  time  commencing  about  1820.    I  have  only  a  general 
knowledge  of  the  road  prior  to  that  time.     I  believe  Lady  A.  De 
Ameland  became  the  proprietor  of  all  adjoining  lands  to  which  the 
Liberty  Way  led  from  the  north-west  side  of  the  Mount  Albion 
House  to  the  sea-cliff;  she  was  also  the  proprietor  of  some  land 
between  the  north-west  side  of  Mount  Albion  House  and  King 
Street.     The  Liberty  Way  was   particularly  defined  by  marked 
stones  put  down  *in  1820,  to  show  the  way  from  the  north-west  side      [  ♦566  ] 
of  the  grounds  passing  by  the  front  of  the  said  Mount  Albion  House, 
down  to  the  sea-cliff.     The  exact  line  of  the  said  way  prior  to  the 
said  stones  being  put  down  could  not  be  ascertained,  except  that 
there  was  a  track  on  which  carts  might  pass  leading  down  to  the 
said  sea-cliff."      To  the  eleventh  interrogatory  he  thus  deposes: 
**  There  was  a  meeting  of  the  parishioners  and  rate-payers  of  the 
parish  of  St.  Lawrence,  which  then  included  the  town  of  Ramsgate. 
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GIBSON       held  on  the  17th  February,  1820,  for  the  purpose  of  considering  the 

D'EsTE.      proposition  of  stopping  up  the  Liberty  Way."    This  witness  then 

proceeds  to  prove  the  resolutions  adopted  at  the  meeting,  stating 

that  Mr.  Daniel  was  present,  acting  as  solicitor  for  the  parish  and 

Lady  A.  De  Ameland. 

I  may  observe,  in  passing,  that  whether  what  this  witness,  upon 
the  fifth  interrogatory,  says  respecting  the  indictment,  is  or  is  not 
evidence,  it  extends  only  to  the  turning  towards  Broadstairs,  and 
not  to  the  opposite  direction. 

The  same  witness,  to  the  twentieth  interrogatory  for  the  plaintiff, 
deposes  thus :  "  I  say,  as  the  solicitor  or  agent  of  the  defendant,  and 
also  of  Lady  A.  De  Ameland  before  her,  as  from  Easter  to  Easter,  for 
several  years,  I  paid  2«.  6d.  to  the  surveyor  of  the  parish  of  Bamsgate, 
and  a  similar  sum  to  the  surveyor  of  the  parish  of  St.  Lawrence,  as 
an  acknowledgment  of  an  alleged  right  of  way  near  and  in  front  of 
Mount  Albion  House,  in  the  third  interrogatory  mentioned.  I  made 
some  of  such  payments,  as  I  have  said,  on  behalf  of  the  defendant." 
He  then  says  this:  "The  defendant  did  clearly  know  that  such 
right  of  way  was  claimed,  and  that  such  payments  were  made  by 
me  on  her  behalf,  as  an  acknowledgment  of  such  right  or  alleged 
right.  I  know  for  what  the  sums  I  have  named  were  paid,  having 
been  present  at  a  vestry  meeting  in  the  month  of  February,  1820, 
when  permission  was  granted  to  Lady  A.  De  Ameland  to  inclose 
[  ♦sG?  ]  the  part  of  the  Liberty  *Eoad  in  front  of  Mount  Albion  House.  I 
made  the  payments  under  my  general  authority  as  agent,  and 
rendered  my  accounts  from  time  to  time  to  both  Lady  A.  De 
Ameland  and  the  defendant,  in  which  such  payments  would 
appear." 

Certain  accounts,  which  are  stated  to  be  all  or  some  of  the 
accounts  with  the  defendant  thus  mentioned  by  the  witness,  are  in 
her  possession ;  two,  at  least,  of  them  are  in  evidence ;  they  appear 
to  correspond  with  the  witness's  description  of  them,  and  to  contain 
items  of  2«.  6d.,  as  paid  in  respect  of  the  Liberty  Way.  (His 
Honour  here  read  some  parts  of  the  accounts.)  A  bill  of  costs  also 
of  Mr.  Wightwick  against  the  defendant  has  been  produced  from 
her  possession ;  it  extends  over  several  months  of  the  years  1836 
and  1837,  and  is  plainly  a  bill  between  a  solicitor  and  his  client. 
(His  Honour  here  read  some  of  the  items  of  the  bill  of  costs.) 

To  return  to  Mr.  Wlghtwick's  evidence  for  the  defendant,  he 
deposes  upon  the  seventh,  eighth,  and  ninth  interrogatories  thus : 
**  The  said  mansion-house  and  lands,  late  of  the  said  Lady  A.  De 
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Ameland,  were  inclosed,  so  as  to  form  one  estate,  about  1820 ;  but  Gibson 
she  had  other  lands  adjoming  thereto.  The  principal  part  of  the  feste. 
lands  so  inclosed  were  laid  out  and  planted  by  her  as  pleasure- 
grounds,  and  used  as  such  by  her  and  others  occupying  the  said 
house,  except  a  small  garden,  which  she  let.  The  said  Liberty  Way 
did  not  lead  to  any  other  lands  that  I  am  aware  of,  except  those 
belonging  to  Lady  A.  De  Ameland.  Such  lands  extended  to,  or 
nearly  to,  the  sea-cliff ;  but  there  was  a  broad  pathway,  which  I 
have  mentioned  in  answer  to  the  last  preceding  interrogatory,  for 
the  public,  on  the  outside  of  the  fence,  next  to  the  sea,  communi- 
cating with  a  road  leading  at  the  back  of  the  said  Mount  Albion 
House,  as  a  substitute  for  the  part  of  the  Liberty  Eoad  stopped  up 
by  permission  of  the  vestry  of  St.  Lawrence  parish.  The  said  lands 
on  the  south-east  side  were  separated  from  the  said  pathway  by  a 
*wall,  with  an  iron  railing  thereon,  in  front  of  the  sea.  This  was  [  ♦568  ] 
about  1820,  and  was  made  by  the  said  Lady  A.  De  Ameland.  So 
much  of  the  said  Liberty  Way  as  passed  through  the  said  lands 
was  wholly  stopped  up  in  the  year  1820.  It  was  so  stopped  up  by 
a  pale  fence,  at,  I  should  say,  100  feet  at  the  least  on  the  north- 
west side  of  the  Mount  Albion  House,  towards  King  Street,  and  it 
was  also  stopped  up,  in  the  manner  I  have  before  described,  at  the 
end  next  to  the  sea-cliflF.  The  Liberty  Way  was  so  stopped  up  by 
permission  of  the  vestry  of  the  said  parish  of  St.  Lawrence.  After 
the  Liberty  Way  was  so  stopped  up,  it  became  inaccessible  to  the 
public.  Very  soon  after  the  said  Liberty  Way  was  so  stopped  up, 
mark  stones  were  placed,  supposed  to  be  in  the  centre  of  the  said 
Liberty  Way,  as  it  originally  ran,  so  as  to  mark  and  distinguish 
the  line  and  direction  thereof.  Stones  were  marked  denoting  what 
was  then  called  the  township  of  Bamsgate  and  the  parish  of  St. 
Lawrence.  The  said  stones  were  so  placed  by  the  authority  of  the 
said  vestry,  and  under  the  direction  of  the  commissioners  of  pave- 
ment of  Bamsgate,  and  the  surveyors  of  St.  Lawrence.  I  cannot 
state  where,  in  particular,  such  stones  were  placed,  nor  whether  in 
a  straight  or  direct  line  with  each  other,  but  they  were  three  in 
number.  The  line  of  the  said  Liberty  Way  was,  as  I  have  stated, 
shown  by  mark  stones;  those  stones  showed  the  division  of  the 
liberty  of  Bamsgate  from  the  parish  of  St.  Lawrence.  I  was 
present,  in  April,  1839,  when  one  of  the  mark  stones  was  moved 
from  the  road  in  which  it  then  stood,  in  a  direct  line  towards  the 
sea-cliff.  This  was  in  consequence  of  one  of  the  new  roads  then 
making  on  the  Mount  Albion  estate.     I  know  the  direction  of  the 
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Gibson       Victoria  Boad  in  the  pleadings  mentioned.     My  impression  is,  that 

D'EsTB.  til©  sai^i  Liberty  Way  was  a  six-feet  way,  and  that  about  two  or 
three  feet  thereof  are  comprised  in  the  said  Victoria  Boad,  and  two 
or  three  feet  are  between  the  said  wall  and  the  said  Mount  Albion 
House.    I  judge  this  from  my  recollection  of  the  space  before  the 

[  *oe9  ]  *said  wall  was  built,  from  looking  out  of  the  balcony  in  front  of 
the  said  Mount  Albion  House."  Upon  the  twelfth,  thirteenth, 
fourteenth,  and  fifteenth  interrogatories  for  the  defendant,  (I  have 
before  read  Mr.  Wight  wick's  deposition  upon  the  eleventh),  he 
deposes  thus:  ''There  were  mark  stones  placed  in  pursuance  of 
the  resolutions  of  the  said  vestry  referred  to  in  the  last  preceding 
interrogatory,  as  I  have  stated  in  answer  to  the  said  preceding 
interrogatory."  To  the  thirteenth :  "  I  say  that  the  town  of 
Bamsgate,  and  the  liberty  thereof,  is  within  the  Cinque  Ports, 
and  is  a  member  of  Sandwich.  What  is  called  the  Liberty  Way 
divided  the  said  liberty  of  Bamsgate  from  the  parish  of  St. 
Lawrence."  To  the  fourteenth :  "  I  say  that  it  has  been,  as  far 
as  I  know,  in  and  since  the  year  1820,  and  is  now,  the  custom  of 
the  vicars  and  churchwardens,  and  such  of  the  parishioners  as 
choose  to  attend,  to  walk  the  boundaries  of  the  liberty  of  Bamsgate, 
which  divide  the  same  from  the  adjoining  parish  of  St.  Lawrence : 
this  takes  place  usually  about  once  in  every  five  or  seven  years,  on 
Ascension  Thursday."  To  the  fifteenth :  "  I  say  that,  in  the  year 
1820,  I  went  the  boundaries  of  the  said  liberty  of  Bamsgate, 
and  the  vicar  of  St.  Lawrence  and  many  of  the  parishioners 
were  present;  we  then  went  for  the  purpose  of  ascertaining  the 
boundaries.  I  did  not,  but  other  persons  did,  perambulate  so  much 
of  the  boundaries  as  passes  through  the  lands  or  grounds  of  the 
said  Mount  Albion  estate.  I  have  no  doubt  that  we  went  in  the 
line  or  direction  of  the  stones  which  are  inquired  after  by  the 
twelfth  preceding  interrogatory." 

It  may  here  be  right  to  refer  again  to  Mr.  Allason's  deposition  to 
the  eleventh  interrogatory  for  the  defendant,  which  I  have  before 
read.  (His  Honour  read  it  again.)  The  eflfect  of  this  is,  I  believe, 
plainly  and  unmistakably  at  variance  and  inconsistent  with  what 
Mr.  Wightwick  in  his  evidence  deposes  as  to  his  belief  on  the  subject. 

[  ♦570  ]  It  may  be  remarked,  that  Mr.  Wightwick,  whose  deposition  *to  the 
last  interrogatory  for  the  plaintiff,  and  to  the  last  interrogatory  for 
the  defendant,  I  have  not  omitted  to  observe,  is  silent  as  to  any 
conversation  with  Mr.  Allason.  It  is,  perhaps,  still  more  remark- 
able, that  Mr.  Wightwick's  testimony  either  contradicts,  or  at  least 
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does  not  confirm,  \7hat  the  ans^^er  of  the  defendant  states  in  one  of  Gibson 
the  passages  that  I  have  already  read  ;  thus :  "  Saith  she  hath  d'Estk. 
been  mformed,  and  believes,  that  her  solicitor,  Mr.  Wightwick, 
had,  previous  to  the  time  of  said  sale,  taken  pains  to  ascertain  the 
direction  of  said  alleged  Liberty  Way,  and  had  ascertained  to  his 
satisfaction  that  the  same,  as  formerly  used  and  exercised  as  afore- 
said, lay  wholly  without  the  premises  purchased  by  plaintiff  as 
aforesaid,  and  so  believed  at  the  time  of  said  sale,  and  of  the 
completion  thereof." 

Considering  what  I  have  read  and  stated — considering  especially 
what  Mr.  Wightwick  says  as  to  the  centre  of  the  road,  and  con- 
sidering what  appears  in  various  parts  of  the  evidence  as  to  the  peram- 
bnlations  that  have  taken  place,  can  I  hear  it  in  this  suit  effectually 
said,  on  the  part  of  the  defendant,  that,  at  the  time  of  the  auction, 
she  was  ignorant  of  the  deed  of  1820,  ignorant  of  its  continued 
recognition  on  her  part,  or  ignorant  that  the  lot  sold  to  the  plaintiff 
was  affected  by  the  Liberty  Way,  was  clogged  and  hampered  as  to 
its  enjoyment  in  a  manner  that  the  particulars  and  conditions,  and 
the  annexed  plan,  did  not,  and  were  intended  not  to  represent? 
I  am  of  opinion  that  I  cannot;  and  that  the  contract  and  its 
completion  took  place  under  concealment  from  him,  and  substan- 
tially under  misrepresentation  to  him,  of  material  facts  within  the 
knowledge  of  the  defendant,  or  of  her  agent,  whose  knowledge,  for 
the  present  purpose,  must  be  held  equivalent  to  her  knowledge, 
but  not  within  the  knowledge  of  the  plaintiff,  he  also  being,  in  the 
sense  in  which  the  expression  has  been  used  by  Lord  Eldon  with 
reference  to  a  question  of  the  present  kind,  without  the  means  of 
knowing  the  true  ^state  of  those  facts.  For  that  he  might  have  [  *57i  ] 
inquired  and  learned  the  truth  by  inquiry,  is  nothing,  if  there  was 
not,  as  I  think  that  there  was  not,  any  circumstance  which,  con- 
sidering what  he  was  told  by  the  party  contracting  with  him,  was 
safScient  to  apprize  or  warn  him  of  the  necessity  or  propriety  of 
any  such  inquiry.  The  possibility  of  learning  the  truth  by  inquiry 
existed  in  Lysney  v.  Selhy  (i),  I  apprehend,  as  well  as  in  Edwards 
V.  M'Leay  (2),  and  other  cases,  where  the  charge  of  fraud  has  been 
saccessfuUy  made.  I  concur  with  the  plaintiff's  counsel,  as  I  have 
said,  in  not  imputing  any  want  of  integrity,  any  want  of  good 
intentions,  to  the  defendant  personally.  Her  affairs  were,  as  it 
was  likely  they  should  be,  committed  to  the  management  of  others. 
That  Mr.  Wightwick  did  not  intend  to  do  or  to  sanction  anything 
(I)  2  M.  Ray.  1118.  (2)  14  R.  R.  261  (G.  Coop.  308,  312). 
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Gibson      that  he  thought  wrong,  I  am  willing  to  believe.    He  may  not  have 
D'EsTB.      closely  considered  what  was  the  right  line.    He  may  have  thought 
''  Aliud  est  celarcy  cdiud  tacere,     Non,  quidquid  tibi  audu'e  utile  est, 
id  mihi  dicer e  necesse  est.''     He  may  have  thought  that,  in  the 
exercise  of  his  duty  towards  his  principal,  he  was  not  proceeding 
beyond  the  bounds  of  a  justifiable  silence,  though  knowing  what 
he  knew,  in  allowing  Mr.  Allason  to  proceed  as  he  did,  and  the 
particulars  and  plan  to  go  forth  to  the  world  as  they  did.     He  may 
not  have  been  struck  with  that  to  which  I  have  already  referred, 
concerning  the  pleasure-ground  of  4  acres,  2  roods,  and  10  perches. 
He  may  not  have  been  forcibly  struck  with  the  substantial  omission 
of  the  plan  to  notice  the  substituted,  equally,  and  the  original,  line 
of  the  Liberty  Way  between  Arklow  Terrace  and  Albion  Terrace. 
He  may  have  thought  it  not  unlikely  that  the  parish  and  the  town 
would  be  willing  to  accept,  and  be  satisfied  with,  the  Victoria  Road 
and  the  Albion  Boad,  subject  or  not  subject  to  the  eighth  condition 
of  sale,  which  condition  he  may  have  thought  fair  and  proper.    All 
L  *572  ]      this  *may  have  been.    But  as  one  of  the  learned  Judges  asked  in 
Corbett  v.  Broivn  (i),  I  ask  (though  not  in  a  sense  offensive  towards 
any  person),  must  not  a  Court  infer  fraud  from  the  combination  of 
the  knowledge  that  existed  with  the  representation  made,  and  the 
facts  not  disclosed  ?    I  may  refer,  also,  to  the  judgment  of  the  Lord 
Chief  Justice  Tindal,  in  Flight  v.  Booth  (2),  and  to  the  judgments 
of    the    same    learned   Judge  and  Bosanquet,   J.,   in   Foster  v. 
Charles  (z),  where  they  thus  express  themselves:  The  Lobd  Chibf 
Justice  says :  ''No  sufficient  ground  has  been  laid  to  induce  us  to 
disturb  the  verdict  which  has  been  found  for  the  plaintiff.     The 
application  arises  on  a  misconception  of  what  the  jury  have  found. 
They  first  deliver  a  verdict  for  the  plaintiff  with  damages,  and  then 
add,  that  in  point  of   fact  they  consider  the  defendant  had   no 
fraudulent  intention,  although  he  had  been  guilty  of  fraud  in  the 
legal  acceptation  of  the  term.     Their  attention  had  been  drawn  by 
me  to  two  classes  of  motives  possible  on  the  part  of  the  defendant : 
first,  a  desire  to  benefit  himself,  by  making  a  statement  which  he 
knew  to  be  false ;  secondly,  a  desire  to  benefit  some  third  person ; 
and  I  stated,  that,  although  there  might  be  no  intention  on  his  part 
to  obtain  an  advantage  for  himself,  it  would  still  be  a  fraud,  for 
which  he  was  responsible  in  law,  if  he  made  representations  produc- 
tive of  loss  to  another,  knowing  such  representations  to  be  false. 

(1)  34  B.  B.  618  (8  Bing.  37).         (3)  31  B.  B.  454  (7  Bing.  106). 

(2)  41  B.  B.  599  (1  Bing.  N.  C.  370). 
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The  jury,  in  finding  that  he  had  no  intention  to  defraud,  mean  Gibson 
only  that  he  \7aB  not  actuated  by  the  baser  motive  of  obtaining  an  d'Este. 
advantage  for  himself,  but  that  he  was  guilty  of  fraud  in  law  by 
stating  that  which  he  knew  to  be  false,  and  which  was  the  cause  of 
loss  to  the  plaintiff.  The  question,  therefore,  is,  whether,  if  a  party 
makes  representations  which  he  knows  to  be  false,  and  occasions 
injury  thereby,  he  is  not  liable  for  the  consequences  *of  his  false-  [  •573  ] 
hood  ?  It  would  be  most  dangerous  to  hold  that  he  is  not.  The 
confusion  seems  to  have  arisen  from  not  distinguishing  between 
what  is  fraud  in  law  and  the  motives  for  actual  fraud.  It  is  fraud 
in  law  if  a  party  makes  representations  which  he  knows  to  be  false, 
and  injury  ensues,  although  the  motive  from  which  the  representa- 
tions proceeded  may  not  have  been  bad :  the  person  who  makes 
such  representations  is  responsible  for  the  consequences." 
BosANQUET,  J.,  says:  ''There  seems  to  me  to  be  no  reason  for 
disturbing  this  verdict.  In  the  course  of  the  trial,  it  is  probable 
that  improper  motives  had  been  ascribed  to  the  defendant.  The 
Chibf  Justice,  therefore,  stated  to  the  jury,  and  stated  correctly, 
that  motives  of  that  description  in  the  defendant  were  not  essential 
to  the  plaintiff's  action ;  if  a  person  tells  a  falsehood,  the  natural 
and  obvious  consequence  of  which,  if  acted  on,  is  injury  to  another, 
that  is  fraud  in  law.  Coupling  that  with  what  the  Chief  Justice 
addressed  to  the  jury,  their  verdict  only  means  that  the  defendant 
did  not  propose  to  benefit  himself,  perhaps  intended  to  benefit 
another ;  but  that  what  he  said,  intending  to  benefit  another,  was 
false  within  his  own  knowledge,  injurious  to  the  party  who  received 
the  communication,  and  consequently  a  fraud  in  the  legal  accepta- 
tion of  the  term." 

Foster  v.  Charles  was  approved  by  the  Court  of  King's  Bench 
in  Polhill  V.  Walter  {i),  where  Lord  Tbnterden,  Ch.  J.,  thus 
expresses  himself:  ''It  was  in  the  next  place  contended,  that  the 
allegation  of  falsehood  and  fraud  in  the  first  count  was  supported 
by  the  evidence;  and  that,  in  order  to  maintain  this  species  of 
action,  it  is  not  necessary  to  prove  that  the  false  representation 
was  made  from  a  corrupt  motive  of  gain  to  the  defendant,  or  a 
wicked  motive  of  injury  to  the  plaintiff;  it  was  said  to  be  enough, 
if  a  representation  is  made  which  the  party  making  it  knows  to  be 
untrue,  and  ^which  it  is  intended  by  him,  or  which,  from  the  mode  [  *574  ] 
in  which  it  is  made,  is  calculated  to  induce  another  to  act  on  the  faith 
of  it,  in  such  a  way  as  that  he  may  incur  damage,  and  that  damage 
(1)  37  B.  B.  351  (3  B.  &  Ad.  123,  124). 
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Gibson  is  actually  incurred.  A  wilful  falsehood  of  such  a  nature  was 
D*£sTB.  contended  to  be,  in  the  legal  sense  of  the  word,  a  fraud ;  and  for 
this  position  was  cited  the  case  of  Foster  v.  Charles,  which  was 
twice  under  the  consideration  of  the  Court  of  Common  Pleas,  and 
to  which  may  be  added  the  recent  case  of  Corbett  v.  Brown.  The 
principle  of  these  cases  appears  to  us  to  be  well  founded,  and  to 
apply  to  the  present.  It  is  true  that  there  the  representation  was 
made  immediately  to  the  plaintiff,  and  was  intended  by  the 
defendant  to  induce  the  plaintiff  to  do  the  act  which  caused  him 
damage.  Here,  the  representation  is  made  to  all  to  whom  the  biU 
may  be  offered  in  the  course  of  circulation,  and  is,  in  fact,  intended 
to  be  made  to  all,  and  the  plaintiff  is  one  of  those;  and  the  defendant 
must  be  taken  to  have  intended,  that  all  such  persons  should  give 
credit  to  the  acceptance,  and  thereby  act  upon  the  faith  of  that 
representation,  because  that,  in  the  ordinary  course  of  business,  is 
its  natural  and  necessary  result. 

''If,  then,  the  defendant,  when  he  wrote  the  acceptance,  and 
thereby,  in  substance,  represented  that  he  had  authority  from  the 
drawee  to  make  it,  knew  that  he  had  no  such  authority  (and  upon 
the  evidence  there  can  be  no  doubt  that  he  did),  the  representation 
was  untrue  to  his  knowledge,  and  we  think  that  an  action  will 
lie  against  him  by  the  plaintiff  for  the  damage  sustained  in 
consequence. 

'*  If  the  defendant  had  had  good  reason  to  believe  his  representa- 
tion to  be  true,  as,  for  instance,  if  he  had  acted  under  a  power  of 
attorney  which  he  supposed  to  be  genuine,  but  which  was,  in 
fact,  a  forgery,  he  would  have  incurred  no  liability,  for  he 
would  have  made  no  statement  which  he  knew  to  be  false: 
a  case  very  different  from  the  present,  in  which  it  is  clear  that 
[  ♦STs  ]  he  stated  what  he  knew  *to  be  untrue,  though  with  no  corrupt 
motive.  It  is  of  the  greatest  importance  in  all  transactions,  that 
the  truth  should  be  strictly  adhered  to" — and  as  useful,  the 
noble  and  learned  lord  might  have  said,  and  probably  he  thought, 
as  it  is  wise. 

Borrowing  the  language  of  that  eminent  Judge,  I  ask,  had  Mr. 
Wightwick  or  the  defendant  good  reason  to  believe  the  representa- 
tion made  by  the  particulars  and  plan  to  be  faithful  and  true — ^good 
reason  to  believe  that  it  was  immaterial  to  the  plaintiff  to  know  the 
undisclosed  facts  which  he  did  not  know,  and  they  did  know?  1  am 
of  opinion,  that  it  is  impossible  to  hold  that  either  Mr.  Wightwick 
or  the  defendant  had  any  such  good  reason.    With  the  case  of 
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Polkill  V.  Walter,  I  apprehend  the  case  of  Freeman  v.  Baker  (i),  and       Gibson 
that  of  Early  v.  Garrett  (2),  cited  by  Mr.  Wigram,  to  be  consistent.       d'Este. 

Again,  I  find  Lord  Eldon,  in  the  well-known  case  of  Evans  v. 
Bicknell{s),  saying,  ''It  is  a  very  old  head  of  equity,  that  if  a 
representation   is  made  to  another  person   going  to   deal  in   a 
matter  of    interest  upon  the  faith  of    that  representation,   the 
former  shall  make  that  representation  good  if  he  knows  it  to 
be  false."     Sir  William  Grant,  in  the  case  brought  to  my  recol- 
lection by  Mr.  Swanston,  Buirowea  v.  Lock{4i)^  after  referring  to 
those  expressions  of  Lord  Eldon,  proceeds  thus :  ''  Li  this  case 
the  plaintiff  was  going  to  deal  with  Cartwright  upon  a  matter  of 
interest,  and  applied  to  the  person  best  qualified  to  give  information, 
the  trustee,  to  know  what  Cartwright  was  entitled  to  ;  who  told  the 
plaintiff  expressly,  that  Cartwright  was  entitled  to  288Z.,  and  had 
an  undoubted  right  to  make  an  assignment  to  that  extent;  knowing 
that  he  had  not  a  right  to  make  such  assignment,  having  previously 
agreed  to  give  another  person  101.  per  cent,  out  of  the  fund.    *There       [  •STe  ] 
is,  therefore,  a  concurrence  of  all  the  circumstances  which  the  Loan 
Chancellob  thinks  requisite  to  raise  the  equity.    The  excuse  alleged 
by  the  trustee  is,  that,  though  he  had  received  information  of  the 
fact,  he  did  not  at  that  time  recollect  it.    But  what  can  the  plaintiff 
do  to  make  out  a  case  of  this  kind,  but  show,  first,  that  the  fact,  as 
represented,  is  false :  secondly,  that  the  person  making  the  repre- 
sentation had  a  knowledge  of  a  fact  contrary  to  it.    The  plaintiff 
cannot  dive  into  the  secret  recesses  of  his  heart,  so  as  to  know 
whether  he  did  or  did  not  recollect  the  fact ;  and  it  is  no  excuse  to  say 
he  did  not  recollect  it.    At  least  it  was  gross  negligence  to  take  upon 
him  to  aver,  positively  and  distinctly,  that  Cartwright  was  entitled 
to  the  whole  fund,  without  giving  himself  the  trouble  to  recollect 
whether  the  fact  was  so  or  not, — without  thinking  upon  the  subject." 
The  case  of  Edwards  v.  M'Leay{6)  is,  I  believe,  universally 
received  as  one  of  binding  authority.     Sir  William  Grant  there 
says,  ''  Whether  it  would  be  a  fraud  to  offer  as  good,  a  title  which 
the  vendor  knows  to  be  defective  in  point  of  law,  it  is  not  necessary 
to  determine :  but  if  he  knows  and  conceals  a  fact  material  to  the 
validity  of  the  title,  I  am  not  aware  of  any  principle  on  which  relief 
can  be  refused  to  a  purchaser." 
On  the  appeal  in  that  case (6),  Lord  Eldon  said,  ''The  case 

(1)  39  B.  E.  651  (o  B.  &  Ad.  797).     (4)  8  R.  R.  33  (10  Vee.  475,  476). 

(2)  33  R  E.  371  (4  Man.  &  By.  687).    (6)  14  B.  B.  261  (G.  Coop.  308,  312). 

(3)  5  B.  B.  245  (6  Vee.  174).         (6)  14  B.  B  269  (2  Swanst.  289). 
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Gibson  resolves  itself  into"  this  question,  whether  the  representation  made 
D'EsTE.  to  the  plaintiff  was  not,  in  the  sense  in  which  we  use  the  term, 
fraudulent  ?  I  am  not  apprised  of  any  such  decision  ;  but  I  agree 
with  the  Master  of  the  Bolls,  that  if  one  party  makes  a  repre- 
sentation which  he  knows  to  be  false,  but  the  falsehood  of  which  the 
other  party  had  no  means  of  knowing,  this  Court  will  rescind  the 
[  ♦577  ]  contract."  Neither  of  these  great  Judges  appears  to  require  *the 
establishment  of  an  intention  actually  fraudulent  or  corrupt  as  a 
condition  essential  to  relief. 

To  the  principles  upon  which  Edwards  v.  M^Leay  was  decided, 
the  present  Lord  Chancellor,  when  Lord   Chief  Baron  of  the 
Exchequer,  expressed  his  assent  in  a  distinguished  judgment  which 
I  had  the  advantage  of  hearing  delivered — the  judgment,  I  mean, 
pronounced  in  the  case  of  Small  v.  Attwood,  on  the  1st  of  November, 
1882  (1).     I  did  not  then,  nor,  from  the  report  of  it,  do  I,  collect 
that  he  considered  the  language  of  Sir  William  Grant  and  Lord 
Eldon,  which  I  have  just  quoted,  to  need  either  addition  or  change, 
nor  do  I  consider  that  they  would  have  differed,  or  that  Lord 
Lyndhurst  would   differ,  from   Mr.  Justice  Bayley's  opinion   in 
Early  v.  Garrett — an  opinion  agreeing  with  other  authorities  and 
with  reason,  and  not  questioned  by  Mr.  Wigram  who  cited  the  case 
— which  that  learned  Judge  expressed  in  these  words :  ''  I  make  no 
distinction  between  an  active  and  a  passive  communication,  for  a 
fraudulent  concealment  is  as  bad  as  a  wilful  misrepresentation.     A 
fraudulent  concealment  by  the  seller,  of  a  fact  which  he  ought  to 
communicate,  would  undoubtedly  vitiate  the  sale"(2).   Upon  thesense 
in  which  the  word  "  fraudulent "  is,  for  the  purpose  before  us,  to  be 
understood — upon  that  which  must  for  the  safety  of  the  dealings  of 
men,  and  for  the  objects  of  justice,  be  held  in  such  cases  to  be  frand,  I 
have  already  endeavoured  to  express  myself  in  language  better  than  my 
own,  proceeding  from  authority  more  entitled  to  attention  than  mine. 
On  the  whole,  can  it  be  a  question,  supposing  that  I  am  right  in 
considering  as  proved  those  propositions  of  fact  which  I  have  stated, 
whether,  if  the  true  facts  had   been  discovered  by  the  plaintiff 
between  the  contract  and  the  completion  of  the  purchase,  and  he 
had  thereupon  rejected  the  contract,  he  would  have  been  upheld, 
[  •578  ]       both  in  *equity  and  at  law,  in  that  rejection  ?    I  conceive  that 
certainly  he  would  have  been  so,  and  the  notion  of  compensation 

(1)  Tounge,     455.      Beversed     on      in  seeking  rescission. — O.  A.  S. 
appeal,  49  R.  R.  115  (6  CI.  &  Fin.  232),  (2)  33  R.  R.  371  (4  Man.  &  By.  690K 

on  the  ground  of  the  purchaser's  delay 
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would  have  been  excluded  upon  principles  of  reason  and  justice,  as  Gibson 
well  as  upon  the  authority  of  Stewart  v.  AUistonii),  and  numerous  d'Este. 
other  decisions.  Why,  if  the  plaintiff  has  come  in  reasonable  time, 
is  he  to  be  in  a  worse  situation  because  by  the  defendant's  wrong 
(the  sense  in  which  I  use  the  term  will  not  be  mistaken)  a  comple- 
tion of  the  contract  was  obtained  before  the  discovery  ?  For  that 
I  find  no  reason  in  principle  or  authority.  Has  he  then  come  in 
reasonable  time,  the  defendant  insisting  that  he  has  come  either  too 
early  or  too  late  ?  As  to  coming  too  early,  enough,  perhaps,  has 
taken  place,  and  the  nature  of  the  defect,  probably,  is  such  as,  to 
render  a  reference  to  Sir  William  Grant's  observations  upon  that 
point,  in  Edwards  v.  M^Leay,  superfluous:  they  are,  however, 
conclusive.  His  words,  in  page  818  of  Sir  G.  Cooper's  Eeports,  are 
these :  **  The  only  other  objection  which  the  defendants  make  to 
the  relief  sought  by  the  bill  is,  that  the  plaintiff  is  premature  in  his 
application,  inasmuch  as  he  has  not  yet  been  evicted,  and  may 
perhaps  never  be  evicted.  But  I  apprehend,  that  a  court  of  equity 
has  quite  ground  enough  to  act  upon,  and  that  it  ought  now  to 
relieve  the  plaintiff  from  the  consequences  of  the  fraud  practised 
upon  him.  It  may  be  true  that  the  commoners  are  barred  by 
having  acquiesced  for  more  than  twenty  years  in  the  inclosure ;  but 
the  lord  will  not  be  conclusively  barred  till  sixty  years  shall  have 
elapeed.  I  have  already  observed,  that  the  defendants  do  not 
pretend  that  there  is  any  circumstance  from  which  a  title  in  them  can 
be  inferred,  supposing  the  fact  established  that  this  made  part  of  the 
common.  Though  the  lord  may  never  assert  his  right,  is  the  plaintiff 
to  be  compelled  to  remain  for  twenty-five  years  longer  in  a  state  of 
uncertainty,  whether,  on  any  day  during  *that  period,  he  may  not  [  '579  ] 
have  the  convenience  of  his  habitation  entirely  destroyed?  I  appre- 
hend the  Court  is  bound  to  relieve  him  from  that  state  of  hazard  into 
which  the  misrepresentation  of  the  defendant  has  brought  him." 

But  is  he  too  late  ?  The  purchase  was  completed  late  in  December 
1838.  The  plaintiff  appears  to  have  been  undisturbed  until  a  demand 
for  one  of  the  payments  of  28.  6d.  per  annum  is  made  upon  him  in 
May,  1889.  He  refuses  to  make  it.  In  January,  1840,  another  of 
the  payments  of  28.  6d.  per  annum,  is  required.  This  he  also 
declines  ;  and,  having  made  enquiries,  he  applies  to  the  defendant's 
agents  on  the  subject,  for  the  first  time,  in  March,  1840.  The 
delay  imputed  is  that  from  May,  1889,  to  March,  1840.  It  is  not 
suggested,  at  least  it  is  not  proved,  that  the  defendant,  by  reason  of 
(1)  15  B.  R.  81  (1  Mer.  26). 
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GiBsoK      that  delay,  has,  in  respect  of  the  property  in  question,  or  any  part  of 
D'EsTB.      the  residue  of  Lady  Augusta  De  Ameland's  estate,  sustained  any 
damage,  or  that  the  property  in  question  has  been  treated  or  dealt 
with  by  the  plaintiff  at  any  time  since  April,  1839,  in  a  manner, 
relatively  or  otherwise,  improper  or   unreasonable,  or  that  the 
defendant  has  done,  or  omitted  to  do,  anything  in  or  since  May,  1839, 
which,  had  she  known  earlier  that  the  plaintiff  would  complain,  or 
meant  to  make  a  claim  against  her,  she  would  not  have  done,  or 
would  not  have  omitted  to  do ;  nor,  whether  to  be  considered  as 
suggested,  or  not  suggested,  is  it  proved,  that  the  plaintiff  ever 
intended  to  submit  to  the  wrong  done  him,  to  acquiesce  in  it,  or  to 
waive  his  right  of  redress,  or  to  accept  compensation.    Under  the  cir- 
cumstances, as  the  evidence  stands,  I  think  that  I  cannot  hold  the 
delay  that  has  taken  place  such  as  to  defeat  the  plaintiff's  right  to 
rescind  the  contract,  which  it  appears  to  me  to  be  my  duty  to  declare. 
The  decree  must,  I  apprehend,  be  very  much  in  accordance  with 
that  in  Edwards  v.  M^Leay.     With  regard  to  the  costs  to  the 
present  time,  the  absence  of  personal  participation  on  the  defendant's 
part,  in  the  unfortunate  miscarriage  which  I  think  has  taken  place, 
[  *580  ]      has  made  me  feel,  ^whether  on  good  or  on  insufficient  grounds, 
considerable  reluctance  against  throwing  those  costs  wholly  upon 
her.    I  find  it,  however,  necessary,  according  to  my  view  of  the 
course  of  justice,  to  do  so ;  subject  to  this  qualification,  that  the 
evidence  seeming  to  me  too  great  in  quantity  (an  observation  not,  I 
think,  applicable  to  either  side  exclusively),  I  consider  it  right  to 
direct  the  taxing  Master,  in  taxing  the  costs,  to  consider  whether 
there  is  an  unnecessary  quantity  of  evidence  on  the  plaintiff's  part, 
and  if  he  shall  be  of  that  opinion,  to  attend  to  the  circumstance. 
But  in  considering  that  question,  the  Master  is  to  have  regard  to 
the  issues  taken  by  the  defendant's  answer,  which,  it  is  fair  to 
remark,  may   have  rendered  a  considerable  extent  of  evidence 
advisable  in  point  of  ordinary  prudence.     I  have  formed  a  calcula- 
tion, not,  however,  a  close  or  precise  calculation,  as  to  the  difference 
that  this  ought  to  make  in  the  costs ;  which  I  will  state,  if  both 
parties  desire  it,  but  not  otherwise. 

In  conclusion,  I  may  add,  that  it  is  satisfactory  to  me  to  know 
that  the  decision  at  which  I  have  arrived  is  one  subject  to  review ; 
and  to  know  also  that,  if  it  is  erroneous,  the  error  does  not  arise 
from  an  indisposition  to  maintain,  to  the  utmost  of  my  power, 
strongly,  and  with  a  firm  hand,  the  obligation  of  open  and  plain 
dealing  in  the  transactions  of  mankind. 
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Declare,  that,  under  the  circumstances  of  the  case,  as  appearing       Oibson 
upon  the  pleadings  and  evidence,  the  contract  for  the  purchase  by       d'E^ste. 
the  plaintiff  from  the  defendant,  of  the  messuage,  hereditaments, 
and  premises,  in  the  pleadings  mentioned,  was  void  ;  and  that  the 
sale  of  the  said  messuage,  hereditaments,  and  premises,  by  the 
defendant  to  the  plaintiff  cannot  stand.    Let  the  indentures  of  lease 
and  release,  dated  respectively  the  28th  and  29th  days  of  December, 
1838,  in  the  pleadings  mentioned,  and  the  counter-part  of  the  said 
release  be  cancelled.     Refer  it  to  the  Master  to  whom  this  cause 
stands  referred,  to  take  an  account  of  all  the  costs,  charges,  and 
expenses,  to  which  the  plaintiff  has  been  properly  put,  in  conse- 
quence of,  or  incident  to,  the  purchase  of  the  said  messuage, 
hereditaments,  and  premises,  and  the  conveyance  thereof  to  the 
plaintiff,  including  the  expenses  of  building  the  wall  in  the  pleadings 
mentioned,  and  the  moiety  of  the  auction  duty  paid  by  the  plaintiff 
on  the  sale,  and  the  expense  "^of  insuring  the  premises  from  fire.       [  *^^^  1 
Let  the  Master  compute  interest  after  the  rate  of  U.  per  cent,  per 
annum  upon  the  several  sums  which,  upon  taking  the  aforesaid 
account,  he  shall  find  to  have  been  so  paid,  laid  out,  or  incurred  by 
the  plaintiff;  and  also  upon  the  sum  of  2,080Z.,  the  purchase-money, 
paid  on  the  29th  December,  1838,  by  the  plaintiff  for  the  said 
messuage,  hereditaments,  and  premises ;    and  upon  the  sum  of 
101/.  10s.,  paid  on  the  3lBt  of  August,  1838,  by  the  plaintiff,  in 
pursuance  of  the  sixteenth  of  the  conditions  of  sale  in  the  pleadings 
mentioned,  from  the  respective  times  when  such  sums  were  respec- 
tively expended  and  paid.    And  let  the  said  Master  take  an  account 
of  the  rents  and  profits  of  the  said  messuage,  hereditaments,  and 
premises  received  by  the  plaintiff  since  the  said  sale  thereof  to  him, 
or  which,  but  for  his  wilful  neglect  or  default,  he  might  have 
received.     The  plaintiff  to  be  charged  with  an  occupation  rent  in  the 
common  form.    And  let  the  Master  set  off  the  amount  of  such  rents 
and  profits,  and  the  amount  of  such  occupation  rent,  if  any,  against 
what  he  shall  find  from  time  to  time  due  for  interest  hereinbefore 
directed  to  be  computed,  and  then  against  the  amount  of  the  said 
sums  paid,  laid  out,  or  incurred  by  the  plaintiff  in  consequence  of, 
or  incidentally  to,  the  purchase  of  the  said  messuage,  hereditaments 
and  premises,  together  with  the  said  sums  of  2,080/.  and  101^  10«., 
and  state  the  balance.    Refer  it  to  the  taxing  Master  to  tax  the 
plaintiff  his  costs  of  this  suit  to  this  time.     In  taxing  such  costs, 
let  the  taxing  Master  consider  whether  any  and  what  part  of  the 
evidence  taken  on  the  part  of  the   plaintiff   in  this   suit  was 
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unnecessary,  having  regard  to  the  matters  in  issue  in  this  suit ;  and 
if  he  shall  find  any  part  of  such  evidence  to  have  been  unnecessary, 
let  him  disallow  the  costs  thereof,  and  also  the  costs  of  so  much  of  the 
taxation  as  he  shall  find  to  have  been  occasioned  by  the  inquiry 
respecting  such  unnecessary  evidence.  Let  the  taxing  Master 
certify  the  amount  of  the  plaintiff's  costs  of  the  suit  as  taxed 
as  aforesaid.  Let  the  defendant  pay  to  the  plaintiff  the  amount  of 
such  balance  as  the  Master  shall  find  to  be  due  to  him,  together 
with  his  costs  of  the  suit,  when  so  taxed  as  aforesaid.  And  upon 
payment  of  such  balance  and  costs,  let  the  plaintiff  re-convey  and 
re-assign  the  said  messuage,  hereditaments,  and  'premises,  at  the 
expense  of  the  defendant,  to  the  defendant,  or  as  she  shall  direct, 
freed  and  discharged  of  and  from  all  charges  and  incumbrances 
made  or  created  by  the  plaintiff,  or  any  person  or  persons  claiming, 
or  to  claim,  through  or  under  him.  And  let  such  conveyance  and 
re-assignment  contain  mutual  releases  of  each  party  from  the 
covenants  contained  in  the  said  indenture  of  release.  And  let  such 
re-conveyance  and  re-assignment  be  settled  by  the  said  Master  in 
case  the  parties  differ  about  the  same ;  and  reserve  the  costs  of  such 
settlement  by  the  Master.  And  let  the  plaintiff  return  to  the 
defendant  the  abstract  of  the  title  of  the  said  messuage,  heredita- 
ments, and  premises,  and  deliver  up  the  documents  of  title,  if  any, 
relating  thereto,  in  his  custody  or  power,  to  the  defendant,  or  as 
she  shall  direct.    Liberty  to  apply.    Reserve  subsequent  costs. 


1843. 

Nor,  17, 18. 

Knight 
Bbuce,  V.-C. 

[582] 


YOUNG  V.  MARTIN. 

(2  Y.  &  C.  C.  C.  582—594 ;  S.  C.  7  Jur.  1147.) 

A  testator,  after  giving  to  his  daughter  an  absolute  power  of  appointment 
by  will  over  certain  property,  recommended,  though  he  did  not  absolutely 
enjoin,  his  said  daughter  to  distribute  the  same  at  his  decease  amongst  her 
daughters  in  equal  shares :   Held,  that  these  words  were  merely  precatory. 

Thomas  Martin,  by  his  will,  bearing  date  the  18th  March,  1813, 
after  directing  his  trustees  therein  named  to  sell  and  dispose  of  his 
leasehold  premises  in  manner  therein  mentioned,  as  to  one  moiety 
of  the  money  to  be  raised  by  the  sale,  bequeathed  the  same  to  his 
trustees,  upon  trust  to  lay  out  and  invest  the  same  in  the  public 
funds,  or  in  Government  or  real  securities,  and  to  receive  and  pay, 
and  apply  the  interest,  dividends,  and  annual  produce  thereof,  unto 
and  for  his  daughter  Mary,  the  wife  of  James  Young,  for  her  life  ; 
and  from  and  immediately  after  her  decease,  he  gave  and  bequeathed 
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the  said  moiety,  and  the  stocks,  funds,  or  securities  in  or  upon       Youko 
which  the  same  should  then  *be  invested,  unto  such  person  or      martin. 
persons,  and  in  such  shares  and  proportions  as  the  said  Mary      [  *583  ] 
Young,  whether  sole  or  covert,  by  her  last  will  and  testament,  to  be 
signed  and  published  by  her  *in  the  presence  of,  and  attested  by, 
two  or  more  credible  witnesses,  should  direct  or  appoint,  give,  and 
bequeath  the  same;  but  he,  the  testator,  recommended,  though^ he 
did  not  absolutely  enjoin,  his  said  daughter,  Mary  Young,  to  dis- 
tribute the  same  at  her  decease  amongst  her  daughters,  in  equal 
shares.     And  he  gave  the  residue  of  his  personal  estate  to  his 
daughters,  Mary  Young  and  Ann  Martin,  equally  to  be  divided 
between  them,  share  and  share  alike. 

The  testator  died  in  the  month  of  February,  1821,  Mary  Young 
made  her  will,  dated  the  24th  July,  1885,  which,  after  reciting  the 
bequest  to,  and  the  power  of  appointment  vested  in  her  by  her 
father's  will,  proceeded  [to  appoint  her  moiety  of  the  leasehold 
estates  upon  various  trusts  for  her  sons  and  daughters,  under  which 
trusts  certain  questions  arose  for  decision  which  are  not  material  to 
the  point  stated  in  the  above  head-note,  for  which  alone  this  report 
is  retained.    Upon  that  point,  his  Honour  observed] : 

There  is  one  point  which  I  have  omitted  to  notice,  namely,  the  [  590  ] 
question  on  the  words  of  recommendation  in  the  father's  will. 
Questions  sometimes  arise,  whether  words  of  recommendation  are 
or  are  not  intended  to  be  obligatory,  that  is,  to  be  words  of  injunc- 
tion; but  I  never  knew  such  a  question  to  be  made  where  the 
testator  has  stated,  as  he  *has  stated  here,  that  they  are  not  to  be  [  *59i  ] 
considered  as  words  of  injunction.  He  has  told  you  that  they  are 
to  be  considered  as  precatory  words,  and  not  otherwise. 

[The  rest  of  the  judgment  deals  with  other  questions.] 


GOODESS  V.  WILLIAMS.  1843. 

(2  Y.  &  C.  C.  0.  595—598 ;  S.  0.  7  Jur.  1123.)  -V^r^lG. 

Where  a  person  is  seised  of  an  estate  in  fee,  defeasible  by  a  conditional   bruck^V^O 
limitation,  shifting  use,  or  executory  devise,  the  inheritance  is  not  repre-         .     '   ^ 
aented  in  this  Court  merely  by  the  person  who  has  the  defeasible  estate. 

[Ik  this  case  the  Vice-Ghancellor,  speaking  with  reference  to 
the  above  point,  said  :] 

It  has  always,  I  apprehend,  been  considered,  that,  where  a  person       [  598  ] 
is  seised  in  fee  of  an  estate,  having  that  seisin  liable  to  be  defeated 
by  a  shifting  use,  conditional  limitation,  or  executory  devise,  the 
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QooDBss      inheritance  is  not  represented  here  merely  by  the  person  who  has 
Williams,     the  fee  liable  to  be  defeated.     If  I  were  to  hold  otherwise  in  the 
present  case,  I  think  that  a  purchaser  of  the  estate  might  object  to 
the  title. 


1843.  CLIFF  V.  WADSWOETH. 

Nov,  6. 
(2  Y.  &  0.  0.  C.  598—606;  S.  C.  7  Jur,  1108.) 

BRUCsf  V^C  Where  redemption  was  delayed  by  the  conduct  of  the  mortgagees  on  the 

r  B98  1  ^*y  ^^  tender  one  of  several  mortgagees  was  compelled  to  pay  the  costs,  and 

*-        ^  another  refused  his  costs,  of  a  suit  to  redeem  the  mortgage;   and  the 

interest  on  the  mortgage  money  declared  to  stop  on  the  day  of  the  tender. 

By  indentures  of  lease  and  release,  dated  the  8th  and  9th  May, 
1887,  Charles  Heape,  in  consideration  of  550Z.,  conveyed  certain 
freehold  property  to  George  Wadsworth,  in  fee,  subject  to  a  proviso 
for  redemption,  on  payment  of  the  principal  money  at  the  expira- 
tion of  five  years  from  the  date  of  the  indenture  of  release,  with 
half-yearly  interest  in  the  meantime,  on  the  8th  November  and 
8th  May  in  each  year.  By  the  indenture  of  release,  Mary  Jabet, 
by  the  direction  of  Charles  Heape,  assigned  to  Jesse  Wilkes  the 
residue  of  a  certain  term  of  500  years  then  subsisting  in  part  of  the 
mortgaged  premises,  in  trust  for  George  Wadsworth,  and  for  better 
securing  the  principal  sum  of  550{.  and  interest,  and,  subject 
thereto,  in  trust  for  Charles  Heape,  his  heirs  and  assigns. 
[  599  ]  By  an  indenture  of  assignment,  dated  the  8th  May,  1837,  Charles 

Heape,  in  consideration  of  500Z.,  mortgaged  certain  chattel  lease- 
holds to  Wadsworth,  which  were  made  redeemable  at  the  same 
period  as  the  freeholds. 

In  July,  1837,  George  Wadsworth  died,  having,  by  his  will, 
appointed  Joseph  Brittle  Wadsworth,  Jubal  Hughes,  and  John  Bott, 
a  solicitor,  devisees,  trustees,  and  executors  of  all  his  real  and 
personal  estate ;  and  in  June,  1840,  Charles  Heape  died,  having, 
by  his  will,  appointed  the  plaintiff,  Thomas  Cliff,  and  Henry  Horton, 
(since  deceased),  devisees,  trustees,  and  executors  of  all  his  real  and 
personal  estate. 

Disputes  having  arisen  between  Wadsworth,  Hughes,  and  Bott, 
touching  the  receipt  of  the  interest  upon  the  mortgage  debt,  and 
Wadsworth 's  solicitors  having  given  the  plaintiff  notice  not  to  pay 
it  to  Hughes,  the  plaintiff  became  desirous  of  paying  off  the  two 
principal  sums  of  5501.  and  500/.  He  accordingly,  as  surviving 
trustee  and  executor  under  Heape's  will,  caused  a  notice  in  writing, 
dated  the  12th  October,  1841,  to  be  served  on  Wadsworth,  Haghes, 
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and  Bott,  of  his  intention  to  pay  off  the  principal  sum  of  5502.  and 
interest,  on  the  8th  May,  1842,  at  the  hour  of  twelve  at  noon, 
at  John  Bott's  office  in  Newhall  Street,  Birmingham;  and  also 
a  like  notice,  dated  the  9th  November,  1841,  to  be  served  on  the 
same  parties,  of  his  intention  to  pay  off  the  principal  sum  of  5002. 
and  interest,  on  the  same  day,  at  the  same  hour  and  place ;  and  by 
such  notices  he  informed  them,  that  the  drafts  of  re-conveyance 
and  re-assignment  of  the  mortgaged  premises  would  be  delivered  to 
John  Bott,  or  to  such  other  solicitor  as  they  should  require,  for 
perusal  on  their  respective  behalves. 

In  pursuance  of  the  notices,  the  plaintiff  caused  a  draft  of  a 
re-conveyance  of  the  freehold  premises,  and  also  a  draft  of  a  re- 
assignment of  the  leasehold  premises,  to  be  prepared  and  forwarded 
to  John  Bott  for  his  perusal,  who,  on  the  28th  April,  1842,  perused 
and  approved  of  the  "^drafts,  and  returned  them,  so  approved,  to 
the  plaintiff's  solicitor. 

On  the  30th  April  the  plaintiff  caused  the  drafts  to  be  forwarded 
to  Messrs.  Spurrier  and  Chaplin,  the  solicitors  of  J.  B.  Wads  worth, 
who,  on  the  5th  May,  1842,  returned  them  with  their  approval, 
together  with  the  following  letter:  "Paradise  Street,  5th  May, 
1842. — ^Wadsworth's  trustees  to  Cliff. — We  have  approved  of  these 
drafts,  and  our  client  will  execute  the  deeds,  provided  the  principal 
and  interest  be  paid  into  Messrs.  Moiliotts'  bank,  to  the  credit  of 
the  three  executors,  and  provided  our  charges  upon  your  present 
and  former  occasions  be  paid  by  your  client,  but  upon  no  other 
terms.  Our  Mr.  Chaplin  is  going  to  London  to-day,  and  will  not 
return  until  Monday;  but  if  you  can  get  the  other  executors  to 
agree  to  the  terms  we  have  mentioned,  our  client  will  attend,  with 
one  of  our  clerks,  to  complete  the  business.  We  shall  require  to 
compare  the  recitals  in  the  re-conveyance  and  re-assignment  with 
the  original  deeds,  and  we  shall  require  Thomas  Cliff's  title  to  be 
proved  in  the  usual  way,  before  we  permit  our  client  to  execute  the 
deeds  in  question.  We  have  seen  Mr.  J.  B.  Wadsworth,  and  had 
his  directions  to  write  to  you  to  this  effect." 

The  plaintiff  also  caused  the  drafts  to  be  sent  to  Mr.  Haywood  of 
Birmingham,  the  solicitor  of  Hughes,  who,  on  his  behalf,  approved 
of  them. 

The  plaintiff  then  caused  engrossments  to  be  prepared  from  the 
drafts;  and  the  8th  May,  1842,  falling  on  a  Sunday,  it  was 
arranged  that  all  the  parties  should  attend  at  Bott's  office,  at 
twelve  o'clock  on  Monday,  the  9th,  for  the  purpose  of  completing 
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the  business.  Subsequently,  however,  Wadsworth's  solicitor  wrote 
to  the  plaintiff's  solicitor,  requesting  that  the  meeting  should 
be  postponed  until  the  11th. 

The  appointment  on  the  9th  was  attended  by  the  plaintiff  *and 
his  solicitor,  and  by  Bott,  and  Hughes  and  his  solicitor.  The 
engrossments  were  produced  by  the  plaintiff's  solicitor,  for  execu- 
tion by  the  several  parties,  and  he  also  produced  and  tendered  the 
sum  of  1,1552.,  for  principal  and  interest,  to  Bott  and  Hughes, 
in  bank-notes,  and  they  acknowledged  the  tender  and  the  correct- 
ness of  it.  Hughes,  however,  who  had  possession  of  the  title-deeds, 
and  claimed  some  beneficial  interest  in  the  mortgaged  property, 
refused  to  execute  the  deed,  unless  the  interest  was  paid  to  himself, 
on  his  sole  receipt ;  on  which  the  plaintiff's  solicitor  asked  Bott  if 
he  would  join  Hughes  in  a  receipt  for  the  interest,  offering,  on  his 
so  doing,  to  pay  the  money  to  Hughes  ;  but  Bott  refused  to  sign  any 
receipt,  except  on  the  deed.  Neither  Wadsworth  nor  his  solicitor 
attended  the  meeting,  and  the  parties  who  did  attend  separated 
without  payment  of  the  money  or  execution  of  the  deeds. 

A  second  appointment  was  then  made  by  the  plaintiff's  solicitor 
with  Bott,  Hughes,  and  the  solicitors  of  Wadsworth,  for  a  meeting 
on  the  11th  May,  1842,  which  was  attended  by  the  plaintiff  and  his 
solicitor  and  Bott.  After  waiting  a  considerable  time,  the  plain- 
tiff's solicitor,  in  consequence  of  Wadsworth's  not  attending,  went 
to  the  office  of  Messrs.  Spurrier  and  Chaplin,  his  solicitors,  where 
he  saw  Wadsworth,  who  said  that  he  would  not  go  to  the  office  of 
Bott,  or  cross  his  threshold.  The  latter,  on  being  informed  of  this 
expression,  replied,  **  As  Wadsworth  refuses  to  cross  my  threshold, 
I  decline  crossing  it  to  meet  him."  Wadsworth,  however,  having 
consented  to  go  to  Moiliott's  banking-house,  the  plaintiff  and  his 
solicitor  proceeded  thither,  taking  with  them  the  engrossments  and 
the  sum  of  1,1 5BZ.  Wadsworth  and  his  solicitor  met  them  there, 
but  neither  Bott  nor  Hughes  came.  After  waiting  some  time,  the 
plaintiff's  solicitor  went  to  the  office  of  Messrs.  Haywood  and  Webb, 
the  solicitors  of  Hughes,  where  he  was  informed  by  one  of  the 
clerks  that  Hughes  was  in  the  office,  but  he  did  not  see  him. 
Soon  afterwards  he  met  *Mr.  Haywood,  who  accompanied  him  to 
the  bank,  and  told  the  plaintiff  that  W^adsworth  and  Hughes  would 
not  come. 

The  plaintiff  then  filed  his  bill  against  the  three  defendants, 
Wadsworth,  Hughes,  and  Bott,  praying  that,  upon  payment  by  the 
plaintiff  of  the  sums  of  6052.  and  5502.  to  the  defendants,  in  full 
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discharge  of  all  principal  and  interest  on  the  securities  up  to  the 
9th  May,  1842,  the  plaintiff  might  be  declared  to  be  entitled  to 
redeem  the  premises;  and  that  the  defendants  might  be  decreed 
to  execute  the  engrossments,  and  to  deliver  over  to  the  plaintiff  all 
deeds,  &c.  relating  to  the  mortgaged  premises,  and  that  the  defen- 
dants might  be  decreed  to  pay  to  the  plaintiff  the  costs  of  and 
occasioned  by  the  suit ;  otherwise  that  an  account  might  be  taken 
of  what  was  due  to  the  defendants  for  principal  and  interest  upon 
the  mortgage  securities,  and  that  the  plaintiff  might  be  at  liberty  to 
redeem  the  mortgaged  premises,  upon  payment  of  what  should 
be  found  due  upon  taking  such  account. 

The  defendant  Wadsworth  having,  by  his  answer,  suggested  that 
Jesse  Wilkes,  the  trustee  of  the  500  years'  term,  was  a  necessary 
party  to  the  suit,  he  was  brought  before  the  Court  by  amendment, 
and  served  with  a  copy  of  the  bill,  but  did  not  appear. 
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Mr.  Russell  and  Mr.  Cockerell,  for  the  plaintiff. 

Mr.  Wigram  and  Mr.  Armstrong,  for  the  defendant  Wadsworth.        [  603  1 

Mr.  Tennant  and  Mr.  Jenkins,  for  the  defendants  Hughes  and 


Bott. 


The  Vice-chancellor  : 

A  mortgagor  is  entitled,  like  every  other  man,  to  be  protected 
against  litigious  and  unreasonable  conduct. 

This  is  a  mortgage  of  freehold  and  leasehold  estate  which  became 
vested  in  three  persons,  who  are  at  once  the  devisees  and  executors. 
Notice  is  given  to  pay  off  the  debt  at  the  time  appointed  by 
the  deed.  The  notice  is  regularly  served ;  drafts  of  the  assign- 
ment and  re-conveyance  are  prepared  and  transmitted  ;  they  are 
approved ;  engrossments  are  made  on  the  footing  of  them,  and  the 
engrossments  also  are  approved.  The  preliminary  steps  are  all 
taken  and  completed  before  the  day  fixed  by  the  notice  and  the 
deed.  The  day  fixed  is  the  8th  of  May,  which  fell  on  Sunday,  and 
it  was  therefore  arranged  that  the  meeting  should  be  on  Monday, 
the  9th,  not  the  preceding  Saturday,  and  should  be  at  the  house  of 
Bott,  a  solicitor,  who  was  one  of  the  devisees.  After  this  appoint- 
ment had  been  made,  one  of  the  solicitors  of  one  of  the  parties  was 
unable  to  be  there  ;  his  partner  wishes  a  variation  ;  to  which  they 
answer,  that  the  appointment  could  not  be  changed  without  the 
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assent  of  all  parties.  The  meeting  is  held  on  the  9th  May,  at 
Mr.  Bott's.  This  meeting  is  attended  by  the  plaintiff  and  his 
solicitor,  by  Mr.  Hughes  and  his  solicitor,  and  by  one  of  the 
solicitors  of  Wadsworth. 

Upon  the  evidence,  notwithstanding  the  denial  in  Mr.  Hagbes's 
answer,  which  I  must  take  to  be  founded  on  a  defective  recollection, 
I  consider  myself  bound  to  treat  it  as  established,  that  Mr.  Hughes, 
who  had  a  partial  beneficial  interest  in  the  money  lent  to  the 
plaintiff's  testator,  ^claims  a  right  to  receive  so  much  as  was 
composed  of  interest  himself,  and,  in  fact,  declined  to  concur  in 
completing  the  business  on  any  other  terms.  This  is  objected  to, 
and,  as  I  understand,  correctly  objected  to,  on  the  part  of  Bott,  and 
also  on  the  part  of  Wadsworth ;  and  the  meeting  is  adjourned  to 
the  11th  of  May.  On  the  11th  of  May,  neither  Mr.  Hughes  nor  his 
solicitor  appears,  and  there  was  not,  as  I  collect,  any  intimation 
that  Mr.  Hughes's  views  as  to  interest  were  changed.  Information 
is  then  given,  for  the  first  time,  that  Mr.  Wadsworth  will  not  attend 
at  the  house  or  office  of  Mr.  Bott.  Mr.  Bott,  at  whose  house  or 
office  the  meeting  was  to  take  place,  (the  most  probable  place  of 
appointment,  and  it  was  fixed  without  objection),  says,  with  some 
degree  of  irritation,  **  If  Mr.  Wadsworth  will  not  cross  my  threshold^ 
I  will  not ;  I  will  require  that  it  be  done  at  the  original  place  fixed.'' 
An  endeavour  to  effect  an  arrangement  is  made,  and  a  sort  of 
adjournment  is  made  to  the  banker's.  Still  Mr.  Hughes  does  not 
appear. 

It  is  not  disputed  that  on  the  9th  of  May  the  money  was  produced, 
and  would  have  been  paid  if  there  had  been  parties  to  receive  and 
give  a  discharge  for  it.  Whatever  may  be  the  law  with  regard  to 
the  power  of  one  executor  or  joint  tenant  to  receive  money,  here 
there  had  not  only  been  a  notice  to  pay  the  money,  but  there  was  a 
right  in  the  debtor  simultaneously  to  have  the  estate  reconveyed, 
which,  as  to  the  freehold  estate,  could  only  be  re-conveyed  by  the 
three.  On  what  took  place  on  the  9th  of  May,  and  what  took  place 
and  did  not  take  place  on  the  11th  of  May,  there  was  a  refusal  to 
receive  the  money  on  the  condition  which,  under  these  circam- 
stances,  the  debtor  had  a  right  to  interpose.  Under  the  circum- 
stances, however  the  loss  may  ultimately  fall  as  between  the  three 
mortgagees,  that  loss  cannot  fall  upon  the  debtor,  who  did  all  that 
was  incumbent  on  him,  and  was  prevented  from  discharging  himstOf 
of  the  debt  by  the  act  of  some  or  one  of  the  joint  mortgao;et->. 
Interest,  *as  to  him,  from  that  day  stopped,  and  it  must  thereiort 
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be  declared  that  the  interest  did  not  continue  to  run  from  the  9th        Cliff 
of  May.  wads- 

The  next  question  is  as  to  the  costs  of  the  suit.  Whoever  else  wobth. 
may  be  to  blame,  the  plaintiff  is  not  to  blame.  He  has  not  been 
wrong  in  any  part  of  the  matter,  and,  up  to  this  time,  he  cannot  be 
called  on  to  pay  any  part  of  the  costs.  Considering  the  notice  that 
had  been  given,  the  attendance  with  the  money,  the  preparation  of 
the  deeds,  the  settlement  of  the  deeds,  and  the  engrossment  of 
them,  I  am  of  opinion  that  this  is  a  suit  the  institution  of  which 
ought  never  to  have  been  imposed  on  the  plaintiff.  He  must 
receive  the  costs  of  the  suit  up  to  this  time.  I  am  of  opinion  that 
the  blame  is  mainly  and  chiefly  in  Mr.  Hughes,  who  made  that 
plainly  untenable  demand,  which  necessarily  had  the  effect  of 
preventing  the  completion  of  the  business.  Viewing  him  as  mainly 
and  chiefly  the  cause  of  the  suit,  I  must  declare  that  Mr.  Hughes  is 
liable  to  pay  the  plaintiff's  costs  of  the  suit  up  to  this  time. 

Mr.  Wadsworth  has  not  been  so  much  in  error  as  Mr.  Hughes ; 
but  I  have  not  heard  any  satisfactory  explanation  of  Mr.  Wads- 
worth's  absence  personally  on  the  9th  and  11th  of  May.  It  must 
be  recollected  that  his  execution  of  at  least  one  of  the  deeds  was 
necessary  to  fulfil  one  of  the  conditions  on  which  the  plaintiff  had  a 
right  to  insist.  It  is  impossible  to  say  what  influence  or  operation 
the  presence  of  Wadsworth  might  have  had.  Had  he  been  in  the 
room,  I  conceive  it  possible  that  Mr.  Hughes's  views  might  have 
changed.  An  embarrassment  was  created  by  Mr.  Wadsworth's 
absence,  which  his  subsequent  presence  at  the  bank  did  not  entirely 
remove  or  displace.  Therefore,  although  Mr.  Wadsworth  has  not 
so  dealt  with  the  matter  as  to  render  himself  liable  to  pay  the 
plaintiff's  costs,  neither  is  he  to  receive  costs. 

Bott  appears  to  me  substantially  blameless.  If  there  was  an 
expression  of  momentary  irritation,  still  it  was  an  *expression  [  ♦606  ] 
naturally  drawn  from  him.  It  indicated  an  intention  which, 
perhaps,  under  the  circumstances,  he  had  a  right  to  form.  Mr.  Bott 
ought  to  have  his  costs.  They  must  be  added  to  the  plaintiff's 
costs,  who  will  have  them  against  Mr.  Hughes. 
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1842.  The  attorney-general  v.   GLADSTONE  (l). 

June  10.  ^ 
(13  Simons,  7—13  ;  S.  C.  11  L.  J.  Ch.  361 ;  6  Jur.  498.) 

^^  V^!cf  ^^'  A  testator  gave  to  T.  E.  lo,000;.,  to  be  by  him  applied  for  the  use  of 


V.-C. 

[7] 


Boman  Catholic  priests  in  and  near  London,  at  his  absolute  discretioii. 
T.  B.  died  in  the  testator's  lifetime :  Held,  that  the  legacy  was  not  void 
for  uncertainty,  and  did  not  lapse  by  T.  B.'s  death  in  the  testator*s  life- 
time, but  was  good  as  a  charitable  legacy :  and  that  it  must  be  applifni  for 
the  benefit  of  persons  filling  the  character  of  Boman  Catholic  priests  in  and 
near  London  at  the  testator's  death,  and  afterwards,  according  to  a  scheme 
to  be  approved  by  the  Master. 

Chables  Bobebt  Blundell,  made  his  will  dated  the  28th  of 
November,  1884,  and  thereby,  after  disposing  of  his  real  estates, 
gave  the  following  legacies  and  annuities : 

"  To  the  Bight  Bev.  Dr.  Walsh,  the  sum  of  5,000Z.,  to  be  by  him 

[  'S  ]  applied  for  the  purposes  of  Oscot  College  *in  Staffordshire  :  to  the 
Bev.  Thomas  Bobinson,  4,000Z.  to  be  by  him  applied  to  the  use  of 
Ampleforth  College  in  Yorkshire:  to  the  said  Thomas  Bobinson 
the  further  sum  of  4,000!.,  to  be  by  him  applied  to  the  use  of 
Downside  College  in  Somersetshire :  to  the  said  Thomas  Bobinson 
the  further  sum  of  4,000!.,  to  be  by  him  applied  to  the  use  of  Old 
Hall  Green  College  in  Hertfordshire :  I  also  give,  to  the  said  Thomas 
Bobinson,  the  further  sum  of  16,000!.,  to  be  by  him  applied  for 
the  use  of  Boman  Catholic  priests  in  and  near  London,  at  his 
absolute  discretion :  and  I  give,  to  the  said  Thomas  Bobinson,  the 
sum  of  2,000!.  for  Lydiate  Boman  Catholic  chapel:  all  which 
before-mentioned  pecuniary  legacies  I  direct  to  be  paid,  immediately 
after  my  decease,  out  of  such  part  of  my  personal  estate  as  is 
legally  applicable  thereto :  And  I  give,  out  of  my  personal  estate, 
the  following  annuities :  to  the  incumbent  priest,  at  the  time  of 
my  decease,  of  the  Boman  Catholic  chapel  at  Formby,  60Z.  a  year 
for  his  life:  to  the  incumbent  priest,  at  the  time  being  of  my 
decease,  at  Ince,  100!.  a  year  for  his  life."  The  testator  then 
made  several  other  bequests,  and  gave  the  residue  of  his  i^ersonal 
estate  to  the  Bight  Bev.  Dr.  Bramston  and  the  Bight  Bev.  Dr.  Walsh, 
and  appointed  John  Gladstone,  Bobert  Gladstone,  and  Thomas 
Bobinson  trustees  and  executors  of  his  will. 

Bobert  Gladstone,  Thomas  Bobinson,  and  Dr.  Bramston  died 
in  the  testator's  lifetime.  The  testator  died  in  December, 
1840.     *     *     * 

[  9  ]  The  information  prayed  that  the  charitable  use  for  the  bent* tit 

of  Boman  Catholic  clergy  in  and  near  London,  might  be  established ; 
(1)  BrowM  v.  Kiitg  (1885)  17  L.  E.  Ir.  457. 
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and  that  the  legacy  of  15,0002.  might  be  invested  and  secured ;        a.-g. 
and  that  the  Master  might  be  directed  to  settle  a  scheme  for  the    Gladstone. 
regulation  and  disposal  of  it. 

Mr,  Beihell  and  Mr.  Campbell,  for  the  relators.     *     *     * 

Mr.  Rolt  appeared  for  the  defendant  Gladstone.  [  lo  ] 

Mr.    Purvis    and    Mr.    Bagahawe,    for    the    defendant    Dr. 
Walsh.    ♦     ♦     * 

Mr.  BetheU,  in  reply.  [  li  ] 

[The  arguments  of  counsel  sufficiently  appear  from  the  following 
judgment :] 

The  Vicb-Chancbllob  : 

Looking  at  the  language  of  the  will,  I  am  of  opinion  that  the 
legacy  of  15,000/.  was  given  for  the  benefit  of  persons  who,  either 
at  the  testator's  death  or  at  any  time  thereafter,  might  bear  the 
character  of  Roman  Catholic  priests  in  and  near  London.  No 
objection  arises  from  the  indefinite  nature  of  the  word  "near;" 
because,  if  the  fund  is  given  for  a  charitable  purpose,  the  Court 
can  solve  the  difficulty  with  regard  to  its  application,  by  directing 
a  scheme  to  be  approved  by  the  Master. 

The  language  of  the  will  is :  "  I  give  and  bequeath,  out  of  my 
personal  estate,  the  following  legacies:  to  the  Bight  Bev.  Dr. 
Walsh,  of  Wolverhampton,  the  sum  of  5,000Z.,  to  be  by  him 
applied  for  the  purposes  of  Oscot  College,  Staffordshire :  to  the 
Rev.  T.  Bobinson  of  Steel  Street,  Liverpool,  4,000i.,  to  be  by  him 
applied  to  the  use  of  Ampleforth  College  in  Yorkshire:  to  the 
*8aid  Thomas  Bobinson  the  further  sum  of  4,000/.,  to  be  applied  [  *12  ] 
to  the  use  of  Downside  College  in  Somersetshire:  to  the  said 
Thomas  Bobinson  the  further  sum  of  4,000/.,  to  be  by  him  applied 
to  the  use  of  Old  Hall  Green  College  in  Hertfordshire."  The 
expression  made  use  of  in  the  first  of  these  bequests,  is :  "  to  be  by 
him  applied  for  the  purposes  of ;  "  and,  in  the  others,  "  for  the  use 
of ; "  and  the  term  ''  college  "  implies  an  institution  of  an  endur- 
able nature.  Then,  after  these  four  bequests,  follows  that  upon 
which  the  question  arises:  "To  the  said  Thomas  Bobinson  the 
farther  sum  of  15,000/.,  to  be  by  him  applied  for  the  use  of  Boman 
Catholic  priests  in  and  near  London,  at  his  absolute  discretion." 
The  same  language  is  here  used  as  had  been,  just  before,  employed 
with  respect  to  the  legacies  given  for  the  benefit  of  the  colleges. 
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A.-o.  except  that,  in  the  first  bequest,  the  word  "  purpose  "  is  used  instead 
Gladstone,  of  the  word  "  use :  "  and  there  is  nothing  in  the  words  :  "  for  the  use 
of  Roman  Catholic  priests,"  which  shows  that  it  was  the  testator's 
intention  to  confine  the  benefit  of  the  bequest  more  to  those  Eoman 
Catholic  priests  who  might  happen  to  be  living  at  the  testator's 
death,  or  at  the  death  of  Mr.  Bobinson,  than  to  those  Boman 
Catholic  priests  who  might  come  into  ease  after  the  death  of  the 
testator,  and  before  the  death  of  Mr.  Bobinson,  or  at  any  time  after 
the  death  of  both  of  them.  The  probability  is  that  the  Boman 
Catholic  as  well  as  the  Protestant  Church,  will  last  as  long  as  the 
world  endures ;  and,  therefore,  the  words  of  the  testator  must,  in 
my  opinion,  be  construed  as  importing  perpetuity,  and  not  as  being 
confined  to  individuals  living  at  any  given  period.  Moreover,  the 
next  gift  in  the  will,  is  a  gift  to  a  Boman  Catholic  chapel:  so 
that  the  legacy  in  question  is  preceded  by  bequests  for  purposes 
that  must  endure,  and  followed  by  one  of  the  same  nature. 
[  13  ]  In  a  subsequent  part  of  the  will,  where  the  testator  meant  that 

particular  priests  should  take  a  benefit,  he  has  used  different 
language.  He  says:  ''I  give,  out  of  my  personal  estate,  the 
following  annuities:  to  the  incumbent  priest,  at  the  time  of  my 
decease,  of  the  Boman  Catholic  chapel  at  Formby,  60Z.  a  year  for 
his  life :  to  the  incumbent  priest,  at  the  time  being  of  my  decease,  at 
Ince,  100{.  a  year  for  his  life.''  So  that  it  seems  to  me  that,  where 
the  testator  meant  to  give  a  benefit  to  an  individual  answering  a 
particular  description,  he  has  expressed  that  intention  with  great 
clearness.  And,  upon  the  whole,  I  think  that  the  fair  construction 
of  the  bequest  in  question,  is  that  it  was  intended  for  the  benefit  of 
persons  filling  the  character  of  Boman  Catholic  priests  in  and  near 
London,  both  at  the  testator's  death  and  afterwards. 

I  shall  therefore  declare  that  the  purpose  for  which  the  legacy  of 
15,000Z.  is  given,  is  a  charitable  use,  and  refer  it  to  the  Master  to 
settle  a  scheme  for  the  application  of  the  legacy  (i). 


1842.  LIVESEY  V.  LIVESEY, 

June  26,  28. 
July  15.  (13  Simons,  33—44.) 

Bhadwbll,        [Affibmed  on  appeal  by  Lord  Lyndhurst,  L.  C,  and  finally 
^•"^'        reported  on  appeal  to  the  House  of  Lords  in  2  H.  L.  C.  419, 
where  Lord  Lyndhubst's  decision  was  affirmed.] 

(1)  Following  MoggHdgt  v.  Thackwell,  6  E.  E.  76  (7  Ves,  36). 
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COOKE  V.  CEAWFORD(l).  i842. 

JiUv  12. 
(13  Simons,  91—98;  S.  C.  11  L.  J.  Ch.  406;  6  Jur.  723.)  _!. 

A  testator  devised  his  real  estates  to  A.,  B.,  and  C,  in  trust  that  they,      Shadwbll, 
or  the  survivors  or  survivor  of  them,  or  the  heirs  of  the  survivor,  should,  '"  ' 

as  soon  as  conveniently  might  be  after  his  decease,  but  at  their  discretion,  >-      ^ 

sell  the  same :  and  he  empowered  them  and  their  heirs  to  make  contracts 
wiUi  and  conveyances  to  the  purchasers:  and  declared  that  the  receipts 
of  them  or  the  survivors  or  survivor  of  them,  or  the  heirs,  executors  or 
administrators  of  such  survivor,  shoiild  be  good  discharges  to  the  pur- 
chasers :  and  he  directed  that  they,  their  heirs,  administrators,  and  assigns, 
should  hold  the  proceeds  of  the  sale  upon  certain  trusts.  A.  and  B.  dis- 
claimed, and  C.  alone  acted.  He  devised  the  estates  to  M.  and  N.  upon 
the  trusts  affecting  the  same.  After  his  death,  M.  and  N.  agreed  to  sell 
the  estates  to  P. :  Held,  that  M.  and  N.  were  not  entitled  to  execute  the 
trust  for  sale,  as  they  were  the  devisees  and  not  the  heirs  of  C. 

William  Hall,  by  his  will  dated  in  1886,  devised  his  estates  in 
Lincolnshire  to  his  son  William  Hall  and  to  John  Burkitt  and  W. 
WooUey,  upon  trust  that  they,  or  the  survivors  or  survivor  of  them, 
or  the  heirs  of  such  survivor,  should,  as  soon  as  conveniently  might 
be  after  his  decease,  but  at  their  discretion,  sell  his  said  estates,  either 
by  public  auction  or  by  private  contract,  and  either  altogether  or  in 
several  parcels,  for  such  price  or  prices  as  they  should  consider  the 
value  thereof  :  and,  for  the  purpose  of  effecting  any  and  every  such 
sale,  he  empowered  his  trustees  and  their  heirs  to  enter  into  and 
execute  all  necessary  contracts,  conveyances  or  other  assurances  to 
or  in  favour  of  the  purchaser  or  purchasers  of  such  estates  respec- 
tively, his,  her  or  their  appointees,  heirs  or  assigns  :  and  he  declared 
that  the  written  receipt  or  receipts  of  the  said  William  Hall,  the 
younger,  *  John  Burkitt  and  William  WooUey,  or  of  the  survivors  or  [  *92  ] 
survivor  of  them,  or  the  heirs,  executors  or  administrators  of  such 
survivor,  should  be  good  discharges  to  the  purchasers  :  and  he 
directed  that  his  trustees,  their  heirs,  executors  or  administrators 
should  stand  possessed  of  the  money  to  be  produced  from  the  sale 
of  his  real  estates,  upon  the  trusts  therein  mentioned  :  and  he 
bequeathed  his  personal  estate  to  the  same  trustees,  upon  trust  that 
they  or  the  survivors  or  survivor  of  them,  or  the  executors  or 
administrators  of  such  survivor,  should,  as  soon  as  conveniently 

(1)  Upon  the  death  of  a  sole  sur-  be  applicable  in  the  case  of  copyholds: 

viving  trustee   since  1881,  the  trust  In  re  Cunnivgham  and  Frayling  [\%9V] 

estates  devolve  upon  his  legal  personal  2  Ch.  567,  60  L.  J.  Ch.  591 ;  and  cannot 

representatives  under  s.  30  of  the  Con-  be  regarded  as  overruled ;  see  In  re 

veyancing  Act,   1881,   but    copyhold  Morion  and  Hallett  (1880)  15  Ch.  Div. 

estates  are  not  within  the  Act  (see  143,  49  L.  J.  Ch.  559,  42  L.  T.  602.— 

Copyhold  Act,  1894,  s.  88),  and  con-  O.  A.  S. 
sequently  Cooke  v.  Crawford  may  still 
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OooKB       might  be  after  his  decease,  at  their  discretion,  call  in  and  convert 

Cbawfobd.    tl^e   same  into  money  :    and  he  directed  that  his  trustees,  their 

heirs,    executors,   administrators  and   assigns,   should    hold    the 

proceeds  of  his  real  and  personal  estate  upon  the  trusts  therein 

expressed  :  and  he  appointed  the  trustees  the  executors  of  his  will. 

The  testator  died  in  1886.  William  Hall,  his  son,  alone  proved 
his  will  and  entered  into  the  possession  of  his  real  estates.  Burkitt 
and  Woolley  renounced  the  probate  and  disclaimed  the  trusts  of  the 
will. 

William  Hall,  the  son,  continued  in  possession  df  the  estates 
until  his  death.  He  died  in  1841,  having  devised  all  the  estates 
which  were  vested  in  him  as  a  trustee,  to  the  plaintiffs  and  their 
heirs,  subject  to  the  trusts  affecting  the  same.  A  few  months  after 
his  death,  the  plaintiffs,  in  performance  of  the  trust  for  sale  con- 
tained in  the  will  of  William  Hall,  the  elder,  agreed  to  sell  part  of 
the  devised  estates  to  the  defendant.  The  defendant  refused  to 
complete  his  purchase  on  the  ground  that  the  plaintiffs,  as  devisees 
under  the  will  of  William  Hall  the  younger,  could  not  execute  the 
trust  for  sale  contained  in  the  will  of  William  Hall  the  elder,  and 
[  *93  ]  ^could  not  make  a  good  title  or  give  a  good  discharge  for  the 
purchase-money,  without  the  concurrence  of  the  cestuis  que  trust 
under  the  last-mentioned  will. 

Mr,  Stuart  and  Mr.  James  Parker,  in  support  of  a  demurrer  put 
in,  by  the  purchaser,  to  a  bill  for  a  specific  performance  of  the 
contract,  [cited  Bradford  v.  Belfield  (i),  Toivnaend  v.  Wilmn  (2), 
Hall  V.  Deives  (8),  and  Cole  v.  Wade  (4)]. 

[  94  ]  Mr.  G.  Richards  and  Mr.  Jebb,  [for  the  vendors]  : 

[  95  ]  *    *    The  receipts  for  the  purchase-monies  are  to  be  given  by  the 

trustees  or  the  survivors  or  survivor  of  them,  or  the  heirs,  executors 
or  administrators  of  such  survivor  ;  and,  in  the  very  next  clause,  he 
speaks  of  assigns,  as  well  as  heirs,  executors  and  administrators. 
He,  therefore,  plainly  had  in  his  contemplation  persons  who  might 
be  nominated  by  the  surviving  trustee.  Why  then  is  the  word 
"  heirs  "  to  be  held  not  to  include  haredes  facti  as  well  as  hcerede* 
nati :  why  is  it  to  be  confined  to  the  latter  ?  It  would  be  most 
inconvenient  to  hold  that  one  person  is  to  perform  the  trust  for  sale, 
that  another  is  to  execute  the  conveyances  to  the  purchasers,  and 

(1)  29  B.  £.  100  (2  Sim.  264).  case  Lord  Eldon  disapproved  of  the 

(2)  19  E.  E.  398  (1  B.  &  Aid.  608).        decision  in  Toivmrnd  v.  Wil^tm. 

(3)  23  E.  E.  27  (Jac.  189),  in  which  (4)  10  E.  B,  129  (16  Ves.  27). 
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that  a  third  is  to  give  the  receipts  to  the  purchasers.    Besides,       Cooke 
another  inconvenience  might  arise  from  holding  that  the  trust    Crawford. 
could  not  be  performed  by  any  person  except  the  tuerea  natm.    The 
person  filling  that  character  might  be  an  infant. 

[They  distinguished  Bradford  v.  Belfield  and  Cole  v.  Wade  from 
the  present  case.] 

Thb  Vicb-Chancellor  :  C^^J 

I  am  of  opinion  that  the  demurrer  in  this  case  must  be  allowed  ; 
for  it  is  plain  that  the  persons  whom  the  surviving  trustee  has 
thought  proper  to  appoint  to  execute  the  trusts  of  the  testator's 
will,  are  persons  to  whom  no  authority  was  given,  for  that  purpose, 
by  the  testator  ;  and  there  is  no  case  in  which  a  person  not  men- 
tioned by  the  party  creating  the  trust,  has  been  held  entitled  to 
execute  it. 

I  have  always  understood,  ever  since  the  point  was  decided  in 
Hawkins  v.  Kemp  (i),  (or,  rather  was,  as  the  Judges  said  in  that 
case,  properly  abandoned  by  the  defendant's  counsel,  as  not  capable 
of  being  contended  for)  that,  where  two  or  more  persons  are 
appointed  trustees,  and  all  of  them,  except  one,  renounce,  the 
trust  may  be  executed  by  that  one.  That  decision,  if  it  may  be 
so  called,  has  been  approved  of  by  Lord  Eldon  and  other 
Judges. 

Now,  in  the  present  case,  the  testator  has  devised  his  estates  in 
the  county  of  Lincoln,  to  his  son,  William  Hall,  and  his  friends, 
James  Burkitt  and  William  WooUey,  upon  trust  that  they  and  the 
survivors  or  survivor  *of  them  or  the  heirs  of  such  survivor,  should,       f  *97  ] 
as  soon  as  conveniently  might  be  after  his  decease,  but  at  their 
discretion,  sell  his  estates  either  by  public  auction  or  by  private 
contract,  and  either  altogether  or  in  parcels,  for  such  price  or  prices 
as  they  should  consider  the  value  thereof ;  and,  for  the  purpose  of 
effecting  any  and  every  such  sale,  he  has  empowered  his  trustees  and 
their  heirs  to  enter  into  and  execute  all  necessary  contracts,  convey- 
ances and  other  assurances  to  or  in  favour  of  the  purchaser  or 
purchasers  of  his  estates.     Then  he  proceeds  to  declare  that  the 
written  receipt  or  receipts  of  the  trustees,  or  of  the  survivors  or 
survivor  of  them,  or  the  heirs,  executors,  or  administrators  of  such 
survivor,  shall  be  good  discharges  to  the  purchasers. 

It  is  observable  that  the  testator  has  not  used  the  word ''  assigns  " 
either  in  the  clause  in  which  he  has  created  the  trust  for  sale,  or  in 

(1)  3  East,  410. 
B.B. ^VOL.  LX.  20 


•^506 
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[b.b. 


Cooke 

r. 

Crawford. 


r*98] 


either  of  the  two  clauses  that  follow  it,  in  which  he  points  out  the 
machinery  by  which  the  sale  is  to  be  effected.  He  does  not  intro- 
duce that  word  until  he  begins  to  speak  of  something  that  is  to  be 
done  after  the  sale  has  taken  place,  that  is,  until  he  declares  the 
trusts  upon  which  the  proceeds  of  the  sale  are  to  be  held.  Therefore, 
it  is  plain  that,  when  William  Hall,  who,  by  the  disclaimer  of 
Burkitt  and  WooUey,  became  the  sole  trustee,  thought  fit  to  devise 
the  legal  estate  that  was  vested  in  him,  he  did. an  act  which  he  was 
not  authorized  to  do. 

And  here  I  must  enter  my  protest  against  the  proposition,  which 
was  stated  in  the  course  of  the  argument,  that  it  is  a  beneficial 
thing  for  a  trustee  to  devise  an  estate  which  is  vested  in  him  in  that 
character.  My  opinion  is  that  it  is  not  beneficial  to  the  testator's 
estate  that  he  should  be  allowed  to  dispose  of  it  to  whomsoever  *he 
may  think  proper  ;  nor  is  it  lawful  for  him  to  make  any  disposition 
of  it.  He  ought  to  permit  it  to  descend  ;  for,  in  so  doing,  he  acts 
in  accordance  with  the  devise  made  to  him.  If  he  devises  the  estate, 
I  am  inclined  to  think  that  the  Court,  if  it  were  urged  so  to  do, 
would  order  the  costs  of  getting  the  legal  estate  out  of  the  devisee, 
to  be  borne  by  the  assets  of  the  trustee.  I  see  no  substantial 
distinction  between  a  conveyance  by  act  inter  vivos,  and  a  devise ; 
for  the  latter  is  nothing  but  a  post  mortem  conveyance ;  and,  if  the 
one  is  unlawful,  the  other  must  be  unlawful. 

It  appears  to  me  that,  as  my  decision  in  Bradford  v.  Belfield  has 
been  acquiesced  in,  the  question  raised  by  the  demurrer  in  this  case 
is  concluded  by  that  decision :  but,  if  it  is  not,  then  the  authority  of 
Townsend  v.  Wilson  is  binding  on  the  point.  And  my  opinion  is 
that  the  plaintiffs,  who  may  be  properly  called  the  assigns  of  William 
Hall,  the  sole  acting  trustee  of  the  testator's  will,  are  not  the  persons 
to  execute  the  trusts  of  that  will  :  consequently,  I  shall  allow  the 
demurrer. 


1842. 
Jiili/  8. 

Shadwell, 
V.-C. 

[102] 


CHESTER  V.  CHADWICK, 

(13  Simons,  102—107.) 

A  testator  gave  7,000^  stock  to  trustees,  in  trust  to  pay  the  dividends  to 
hia  son  for  life,  and,  after  his  death,  to  pay  the  capital  and  dividends  to 
and  amongst  aU  his  children,  as  the  son  should  appoint;  and,  in  default 
of  appointment,  equally  amongst  all  the  children  as  they  should  seTerally 
attain  21,  and,  in  the  mean  time,  to  apply  the  dividends  for  their  main- 
tenanco  as  the  trustees  should  think  fit.  The  son,  by  his  will,  dirocted 
that  the  stock  should  not  be  divided  amongst  his  children  until  their 
mother's  death,  and  that  she  should  receive  the  dividends  during  her  life, 
and  a;)pl3'  the  same,  in  the  exercise  of  her  sound  discretion,  for  the  be^t 
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interest  and  advantage  of  his  children,  and  that,  on  her  death,  the  capital      Chbbtbb 
should  he  divided  amongst  the  children  in  certain  proportions.    The  son  t-. 

left  eleven  children,  some  of  whom  were  adult ;  Chadwick. 

Held,  that  the  son's  will  was  not  a  good  execution  of  the  power,  so  far  as 
it  directed  the  dividends  of  the  stock  to  he  paid  to  his  wife  during  her  Hfe. 

William  Ghesteb,  by  his  will  dated  the  15th  of  June,  1812,  gave 

7,000^.  Consols  to  trustees,  in  trust  to  pay  the  dividends  to  his  son 

for  life,  and,  after  the  son's  decease,  upon  trust  to  pay  the  capital 

and  the  dividends  thereof  to  and  amongst  all  his  children,  at  such 

time  or  times,  age  or  ages,  and  in  such  proportions,  manner  and 

form,  and  for  such  intents  and  purposes,  in  all  respects,  as  the  son 

should,  by  deed  or  will,  appoint ;  and,  in  default  of  appointment, 

upon  trust  to  pay  and  divide  the  same  unto  and  equally  amongst 

all  the  children,  as  and  when  they  should  attain  21  being  sons,  or 

at  that  age  or  on  their  marriage  being  daughters ;    and  in  the 

meantime  to  apply  the  dividends  for  their  maintenance,  education 

&ni  support,  or  placing  them  out  in  the  world  in  such  manner  as 

the  trustees  should  think  fit :   and   the  testator  empowered  the 

trustees  to  apply  all  or  any  part  of  each  child's  proportion  of  the 

capital,  during  his  or  her  minority,  in  the  advancement  or  placing 

out  in  the  world  of  that  child  as  they  should  think  would  tend  to 

his  or  her  benefit  and  advantage  :  and  he  directed  that,  in  default 

of  appointment  by  his  *son,  the  children  should  take  a  vested  interest       [  "^103  ] 

in  the  capital  as  and  when  they  should  attain  21,  being  sons,  or  at 

that  age  or  on  their  marriage,  being  daughters. 

The  testator  died  on  the  12th  of  February,  1816. 

The  son,  by  his  will  dated  the  18th  March,  1886,  after  expressing 

his  wish  that  such  of  his  daughters  as,  at  his  death,  should  be 

unmarried,  and  .also  his  youngest  son,  should  remain  under  the 

guardianship  of  their  mother ;  directed,  in  order  that  their  mother 

might  be  better  enabled  to  extend  her  care  and  protection  to  them, 

and  in  conformity  with  the  powers  vested  in  him  by  his  father's 

will,  that   the  7,000Z.  stock  should  not  be  divided  amongst  his 

children  as  they  should  severally  attain  21,  but  that  the  division 

thereof  shoald  not  take  place  until  after  the  decease  of  their  mother, 

and  that  she  should  receive  the  dividends  for  her  life,  and  apply 

the  same,  in  the  exercise  of  her   sound  discretion,  for  the  best 

interest  and  advantage  of  his  children :  and  he  also  directed  that, 

after  the  death  of  his  wife,  the  sum  of  5,0002.  of  the  Consols  should 

be  equally  divided  amongst  his  five  youngest  children,  with  benefit 

of  survivorship  amongst  them  whenever  they  should  attain  21  being 

sons,  or  on  their  marriage  being  daughters,  and  that  the  interest 

20—2 
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Ohbstsb  Bhould  be  applied,  during  the  minority  of  each  of  them,  for  his  or 
Ghadwick.  her  maintenance  and  education,  and  that,  after  the  death  of  their 
mother,  the  remaining  2,000Z.  of  the  Consols  should  be  divided 
amongst  his  six  eldest  children,  in  manner  following  (that  is  to 
say),  to  his  eldest  son  Edward  William  Chester,  1,500L  Consols,  to 
Bobert  Chester,  50Z.  Consols,  to  Charlotte  Copleston,  502.  Consols, 
to  Caroline  Dartnell,  1002.  Consols,  to  Louisa  Blenkinsop,  50L 
[  *104  ]  Consols,  and  the  remaining  *250/.  Consols  to  Emma  Wapshaw;  and 
that,  in  the  event  of  the  death  of  either  of  the  legatees  of  the  five 
last-mentioned  sums  before  the  period  assigned  for  the  payment  of 
the  same,  such  sum  or  sums  should  be  paid  to  his  youngest  son,  or, 
in  case  of  his  death,  to  the  youngest  of  his  surviving  children  :  and 
he  further  directed,  in  the  full  confidence  which  he  had  in  the  sound 
discretion  and  judgment  of  his  wife,  that,  provided  it  should  appear 
to  her  that  the  interest  and  advantage  of  his  children  generally,  or 
of  any  one  of  them  in  particular,  would  be  promoted  by  the  payment 
of  his  or  her  proportion  of  the  monies  derived  by  his  will,  before  the 
decease  of  his  wife,  then  the  trustees  of  his  father's  will  (with  the 
desire  and  instruction  of  his  wife  to  them  communicated  in  writing) 
should  pay  over,  to  such  child  or  children,  the  share  or  shares  to 
which  such  child  or  children  should  be  severally  entitled  by  his  will. 
William  Chester,  the  son,  died  on  the  14th  of  March,  1836, 
leaving  eleven  children;  seven  of  whom  were  of  age  when  the 
V  bill  was  filed. 

[  105  ]  The  bill  was  filed  by  all  the  children,  in  May,  1842 ;    ♦    *    and 

the  plaintiffs  submitted  that  the  direction,  contained  in  the  will  of 
William  Chester  the  younger,  for  postponing  the  payment  of  the 
shares  of  the  stock  appointed  by  him  to  his  children,  was  inopera- 
tive, and  that  such  shares  were  payable,  immediately,  to  such  of  the 
plaintiffs  as  were  adult,  and  that  the  shares  of  the  infant  plaintiffs 
would  be  payable  on  their  attaining  21,  or,  as  to  such  of  them  as 
were  females,  on  their  marriage,  although  their  mother  might  be 
then  living.     *     *    * 

Mr.  Bethell  and  Mr.  Glasse,  for  the  plaintiffs.     *     *     » 

1 106  ]  Mr.  Jones  appeared  for  the  defendants,  who  were  the  trusieet 

of  the  stock  and  the  mother  of  the  plaintiffs ;  but — 

The  Yice-Chancellob,  without  hearing  him,  said,  shortly :  It 
appears  to  me  to  be  totally  void. 
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The  decree  declared  that  the  will  of  William  Chester,  the  son,      Cuesteb 
was  not  a  good  appointment  under  the  power  given  by  the  will    chadwick. 
of  William   Chester,  the  father,  so  far  as  the  will  of  the  son 
directed   the  income  of  the  fund  in  question  to  be  paid   to  the 
defendant  Mary  Ann  Chester  during  her  life ;  and  that,  as  to  the 
income  of  the  fund  during  the  life  of  the  mother,  the  same  was 
^payable  under  the  limitation  in  default  of  appointment  contained       [  *107  ] 
in  the  will  of  the  father.     The  decree  then  ordered,  with  the  consent 
of  the  seven  adult  children,  that  seven-elevenths  of  the  dividends  of 
the  fund  should  be  paid  to  the  defendant  Mary  Ann  Chester,  for 
the  maintenance  of  the  four  infant  plaintiffs,  until  further  order, 
and  that  the  remaining  four-elevenths  should  be  paid  to  her  for  the 
same  purpose. — Reg.  Lib.  A.  1841,  fo.  1854  b. 


TREVOR  V.  TREVOR. 

(13  Simons,  108—152 ;  S.  C.  11  L.  J.  Ch.  417 ;  6  Jur.  863.) 

[Affibmed  on  appeal  to  the  House  of  Lords,  as  reported  in 
1  H.  L.  C.  289.] 


IN     THE 


HOUSE 


OF    LORDS. 


From  the  Goubt  of  Exchequeb  in  Scotland. 

THOMSON  V.  HER  MAJESTY'S  ADVOCATE- 
GENERAL. 

(13  Simona,  153—164.) 
fSBB  12  CI.  &  Pin.  1.] 


1843. 

July  20,  26, 

27. 

Shadwbll, 
V.-C. 

[108] 


1842. 
July. 

1846. 
I\}b,  17, 18. 

[163] 


HARE   V.   CARTRIDGE  (1). 

(13  Simons,  16i^— 168.) 

A  testator  bequeathed  his  residue  to  his  first  cousins,  the  children  of  his 
father's  brother,  of  the  name  of  C.  The  testator's  father  had  two  brothers 
of  the  name  of  C,  both  of  whom  had  left  children :  Held,  that  the  bequest 
was  not  void  for  uncertainty ;  but  that  the  children  of  both  the  brothers 
were  entitled  to  share  in  the  residue. 

Joseph   Gartbidoe,  the  testator  in  the  cause,  bequeathed  the 

residue  of  his  personal  estate  to  the  plaintiffs,  upon  trust  to  pay 

(1)  DistingniBhed  and  questioned,  In  re  Stephemon  [1897]  1   Ch.  75,  66, 
L.  J.  Ch.  93,  75  L.  T.  495,  C.  A. 


1842. 
July  13. 

Shadwbll, 
V.-C. 

[165] 
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Habe  and  apply  and  to  equally  divide  the  same  nnto  and  between 
CAttTuiDOB.  aiid  amongst  his  first  cousins,  the  children  of  his  father's  brother 
of  the  name  of  Cartridge,  and  his  nephews  and  nieces,  children  of 
his  half  brothers  of  the  name  of  Webb,  such  half  brothers  being  the 
children  of  his  mother  by  her  first  husband,  or  to  such  of  them,  his 
said  cousins,  nephews  or  nieces  as  should  be  living  at  the  time  of 
his  decease :  and,  in  case  any  or  either  of  his  said  cousins,  nephews 
or  nieces  should  have  departed  this  life,  in  his  lifetime,  leaving 
a  child  or  children,  such  child  or  children  should  take  their 
parent's  share. 

The  testator's  father  had  two  brothers  of  the  name  of  Cartridge, 
James  and  Bichard.  Both  of  them  died,  in  the  testator's  lifetime, 
leaving  children,  some  of  whom  survived  the  testator. 

[  1A6  ]  The  bill  was  filed,  against  the  surviving  children  of  the  two 

brothers  of  the  testator's  father,  the  nephews  and  nieces  of  the 
testator  of  the  name  of  Webb  and  his  next  of  kin,  for  the  purpose 
of  having  his  estate  duly  administered,  and  the  rights  and  interests 
of  the  defendants  to  and  in  the  residue,  ascertained  and  declared 
by  the  Court. 

Mr.  O.  Richards  and  Mr.  Dixon  appeared  for  the  plaintiffs. 

Mr.  Girdlestone  [and  Mr.  Pole]  for  the  surviving  children  of  the 
two  brothers,  [cited  Sleech  v.  Thoiington  (i)],  Garrey  v.  nihbert(2), 
and  Harrison  v.  Harrison  (3),  in  order  to  show  that  the  children  of 
both  the  brothers  ought  to  be  held  to  be  objects  of  the  trust. 

Mr,  Wakefield,  Mr.  Teed,  Mr.  Stinton  and  Mr.  Piggott,  for  the 
defendants  the  Webbs,  said  that  it  was  uncertain  whether  the 
testator  intended  the  children  of  the  one  brother  or  of  the  other  to 
be  objects  of  the  trust ;  and,  therefore,  the  Webbs  were  entitled  to 
the  whole  of  the  trust  fund :  Barber  v.  Barber  (4). 

[  167  ]  Mr.  Shee,  for  the  testator's  next  of  kin,  said  that  the  Webbs 

were  entitled  to  so  much  only  of  the  fund  as  the  other  persons 
named  as  objects  of  the  trust,  were  not  entitled  to ;  and,  therefore, 
the  uncertainty  with  regard  to  those  other  persons,  affected  the 
whole  of  the  trust,  and  rendered  it  altogether  void.  He  cited 
Chapman  v.  Broun  (5)  ;  Simon  v.  Barber  (6) ;  Bennett  v.  Hayter  (7) ; 
and  Skrymsher  v.  Northcote  (8). 

(1)2  Ves.  Sen.  560.  (5)  5  R.  B.  351  (6  Ves.  404). 

(2)  12  E.  R.  155  (19  Ves.  125).  (6)  29  R.  R.  12  (5  Russ.  112). 

(3)  32  R.  R.  145  (1  Russ.  &  My.  72).  (7)  50  R.  R.  110  (2  Beav.  81). 

(4)  45  R.  R.  349  (3  My.  &  Cr.  688).  (8)  IS  R.  R.  142  (1  Swanst  o66}. 
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Hare 
r. 


The  Vice-Chancbllor  : 

I  am  of  opinion  that  the  testator's  first  cousins  on  his  father's    Cartridge. 
side,  are  entitled  to  take. 

He  has  given  the  residue  of  his  personal  estate  to  trustees,  upon 
trust  to  pay,  apply  and  equally  divide  the  same  unto,  between  and 
amongst  his  first  cousins,  the  children  of  his  father's  brother  of  the 
name  of  Cartridge,  and  his  nephews  and  nieces,  children  of  his 
half  .brothers  of  the  name  of  Webb ;  such  half  brothers  being  the 
children  of  his  mother  by  her  first  husband  ;  or  to  such  of  his  said 
cousins,  nephews  or  nieces  as  shpuld  be  living  at  the  time  of  his 
decease ;  and,  in  case  any  or  either  of  his  said  cousins,  nephews  or 
nieces  should  have  departed  this  life  in  his  lifetime  leaving  a  child 
or  children,  such  child  or  children  should  take  their  parent's  share. 
Now,  it  is  obvious,  that  he  had  two  classes  of  persons  in  his  view, 
namely,  his  cousins  and  his  nephews  and  nieces,  the  children  of 
certain  persons  whom  he  has  named.  But  it  has  been  said  that 
the  trust  is  void,  because,  having  had  two  brothers  of  the  name  of 
Cartridge,  he  has  used  the  word  "brother"  in  the  singular 
number.  He  has  not,  however,  used  any  negative  words,  so  as  to 
•exclude  the  children  of  any  brother  of  his  father  of  the  name  of  [  *168  ] 
Cartridge  from  taking.  And,  therefore,  it  does  not  appear  to  me 
that  there  is  any  thing  inconsistent  in  holding  that  all  the  testator's 
first  cousins,  who  were  children  of  his  father's  brothers  of  the 
name  of  Cartridge,  are  entitled  to  take. 

Declare  that,  according  to  the  true  construction  of  the  will,  all 
the  testator's  first  cousins,  children  of  his  brothers  of  the  name  of 
Cartridge,  and  all  his  nephews  and  nieces,  children  of  his  half 
brothers  of  the  name  of  Webb,  who  were  living  at  the  time  of  his 
decease,  and  the  children  then  living  of  such  of  his  said  cousins, 
nephews  and  nieces  as  were  then  dead,  are  entitled  to  share  in  the 
residue  of  his  personal  estate. 


CAMPBELL  V.   CAMPBELL. 

(13  Simons,  168—170;  S.  C.  11  L.  J.  Ch.  382 ;  6  Jur.  635.) 

If  aQ  executor  in  India  <x)llects  part  of  the  assets  there,  and  then  comes 
to  England,  and  has  the  remainder  remitted  to  him  by  his  agent,  he  is 
entitled  to  commission  on  that  part  only  which  he  collected  in  India. 

Th£  testator  in  this  cause,  was  resident  in  India  and  died  there 
in    1B32,  having  appointed  the   defendant,   who   also  resided  in 


1842. 
July  15. 

SUADWELL, 
V.-C. 

[168] 
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Campbell  India,  his  executor.  A  few  months  after  his  death,  the  defendant 
Campbell,  pi'oved  his  will  in  Calcutta ;  and  collected  part  of  his  assets.  In 
1886  the  defendant  came  to  this  country,  and  proved  the  will  in  the 
Prerogative  Court  of  the  Archbishop  of  Canterbury.  After  the 
defendant's  departure  from  India,  two  of  his  friends  who  resided  in 
India  and  acted  as  his  agents  there,  collected  the  remainder  of  the 
assets,  and  remitted  the  amount  to  him,  for  which  they  charged 
and  were  allowed  a  commission  of  one  quarter  per  cent. 

The  Master,  in  taking  the  accounts  of  the  testator's  estate, 
[  *169  ]  allowed  the  defendant  commission,,  at  51,  per  *cent.  upon  the  sum 
total  of  the  assets.  The  plaintiffs  excepted  to  the  report,  on  the 
ground  that  the  Master  ought  to  have  allowed  the  commission 
on  such  part  only  of  the  assets  as  the  defendant  had,  himself, 
collected  in  India. 

Mr,  Stuart  and  Mr.  James,  in  support  of  the  exception,  cited 
Cocker  ell  v.  Barber  (i)  and  Denton  v,  Davy  (2). 

Mr.  Q.  Richards  and  Mr.  Keene,  for  the  defendant.     *     *    * 

The  Vice-Chancbllor  : 

I  remember  that,  some  years  ago,  I  took  some  pains  to  ascertain 
what  the  law  was  with  respect  to  the  allowance  of  commission  to 
an  Indian  executor:  and  I  ascertained  that  it  was  allowed  in 
respect  only  of  the  assets  collected,  by  the  executor,  whilst  he  was 
in  India :  and  that  it  was  allowed  because  the  Indian  Courts  allow 
it :  and,  as  the  Indian  Courts  allow  it  on  the  ground  of  residence  in 
India,  it  is  allowed,  by  the  Courts  in  this  country,  on  the  same 
ground. 

The  language  of  the  order  pronounced  by  Sir  John  Leaoh,  V.-C, 
in  Cockerell  v.  Barber,  which  was  affirmed  by  Lord  Eldon, 
seems  to  me  to  be  decisive  of  the  question.  His  Honour  declared 
that  the  executor  in  that  case,  was  entitled  to  be  allowed,  on 
passing  his  accounts  before  the  Master,  commission,  after  the  rate 
of  51.  per  cent.,  upon  all  the  assets  collected  and  received  or  to  be 
collected  and  received  by  him  in  India. 
[  170  ]  With  respect  to  the  case  of  Denton  v.  Davy,  I  have  to  observe 

that,  though  the  judgment  in  that  case  was  delivered  by  me,  it  was 
an  expression,  not  of  my  own  individual  opinion  merely,  but  of  the 

(1)  28 R.  R.  181  (1  Sim.  23;  affirmed  (2)  1  Moore,  P.  C.  15, 

2  Buss.  585). 
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opinions  of  all  the  members  of  the  Judicial  Committee  of  the  Privy 
Council  who  were  present  on  the  occasion. 

What  I  propose  to  do,  in  the  present  case,  is  to  allow  the  excep- 
tion; and  to  declare  that  the  Master  ought  to  have  allowed  the 
commission  in  respect  only  of  that  portion  of  the  assets  which  was 
collected,  by  the  defendant,  whilst  he  was  in  India. 

In  Hovey  v.  Blakeman  (i),  the  question  was  whether  the  executors 
of  the  testator,  who  had  been  his  agents  in  his  lifetime,  were 
entitled  to  commission  on  the  money  due  on  certain  bills  of 
exchange  which  they  received  after  his  death ;  and  it  was  held  that 
they  were  not ;  because  the  bills  had  been  remitted  to  them  by  the 
testator  in  his  lifetime ;  and  therefore  the  receipt  of  the  money  was 
to  be  referred  to  his  act. 


Campbell 

r. 
Campbell. 


FENTIMAN   v.   FENTIMAN(2). 

(13  Simons,  171—172.) 

Under  a  will  an  infant  was  entitled  to  maintenance  out  of  the  income  of 
property  which  was  devised  to  him  provided  he  attained  21 ;  and  100/.  a 
year  was  allowed  by  the  Master  for  that  purpose :  but  the  income  of  the 
property  was  scarcely  sufficient  to  pay  certain  annuities  and  other  prior 
charges  thereon.  Under  those  circumstances  it  was  ordered  that  the 
trustees  and  executors  should  be  at  liberty,  out  of  any  funds  in  their  handsi 
to  pay  the  100/.  a  year ;  and,  if  the  same  should  be  insufficient,  that  what 
the  guardians  should  pay  for  the  infant's  maintenance,  should  form  a 
charge  upon  his  interest  in  the  property. 

Under  the  will  of  the  testator  in  this  cause,  the  plainti£f,  who 
was  an  infant  of  the  age  of  10  years,  was  entitled  to  have  the 
Borplus  income  of  the  testator's  property,  after  paying  certain 
annuities  and  other  charges  thereon,  applied  for  his  maintenance 
and  education  during  his  minority ;  and,  provided  he  attained  21, 
he  would  become  entitled  to  the  corpus  of  the  property. 

Since  the  testator's  death  the  plaintiff  had  been  maintained  and 
educated  by  his  mother,  Mary  Ann  Hoy,  who,  after  the  testator's 
death,  married  the  defendant  Bobert  Twentyman ;  and,  in  pursuance 
of  the  decree  made  at  the  hearing  of  the  cause,  the  Master  found 
1481.  to  be  due  to  her  for  the  plaintiff's  past  maintenance  and 
education,  and  that  1002.  a  year  would  be  proper  to  be  allowed  for 
those  purposes  in  future.  It  appeared,  however,  on  the  cause 
coming  on  to  be  heard  for  further  directions,  that  the  income  of  the 
testator's  property  was  scarcely  sufficient  to  pay  the  annuities  and 

(1)  4  Yes.  596.  Ch.  Div.  397,  55  L.  J.  Ch.  833,  55 

(2)  Cadman  v.    Gadman  (1886)  33      L.  T.  569. 


1842. 
July  22. 

Shadwbll, 
V.-C. 

[171] 
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Fektiman 

FsaJTIMAN. 


[  •172  ] 


the  interest  of  the  other  charges  thereon.  Under  those  circum- 
stances, the  order  on  further  directions,  after,  amongst  other  things, 
appointing  Mrs.  Twentyman  and  the  defendant  J.  P.  Fearon  to  be 
the  guardians  of  the  plaintiff  during  his  minority,  proceeded  as 
follows:  ''And  it  is  ordered  that  the  defendants  J.  P.  Fearon  and 
J.  S.  Yeats  (the  executors  and  trustees  of  the  will),  out  of  the  clear 
rents  and  profits  of  the  said  testator's  *freehold,  copyhold  and 
leasehold  estates,  after  payment  of  the  interest  on  the  mortgage  in 
the  report  mentioned  and  the  prior  charges  and  outgoings  on  the 
said  estates,  pay  the  annuities  of  2002.  each  bequeathed,  by  the  said 
testator's  said  will,  to  the  defendants  Catharine  Fentiman  and 
Mary  Ann  Twentyman,  until  the  further  order  of  this  Court :  and 
it  is  ordered  that  they  be  at  liberty,  out  of  any  funds  in  their  hands, 
to  pay  to  the  said  defendant  Mary  Ann  Twentyman,  on  her  separate 
receipt,  the  sum  of  148Z.,  for  the  past  maintenance  of  the  plaintiff 
up  to  the  5th  day  of  June,  1840,  and  the  yearly  sum  of  lOOZ.  for 
his  future  maintenance,  from  the  last-mentioned  day,  certified,  by 
the  Master's  report,  to  be  proper  to  be  allowed  for  that  purpose ; 
and,  if  the  same  shall  be  insufficient,  declare  that  what  the 
defendants  Mary  Ann  Twentyman  and  J.  P.  Fearon,  or  either  of 
them,  shall  have  paid  or  shall  pay  in  respect  of  such  past  and 
future  maintenance,  forms  a  charge  upon  the  estate  and  interest  of 
the  plaintiff  in  the  real  and  personal  estate  of  the  said  testator, 
given  and  devised  to  him  by  the  said  will." 


The  counsel  in  the  cause  were  Mr.  G.  RichardSy  Mr,  Teed,  Mr. 
Wood,  Mr.  J.  Baily,  Mr.  Torriano,  Mr.  De  Gex,  and  Mr.  Bilton. 


1842. 
July  28. 

Shadwell, 
V.-C. 

[173] 


TALBOT  V.  FORD. 

(13  Simons,  173—175.) 

A  lease  of  mines  contained  a  covenant  that,  if  the  lessor  should,  at  any 
time  before  the  expiration  or  determination  of  the  lease,  give  notice,  in 
writing,  to  the  lessee,  of  his  desire  to  take  all  or  any  part  of  the  machinery, 
stock  in  trade,  implements,  &c.  in  or  about  the  mines,  then  the  lessee 
would,  at  the  expiration  of  the  lease,  deliver  the  articles  specified  in  the 
notice  to  the  lessor,  on  his  paying  the  value  of  them,  such  value  to  be 
ascertained  in  the  manner  therein  mentioned  :  Held  that  the  covenant  was 
so  injurious  and  oppressive  to  the  lessee,  that  the  Court  ought  not  to  enforce 
it,  or  to  grant  an  injunction  to  prevent  a  breach  of  it. 

The  plaintiff  was  the  lessor,  and  the  defendant,  Digby,  was  the 
lessee  of  certain  mines  in  Wales,  for  thirty-one  years  from  the  25th 
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of  March,  1837.  The  lease  contained  a  covenant,  on  the  part  of  the  Talbot 
lessee,  that,  in  case  the  plaintiff,  his  heirs  or  assigns,  should,  at  any  ford. 
time  before  the  expiration  or  sooner  determination  of  the  lease,  give 
to  Digby,  his  executors  &c.  notice,  in  writing,  of  his  desire  to  take, 
at  a  valuation,  all  or  any  part  of  the  moveable  machinery,  going 
gear,  stock  in  trade,  implements,  utensils,  articles  and  things  in  or 
about  the  mines,  then  Digby,  his  executors  &c.  would,  on  the 
expiration  or  determination  of  the  lease,  deliver,  to  the  plaintiff,  his 
heirs  or  assigns,  all  or  such  part  of  the  said  moveable  machinery 
&c.  as  should  be  specified  in  the  notice,  and,  thereupon,  the 
plaintiff,  his  heirs  or  assigns,  should  pay  to  Digby,  his  executors  &c. 
the  fair  value  of  the  articles  so  delivered,  such  value  to  be  settled 
by  arbitration. 

In  1841,  Digby  assigned  the  machinery,  implements,  utensils,  and 
other  articles  in  and  about  the  mines,  to  the  defendant  Ford,  as  a 
security  for  money  lent.  In  1842,  Ford  advertised  the  articles  for 
sale,  in  pursuance  of  a  power  for  that  purpose  contained  in  his 
security.  Shortly  afterwards,  the  plaintiff,  without  having  taken 
any  step  to  determine  the  lease,  served  *Digby  with  a  notice,  in  [  ♦174  ] 
writing,  expressing  his  desire  to  take,  at  a  valuation  to  be  made 
according  to  the  covenant,  such  part  of  the  moveable  machinery, 
going  gear  &c.  in  and  about  the  mines,  as  was  mentioned  in  the 
notice :  and  then  filed  the  bill  in  this  cause  praying  that  it  might 
be  declared  that  he  was  entitled  to  have  the  covenant  specifically 
performed,  and  that  Ford  might  be  restrained  from  selling  or 
removing  the  articles  mentioned  in  the  notice. 

Mr.  Bethell,  and    Mr.    W.  M.  James^  now  moved  for  the 
injunction. 

Mr.  Wakefield^  Mr.  G.  Richards^  and  Mr.  Chandleas,  opposed 
the  motion. 

They  said  first  that,  under  the  covenant  which  the  bill  sought 
to  enforce,  the  lessor  might  give  notice,  shortly  after  the  commence- 
ment of  the  term,  of  his  desire  to  purchase  the  stock  in  trade  or 
any  of  the  other  articles  mentioned  in  the  covenant,  and  thereby 
prevent  the  lessee  from  disposing  of  his  stock  in  trade  or  of  any  of 
the  other  articles  specified  in  the  notice,  until  the  end  of  the  term ; 
and  that  such  a  covenant  was  so  hard  and  unreasonable,  that  the 
Court  would  not  give  effect  to  it :  Kimberley  v.  Jennings  (i) .  Secondly, 
(1)  38E.  R.  130  (6  Sim.  340). 
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Talbot 
Ford. 


r  MTs  ] 


that  the  Court  would  not  act  upon  an  agreement  to  purchase 
property  at  a  price  to  be  fixed  by  arbitrators :  Gourlay  v.  The 
Duke  of  Somerset  (i). 

The  Vicb-Chancbllor  : 

It  is  not  unusual  to  insert,  in  leases  of  mines,  a  covenant  which 
enables  the  lessor  to  purchase  machinery  *and  other  articles 
belonging  to  the  lessee  and  used  by  him  in  working  the  mines,  on 
the  lessor  giving  notice  of  his  desire  to  purchase  them,  shortly 
before  the  expiration  of  the  lease ;  so  that  the  lessor's  option  of 
purchasing  the  articles,  is,  of  necessity,  confined  to  such  as  may  be 
in  or  about  the  mines  at  the  expiration  of  the  lease.  But  the  cove- 
nant on  which  the  present  motion  is  founded,  enables  the  lessor,  at 
any  time  after  the  commencement  of  the  term,  to  put,  as  it  were,  a 
ne  amoveaa  upon  the  lessee's  stock  in  trade  and  other  articles  used 
by  him  in  working  the  mines;  that  is,  it  enables  the  lessor  to  defeat, 
to  a  considerable  extent  at  least,  the  object  and  intention  of  the 
lessee  in  taking  the  lease.  For  I  do  not  see  how,  consistently  with 
the  power  which  this  covenant  purports  to  give  to  the  lessor,  the 
lessee  can  work  the  mines  to  any  advantage.  It  seems  to  me  that 
it  was  by  mere  want  of  caution  that  this  covenant  was  worded  as  it 
is ;  for  I  can  not  suppose  that  the  parties  could  have  intended  that 
it  should  be  expressed  in  the  unqualified  terms  in  which  we  find  it. 
But,  be  that  as  it  may,  my  opinion  is  that  it  is  so  injurious  and 
oppressive  to  the  lessee,  that  this  Court  ought  not  to  interfere  for 
the  purpose  of  giving  effect  to  it ;  and,  therefore,  I  shall  not  grant 
the  injunction. 


1842. 
Nov,  3. 

Shadwell, 
V.-C. 

[  176  ] 


Ex  PARTE  The  CLOTHWOEKEES'   COMPANY  (2). 

(13  Simons,  176—182.) 

Estates  were  devised  to  A.  for  life,  remainder  to  B.  for  Hfe,  remainder  to 
liis  sons  successively  in  tail  male.  A.  and  B.,  during  the  infancy  of  K's 
eldest  son,  obtained  an  Act  of  Parliament,  vesting  the  estates  in  trusteee  in 
trust  to  sell :  Held  that  A.  and  B.  must  covenant  with  the  purchaser  for 
the  title.  If  settled  estates  are  sold  under  a  power  to  sell  them  with  the 
consent  of  the  tenant  for  life,  he  must  covenant  for  the  title. 

In  June,  1841,  Francis  Edward  Witts,  being  tenant  for  life,  under 
the  will  of  Broome  Witts,  of  three  houses  in  Penchurch  Street, 
London,  with  remainder  to  his  son,  Edward  Francis  Witts,  for  life, 
with  remainders  to  the  first  and  other  sons  of  Edward  Francis 

(1)  13  R.  R.  234  (19  Ves.  429).  5  Eq.  115,  37  L.  J.  Ch.  224,  17  L.T. 

(2)  EarlPouhtt  v.  Hood  (1868)  L.  R.      486. 
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Witts  in  tail  male  (i) ;  with  divers  remainders  over  ;  and  the  Cloth- 
workers'  Company  being  entitled  to  a  fund  in  Court,  which  was 
liable  to  be  invested  in  the  purchase  of  freehold  estates,  it  was 
agreed  between  them  that  the  Messrs.  Witts  should  obtain  an  Act 
of  Parliament  to  enable  them  to  sell  the  houses,  and  that  the 
Company  should  purchase  them  for  such  a  sum,  to  be  paid  out  of 
the  fund  in  Court,  as,  if  laid  out  in  Consols  at  the  time  of  completing 
the  purchase,  would  buy  10,000?.  of  that  stock;  and  that,  upon 
payment  of  the  purchase-money  to  the  person  or  persons  who, 
ander  the  Act,  should  be  authorized  to  receive  and  give  a  discharge 
for  it,  the  houses  should  be  conveyed,  by  all  proper  parties,  to  the 
Company  and  their  successors,  freed  and  discharged  from  all  estates, 
titles,  charges,  and  incumbrances  whatsoever. 

By  an  order  of  the  Court  made  in  November,  1841,  it  was  referred 
to  the  Master,  to  settle  and  approve,  as  *soon  as  the  Act  of  Parlia-  [  •177  ] 
ment  should  be  obtained,  of  a  proper  conveyance  of  the  houses  to 
the  Company ;  and  it  was  ordered  that,  upon  the  Master  certifying 
his  approval  of  such  conveyance,  the  purchase-money  should  be 
raised  by  sale  of  a  competent  part  of  the  fund  in  Court,  and  should  be 
paid  into  the  Bank  and  be  carried  over  to  the  credit  of  such  account 
as  the  Master  should  certify  to  be  directed  or  authorized  by  the  Act  . 
of  Parliament. 

The  Act  ♦  *  was  accordingly  obtained ;  and,  thereby,  the 
houses  were  vested  in  two  trustees  in  fee,  discharged  of  the  uses  &c. 
contained  in  the  will  of  Broome  Witts,  in  trust  to  sell  the  same  to 
the  Company  for  the  sum  agreed  upon;  and,  upon  payment  of 
that  sum  into  the  Bank  according  to  the  directions  of  the  Act,  to 
convey  and  assure  the  houses,  to  the  Company,  their  successors  and 
assigns. 

In  pursuance  of  the  order  of  November,  1841,  the  Master 
approved  of  a  draft  of  a  conveyance  of  the  houses,  to  be  made 
between  the  trustees  of  the  Act  of  the  one  part,  the  Messrs.  Witts 
of  the  second  part,  and  the  Company  of  the  third  part:  but  it 
contained  no  covenants  for  title.  Whereupon  the  Company  pre- 
sented a  petition  insisting  that  the  draft  ought  to  have  contained 
covenants  on  the  part  of  the  Messrs.  Witts,  severally,  that,  not- 
withstanding any  act  done  by  them  or  the  trustees  of  the  Act,  or 
by  Broome  Witts,  the  testator,  or  any  person  claiming  under  him, 
the  trustees  and  the  Messrs.  Witts,  or  some  or  one  of  them,  had 
power  to  convey  the  houses ;  and  for  the  quiet  enjoyment  thereof » 
(I)  The  first  tenant  in  tail  male  was  a  minor,  aged  only  17  months. 
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Ex  parte      free  from  incumbrances ;  and  for  the  further  assurance  *thereof 

Cloth-       by  the  Messrs.  Witts  and  their  heirs,  and  by  the  trustees  and  the 

woRKBBs'     survivor  of  them  and  his  heirs,  and  all  persons  claiming  under  the 

Company.  ^  i  •     j 

[  •178  ]      testator :  or,  at  any  rate,  that  the  draft  ought  to  have  contamed 

a  covenant,  on  the  part  of  the  Messrs.  Witts,  that  they  had  not 

incumbered  the  houses.     The  petition  prayed  that  it  might  be 

referred  back  to  the  Master  to  review  his  report;   and  that  it 

might  be  declared  that,  in  the  conveyance  to  be  made  to  the 

petitioners,  the  Messrs.  Witts  ought  to  enter  into  such  or  the  like 

covenants  as  before  mentioned ;  or  that  they  ought,  at  any  rate, 

to  covenant  that  they  had  not  incumbered  the  houses. 

Mr.  Lloyd  appeared  for  the  Clothworkers'  Company. 

Mr.  Craig,  for  the  Messrs.  Witts,  contended  that  they  were  not 
bound  to  enter  into  covenants  for  the  title  to  the  houses,  first,  because 
they  were  not  the  absolute  owners  of  them  ;  and,  secondly,  because 
the  rights  of  all  persons  claiming  under  either  the  Messrs.  Witts  or 
the  testator,  were  barred  by  the  Act  of  Parliament ;  for,  although 
it  contained  a  saving-clause,  the  rights  of  those  persons  were 
excluded,  expressly,  from  the  protection  of  that  clause  (i). 

The  Vice-chancellor  said  that,  supposing  the  necessity  for  the 
[♦179]  covenants  not  to  be  done  away  with  by  the  *exception  in  the 
saving-clause,  the  question  was  what  was  the  rule  as  to  the  obligation 
of  tenants  for  life,  in  cases  like  the  present,  to  enter  into  covenants 
for  title :  that  he  apprehended  that,  where  the  only  persons  who 
were  immediately  interested  in  the  estates  were  tenants  for  life,  it 
was  the  usual  course  to  make  them  covenant  for  the  title :  that  the 
tenants  for  life  in  this  case  stood  in  the  same  situation  as  if  there 
had  been  a  power  to  sell  the  estates  with  their  consent ;  in  which 
case,  it  would  be  a  matter  of  course  for  them  to  enter  into  the 
covenants. 

Notwithstanding  the  comprehensive  terms  in  which  the  exception 
in  the  saving-clause  was  expressed,  the  Vice-chancellor  considered 
that  that  exception  did  not  include  the  assigns  of  the  testator  him- 
self ;  the  words  :  ''  and  all  and  every  the  assigns  of  the  said  several 

(1)  The    clause    alluded  to  above,  the  assigns  of  the  said  several  persons 

saved  the  rights  of  aU  persons  except  respectively,  and  all  persons  claiming 

F.  E.  Witts,  E.  F.  Witts,  the  sons  of  through  or  under  such  persons  respec- 

the  latter,  the  heirs  male  of  such  sons,  tively,  and  all  other  persons  claiming 

the  remaindermen  (all  of    whom    it  or  to  claim  under  the  testator's  wilL 
named),  the  right  heirs  of  the  testator. 
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persons  respectively,"  meaning  only,  as  he  thought,  the  assigns      Ex  parte 

The 

of  the  devisees  whose  names  had  been  previously  mentioned.  cloth- 

His  Honour  added  that  it  must  be  referred  back  to  the  Master,     comp^ 
to  review  his  report ;  but  that  it  would  not  be  necessary  for  the 
covenants  to  extend  to  the  acts  of  those  persons  whose  rights  were 
excluded,  by  the  exception  in  the  saving-clause,  from  the  protection 
of  that  clause. 

A  petition  was  presented,  in  the  same  matters,  by  the  Messrs. 
Witts,  insisting  that  they  ought  not  to  be  made  parties  to  the 
intended  conveyance.     But 

The  Vice-Chancellor  said  that  they  were  necessary  parties, 
because,  as  he  had  before  decided,  they  were  *bound  to  covenant  [  *180  ] 
for  the  title  to  the  premises  agreed  to  be  sold ;  and  also  because 
the  agreement  between  them  and  the  Company,  stipulated  that  all 
deeds  and  documents  in  their  possession  which  related  as  well  to 
other  property  as  to  the  premises  agreed  to  be  sold,  should  be 
retained  by  them,  but  that  the  Company  should  be  entitled  to 
a  covenant  for  the  production  of  such  deeds  and  documents; 
and  that  that  stipulation  alone,  made  the  Messrs.  Witts  necessary 
parties  (i). 

Petition  dismissed.  [  182  ] 


BLYTHE   V.   GEANVILLE  (2).  i842. 

NovAh 
(13  Simons,  190—198;  S.  C.  12  L.  J.  Ch.  82;  6  Jur.  961.)  

By  a  marriage  settlement,  1,6001,  and  2,700/.  stock,  of  which  the  lady  Shadwbll, 
was  possessed,  were  settled  in  trust  for  her  separate  use  for  life,  remainder 
in  trust  for  her  intended  husband  for  life,  and  after  his  death  as  the  wife 
should  appoint  by  will :  and  the  intended  husband  covenanted  that,  if  the 
marriage  should  take  effect,  he  would,  as  often  as  occasion  should  require, 
join  with  his  wife,  in  doing  all  necessary  acts  for  assigning  to  the  trustees, 
all  the  property  to  which  his  wife  should  become  entitled  during  the  cover- 
ture, upon  the  trusts  declared  of  the  1,500/.  and  2,700/.  stock.  At  the  date 
of  the  settlement,  the  wife  had  an  absolute  vested  interest  in  1,935/.  stock, 
expectant  on  her  father's  death,  but  it  was  not  mentioned  in  the  settlement. 
During  the  marriage,  the  husband  became  bankrupt,  and  then  the  wife's 
father  died:  Held  that  the  1,935/.  stock  did  not  belong  to  the  husband's 
assignee  as  part  of  his  estate,  but  was  bound  by  his  covenant,  as  being 
property  to  which  the  wife  would  become  entitled  during  the  coverture. 


V.-C. 

[190] 


In  July,  1815,  the  defendants  Samuel  Downes,  and  Charles 
Downes  the  younger  and  the  plaintiff,  who  was  then  single,  became 

(1)  It  is  submitted  that  the  covenant  13  Eq.  295,  41  L.  J.  Ch.  191,  26  L.  T. 
might  have  formed  the  subject  of  a  159;  Jieid  v,  Reid  (1886)  31  Ch.  Div. 
distinct  deed.  402,  55  L.  J.  Ch.  294,  54  L.  T.  100. 

(2)  Inre  ClinUni'a  Trust {IHll)  L.H. 
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Bltthb      possessed  of  certain  sums  of  Bedaced  Annuities,  as  the  next  of  kin 

Gbanville.    0^  William  Ehodes,  their  late  uncle ;  and,  being  desirous  of  making 

some  provision  for  their  father,  Charles  Downes  the  elder,  the 

[  *191  ]  plaintiff  transferred  1,985Z.  Beduced  Annuities,  part  of  *the  stock 
of  which  she  so  became  possessed,  and  her  brothers  transferred 
two  further  sums,  parts  of  the  stock  of  which  they  so  became 
possessed,  making,  in  the  whole,  4,670Z.  Beduced  Annuities,  into 
the  names  of  the  defendants  John  Granville  and  George  Brydges 
Granville,  in  trust  for  Charles  Downes  the  elder,  for  his  life,  and, 
after  his  decease,  in  trust,  as  to  1,985Z.  Beduced  Annuities,  part  of 
the  4,6702.,  to  transfer  the  same  to  the  plaintiff,  her  executors  (be. 

By  the  settlement  on  the  marriage  of  the  plaintiff  with  E.  Blythe, 
dated  the  10th  of  October,  1817,  and  made  between  Blythe  of  the 
first  part,  the  plaintiff  of  the  second  part,  and  her  two  brothers  of 
the  third  part,  after  reciting  the  intended  marriage  and  that  the 
plaintiff  was  possessed  of  1,5002.  sterling  and  also  of  2,7002. 
Consols,  and  that,  upon  the  treaty  for  the  marriage,  it  was  agreed 
that  the  1,5002.  should  be  lent  to  Blythe,  and  that  he  should 
execute  a  bond  to  Samuel  Downes  and  Charles  Downes  the  younger, 
for  securing  the  repayment  of  that  sum  with  interest,  and  that,  as 
well  that  sum  and  the  2,7002.  Consols,  as  also  all  the  future 
property  which  might  devolve  upon  or  come  to  the  plaintiff,  during 
her  then  intended  coverture,  by  virtue  of  any  gift,  will,  devise, 
descent,  or  by  virtue  of  the  statutes  made  for  the  distribution  of 
intestates'  estates,  or  by  any  other  means  whatsoever,  should  be 
settled  in  manner  thereinafter  mentioned ;  and  that,  for  effectuating, 
in  part,  the  purposes  aforesaid,  the  plaintiff  should  transfer  the 
2,7002.  Consols  into  the  names  of  Samuel  Downes  and  Charles 
Downes  the  younger,  upon  the  trusts  thereinafter  expressed ;  and 
that  Blythe  should  enter  into  such  covenant  as  therein  and 
hereinafter  mentioned,  for  effectually  conveying,  assigning,  and 

[  *192  ]  transferring  to  and  vesting  in  Samuel  Downes  and  Charles  ^Downes 
the  younger,  their  heirs,  executors,  administrators  or  assigns,  upon 
the  trusts  thereinafter  mentioned,  all  the  future  property  to  which 
the  plaintiff  should  or  might,  by  any  of  the  ways  or  means  afore- 
said, become  interested  in  during  her  then  intended  coverture ;  and, 
after  further  reciting  that  the  1,5002.  have  been  paid  to  Edward 
Blythe,  and  that  he  had  given  his  bond,  to  Samuel  Downes  and 
Charles  Downes  the  younger,  for  securing  the  repayment  of  that 
sum  with  interest,  and  that  the  plaintiff  had  transferred  the  2,700/. 
Consols  into  the  names  of  Samuel  Downes  and  Charles  Downes  the 
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younger ;  it  was  witnessed  and  declared  that  Samuel  Downes  and      Blythe 

Charles  Downes  the  younger  should  stand  possessed  of  the  l,500i.    gbanville. 

and  also  of  the  2,700Z.  Consols,  in  trust  for  the  plaintiff  until  the 

marriage,  and,  after  the  solemnization  thereof,  in  trust,  during  the 

life-time  of  the  plaintiff,  either  to  permit  the  1,5002.  to  remain  on 

the  security  of  the  bond,  or,  at  the  request  of  the  plaintiff,  to  call 

in  and  invest  the  same  upon  the  securities  therein  mentioned,  and 

to  stand  possessed  of  the  principal  and  the  securities  for  the  same, 

and  also  of  the  2,700Z.  Consols,  in  trust,  during  the  joint  lives  of 

the  plaintiff  and  of  Edward  Blythe,  for  the  plaintiff,  for  her  separate 

use,  but  without  power  of  anticipation ;  and,  if  the  plaintiff  should 

survive  Edward  Blythe,  then  upon   trust,  after  his  decease,  to 

assign  and  transfer  the  trust  funds,  to  the  plaintiff,  her  executors 

&c. ;  but,  if  Edward  Blythe  should  survive  the  plaintiff,  then  upon 

trust,  after  her  decease,  to  assign  and  transfer  the  trust  funds  to 

such  person  or  persons  as  the  plaintiff  should,  by  her  will,  appoint, 

and,  in  default  of  such  appointment,  upon  trust  to  transfer  the 

funds  to  Edward  Blythe,  his  executors  &c.     And  Edward  Blythe 

covenanted  with  Samuel  Downes  and  Charles  Downes  the  younger 

that,  in  case  the  marriage  should   *take  effect,   he,   his  heirs,       [  *193  ] 

executors  or  administrators,  would,  at  the  expense  of  the  trust 

property,  join  with  the  plaintiff,  from  time  to  time,  as  often  as 

occasion  should  require,  in  making,  doing  and  executing  all  such 

acts,   deeds,   conveyances,   assignments,   matters  and    things    as 

should  be  necessary  or  requisite  for  effectually  conveying,  assigning 

and  transferring,   to   Samuel  Downes  and   Charles  Downes  the 

younger,  their  heirs,  executors  or  administrators,  all  the  property, 

of  what  nature  or  kind  soever,  to  which  the  plaintiff  should,  during 

the  coverture,  become  entitled,  in  order  that  the  same  might  be 

fully    and    effectually    vested    in    them,    their    heirs,   executors, 

administrators  and  assigns,  upon  trust  [as  therein  mentioned]. 

The  marriage  was  solemnized  on  the  day  after  the  date  of  the       [  i^^  ] 
settlement. 

In  March,  1820,  Blythe  became  bankrupt,  and  the  defendant 
Beynolds  was  chosen  the  assignee  of  his  estate.  At  the  time  of  his 
bankruptcy,  the  1,5002.  and  all  the  interest  that  had  become  due  on 
it,  remained  due  on  his  bond,  and  the  trustees  never  received  any 
dividend  in  respect  of  it.  Blythe  obtained  his  certificate  in 
May,  1820. 

In  November,  1839,  Charles  Downes  the  elder  died.  Upon  his 
decease,  the  trustees  of  the  settlement  applied  to  the  defendants 
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Blythe  John  Granville  and  George  Brydges  Granville,  to  transfer  to  them 
Granville,  the  1,935Z.  Reduced  Annuities,  upon  the  trusts  declared,  by  the 
settlement,  of  the  future  property  of  the  plaintiff;  but  the  Messrs. 
Granville  (as  the  bill  alleged)  refused  to  make  the  transfer,  on  the 
ground  that  the  1,985Z.  Beduced  Annuities,  was  not  subject  to  the 
trusts  of  the  settlement,  and  was  not  bound  by  the  covenant, 
therein  contained  on  the  part  of  Blythe,  to  convey  and  assign,  to 
the  trustees  thereof,  all  the  property  to  which  the  plaintiff  might 
become  entitled  during  their  coverture ;  and  that,  inasmuch  as  the 
marital  right  of  Blythe,  to  the  said  sum  of  Beduced  Annuities,  was 
not  affected  by  the  settlement,  the  same  became,  immediately  upon 
the  death  of  Charles  Downes  the  elder,  vested  in  the  defendant 
Beynolds,  as  his  assignee,  who,  accordingly,  claimed  to  be  entitled 
thereto. 

The  bill  prayed  that  it  might  be  declared  that  the  1,985Z.  Beduced 
[  *id^  ]  Annuities,  was  subject  to  the  trusts  of  *the  settlement,  and  that 
Blythe  might  be  decreed  to  execute,  or  to  join  with  the  plaintiff  in 
executing,  a  proper  assignment  thereof,  and  of  the  dividends  which 
had  accrued  thereon  since  the  death  of  Charles  Downes  the  elder, 
to  the  defendants  Samuel  Downes  and  Charles  Downes  the 
younger,  upon  the  trusts  of  the  settlement,  and  that  the  defendants, 
the  Messrs.  Granville,  might  be  decreed  to  transfer  the  same  to  them. 

The  defendant  Beynolds,  by  his  answer,  submitted  to  the 
judgment  of  the  Court,  whether  it  was  or  not  the  fact  that  the 
interest  of  the  plaintiff  in  the  1,9352.  Beduced  Annuities  imme- 
diately expectant  upon  the  death  of  C.  Downes  the  elder,  did, 
according  to  the  true  construction  of  the  terms  of  the  settlement, 
become  subject  to  the  trusts  thereof,  or  whether  the  Granvilles 
ought  or  ought  not  to  transfer  that  sum  into  the  names  of  Samuel 
Downes  and  Charles  Downes  the  younger,  upon  a  proper  assignment 
thereof  being  executed  to  them  by  Blythe. 

Mr.  Bethell  and  Mr.  Boyle,  for  the  plaintiff,  [cited  Graftey  v. 
Iluinpage  (i)] . 

The  Vice-Chancbllor: 
[  'lye  ]  The  words  "  become  entitled  "  *mean,  "  become  entitled  either 

in  possession  or  in  reversion." 

Mr.  K.  Parker  and  Mr.  Dixon,  for  the  defendant  Beynolds : 
[  197  ]  ♦     *     The  husband's  covenant  applies  to  property  to  which  the 

(1)  49  R  E.  284  (1  Beav.  46). 
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wife  might,  possibly,  become  entitled  at  some  time  or  other  during  Blythe 
the  coverture,  and  to  which  she  then  had  no  right  or  title  whatever ;  granvillk 
but  it  has  not  the  slightest  application  to  property  in  which  she 
then  had  an  absolute,  vested  interest.  And,  as  it  is  not  even  pre- 
tended that  she  has  any  claim  to  the  property  under  any  other 
clause  in  the  settlement,  the  husband's  marital  right  is  left 
unaffected;  and,  he  having  become  bankrupt,  his  assignee  is 
entitled  to  the  property. 

Mr.  Blunt  appeared  for  the  other  parties. 

The  YicB-GHANOELiiOB : 

I  have  no  doubt  upon  the  question  in  this  case. 

It  is  plain  what  the  parties  to  the  settlement  meant  to  do :  they 
meant  to  deal  with  all  the  wife's  property  that  was  in  a  tangible 
shape  at  the  time,  by  making  an  immediate  settlement  of  it  upon 
the  trusts  which  we  find  in  the  deed ;  and  they  meant  that  all  her 
other  property  should  be  settled  in  like  manner,  when  it  should  be 
in  a  tangible  shape.  And,  without  referring  to  the  recitals  in  the 
deed,  my  opinion  is  that  the  words  of  the  husband^s  covenant  do, 
vraprio  vigorCy  bind  all  the  wife's  other  property,  in  the  shape 
in  which  it  then  was. 

Under  the  deed  of  1815,  the  wife  had  a  reversionary  interest  in 
the  sum  of  1,9852.  Bednced  Annuities :  and,  by  the  settlement, 
the  husband  covenanted  that,  in  case  the  then  intended  marriage 
should  take  effect,  he,  his  *heirs,  executors  or  administrators,  [  *198  ] 
would  join  with  the  said  Catharine  Downes  from  time  to  time,  as 
often  as  occasion  should  require,  in  making,  doing  and  executing 
all  such  acts,  deeds,  conveyances,  assignments,  matters  and  things 
as  should  be  necessary  or  requisite  for  effectually  conveying, 
assigning  and  transferring  unto  the  said  Samuel  Downes  and 
Charles  Downes,  their  heirs,  executors  and  administrators,  all  the 
property,  of  what  nature  or  kind  soever,  to  which  she,  the  said 
Catharine  Downes,  should,  during  her  said  intended  coverture, 
become  entitled,  in  order  that  the  same  might  be  fully  and  effec- 
tually vested  in  them,  the  said  Samuel  Downes  and  Charles 
Downes,  their  heirs,  executors,  administrators  and  assigns,  upon 
the  trusts  and  to  and  for  the  intents  and  purposes  thereinafter 
expressed  and  declared  of  and  concerning  the  same.  The  covenant, 
therefore,  plainly  applies  to  that  property  which  the  wife  would 
become  entitled  to  as  soon  as  the  coverture  took  effect.     The 
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blythe      coverture  was  the  futurity  referred  to;  and,  immediately  on  the 
(jRANviLLE.    marriage  taking  place,  the  wife  became  entitled  to  the  property 
during  the  coverture. 

The  consequence  is  that  the  dividends  of  the  1,935Z.  Eeduced 
Annuities  which  have  become  due  since  the  decease  of  Charles 
Downes  the  elder,  must  be  paid  to  the  plaintiff,  for  her  separate 
use,  and  the  capital,  after  payment  thereout  of  the  costs  of  all 
parties  except  the  defendant  Eeynolds,  must  be  transferred  to 
Samuel  Downes  and  Charles  Downes  the  younger,  upon  the  trusts 
of  the  settlement.  I  shall  not  give  the  defendant  Beynolds  his 
costs;  for  he  ought  to  have  disclaimed,  and  then  the  trustees 
of  the  fund  would  have  transferred  it  to  the  trustees  of  the 
settlement. 


1842. 
Kor,  18. 

Shadwell, 

On  Appeal. 

1844. 
April  17,18. 

1845. 
Dec.  20. 

I^ord 

Lysdhurst, 

L.C. 

[199] 


YOUNG  V.  LOKD  WATEEPAKK  (1). 

(13  Simons,  199—205  ;  S.  C.  11  L.  J.  Ch.  367  ;  6  Jur.  656 ;  affirmed,  15  L.  J.  Ch. 
63—64;  S.  0.  10  Jur.  1.) 

A  settlement  was  made  in  Ireland,  of  estates,  some  of  which  were  situate 
there  and  the  rest  in  England,  by  which  the  estates  were  limited  to  trustees 
for  a  term  of  years,  for  raising,  at  a  future  time,  10,000/.  for  portions ;  and 
interest  at  5/.  per  cent.,  was  to  be  raised,  out  of  the  rents,  for  the  children's 
maintenance  in  the  meantime ;  but  the  settlement  was  silent  as  to  the  rate 
of  interest  on  the  portions  after  they  had  become  payable :  Held  that  the 
10,000/.  must  be  raised  in  Irish  currency ;  but  not  with  Irish  interest  (6/. 
per  cent.),  but  4/.  per  cent,  accoi'ding  to  the  usual  course  of  the  Court 

Under  a  marriage  settlement,  the  husband  and  wife,  having  power  to 
appoint  10,000/.  amongst  all  their  younger  children,  but  in  such  shares  as 
they  should  think  fit,  appointed  the  whole,  in  different  sums  and  at 
different  times,  to  four  of  the  younger  children,  to  the  exclusion  of  the  rest : 
Held  that  the  three  first  appointments  were  good,  and  only  the  last,  void« 

Under  a  marriage  settlement,  a  term  was  vested  in  trustees  for  raising 
10,000/.  for  the  younger  children  of  the  marriage,  and,  subject  thereto,  the 
estates  were  limited  to  the  first  and  other  sons  in  tail  male.  Much  more 
than  20  years  after  the  10,000/.  ought  to  have  been  raised  and  paid,  the 
younger  children  filed  a  bill,  to  have  that  sum  raised :  Held,  that  the  relation 
of  trustee  and  cestui  quo  trust  existed  between  the  parties ;  and,  therefore, 
the  Statute  of  Limitations  (2),  which  enacts  that  money  to  be  raised  out  of 
land  shall  not  be  recoverable  but  within  twenty  years  next  after  a  right  to 
receive  the  same  shall  have  accrued  to  some  person  capable  of  giving  a 
receipt  for  the  same,  did  not  apply. 

In  August,  1757,  a  settlement  was  made  on  the  marriage  of 
Henry  Cavendish,  Esq.,  afterwards  Sir  Henry  Cavendish,  Bart., 
with  Sarah  Bradshaw,  afterwards  Baroness  Waterpark,  by  which 


(1)  Distinguished,  Balfour  y,  Cmyptr 
(1883)  23  Ch.  D.  472,  52  L.  J.  Ch.495, 
48  L.  T.  323. 


(2)  See    now    the    Real    Property 
Limitation  Act,  1874,  s.  8. 
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10,000Z.  was  to  be  raised,  under  the  trusts  of  a  terra  of  500  years,    .   youno 
out  of  estates,  some  of  which  were  situate  in  England  and  the  rest  in        x^obd 
Ireland,  for  the  portions  of  the  younger  children  of  the  marriage.  Waterpark. 
The  portions  were  to  be  paid,  on  the  day  after  the  death  of  Sir 
Henry  Cavendish,  to  such  of  the  younger  sons  as  should  attain 
21,  and  to  such  of  the  daughters  as  should  attain   that  age  or 
marry ;    and    the  trustees  of  the  term  were  to  raise,  out  of  the 
rents  of  the  estates,  such  yearly  sum  as  should  be  equal  to  interest 
at  five  per  cent,  on  the  portions  of  the  younger  children,  for  their 
maintenance  until  their  portions  should  become  payable.     All  the 
parties  to  the  settlement  resided  in  Ireland,  and   the  deed  was 
executed  there  ;  but  it  did  not  mention  whether  the  10,000i.  was  to 
be  raised  in  Irish  or  in  English  money. 

There  were  seven  younger  children  who  attained  21 ;  but, 
notwithstanding  Sir  Henry  Cavendish  died  in  August,  1804,  the 
whole  of  the  10,000Z.  had  not  been  raised ;  and  one  object  of  the 
suit  was  to  have  the  remainder  raised,  together  with  the  arrears 
of  interest  thereon ;  and,  as  the  settlement  contained  no  direction 
*as  to  the  rate  of  interest  which  the  10,000Z.  was  to  bear  after  [  ^200  ] 
it  had  become  payable,  one  question  in  the  cause  was  whether 
the  remainder  of  that  sum  was  to  be  raised  with  Irish  interest 
(six  per  cent.),  or  with  English  interest  at  5L  per  cent.,  or  at  4Z.  per 
cent,  according  to  the  usual  course  of  the  Court. 

It  was  admitted  that  the  principal  was  to  be  raised  in  Irish 
currency,  according  to  Saunders  v.  Drake  {i),  where  Lord  Hard- 
wicKE,  L.  C.  says  that,  if  a  bond  be  given  at  Dublin  or  a  note  at 
Jamaica,  it  must  be  paid  in  the  current  money. 

The  question  as  to  the  rate  of  interest,  was  argued  by  Mr.  Stuart 
on  one  side,  and  by  Mr.  ShadweU  on  the  other. 

Mr.  Stuart  contended  that,  where  the  Court  had  to  direct 
a  sum  of  money  to  be  raised  with  interest,  the  rate  of  interest 
must  be  according  to  the  usual  course  of  the  Court. 

(The  Vice-Chancellor  :  The  question  is,  whether  the  deed  does 
not  afford  evidence  on  the  face  of  it,  that  the  interest  is  to  be  at  the 
rate  of  5i.  per  cent.) 

Mr.  ShadweU : 
The  rate  of  interest  which  a  sum  of  money  is  to  bear,  is  regulated 

(1)  2  Atk.  465. 
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Young       by  the  law  of  the  country  in  which  the  contract  or  security  is 

Lord        made.    *     *     * 
Watebpabk. 

[  201  ]  ^^^'  Stiiart,  in  reply,  said  that,  where  a  foreign  contract  was 

sought  to  be  enforced  in  an  English  Court,  it  must  be  enforced 
according  to  the  course  of  that  Court ;  and  that  the  lex  loci  con- 
tractus did  not  apply  to  such  a  case.  He  added  that  the  bill  did  not 
pray  for  Irish  interest,  or  for  interest  after  any  rate  in  particular. 

The  Vicb-Chancellor  : 

With  respect  to  the  principal  money  remaining  to  be  raised  under 
the  trusts  of  the  term,  there  can  be  no  doubt  that  it  is  to  be  raised 
in  Irish  currency ;  for  the  settlement  was  made  in  Ireland ;  and, 
therefore,  the  principal  must  be  paid  in  the  currency  of  that  country. 

With  respect  to  the  interest,  there  is  nothing,  in  the  way  of  con- 
tract in  this  case,  to  show  after  what  rate  it  is  to  be  paid  when  the 
principal  has  become  due :  and,  that  being  so,  I  can  only  give  interest 
according  to  the  usual  course  of  the  Court,  that  is,  at  42.  per  cent. 

[  202  ]  The  questions  to  which  the  preceding  part  of  this  report  relates, 

were  argued  on  an  application  being  made,  to  the  Court,  to  vary 
the  minutes  of  the  decree,  in  consequence  of  the  Vice-Chancellor 
having  directed,  in  the  first  instance,  the  remainder  of  the  10,0002. 
to  be  raised  with  interest  at  5Z.  per  cent.  The  principal  question 
in  the  cause  was  argued  and  decided  in  July.  It  arose  under  the 
following  circumstances : 

The  settlement  directed  that,  if  there  should  be  two  or  more 
younger  children  of  the  marriage,  the  10,000L  should  be  paid  to 
and  distributed  amongst  them  in  such  shares  as  Sir  H.  Cavendish 
and  Sarah  his  wife,  or  the  survivor  of  them,  should  by  deed 
appoint,  and,  for  want  of  appointment,  equally.  At  different 
times,  Sir  H.  Cavendish  and  his  lady  appointed  the  whole  of  the 
10,000i.  amongst  four  of  the  younger  children,  in  sums  of  2,000i. 
and  8,000!.  The  last  appointment  was  made,  of  S^OOOL,  in 
February,  1803,  in  favour  of  George  Cavendish,  one  of  the  children ; 
but  that  sum  had  not  been  yet  raised. 

The  bill,  which  was  filed  in  June,  1838,  by  the  personal  repre- 
sentative of  Augustus  Cavendish  Bradshaw  and  Deborah  Musgrave, 
two  of  the  children  in  whose  favour  no  appointment  had  been 
made,  against  Henry  Manners  Lord  Waterpark,  who  was  the 
grandson  of  Sir  Henry  Cavendish  and  Baroness  Waterpark,  and 
was  in  possession  of  the  estates  as  heir  in  tail  male  to  Bichard 
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Baron  Waterpark,  his  late  father  (who  was  the  first  tenant  in  tail       Youkq 

male  under  the  settlement),  and  against  the  children  in  ^vhose        lord 

favour  the  appointments  had  been  made,  and  also  against  Richard  Waterpabk. 

Arkwright  (to  whom  Richard  Lord  Waterpark  had  mortgaged  the 

estates,  *but  with  notice  of  the  settlement),  aod  James  Wigram  (to       C  *203  J 

whom  the  term  of  600  years  had  been  assigned  as  a  trustee  for 

Arkwright,  and  who  also  had  notice  of  the  settlement),  praying 

that  all  the  appointments,  or,  at  any  rate,  the  last  of  them,  might 

be  declared  to  be  null  and  void,  on  the  ground  that  the  power 

did  not  authorise  the  10,000Z.  to  be  appointed  to  any  one  or  more 

of  the  younger  children  to  the  exclusion  of  the  others  of  them : 

and  that  the  10,000Z.  might  be  equally  divided  amongst  all  the 

younger  children ;  or,  at  any  rate,  that  the  8,000Z.  which  had  not 

been  raised,  might  be  divided  amongst  such  of  them  as  the  Court 

should  think  fit;  and  that  the  plaintiff  might  be  declared  to  be 

entitled  to  the  shares  of  the  two  children  whom  he  represented. 

Mr.  G.  Richards  and  Mr.  Shadwellf  for  the  plaintiff. 

Mr.  Stuart  and  Mr.  Law,  for  Lord  Waterpark ;  Mr.  Koe,  for 
George  Cavendish;  Mr.  Stinton  and  Mr.  Parry,  for  the  other 
defendants. 

The  Vice-Chancellor  said  that  the  power  of  appointment  was 
not  an  exclusive  one  ;  and,  therefore,  each  of  the  younger  children 
was  entitled  to  participate  in  the  10,0002.  He  held,  however,  that 
the  three  first  appointments  were  good,  and  that  the  last  only  was 
void.  For,  thereby,  the  whole  of  the  fund  remaining  undisposed 
of,  was  appointed  to  George  Cavendish  to  the  exclusion  of  three 
of  the  younger  children. 

Another  question,  which  was  argued  by  Mr.  Stuart  and  Mr.  Law,  [  204  ] 
on  behalf  of  Lord  Waterpark,  was  whether,  as  all  the  younger 
children  had  attained  21  before  their  father's  death,  which  took 
place  on  the  3rd  of  August,  1804,  the  plaintiff's  claim  was  not 
barred  by  the  Statute  of  Limitations,  3  &  4  Will.  IV.  c.  27,  s.  40  (1), 
which  enacts  that  no  suit  shall  be  brought  to  recover  any  sum 
of  money  charged  upon  or  payable  out  of  any  land,  but  within 
20  years  next  aft-er  a  present  right  to  receive  the  same  shall 
have  accrued  to  some  person  capable  of  giving  a  discharge  for 
or  a  release  of  the  same. 

The  Yice-Chancellor  said  that  the  relation  of  trustee  and  cestui 
(1)  Eep.  37  &  38  Vict.  c.  57,  s.  9. 
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Young       que  trust  existed  between  the  parties,  and,  therefore,  the  statute 

LokD        did  not  apply. 
Watbbpark. 

1345  The  defendants  appealed  from  this  decision,  and — 

Dec.  20, 

Mr.  Cooper,  Mr.  Koe,  Mr.  Parry  and  Mr.  Stinton  appeared  for 

t  ^°  ei^-  ^^'  the  appellants;  and— 

Mr.  Russell  and  Mr.  ShadtveU,  for  the  plaintiflfs. 

The  Lord  Chancbllob  : 

In  the  settlement,  made  on  the  marriage  of  Sir  Henry  Cavendish, 
in  the  year  1757,  a  provision  was  made  for  raising,  under  the  trusts 
of  a  term  of  500  years,  the  sum  of  10,000i.,  for  the  portions  of  the 
younger  children  of  the  marriage.  The  portions  were  to  be  paid  to 
such  of  the  younger  sons  who  should  have  attained  the  age  of 
twenty-one  years,  and  to  such  of  the  daughters  as  should  have 
attained  that  age,  or  be  married  (which  should  first  happen),  after 
the  decease  of  the  said  Sir  H.  Cavendish.  That  settlement  directed 
that  if  there  should  be  two  or  more  younger  children  of  the  marriage, 
the  10,000Z.  should  be  apportioned  between  them  as  Sir  H.  Caven- 
dish and  his  wife,  or  the  survivor  of  them,  should  appoint,  and  in 
the  event  of  there  being  no  appointment,  then  equally.  The 
appointment  of  the  10,00OZ.  was  made  among  four  of  the  children  ; 
there  were  seven  younger  children.  The  last  appointment  was  the 
sum  of  8,000/.,  making  up  the  whole  sum  of  10,000/.  This  sum  of 
8,000/.  was  appointed  to  one  of  the  children  only,  leaving  three 
of  the  children  without  any  appointment  in  their  favour.  The 
8,000/.  has  not  been  raised.  The  Vice-chancellor  decided  that 
this  last  appointment  was  not  warranted  by  the  power,  and  that 
each  of  the  younger  children  was  therefore  entitled  to  an  equal 
share  of  the  8,000/. 

No  complaint  has  been  made  of  this  decision ;  but  it  was  con- 
tended, that  as  all  the  younger  children  had  attained  twenty-one  in 
the  lifetime  of  Sir  H.  Cavendish,  who  died  in  1804,  the  claim  was 
barred  by  the  Statute  of  Limitations,  3  &  4  Will.  IV.  c.  27,  by 
which  it  is  enacted,  "  That  no  action,  suit,  or  other  proceeding  shall 
be  brought  to  recover  any  sum  of  money  secured  by  any  mortgage, 
judgment  or  lien,  charged  upon  or  payable  out  of  any  land  or  rent 
in  law  or  in  equity,  or  any  legacy,  but  within  twenty  years  next  after 
a  present  right  to  receive  the  same  shall  have  accrued  to  some 
person  capable  of  giving  a  discharge  or  release  for  the  same."  But 
in  this  case  the  term  of  500  years  is  still  in  the  trustees,  and  there 
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is  nothing,  therefore,  in  the  statute  to  prevent  them  from  raising 
the  residue  of  the  10,00OZ.  in  manner  directed  by  the  settlement. 
The  money,  when  so  raised,  will  be  held  by  them  as  trustees,  for 
the  purposes  of  the  settlement,  that  is,  for  the  use  and  benefit  of 
the  parties  entitled  under  the  settlement,  and  therefore,  as  to  the 
two  seventh  shares,  for  the  plaintiff,  the  personal  representative  of 
two  of  the  younger  children.  To  a  case  of  this  nature  between  the 
trustees  and  cestuis  que  trust,  the  statute  has  no  application. 
The  trustee  holds  not  adversely  to  his  cestuis  que  trust,  but  for  him 
and  for  his  use  and  benefit. 

The  judgment,  therefore,  of  the  Vice-Chancbllor  upon  this 
point  must  be  affirmed,  and  with  costs.  That  was  the  only  point 
on  which  there  was  an  appeal. 


YODXG 

r. 

Lord 

Waterpark. 


CUTTS   V.   THODEY.  18^2. 

Nov.  19. 
(13  Simons,  205— 212 ;  S.  0.  6  Jar.  1027  ;  affirmed  on  appeal,  1  Coll.  223,  n.)  Dec.  3. 


Conditions  of  sale  stipulated  that  the  sale  should  be  completed  on  a 
certain  day  ;  and  that  objections  to  the  title  not  made  within  21  days  from 
the  delivery  of  the  abstract,  should  be  considered  as  waived ;  and  that,  if 
the  purchaser  should  not  comply  with  the  conditions,  his  deposit  should  be 
forfeited,  and  the  vendor  be  at  liberty  to  resell  the  property.  The  pur- 
chaser did  not  deliver  his  objections  until  several  weeks  after  the  expiration 
of  the  21  days,  and  after  the  day  appointed  for  completing  the  purchase : 
the  vendor's  solicitor,  however,  received  them,  and  entered  into  a  long 
correspondence  with  the  purchaser  on  the  subject  of  them,  but  without 
coming  to  a  satisfactory  conclusion.  Finally,  the  vendor  resold  the  pro- 
perty (but  at  a  less  price),  notwithstanding  the  purchaser  protested  against 
the  resale,  and  gave  notice  to  the  vendor,  of  his  intention  to  file  a  bill  to 
enforce  the  contract.  About  six  months  afterwards  he  filed  his  bill,  making 
the  auctioneer  and  the  purchaser  at  the  resale,  to  whom  he  had,  some 
months  before,  given  notice  of  his  prior  contract,  co-defendants  to  it.  The 
Court  held  that  the  benefit  of  the  conditions  had  been  waived  by  the  vendor's 
solicitor,  and  decreed  a  specific  performance,  with  a  reference  to  the  Master 
as  to  title ;  and  dismissed  the  bill,  with  costs,  as  against  the  auctioneer, 
because  he  denied  that  he  had  ever  intended  to  part  with  the  deposit,  and, 
without  costs  as  against  the  purchaser  at  the  resale,  who  claimed  the  benefit 
of  his  contract  if  the  Court  should  think  that  the  plaintiff 's  ought  not  to  be 
performed. 

In  the  absence  of  special  circiunstances,  the  rule  that  strangers  to  a 
contract  are  not  proper  parties  to  an  action  for  specific  performance  of  the 
contract  is  applicable  to  persons  claiming  under  a  subsequent  disposition 
by  the  vendor  (1). 

On   the  19th  of  June,  1835,  the   defendant,  Thodey,  sold,  by 
auction,  to  the  plaintiff,  a  cottage,  garden,  stabling  and  blacksmith*s 


Shadwell, 
v.-c. 

On  Appeal. 

1844. 

Feb.  14. 

Lord 

Lyndhurst, 

L.C. 

[13  Sim.  206] 


(1)  Some  instances  of   the  relaxa- 
tion of    this   rule    are     reported    in 


a  note  in  1  CoUyer,  at  pp.  225,  227. 
— O.  A.  S. 
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CuTTs  shop  at  Whetstone,  Middlesex,  for  670/. ;  and  the  plaintiff  paid  the 
Thodey.  defendant,  Hoggart,  the  auctioneer,  a  deposit  of  134/.,  and  signed 
an  agreement  for  payment  of  the  remainder  of  the  purchase- 
money  on  or  before  the  29th  of  September  then  next ;  but  if  the 
completion  of  the  purchase  should  be  delayed  beyond  that  day,  then 
[  •207  ]  the  plaintiff  was  to  pay  interest  *at  five  per  cent,  on  the  balance  of 
his  purchase-money  until  the  purchase  should  be  completed. 

The  sixth  condition  of  sale  was  that,  if  a  valid  objection 
should  be  made,  to  the  title,  within  twenty-one  days  after  the 
delivery  of  the  abstract,  or  if  the  purchaser  should  require  evidence 
in  support  of  it  which  should  not  be  in  the  vendor's  possession,  the 
vendor  should  be  at  liberty  to  rescind  the  contract  on  returning  the 
deposit,  with  interest,  in  full  satisfaction  of  the  claim  of  the  pur- 
chaser :  ''  but  all  objections  to  the  title  not  made  within  the  period 
aforesaid,  shall  be  considered  as  waived."  The  last  condition  was 
that,  if  the  purchaser  should  neglect  or  fail  to  comply  with  the 
conditions,  the  deposit  should  be  forfeited  and  the  purchaser  be  at 
liberty  to  resell  the  premises;  and  that  the  deficiency  on  the 
resale,  together  with  the  charges  attending  the  same,  should  be 
made  good  by  the  purchaser. 

On  the  17th  of  July,  1835,  Thodey's  solicitor,  Mr.  Cox,  delivered 
an  abstract  of  the  title  to  the  premises,  to  the  plaintiff,  who  also 
was  a  solicitor ;  but  the  latter  did  not,  within  twenty-one  days  after 
that  day,  nor,  indeed,  until  some  time  in  December  following,  state 
any  objection  to  the  title  ;  whereby,  the  answer  alleged,  he  waived 
all  right  of  objecting  thereto.  During  tlie  interval,  Mr.  Cox  wrote 
several  letters,  to  the  plaintiff,  complaining  that  he  had  received  no 
communication,  from  the  plaintiff,  respecting  the  abstract,  and 
requesting  to  hear  from  him  on  the  subject.  In  one  of  those  letters, 
which  was  dated  the  30th  of  September,  1835,  he  stated  that,  the 
time  for  completing  the  purchase  having  expired,  Thodey  threatened 
to  resell  the  premises  under  the  last  condition,  unless  he  heard 
satisfactorily,  from  the  plaintiff,  in  the  course  of  the  week.  On  the 
[  *208  ]  3rd  of  *November,  the  plaintiff  informed  Cox  that  the  papers  were 
before  his  conveyancing  counsel,  and  that,  on  the  next  day  after  he 
received  them  again,  he  would  communicate  with  Cox.  On  the 
following  day.  Cox  wrote,  to  the  plaintiff,  as  follows :  "  Had  the 
explanation  which  you  now  give  been  afforded  in  a  much  earlier 
stage  of  the  business,  and  without  waiting  for  four  or  five  letters 
being  written  before  any  answer  being  given,  I  should  be  disposed 
to  agree  that,  in  fairness,  a  resale  ought  not  to  be  resorted  to  so 
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early  after  the  time  appointed  for  completion  :  but,  seeing  that  the  cutts 
abstract  has  now  been  delivered  near  four  months,  and  that  the  thodey. 
time  for  completion  has  passed  by  near  six  weeks,  and  no  single 
step  taken  towards  completion,  I  confess  that  there  seems  to  me  no 
ground  for  your  being  surprised  at  the  contents  of  my  last  letter. 
I  do,  however,  after  the  great  delay  that  has  taken  place,  hope  that 
you  will,  at  least,  spare  me  from  personal  annoyance  in  the  matter 
by  favouring  me  with  the  earliest  communication  on  the  business." 
On  the  4th  of  December,  1835,  the  plaintiff  sent  Mr.  Cox,  a  copy  of 
his  counsel's  opinion  upon  the  title :  in  consequence  of  which,  Mr.  Cox, 
on  the  31st  of  that  month,  sent  the  plaintiff  an  abstract  of  the  pro- 
ceedings in  a  Chancery  suit  mentioned  in  the  former  abstract, 
accompanied  by  a  letter,  in  which,  after  referring  to  the  sixth 
condition,  he  said  that  he  sent  the  further  abstract  without 
prejudice.  He,  however,  urged  the  plaintiff  to  examine  the  title- 
deeds  of  the  premises,  and  to  furnish  him  with  the  remarks  and 
and  queries  made,  by  counsel,  in  the  margin  of  the  first  abstract : 
and,  accordingly,  the  plaintiff  sent  him  the  abstract  on  the  9th  of 
February.  Many  other  letters  passed,  between  Cox  and  the  plaintiff, 
relative  to  the  objections  and  requisitions  of  the  plaintiff's  counsel ; 
until,  on  the  3rd  of  April,  1837,  Cox  required  the  plaintiff  *to  [  *20U  ] 
determine  whether  he  accepted  the  title  as  shown,  or  not,  and 
added  that,  unless  he  heard,  from  the  plaintiff,  in  the  affirmative 
in  the  course  of  the  week,  the  deposit  would  be  treated  as  forfeited, 
and  the  premises  be  resold  under  the  last  condition.  The  plaintiff 
having  paid  no  attention  to  that  letter,  the  premises  were  advertised 
to  be  resold  on  the  12th  of  May;  and,  on  the  2nd  of  that  month, 
Cox  sent  the  plaintiff  a  copy  of  the  particulars  and  conditions  of 
the  resale.  On  the  10th  the  plaintiff  wrote  to  Hoggart,  by  whom 
the  premises  were  to  be  resold,  informing  him  how  the  matter 
stood  with  respect  to  the  title,  and  warning  him  not  to  resell  the 
premises,  and  to  hold  the  deposit  until  the  title  should  be  com- 
pleted :  and,  on  the  next  day,  the  plaintiff  wrote  to  Cox,  protesting 
against  the  resale,  and  stating  that  he  was  about  to  file  a  bill 
against  Thodey,  to  compel  him  to  perform  the  agreement.  The 
resale,  however,  took  place  on  the  12th ;  when  the  premises  were 
purchased  by  the  defendant,  Vickers,  for  640Z.  In  June  following, 
the  plaintiff  gave  Vickers  notice  of  his  prior  contract,  and  of  his 
intention  to  insist  on  the  completion  of  it :  and,  on  the  29th  of 
December,  he  filed  his  bill  praying  for  a  specific  performance  of  his 
contract  and  for  an  injunction  to  restrain  Thodey  from  proceeding 
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CuTTs        with  an  action  which  he  had  brought,  against  Hoggart,  to  recover 
TiioDEY.       <ihe  plaintiff 's  deposit,  and  to  restrain  Hoggart  from  paying  the 
deposit  to  Thodey. 

Hoggart  denied  that  he  had  threatened  or  that  he  intended  to 
part  with  the  deposit ;  and  submitted  that  he  was  entitled  to  retain 
out  of  it,  or  to  be  otherwise  paid  his  charges  and  expenses  of  the 
sale  in  1885  and  his  costs  of  the  suit. 
[  210  ]  Vickers  submitted  whether  the  plaintiff's  agreement  was  valid 

and  subsisting;    and,  if  it  was,  that  he  was  entitled  to  have  his 
deposit  and  what  he  had  paid  for  auction-duty,  repaid  to  him  with 
interest;    but,  if  it  was  not,  he  claimed  the  benefit  of  his  own 
contract  and  insisted  on  his  right  to  call  on  Thodey  to  complete  it. 
The  cause  now  came  on  to  be  heard. 

Mr.  Lee  and  Mr.  Heathfield,  for  the  plaintiff,  contended  that  as 
Thodey  had,  by  his  solicitor,  received  the  plaintiff's  objections  to 
the  title  and  delivered  a  further  abstract,  long  after  the  twenty-one 
days  from  the  delivery  of  the  original  abstract  had  expired,  and 
had,  subsequently,  entered  into  a  lengthened  discussion  of  those 
objections  with  the  plaintiff,  he  had  waived  the  benefit  of  the 
conditions  of  sale,  and,  consequently,  was  not  entitled  to  resell  the 
premises,  but  ought  to  be  decreed  to  perform  his  contract  with  the 
plaintiff.  They  cited  Tanner  v.  Smith  {i),  Reynolds  v.  Nelson  {2), 
Hipwell  y.  Knight  (3),  and  Hobson  v.  Bell  (4). 

Mr.  Stuart  and  Mr.  Wood,  for  Thodey,  [cited  Watson  v.  Reid  (5)]. 

Mr.  Rogers  appeared  for  Hoggart ;  and 

Mr.  Rasch,  for  Vickers. 

The  Vicb-Chancellob  : 

I  will  read  over  the  correspondence  between  the  plaintiff  and  Mr. 
[  •211  1       Cox,  before  I  decide  the  case.     I  conceive  *that  I  am  not  at  liberty 
to  look  into  the  abstract,  in  order  to  see  whether  it  is  so  defective 
that  it  ought  to  be  considered  as  no  abstract. 

Decs.       The  Vice-Chancellor : 

It  seems   to   me,   after   the   correspondence   which   took   place 

(1)  ol  11.  R.  277  (10  Sim.  410).      Eij.  401). 

(2)  22  R.  R.  225  (6  Madd.  18).        (4)  oO  R.  R.  90  (2  Boav.  17). 

(3)  41  R.  R.  304  (1  Y.  &  C.  Exch.     (5)  32  R.  R.  203  (1  Russ.  &  My.  236) 
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between  the  plaintiflf  and  Mr.  Cox,  which  commenced  in  September,       cutts 
1885,  and  continued  until  April,  1887,  that  there  ought  to  be  a      thodey. 
decree  for  a  specific  performance. 

What  Mr.  Cox  meant  by  the  words,  "  without  prejudice,"  in  his 
letter  of  the  8l8t  of  December,  1885,  it  is  not  easy  to  determine ;  for 
he  had,  long  before,  waived  the  benefit  of  the  sixth  condition  of  sale. 

The  bill  must  be  dismissed,  as  against  Mr.  Hoggart,  without  costs ; 
for  he  denies,  in  his  answer,  that  he  ever  threatened  or  intended  to 
pay  over  the  deposit  to  Mr.  Thodey ;  and  the  bill  must  be  dismissed, 
with  costs,  as  against  Mr.  Yickers.  There  must  be  a  decree  for  a 
specific  performance  as  against  Mr.  Thodey,  with  a  reference  to  the 
Master  as  to  the  title  (i). 

The  plaintiff  appealed  to  the  Lord  Chancellor,  from  that  part  of 
the  decree  which  directed  the  bill  to  be  dismissed,  as  against 
Hoggart,  with  costs,  and,  as  against  Yickers,  without  costs,  and 
prayed  that  the  bill  might  be  retained  as  against  those  defendants : 
or,  in  case  his  Lordship  should  be  of  opinion  that  the  decree  was 
right  in  dismissing  the  bill  as  against  Hoggart  with  costs,  that  the 
consideration  whether  *those  costs  ought  to  be  ultimately  borne  by  [  •212  ] 
the  plaintiflf  or  by  Thodey,  might  be  reserved. 

The  appeal  was  heard  on  the  15th  of  February,  1844,  [and  is 
shortly  reported  in  a  note  in  1  Collyer,  at  pp.  228 — 224]. 

Mr.  Lee  and  Mr.  Heathfield,  for  the  plaintiflf,  contended  that  the         1844. 
decree  was  wrong  in  dismissing  Yickers,  for  he  claimed  the  benefit       [i  coU. 
of  the  contract  between  him  and  Thodey,  who  had  no  right  to  sell,       ^^^'  "'^ 
and  that  Hoggart  ought  not  to  have  been  active  about  the  second 
sale. 

Mr.  Wood,  for  Thodey,  cited  Tasker  v.  Small  (2)  and  Wood  v. 
White  (3),  as  showing  that  Yickers  ought  not  to  have  been  a  party. 

Mr,  Easch,  for  Yickers. 

Mr.  Wakefield  and  Mr.  Rogers,  for  Hoggart,  contended  that  the 
plaintiflf  ought  not  to  have  brought  him  to  a  hearing. 

(1)  Thia    report    appears    to    have  at  p.   1029,   where  the  Yice-Chan- 

transposed  the  directions  as  to  costs,  cellor  is  reported  as  saying,  **  The 

for  it  appears  from  the  appeal  that  the  bill   must    be    dismissed    as    against 

bill  was  dismissed  as  against  Hoggart  Yickers  without  costs.    At  the  same 

with  costs,    and    as    against  Yickers  time  I  cannot  but  add  that  I  think  he 

without  costs,  and  this  is  supported  ought  not  to  have  bid  at  the  auction." 

both  hy  the  other  note  of  the  appeal  — O.  A.  S. 

in  1  Collyer,  223,  and  also  by  another         (2)  46  R  E.  212  (3  My.  &  Cr.  63). 
report  of  the  original  hearing  in  6  Jur.  (3)  48  K.  E.  152  (4  My.  &  Cr.  460). 
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CUTTS 
IT. 

Thodby. 


Mr,  Lee,  in  reply,  contended  that  this  case  was  distinguishable 
from  the  cases  cited,  that  those  cases  applied  only  to  incumbrances 
which  the  owner  might  clear  away  when  he  pleased,  and  not  to 
adverse  claims. 

The  LoBD  Chancellob  said  that  Lord  Cottbnham's  decision 
[Tasker  v.  Small]  was  expressed  in  general  terms,  and  must  be 
understood  to  apply  to  such  a  case  as  this ;  and  he 

Affirmed  the  decree  ivitk  costs. 

[The  appeal  was  afterwards  reheard  by  the  Lobd  Chancellor, 
also  shortly  noted  in  1  GoUyer,  at  p.  225,  when  his  Lordship  said 
that  he  saw  no  reason  for  altering  the  decree.] 


1842. 
Nov.  24. 

Shadwbll, 
V.-G. 

[214  1 


The    ATTORNEY-GENERAL    v.    The    DEAN    akd 
CHAPTER  OP  CHRIST-CHURCH,   OXFORD  (1). 

(13  Simons,  214—217  ;  S.  0.  12  L.  J.  Ch.  28;  6  Jur.  1007.) 

Under  an  Inclosure  Act,  an  allotment  had  been  made,  to  the  Impro- 
priator, in  lieu  of  tithes ;  and,  by  the  Act,  the  tithes  were  to  cease  on  the 
allotment  being  made  ;  but  the  Act  did  not  authorize  the  sale  of  allotments 
before  the  execution  of  the  award.  In  the  interim,  the  Impropriator  agreed 
to  sell  his  allotment  for  700/.,  to  be  paid  on  the  2dth  of  March  then  next, 
on  a  good  and  valid  title  being  made  and  executed.  The  award  was  not 
made  until  several  years  after  the  agreement ;  but  the  purchaser  had  been, 
all  along,  in  possession  of  the  allotment.  The  Court  ordered  him  to  pay 
four  per  cent,  interest  on  his  purchase-money  from  the  25th  of  March  next 
after  the  date  of  agreement,  although  a  good  title  oould  not  be  made  until 
the  award  was  executed. 

By  an  Act  of  Parliament,  passed  in  1818,  for  inclosing  lands  in 
the  parish  of  Prior's  Ditton  in  Shropshire,  the  Commissioner  was 
directed  to  make  allotments  to  the  Impropriator  and  Vicar  in  lieu 
of  the  tithes  to  which  they  were  entitled  respectively ;  and  it  was 
enacted  that,  when  such  allotments  should  be  staked  and  set  out, 
the  tithes  in  respect  of  which  they  were  made,  should  cease  and  be 
no  longer  payable.  The  Act,  however,  did  not  empower  the  persons 
to  whom  allotments  should  be  made,  to  sell  and  convey  them 
before  the  execution  of  the  award. 

The  Commissioner,  in  pursuance  of  the  Act,  allotted  about  thirty 
acres,  part  of  a  farm  in  the  parish,  to  the  Impropriator,  in  lieu 
of  the  great  tithes  of  that  farm:  and,  in  August,  1814,  the 
Impropriator  agreed  to  sell  the  allotment  to  the  owners  of  the  farm, 

(1)  Ballard  v.  Shiitt  (1880)  15  Ch.  D.  122,  49  L.  J.  Ch.  618,  43  L.  T.  173. 
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for  7001.,  to  be  paid  on  or  before  the  25th  of  March  then  next,  on  a        a.-g. 
good  and  valid  title  being  made  and 'executed ;   and  the  expense  of      cheist- 
the  conveyance  was  to  be  borne  by  the  parties  equally.  church. 

At  the  date  of  the  agreement,  the  owners  of  the  farm  were  and       [  215  ] 
had  ever  since  continued  in  the  possession  or  receipt  of  the  rents  of 
the  allotted  lands.    The  Commissioner  did  not  execute  his  award 
until  the  8rd  of  May,  1841.     The  Impropriator  had  received  no 
tithes  daring  the  interval. 

On  the  hearing  of  a  petition,  presented  by  the  Impropriator, 
praying  for  a  declaration  that  he  was  entitled  to  be  paid  the  700Z. 
with  interest  at  4Z.  per  cent,  from  the  25th  of  March,  1815,  the  day 
named  in  the  agreement  for  completing  the  purchase,  the  question 
was  whether  he  was  entitled  to  receive  such  interest  or  only  the 
amount  of  the  rents  received  by  the  purchasers  in  respect  of  the 
allotment. 

Mr.  Wakefield  and  Mr.  Faber,  for  the  petitioner,  said  that  there 
was  nothing  to  take  the  case  out  of  the  general  rule,  that  a  pur- 
chaser taking  possession,  must  pay  interest  on  his  purchase-money. 
[They  cited  Powell  v.  Martyr  (i) ;  Fludyer  v.  Cocker  (2) ;  and  other 
cases.] 

Mr.  Stuart  and  Mr.  Hodgson,  for  the  purchasers.     ♦     ♦     * 

Mr.  Stinton  and  Mr.  Chandless  appeared  for  other  parties.  [  2i6  ] 

Mr.  Wakefield,  in  reply.     ♦     *     * 

Thb  Vicb-Chancellob  : 

I  cannot  but  think  that  interest  ought  to  be  paid  on  the  700Z. 
from  the  25th  of  March,  1815. 

The  purchasers  were  in  possession  of  their  own  lands ;  and  then 
an  allotment  of  a  portion  of  those  lands  was  made,  to  the  Impro- 
priator, in  lieu  of  the  tithes  of  them.  Now,  by  the  express  provision 
of  the  Act  of  Parliament,  the  tithes  were  to  cease  from  the  staking 
out  of  the  allotment ;  so  that  the  Impropriator  lost  the  tithes  from 
that  time.  The  purchasers  were  in  possession ;  and,  by  the  very 
terms  of  the  agreement,  they  would  have  the  possession,  from  the 
month  of  August  up  to  March,  1815,  without  paying  any  rent: 
nothing  was  to  be  paid  by  them  during  that  time.  The  purchase- 
money  was  to  be  paid  on  or  before  the  25th  of  March  then  next 

(1)  7  E.  E.  7  (8  Ves.  146).  (2)  8  R.  E.  275  (12  Ves.  25). 
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ensuing,  on  a  good  and  valid  title  being  made  and  executed.  That 
might  have  had  reference  to  a  variety  of  things,  independently  of 
the  mere  making  of  the  award :  because  there  might  have  been 
such  a  dealing,  by  the  Impropriator,  *either  after  or  before  the 
allotment  was  staked  out,  as  would  have  had  the  effect  of  incum- 
bering the  title.  For  there  can  be  no  doubt  that,  although  he 
might  not  have  been  able  to  make  a  valid  conveyance  of  the 
allotment  before  the  award  was  executed,  he  might  have  contracted, 
in  various  ways,  so  as  to  bind  the  allotment.  Therefore  it  was 
very  reasonably  provided,  by  the  agreement,  that  the  purchase- 
money  should  be  paid  on  a  good  title  being  made.  But  I  do  not 
think  that  that  provision  means  that  the  money  is  to  be  paid 
without  interest,  on  a  good  title  being  made  at  any  time  however 
distant.  But,  according  to  the  view  that  I  take  of  it,  it  means  nothing 
more  than  that,  if  a  good  and  valid  title  should  be  made  and 
executed  on  the  day  named  in  the  agreement,  the  purchase-money 
should  be  paid  on  that  day,  and  then  without  interest. 

It  turned  out  that  a  good  and  valid  title  could  not  be  made  on 
the  day  named :  but,  ultimately,  it  appears  that  a  good  and  valid 
title  can  be  made.  Therefore,  I  apprehend  that  the  vendor  must, 
according  to  the  common  course  of  the  Court,  receive  interest  at 
4Z.  per  cent,  on  the  purchase-money,  from  the  day  named,  in  the 
contract,  for  completing  the  purchase. 


Order  made  according  to  the  prayer  of  the  petition,  but  without 
costs. 


1842. 
Dec,  23. 

Shad  WELL, 

V.-C. 

[  267  ] 


TEMPLEMAN  v.  WARRINGTON, 

(13  Simons,  267—271.) 

A  testatrix  bequeathed  the  residue  of  her  funded  property,  in  trust  for  her 
niece  for  life,  and,  after  her  death,  to  be  equally  divided  amongst  all  her 
children,  whether  sons  or  daughters,  share  and  share  alike:  in  case  it 
should  happen  that  there  was  but  one  child  at  the  niece's  death,  then  to  go 
to  that  one  only  child ;  and  in  case  of  failure  of  issue,  to  go  as  the  niece 
should  appoint  by  her  will.  The  niece  had  eleven  children;  three  of  whom 
died  in  her  lifetime :  Held  that  all  the  children  took  vested  interests, 
and,  as  more  than  one  survived  their  mother,  there  was  no  divesting  of 
interests. 

Elizabeth  Panton  made  her  will  dated  the  2nd  of  July,  1804, 
and  which  was,  partly,  in  the  following  words :  "  Having  agreed 
with  Hanmer  Warrington,  at  the  time  of  his  marriage,  to  allow  him 
200^  a  year,  for  the  joint  lives  of  him  and  his  wife,  till  such  time 
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as  4,000/.  was  vested  in  stocks,  for  which  Lieutenant-Colonel  James  Templeman 
Hay  and  David  Pryce,  Esq.,  were  trustees,  I,  therefore,  give  and  war*ring- 
bequeath,  to  the  said  Lieutenant-Colonel  James  Hay  and  David  ^®^' 
Pryce,  Esq.,  4,000i.  in  trust  to  be  vested  in  the  funds  for  the  joint 
lives  of  Hanmer  and  Jane  Eliza  Warrington,  or  the  survivor  of 
them,  and,  after  their  death,  to  be  equally  divided  among  all  their 
children,  share  and  share  alike."  The  testatrix  then  gave  several 
pecuniary  legacies,  and  appointed  Peter  Templeman,  Esq.,  sole 
executor  of  her  will,  and  then  proceeded  as  follows :  "  And  I  hereby 
give  and  bequeath,  to  my  said  executor,  Peter  Templeman,  Esq., 
all  the  money  in  the  funds  over  which  I  have  a  disposing  power, 
either  South  Sea  stock,  Bank  stock,  Annuities,  or  any  other 
Government  securities,  in  trust  for  the  following  purposes  (that 
is  to  say)  first  to  pay  all  my  just  debts:  and,  all  that  remains 
afterwards,  I  give  to  the  said  Peter  Templeman,  Esq.,  upon  trust 
for  the  following  purposes,  (that  is  to  say)  upon  trust  (i)  to  Hanmer 
George  Warrington,  eldest  son  of  Jane  Eliza  Warrington,  1,500Z., 
and  to  every  other  child  of  the  said  Jane  Eliza  Warrington,  whether 
son  or  daughter,  *that  shall  be  living  at  the  time  of  my  decease  or  [  *268  ] 
born  within  one  year  after,  800Z.  :  which  money  I  desire  my 
said  executor  to  vest  or  place  in  the  funds  for  the  benefit  of  the 
said  children,  hereby  empowering  him  to  lay  out  any  part  he  thinks 
proper  for  any  of  the  children  during  their  minority  or  for  their 
education :  all  that  remains  after  paying  the  above  debts  and 
legacies,  I  give  to  the  said  Peter  Templeman,  Esq.,  upon  trust  to 
pay  the  dividends,  as  they  become  due,  to  Jane  Eliza  Warrington, 
wife  to  Hanmer  Warrington,  for  her  sole  and  separate  use,  and 
not  subject  to  the  control,  debts,  or  engagements  of  her  present  or 
any  future  husband,  and  her  receipt  alone  to  be  a  sufficient  dis- 
charge to  my  executor  for  the  same  :  I  further  will  and  desire  that 
all  my  property  in  the  funds  which  I  have  hereby  given  to  my 
friend  and  cousin  Jane  Eliza  Warrington  for  her  life,  may,  after 
her  death,  be  equally  divided  amongst  all  her  children,  whether 
sons  or  daughters,  share  and  share  alike.  Li  case  it  should  happen 
that  there  is  but  one  child  at  the  time  of  the  decease  of  the  said 
Jane  Eliza  Warrington,  then  to  go  to  that  one  only  child ;  and,  in 
case  of  failure  of  issue,  to  go  as  she,  the  said  Jane  Eliza  Warring- 
ton,  notwithstanding  her  coverture,  shall,  by  her  last  will  and 
testament,  direct." 

The  testatrix  died  in  June,  1805,  leaving  Mr.  and  Mrs.  Warrington 

(1)  St'c, 
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Templeman    her   surviving.      Mrs.  Warrington  had  eleven  children,   four  of 
Warring-    whom  were  born  before  and  were  living  at  the  testatrix's  death  ; 
^^^*         the  others  were  born  afterwards.     Three  of  the  children  died  in 
their  mother's  lifetime.     The  mother  died  in  July,  1841. 

The  question  was,  whether  the  personal  representatives  of  the 

three  deceased  children  were  entitled  to  share  in  the  residue  of  the 

[  •269  ]       testatrix's  stock,  after  payment  of  her  *debts  and  legacies,  equally 

with  the  surviving  children ;  or  whether  the  latter  were  entitled  to 

the  whole  of  the  residue. 

Mr.  Bethell,  Mr.  Schomberg  and  Mr.  BagshawCf  for  the  personal 
representatives  of  the  deceased  children,  [cited  Sturgess  v.  Pearson  (i); 
Whittell  V.  Dudin  (2) ;  Skey  v.  Barnes  (3) ;  Browne  v.  Lord  Kenyon  (4) ; 
and  other  cases]. 

[  270  ]  Mr.  Wakefield  and  Mr.  Weld,  for  the  surviving  children  of 

Mrs.  Warrington,  said  that  there  was  no  gift,  to  the  children,  until 
the  period  of  division,  which  was  the  death  of  their  mother ;  and, 
therefore,  none  of  them  could  take  any  interest  in  her  lifetime. 

Mr.  Mylne  and  Mr.  Winterhottom  appeared  for  other  parties. 

The  Vice-Chancellor  : 

It  is  quite  plain  that  all  the  children  of  Mr.  and  Mrs.  W^arrington 
take  vested  interests,  in  the  4,000Z.,  under  the  first  clause  in  the 
will.  The  words  of  the  last  clause,  are  the  same  as  the  words  of 
the  first,  down  to,  **  share  and  share  alike  :  "  and,  therefore,  in  the 
first  instance,  vested  interests  are  given,  to  the  children,  by  that 
last  clause.  Then  the  rule  is  not  to  import,  into  an  instrument,  more 
of  contingency  than  is  expressed  in  it ;  and  as  the  event  which  the 
testatrix  contemplated,  namely,  that  there  might  be  only  one  child 
living  at  the  death  of  her  niece,  has  not  happened,  I  am  of  opinion 
[  ♦271  ]  *that  the  vested  interests  which  the  children  took,  were  not  divested 
by  their  dying  in  the  lifetime  of  their  mother.  The  trust-fund, 
therefore,  must  be  divided  into  eleven  parts,  one  of  which  must  be 
transferred  to  the  personal  representatives  of  each  of  the  deceased 
children,  as  well  as  to  each  of  the  surviving  children. 

The  case  of  Skey  v.  Barnes  is  clearly  in  point. 

(1)  20  R.  E.  316  (4  Madd.  411).       (3)  17  R.  R.  91  (3  Mer.  335). 

(2)  22  R.  R.  124  (2  Jac.  &  W.  279).     (4)  18  R  R.  261  (3  Madd.  410). 
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LORD   BRATBROOKE   v.  MEREDITH  (1).  i842. 

(13  Simons,  271—276 ;  S.  C.  12  L.  J.  Ch.  289 ;  7  Jur.  U4.)  ^843  ' 

The  interest  of  a  sum,  secured  by  a  mortgage  of  tithes,  being  in  arrear,        Jan.  12. 

the  mortgagor  wrote  and  gave  to  the  mortgagee  a  letter  to  the  lessee  of  

the  tithes,  desiring  him  to  pay  the  sum  in  arrear  to  the  mortgagee,  and  to     Shadwkll, 
charge  it  to  the  mortgagor,  in  settling  for  the  tithes  of  the  current  year.  '"  ' 

The  mortgagor  sent  the  letter  to  the  lessee,  who  undertook  to  pay  the  L  271  j 
amount  within  a  certain  time.  The  payment,  however,  was  never  made : 
Held,  that  the  letter  was  not  an  assignment  in  equity  to  the  mortgagee 
of  a  debt  due  from  the  lessee  to  the  mortgagor,  but  was  an  order  for 
payment  of  money,  which  could  not  be  enforced,  because  it  was  not 
stamped. 

In  April,  1832,  Lord  Kensington,  being  seised  in  fee  of  lands  in 
Middlesex,  and  lessee,  for  certain  lives,  of  the  rectory  of  Llambister 
in  Radnorshire,  mortgaged  the  lands  and  rectory,  to  the  plaintiffs, 
to  secure  60,000^  and  interest;  and  Messrs.  Heptinstall  and 
Whittaker  were  appointed  receivers  of  the  rents  of  the  mortgaged 
premises.  Whittaker  received  the  rents  of  the  Middlesex  estates ; 
and,  thereout,  paid  the  interest  of  the  60,0002. ;  but  neither  he  nor 
Heptinstall  acted  as  receiver  of  the  Radnorshire  estates.  The 
defendant  was  in  possession  of  those  estates,  as  tenant  to  Lord 
Kensington,  at  the  rent  of  1,0502.  under  an  agreement  for  a  lease 
dated  subsequently  to  the  mortgage.  The  bill,  however,  represented 
that  the  agreement  had  been  put  an  end  to,  and  that  the  defendant 
was  no  longer  in  possession  *of  the  rectory  as  tenant  to  Lord  [  *272 
Kensington,  but  that  he  received  the  profits  of  it  as  his  Lordship's 
agent  or  receiver. 

In  1838,  Lord  Kensington  made  a  further  charge  on  the  mortgaged 
premises,  for  securing  a  further  sum  which  the  plaintiffs  had  advanced 
to  him:  and  the  rents  of  the  Middlesex  estates  having,  thereby, 
become  insufScient  to  pay  the  interest  of  the  sums  secured,  the 
plaintiffs  obtained,  from  Lord  Kensington,  a  written  order  requiring 
Meredith  to  pay  700Z.  to  Messrs.  Howe,  Whittaker  and  Tatham, 
their  solicitors.  The  order  was  dated  the  20th  November,  1838, 
and  was  as  follows:  "Please  to  remit  to  Messrs.  Howe,  Whittaker 
and  Tatham,  7002.,  and  charge  it  in  the  account  with  me  in  settling 
for  the  present  year's  tithes  of  the  rectory  of  Llambister. — Yours, 
&c.  Kensington."  Whittaker  enclosed  the  order  in  a  letter  to 
Meredith,  in  which  he  gave  the  latter  notice  of  the  mortgage  and 
farther  charge  and  of  the  appointment  of  himself  and  Heptinstall 

(1)  See  Ex  parte  Shdlard  (1873)  ing  section  of  the  Stamp  Act,  1870; 
L.  B.  17  Eq.  109,  43  L.  J.  Bk.  3,  for  a  and  see  now  s.  32  of  the  Stamp  Act, 
similar  dedflion  under  the  correspond-      1891. — 0.  A.  S. 
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[  ♦273  ] 


to  be  receivers  of  the  property,  and  added  that,  if  the  order  was 
complied  with,  they  would  not  enter  into  the  immediate  receipt  of 
the  profits  of  the  rectory.  On  the  1st  of  December,  Meredith  wrote, 
in  answer,  that  he  was  not  then  prepared,  but  would  try  to  remit 
the  7002.  in  the  course  of  nine  days,  when  he  hoped  to  be  able  to 
arrange  matters  to  the  satisfaction  of  all  parties.  He  did  not, 
however,  make  the  remittance ;  but  the  plaintiffs,  in  consequence 
of  his  promise  to  do  so,  suffered  him  to  remain  in  the  receipt  of  the 
profits  of  the  rectory ;  and  he  had  received  the  same  to  the  amount 
of  1,600Z. 

The  bill  prayed  for  an  account  of  all  the  sums  received,  by 
Meredith,  in  respect  of  the  rectory,  since  the  1st  of  *December, 
1838 ;  and  that  the  plaintiffs  might  be  declared  to  be  entitled  to  be 
paid  the  700Z.  thereout. 


Mr.  Bethell  and  Mr.  RomiUy,  for  the  plaintiffs,  said  that,  it 
was  of  no  importance  whether  Meredith  was  tenant  or  receiver  of 
the  rectory;  he  was  indebted  to  Lord  Kensington  to  a  greater 
amount  than  7002. ;  and  that  Lord  Kensington's  letter,  though 
unstamped,  was  valid  as  an  assignment  in  equity  of  part  of  the 
debt :  Bow  v.  Dawson  (i) ;  Ex  parte  Alderson  (2) ;  Lett  v.  Morris  (8). 

Mr.  Anderdon  and  Mr.  James  Parker^  for  Meredith,  said  that 
Lord  Kensington's  letter  was  nothing  more  than  an  order  for  pay- 
ment of  money,  and,  as  such,  it  ought  to  have  been  stamped, 
according  to  55  Geo.  IIL  c.  184 :  that  Meredith's  letter  to  Whittaker 
could  not  be  construed  into  a  promise  to  pay  the  7002. ;  and,  if 
it  could,  there  was  no  consideration  for  the  promise. 

Mr.  Freeling  appeared  for  Lord  Kensington. 


1843. 
Jan.  12. 


[  '274  ] 


The  Yicb-Ghancellob  : 

It  appears,  from  the  pleadings,'  admissions  and  proofs,  that,  in 
April,  1832,  the  plaintiffs  became  mortgagees  in  fee  of  Lord  Ken- 
sington's freeholds  of  inheritance  at  Kensington,  and  mortgagees, 
for  the  lives  of  certain  cestui  que  vies,  of  the  rectory,  glebe-lands  and 
♦tithes  of  Llambister,  in  Radnorshire.  The  mortgages  were  to 
secure  60,0002.,  and   Messrs.   Heptinstall    and  Whittaker    were 


(1)  1  Ves.  Sen.  331. 

(2)  15  E.  R.  208  (1  Madd.  63). 


(3)  33  B.  R  156  (4  Sim.  607). 
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appointed  receivers  both  of  the  Kensington  and  Badnorshire 
estates.  Whittaker  acted  and  was  pat  in  possession  of  the  Ken- 
sington estates  as  receiver.  The  receivers  did  not  meddle  with  the 
Badnorshire  estates ;  but  Lord  Kensington  was  allowed  to  remain 
in  possession  of  them.  The  bill  represents  that,  after  April,  1836, 
Lord  Kensington  employed  the  defendant  Meredith  as  his  receiver 
of  the  Badnorshire  estates,  and  that,  on  and  before  the  Ist  of 
December,  1838,  a  balance  was  due  to  Lord  Kensington,  from 
Meredith,  in  respect  of  his  receipts.  But  though  the  bill  so  repre- 
sents it,  the  passages  read  by  the  plaintiffs,  from  Meredith's  answer, 
show  that  Meredith  was  not  receiver,  but  was  tenant  of  the  Badnor- 
shire estates ;  and,  if  he  owed  Lord  Kensington  any  thing,  he  owed 
it  as  rent.  In  April,  1838,  further  sums  amounting,  altogether,  to 
14,277/.  6«.  2d.,  were  advanced,  by  the  mortgagees,  to  Lord  Ken- 
sington ;  and  were  secured  by  a  further  charge  on  the  Kensington 
and  Badnorshire  estates.  The  rents  and  profits  of  the  Kensington 
estates,  were  not  sufficient  to  keep  down  the  interest  of  the  increased 
mortgage  money;  there  was  a  deficiency  to  the  amount  of  735Z. 
yearly  or  thereabouts :  and,  in  November,  1838,  there  was  due,  to 
the  mortgagees,  for  interest  up  to  the  preceding  8th  of  October, 
1,5842.  4«.  5d.  Mr.  Whittaker,  with  his  partner  or  partners,  was 
solicitor  to  the  mortgagees,  and,  supposing  that  Meredith  was 
receiver  of  the  Badnorshire  estates,  sent  him  the  letter  of  the  29th 
November,  1838,  with  Lord  Kensington's  order  written  on  the 
fly-leaf;  which  Meredith  answered  by  his  letter  of  the  1st  of 
December ;  and  the  other  letters  in  the  admissions  followed. 

If  the  order  was  a  valid  order,  it  would  have  bound  Meredith  to 
the  extent  of  the  money,  in  his  hands.  But  an  objection  is  taken 
that  it  is  void  for  want  of  a  stamp. 

The  55  Geo.  III.  c.  184,  sched.  1,  after  imposing  a  stamp  duty 
on  inland  bills  of  exchange,  says  all  bills,  drafts  or  orders  for  the 
payment  of  any  sum  of  money  out  of  any  particular  fund  which 
may  or  may  not  be  available,  or  upon  any  condition  or  contingency 
which  may  or  may  not  be  performed  or  happen,  if  the  same  shall 
be  made  payable  to  the  bearer  or  to  order,  or  if  the  same  shall  be 
delivered  to  the  payee,  shall  pay  the  same  duty  as  on  a  bill  on 
demand.  The  order  seems,  piinui  facie,  within  the  words  of  the 
Act :  and,  with  respect  to  authorities,  the  case  seems  to  me  not 
distinguishable  from  Emly  v.  Collins  (i).  The  Court,  there,  said : 
**  This  is  an  order  for  the  payment  of  money  out  of  a  particular 

(1)  6  M.  &  S.  144. 
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fund,  and  does  not  stipulate  for  the  doing  of  any  collateral  act. 
We  diould  have  been  very  glad  to  have  been  able  to  give  it  effect 
if  we  could."  In  Firhank  v.  Bell  (i),  Lord  Ellbnborough  said  that 
it  was  the  object  of  the  Legislature  in  framing  this  provision,  to 
treat  as  promissory  notes  and  bills  of  exchange  and  to  subject  to  a 
stamp  duty,  such  instruments  as,  being  payable  on  a  contingency 
or  out  of  a  particular  fund,  could  not,  in  strictness,  fall  under  that 
denomination.  The  same  view  was  taken,  in  1820,  by  the  Court 
of  Common  Pleas,  in  Butts  v.  Swann  (2).  The  certificate  in  Jones  y, 
Simpson  (3),  in  1828,  turned  upon  the  48  Geo.  III.  c.  149. 

Now,  the  order  in  question  was,  in  effect,  an  order  to  pay  700/. 
out  of  the  money  due  to  Lord  Kensington,  *in  the  hands  of 
Meredith,  for  the  then  year's  tithes:  and  it  seems  to  me  to  be 
within  the  Act  of  55  Geo.  III.,  and,  therefore,  void  for  want  of  a 
stamp.     Consequently  Meredith  was  not  bound  by  the  order. 

If  he  was  not  bound  by  the  order,  it  is  said  that  he  was  bound 
by  his  promise.  To  which  it  is  answered  that,  taking  his  letter  of 
the  Ist  of  December  to  be  a  promise,  there  was  no  consideration 
for  it.  And  I  rather  think  that  is  so:  for  what  Mr.  Whittaker 
held  out  was  that,  if  Meredith  would  pay  the  money,  he  should 
not  be  turned  out  of  the  receivership.  But,  in  fact,  he  was  not  in 
possession  as  receiver,  but  as  tenant.  Therefore  there  was  no 
consideration ;  and  the  plaintiff's  bill  can  not  be  sustained. 

I  do  not  think  that  there  was  much  wisdom  in  filing  the  bill, 
and,  certainly,  there  is  no  honesty  in  the  defence.  Therefore  I 
order  the 

Bill  to  he  dismissed  without  costs* 


1843. 
Jan.  14. 

Shadwkll, 
V.-C. 
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PERKINS   AND   Others  v.   The   DEPTFOBD  PIER 

COMPANY. 

(13  Simons,  277—282;  S.  0.  12  L.  J.  Ch.  212.) 

A  mortgagee  (debenture  holder  of  a  Company)  having  a  charge  on  the 
tolls  of  the  undertaking,  has  no  priority  over  a  subsequent  mortgagee  whose 
charge  comprises  lands  purchased  for  the  pui-poses  of  the  undertaking,  even 
though  the  lands  are  essential  to  the  earning  of  the  tolls. 

By  a  local  Act  of  Parliament  (5  &  6  Will.  IV.  c.  18)  a  Company 
was  incorporated  for  making  and  maintaining  a  pier  and  other 
works  at  Deptford  in  Kent,  and  was  empowered  to  raise  5O,OO0Z. 


(1)  1  B.  &  Aid.  36. 

(2)  2  Brod.  &  B.  78. 


(3)  26  E.  R.  371  (2  B,  &  C.  318). 
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for  the  purposes  of  the  undertaking,  by  the  sale  of  shares,  and  the 
further  sum  of  25,000i.  to  be  secured  by  assignments  by  way  of 
niortgage,  in  the  form  prescribed  by  the  Act,  of  the  tolls,  rates,  and 
duties  to  be  raised  under  the  Act :  but  the  mortgagees  of  the  tolls, 
&c.  were  not  to  be  preferred,  one  to  another,  on  account  of  the 
priorities  of  their  respective  securities,  or  on  any  other  account. 

The  plaintiffs  were  the  persons  to  whom  the  Company  had  made 
mortgages  of  the  tolls,  in  1837  and  1839,  in  pursuance  of  the  Act. 
The  defendants  Leeson  and  Frichard  were,  severally,  creditors  of 
the  Company  in  respect  of  the  purchase-monies  of  part  of  the 
lands  which  the  Company  had  bought,  in  1836,  for  the  purposes  of 
their  undertaking,  but  were  unable  to  pay  for.  Leeson,  who  was  the 
vendor  of  part  of  those  lands,  had  no  legal  security  for  the  money 
due  to  him :  but  Prichard,  who  had  advanced  the  amount  of  the 
purchase-money  for  another  part  of  those  lands,  had  taken,  from 
the  Company,  a  mortgage  thereon  for  the  amount. 

The  Company  afterwards  became  embarrassed  in  their  affairs, 
and,  being  about  to  abandon  their  undertaking  and  to  sell  their 
lands  for  payment  of  their  debts,  the  bill  was  filed  charging  that 
Leeson  and  Prichard,  in  collusion  with  the  directors  of  the 
Company  and  with  a  view  of  unfairly  prejudicing  the  claims  of  the 
plaintiffs  as  mortgagees  of  the  tolls  &c.  had  entered  into  an  agree- 
ment, with  the  directors,  securing,  to  Leeson  and  Prichard,  priority 
in  the  payment  of  the  debts  due  to  them,  over  the  other  debts  of 
the  Company ;  and  that,  in  pursuance  of  such  collusion,  they  had 
brought  actions  against  the  Company  for  the  sums  due  to  them 
respectively;  that  the  Company  did  not  defend  the  actions,  and 
Leeson  and  Prichard  obtained  judgment  therein,  and  intended 
to  sue  out  elegits  thereon,  and,  thereby  to  obtain  possession  of  the 
Company's  lands :  that  the  plaintiffs  accepted  their  debentures  or 
mortgages  of  the  tolls,  upon  the  faith  that  the  undertaking  would 
be  proceeded  with,  and  that  the  monies  arising  therefrom,  would 
be  applied  in  satisfaction  of  the  principal  and  interest  due  to  them : 
that  the  Company  ought  not  to  abandon  the  undertaking,  without 
making  due  provision  for  the  payment  of  the  monies  charged  thereon  : 
that  the  plaintiffs,  by  means  of  their  securities,  had  the  first  charge 
on  all  the  lands  that  had  been  conveyed  to  the  Company,  and  that 
the  proceeds  of  the  sale  thereof  ought  to  be  applied,  in  the  first 
instance,  in  payment  of  what  was  due  to  them.  The  bill  prayed 
that  the  plaintiffs  might  be  declared  to  be  the  first  incumbrancers 
upon  such  of  the  lands  as  had  been  conveyed  to  the  Company,  and 
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to  have  an  equitable  lien,  subject  to  Prichard*s  mortgage,  on  such 
of  them  as  had  been  conveyed  to  Prichard;  that  the  plaintiffs 
might  be  paid  what  was  due  to  them  on  their  securities ;  and  that 
Leeson  and  Prichard  might  be  restrained  from  suing  out  execution 
on  their  judgments ;  and  for  a  receiver  of  the  tolls. 

Prichard  demurred,  to  the  bill,  for  want  of  equity  and  on  other 
grounds. 

Mr.  Willcockf  in  support  of  the  demurrer.     *     ♦     * 

Mi\  Wakefield  and  Mr.  Twells,  in  support  of  the  bill,  said  that 
the  plaintiffs  did  not  seek  to  interfere  either  with  the  lands  com- 
prised in  Prichard's  mortgage  or  with  the  lands  which  Leeson  had 
sold  to  the  Company;  that  it  appeared,  from  the  bill,  that  the 
Company  had  other  lands  which  had  been  conveyed  to  them,  and 
that  the  plaintiffs  sought  to  establish  a  lien  on  those  lands  only ; 
that,  though  the  plaintiffs  were  not  entitled  to  those  lands  at  law, 
yet  they  were  entitled  to  the  tolls,  in  priority  to  any  other  person  ; 
and,  if  the  defendants  got  possession  of  the  lands  by  virtue  of  their 
elegits,  they  would,  in  effect,  take  the  tolls,  on  the  security  of 
which  the  plaintiffs  had  advanced  their  money ;  for,  if  the  lands 
were  taken,  nothing  would  remain  for  the  tolls  to  issue  out  of ; 
that,  by  the  terms  of  the  debentures,  the  principal  thereby  secured 
was  not  payable  until  October,  1844,  and  that,  in  the  meantime, 
the  plaintiffs  had  no  remedy,  at  law,  for  the  interest :  Pontet  v. 
The  Basingstoke  *Ca7ial  Company  (i) ;  Doe  v.  The  St.  Helen's  Rail- 
way  Company  (2) ;  Mellish  v.  Brooks  (3) ;  Hodges  v.  Croydon  Canal 
Company  (4). 

The  Vicb-Chancbllor  : 

I  do  not  understand  how  the  plaintiffs  have  any  sort  of  claim 
upon  the  property  of  the  Company,  except  that  which  they  derive 
from  the  debentures. 

The  Act  of  Parliament  authorizes  the  Company  to  raise  money 
by  mortgage  in  a  given  form ;  and  the  bill  represents  the  deben- 
tures, taken  by  the  plaintiffs,  to  be  according  to  that  form.  The 
words  of  the  Act  are :  "  That,  in  case  the  Company  shall  be  desirous 
of  raising,  by  debentures,  upon  the  credit  of  the  undertaking,  a 
further  sum,  not  exceeding  25,000Z.,  and  shall  make  an  order  or 
enter  into  a  resolution  to  that  effect,  at  any  general  or  special 


(1)  43  R.  B.  706  (3  Bing.  N.  C.  433). 

(2)  1  Gale  &  Dav.  602, 


(3)  52  R  R.  3  (3  Beav.  22). 

(4)  52  B.  B.  44  (3  Beav.  86). 
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general  meeting  of  the  Company  to  be  called  for  that  purpose,  then 
that  it  shall  be  lawful  for  the  directors  of  the  Company,  pursuant 
to  such  order  or  resolution,  to  borrow  or  take  up  at  interest  any 
sum  or  sums  of  money  not  exceeding,  in  the  whole,  the  sum  of 
25,0002.,  or  any  part  thereof,  upon  the  credit  of  the  undertaking, 
as  to  them  shall  seem  meet  and  convenient ;  and  the  said  directors 
are  hereby,  accordingly,  fully  authorized  and  empowered  to  assign 
over,  by  way  of  mortgage,  to  any  person  lending  such  money,  the 
several  tolls,  rates  and  duties  to  be  raised  under  or  by  virtue  of 
this  Act,  or  any  part  thereof."  But  the  Act  says  nothing  about 
raising  money  by  mortgage  of  the  lands. 

Then  the  transaction  with  Prichard  seems  to  be  this.  The 
Company,  being  desirous  to  purchase  some  lands,  *were  not  able 
to  advance  money  to  complete  the  contract,  and,  therefore,  applied 
to  Prichard  to  lend  them  the  money :  and  then  a  conveyance  was 
made  to  him,  by  way  of  mortgage,  to  secure  the  repayment  of  his 
advances,  and,  subject  thereto,  in  trust  for  the  Company.  Then  it 
is  stated  that  the  Company  purchased  other  lands :  but  I  do  not 
understand  that  the  plaintiffs  thought  it  right  to  take  any  other 
security  for  the  money  they  had  lent  to  the  Company,  than  the 
security  upon  the  tolls,  rates  and  duties. 

Then  it  is  said  that  there  was  collusion  between  Leeson  and 
Prichard,  and  the  directors,  which  is  exemplified  by  the  fact  that 
they  brought  two  actions  against  the  Company  (which  they  had 
a  right  do)  for  the  money  lent  by  them  to  the  Company,  and  that 
they  recovered  judgments  in  the  actions. .  I  cannot  comprehend 
why  the  Court  should  interfere  with  that  transaction,  which  is 
perfectly  right  and  fair.  Supposing  that  the  directors  and  Leeson 
and  Prichard  had  met  together,  and  the  former  had  said :  **  Tour 
mortgages  are  not  sufficient ;  you  had  better  bring  actions  against 
the  Company,  and  recover  judgment,  and  take  out  execution  on 
any  property  of  the  Company  that  you  can  make  available  :  *'  there 
would  have  been  no  dishonesty  in  that.  If  the  plaintiffs  really 
meant  to  have  security  on  the  lands  of  the  Company,  they  might 
have  had  it.  But  they  file  a  bill,  because  they  have  a  lien  on  the 
tolls;  and  they  say  that  there  cannot  be  any  tolls  if  there  is  no 
land;  and  these  persons  who  first  of  all  bethought  themselves 
of  taking  a  mortgage  on  the  land,  may,  by  taking  the  land,  prevent 
the  raising  of  the  tolls.  But  suppose  that  they  do :  they  will  be 
only  using  the  powers  which  they  lawfully  may  use. 

I    think,   therefore,   that    no    equity,   whatever,   arises  to  the 
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plaintiffs  in  that  respect,  and  that  they  have  no  other  right  to 
the  lands  in  mortgage  or  subject  to  the  judgments  of  Leeson  and 
Prichard,  than  that  which  is  to  be  inferred  from  the  circuitous 
way  in  which  they  have  taken  security  by  debentures  on  the  tolls. 
I  shall  therefore  allow  the  demurrer  on  the  general  ground. 


1843. 

Jan,  18,  25, 

26. 

Shadwbll, 
V.-C. 
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COOPER  V.  DENISON. 

(13  Simons,  290-303;  S.  C.  12  L.  J.  Ch.  404.) 

A  teetAtor  bequeathed  his  residue  to  his  wife  for  Hfe,  remainder  to  his 
daughter  absolutely;  but  if  his  wife  survived  his  daughter,  then,  at  his 
wif  j's  death,  oue-third  of  the  capital  was  to  go  according  to  her  will,  and 
the  other  two-thirds  were  to  go  and  be  paid :  **  to  my  other  the  next  of  kin 
of  my  paternal  line."  The  daughter  was  the  testator's  sole  next  of  kin  at 
his  death ;  and  exclusive  of  her,  the  testator's  brothers  were  his  next  of  kin 
at  the  same  time.  At  the  death  of  the  widow  (who  survived  the  daughter), 
the  daughter's  children  were  the  testator's  next  of  kin  according  to  the 
statute,  bat  they  and  the  testator's  brothers  were  his  neai-est  of  kin,  all  of 
them  being  his  relations  in  the  second  degree :  Held,  that  the  brothers,  as 
well  as  the  children,  were  entitled  to  the  two-thirds  of  the  residue. 

John   Spencer,  the   grandfather   of  the  plaintiffs,  Fanny  and 

Laura  Cooper,  made  his  will  dated  the  18th  of  January,  1806,  and, 

after  bequeathing  certain  specific  and  pecuniary  legacies,  proceeded 

thus :    "All  the  residue  and  rest  of  my  effects  whatsoever  <ind 

wheresoever,  I  give  and  bequeath  unto  my  executrix  and  executors 

m  trust  to  pay  and  apply  the  annual  produce  thereof,  to  and  for 

the  use  of  my  dear  wife  and  the  maintenance  of  my  daughter, 

during  her  minority  and  during  the  life  of  my  said  wife ;  but,  in 

case  of  the  annual  produce  of  such  produce  (i)  being  120Z.,  then  in 

trust  to  pay  and  apply  the  sum  of  20Z.  a  year,  to  and  for  my  said 

daughter  when  she  shall  arrive  at  the  age  of  21  years  until  the 

death   of  her  said   mother:   in   case  she  shall  survive  her  said 

mother,  my  will  and  mind  is  that  the  whole  of  my  said  estate 

and  properly,  shall  go  and  be  paid,  to  my  said  daughter  at  the 

death  of  her  said  mother ;  and  my  will  and  mind  further  is  that, 

in  case  *my  said  wife  shall  survive  my  said  daughter,  then  my 

said  trustees  shall  pay  the  whole  of  the  annual  produce  of  my  said 

estate,  to  my  said  wife,  for  and  during  the  term  of  her  natural 

life ;  and  that,  at  her  decease,  a  third  part  be  paid  and  applied 

according  to  her  last  will  and  testament ;  and  the  other  two-thirds, 

I  will  shall  go  and  be  paid  to  my  other  the  next  of  kin  of  my 

paternal  line." 

(I)  Sic. 
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The  testator  died  possessed  of  personal  estate  only,  leaving  his       cooper 
wife  and  daughter,  and  three  brothers   and   a   sister,  surviving,      denison. 
The  daughter  married  in   1830,   and   died  in  1834,  leaving  the 
plaintiffs,  her  daughters  and  only  issue.    The  widow  died  in  1838. 

The  bill  was  filed  against  the  testator's  surviving  executors,  the 
personal  representatives  of  his  daughter  and  widow,  and  one  of 
his  surviving  brothers,  praying  that  the  rights  and  interests  of 
all  parties  to  and  in  his  residuary  estate,  might  be  ascertained  and 
declared. 

[In  answer  to  certain  inquiries  directed  by  the  decree  at  the 
hearing,] 

The  Master  found,  first,  that  the  daughter  and  widow  of  the       [  292  ] 
testator  were  his  next  of  kin  at  his  death. 

Secondly,  that  the  daughter  was  the  neare.:t  of  blood  of  the 
testator,  ex  parte  paternd,  at  the  same  time. 

Thirdly,  that  the  testator's  three  brothers  and  his  sister  were 
his  nearest  of  blood,  at  the  same  time,  exchisive  of  his  daughter; 
and, 

Fourthly,  that  the  plaintiffs  and  two  of  the  testator's  brothers,       [  293  ] 
who  had  survived  the  other  brother  and  the  sister,  were  the  nearest 
of  blood  of  the  testator  at  the  death  of  the  widow. 

*  4t  *  «  « 

The  cause  now  came  on  to  be  heard  for  further  directions.  [  296  ] 

Mr.  Cooper  and  Mr.  Heathjield,  for  the  plaintiffs : 

The  one-third  of  the  testator's  residuary  estate,  which  was  to  be 
applied  according  to  his  widow's  will,  must  go  according  to  the 
Statute  of  Distributions ;  for,  as  she  made  no  appointment  of  it, 
it  has  become  undisposed  of. 

With  respect  to  the  remaining  two-thirds  of  the  residue,  we 
submit  that  the  next  of  kin  of  the  testator  ex  parte  paternd ,  at  the 
death  of  his  widow,  and  not  at  his  own  death,  are  entitled ;  and 
that  they  take  to  the  exclusion  of  the  testator's  brothers  and  sister. 
The  expression:  "my  other  the  next  of  kin,"  clearly  excludes  the 
daughter  and  the  widow.  Besides,  the  prior  life-interests  given 
to  the  widow  and  daughter,  make  this  case  an  exception  to  the 
general  rule  that  the  period  at  which  the  next  of  kin  are  to  be 
ascertained,  is  the  time  *of  the  testator's  death  :  Briden  v.  [  '297  ] 
Hewlett  (1) ;  Jones  v.  Colbeck  (2) ;  Miller  v.  Eaton  (3).     *     *     * 

(1)  39  R.  R.  146  (2  My.  &  K.  90).  (3)  14  R.  R.  259  (G.  Cooper,  272). 

(2)  6  R.  R.  207  (8  Ves.  38). 
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cJoDPKu  Mr.  Ileathfield  added  that  the  words  in  the  will :   "at  her 

Dkmsok.     decease,"  applied  to  the  two- thirds  of  the  residue  as  well  as  to  the 
one-third  ;  and  that  as  the  persons  who  were  to  take  the  one-third, 
that  is  the  appointees  under  the  will  of  the  widow,  could  not  be 
ascertained  until  her  death,  the  persons  who  were  to  take  the* 
two-thirds,  were  to  be  ascertained  at  the  same  time. 

Mr,  Lewis,  for  the  personal  representative  of  the  widow,  con- 
tended that  she  took  an  absolute  interest  in  the  one-third  of  the 
residue. 

[  -298  ]  (The  Vice-Chancbllor  :  It  *is  not  to  be  applied  according  to  her 

disposal,  but  according  to  her  will.) 

Mr.  Lewis :  At  all  events,  the  widow's  representative  is 
entitled  to  one-third  of  the  third,  under  the  Statute  of  Distributions. 

Mr.  CcUverty  for  the  representative  of  the  testator's 
daughter.  *     *     * 

[  299 1       The  Vice-Chancbllor  [after  referring  to  the  words  of  the  will,  said] : 

It  is  plain,  to  demonstration,  that  the  persons  who  were  to  take 

the  two-thirds  after  the  death  of  the  mother,  when  the  daughter 

[  'Soo  ]       should  have  predeceased  her,  were  *his  other  next  of  kin  of  his 

paternal  line,  that  is,  his  next  of  kin  of  his  paternal  line  exclusive 

of  his  daughter. 

Mr.  Wakefield  and  Mr.  Faber,  for  the  defendant  the  testator's 
brother,  said  *  *  that  the  general  rule  was  that,  wliere  a  gift  is 
made,  by  a  testator,  to  his  next  of  kin  (even  after  a  life  interest  to 
his  sole  next  of  kin),  the  period  at  which  the  next  of  kin  are  to  be 
ascertained,  is  the  testator's  death  :  that  that  rule  ought  to  be 
followed  in  the  present  case.  *  *  If  the  period  at  which  the 
parties  entitled  to  the  two-thirds  are  to  be  ascertained,  is  the  death 
of  the  widow,  then  our  client  and  his  brother  are  entitled  to 
participate  in  the  two-thirds,  equally  with  the  plaintiffs. 

[  301  ]  Mr.  Cooper,  in  reply.     *     *     * 

The  Vice-Chancellor  : 

Supposing  it  to  be  reasonably  clear,  on  the  face  of  the  will,  that 
the  testator  meant  that,  if  the  daughter  died  in  the  lifetime  of  her 
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mother,  the  persons  who  answered  the  description  of  his  next  of  kin 
of  his  paternal  line  should  be  ascertained  at  the  death  of  the 
mother,  then  this  question  arises  :  whether  all  the  persons  who,  at 
*that  time,  were  the  next  of  kin  de  facto  must  not  take,  notwith- 
standing two  of  them  were  grandchildren,  and  the  rest  were 
brothers  of  the  testator. 

Now  the  principle  of  the  decision  in  Elmsley  v.  Young  (i),  was 
that  the  Court  must  consider  the  words,  "  next  of  kin,''  as 
describing  the  persons  who  are  to  take ;  that  is,  it  must  not  look  at 
the  Statute  of  Distributions  in  order  to  ascertain  who  those  persons 
are,  but  must  inquire  who  are  the  next  of  kin,  irrespective  of  the 
statute. 

If  then  I  adhere  to  the  decision  in  Elmsley  v.  Young,  which 
I  think  is  right,  I  have  only  to  consider  who  are  the  persons  that 
come  within  the  descriptive  words. 

The  Master  has  found  that  the  testator's  three  brothers  and  his 
sister  were  his  next  of  kin  at  his  death,  exclusive  of  his  daughter 
(whose  claim  I  have  already  disposed  of),  and  that  his  two  grand- 
children and  his  two  surviving  brothers,  were  his  next  of  kin  at  the 
death  of  his  widow.  Then  the  next  question  is  at  what  time  are  the 
persons  answering  the  description  of  next  of  kin  to  be  ascertained  ? 

The  testator  has  given  the  whole  of  his  residue  to  his  daughter, 
after  his  wife's  death ;  but,  if  his  wife  should  survive  his  daughter, 
he  has  directed  the  whole  of  the  produce  to  be  paid  to  his  wife  for 
her  life,  and,  at  her  death,  that  a  third  part  of  the  capital  shall  go 
according  to  her  will,  and  the  other  two-thirds,  to  his  next  of  kin  of 
his  paternal  line.  The  words,  therefore,  show  that  all  the  persons 
to  take  at  the  death  of  the  widow,  were  to  be  simultaneously 
ascertained ;  and,  therefore,  I  think  that  the  persons  entitled  to  the 
two-thirds  of  the  residue,  are  the  two  grandchildren  and  the  two 
surviving  brothers  of  the  testator. 


Cooper 

r. 
Denisok. 


[  ♦302  ] 


LEACH  V.   LEACH. 

(13  Simons,  304—309;  S.  C.  7  Jur.  273.) 

A  testator  gave  an  annuity  to  a  trustee,  in  trust  to  pay  the  same  to  his 
daughter  for  her  separate  use  for  life,  remainder  to  her  husband  to  enable 
him  to  main  tain  his  children  by  her,  until  the  youngest  attained  21 ;  and, 
if  the  huBband  should  die  before  the  youngest  child  attained  21,  then  upon 
trust  for  the  trustee  to  apply  the  annuity  in  like  manner  as  the  husband  was 

(1)  39  B.  E.  353  (2  Mr.  &  K.  780). 


1843. 
Jan,  18,  19. 

Shadwell, 
V.-C. 

[304] 
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Lbach  directed  to  do  :  Held  (the  daughter  being  dead),  that  the  husband  was  bound 

^'  to  apply  the  annuity  for  the  maintenance  of  the  children ;  but  that,  if  he 

Leach.  maintained  them  properly,   they  would  not  be  entitled  to  an  account 

against  him. 

John  Oeikes  bequeathed  certain  leasehold  houses,  to  his  son, 
John  Okines,  in  trust  to  pay  an  annuity  of  2001.,  out  of  the  rents, 
to  the  testator's  daughter  Elizabeth  Ann,  the  wife  of  the  defendant 
Thomas  Leach,  for  her  separate  use  for  her  life,  and,  after  her 
death,  to  Thomas  Leach,  to  enable  him  to  maintain  and  educate  all 
and  every  the  child  and  children  of  the  said  Elizabeth  Ann  Leach, 
and  for  their  advancement  in  life,  until  the  youngest  of  them  should 
attain  21;  and,  in  case  Thomas  Leach  should  die  before  the 
younger  of  such  children  should  attain  21,  then  upon  trust  for  John 
Okines  to  apply  the  same  in  like  manner  as  Thomas  Leach  was 
thereby  directed  to  do  :  and,  when  the  youngest  of  such  children 
should  have  attained  21,  then  upon  trust  to  sell  the  houses,  and, 
after  paying  the  expenses  of  the  sale,  to  divide  the  surplus  among 
all  and  every  such  child  and  children  as  should  be  then  living, 
share  and  share  alike. 

The  testator  died  in  1824.  His  son  duly  paid  the  annuity  to  his 
daughter,  until  February,  1834,  when  she  died  leaving  seven 
children. 

The  bill  was  filed  by  three  of  the  children,  one  of  whom  was  of 
age,  and  the  two  others  infants,  against  their  father  and  their 
brothers  and  sisters,  and  against  John  Okines,  the  son,  alleging 
that,  since  their  mother's  death,  their  father  had  married  again, 
[  *305  ]  and  had  treated  his  ^children  by  his  former  wife  with  unkindness 
and  neglect,  and  had  applied  a  very  small  part  only  of  the  annuity 
for  their  maintenance  or  advancement  in  life,  but  had  applied  by 
far  the  greater  part  thereof  to  his  own  use.  The  bill  prayed  for  an 
account  of  the  sums  received  by  Leach  in  respect  of  the  annuity 
and  of  his  application  thereof ;  and  that  he  might  pay  into  Court 
such  part  thereof  as  had  not  been  properly  applied  by  him ;  and 
that  the  rights  and  interests  of  the  children,  in  the  annuity,  might 
be  declared;  and  that  their  father  might  be  restrained  from 
receiving  the  annuity,  and  John  Okines  from  paying  it  to  him; 
that  a  guardian  might  be  appointed  of  the  infant  plaintiffs,  and  a 
proper  allowance  be  made  for  their  maintenance. 

The  father  said,  in  his  answer,  that  he  had  regularly  received  the 
annuity  since  his  first  wife's  death,  but  that,  being  entitled,  as  he 
had  been  advised,  to  receive  it  for  his  own  use  and  benefit  until  the 
youngest  child  should  attain  21,  he  had  not  applied  any  part  of  it 
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for  the  maintenance  or  advancement  in  life  of  the  children,  but,  as       Leacu 
he  submitted  he  was  entitled  to  do,  had  mixed  the  whole  of  it  with       leach. 
his  own  monies  and  income,  and  applied  the  same  to  his  own  use  : 
but,  nevertheless,  he  had,  at  a  considerable  expense,  maintained, 
educated,  clothed,  brought  up  and  advanced  the  children,  out  of  his 
own  monies. 

Mr.  Bethell  and  Mr.  Elderton,  for  the  plaintiffs,  contended 
that  Leach  was  a  trustee  of  the  annuity  for  his  children,  and  that 
he  had  no  interest  in  or  power  over  it,  except  for  the  purpose  of 
distributing  it  amongst  his  children ;  and  that  the  trust  for  the 
separate  use  of  his  wife  and  the  whole  frame  of  the  will,  showed 
that  he  was  not  intended  to  have  any  beneficial  *intere8t  in  the  [  •306  ] 
annuity,  but  that  the  testator *s  sole  object  was  to  supply  him  with 
the  means  of  fulfilling  the  obligations  of  a  father  to  his  children. 
They  relied,  principally,  upon  Wether  ell  v.  Wilson  (1).  They  cited 
also  Jvbber  v.  Jubber  (2) ;  Woods  v.  Woods  (3) ;  Rippon  v.  Norton  (4) ; 
and  Page  v.  Way  (6). 

Mr.  Teed  and  Mr,  Speed,  for  Thomas  Leach  : 

All  the  charges  in  the  bill,  as  to  the  father  having  neglected  his 
children,  are  denied  by  the  answer  (6). 

There  is  no  instance  in  which  the  Court  has  decreed  a  father  to 
account  to  his  children,  for  his  past  receipts  in  respect  of  a  fund 
given  for  their  maintenance.  [They  cited  Benson  v.  Whittam  (7) ; 
Berkeley  v.  Swinburne  (8) ;  Hadow  v.  Hadow  (9) ;  Gilbert  v.  Bennett  (10) ; 
Hammond  v.  Neame  (11).] 

Mr.    R.    Perry    and    Mr.    Hood    appeared    for    the    other        [  so?  ] 
defendants. 

The  Vicb-Chancbllor  : 

The  necessary  construction  of  the  words  of  the  will,  is  that  the 
testator  did  not  intend  the  father  to  take  the  annuity  to  himself, 
altogether  and  exclusively  of  any  consideration  as  to  the  mainten- 
ance, education  and  advancement  in  life  of  his  children.  The 
testator  has  put  a  clear  interpretation  on  his  own  words.    And,  if 

(1)  44  R.  R.  27  (1  Keen,  80).  cause. 

(2)  47  E.  B.  291  (9  Sim.  503).  (7)  35  R.  R.  113  (5  Sim.  30). 

(3)  43  R.  R.  214  (1  My.  &  Cr.  401).  (8)  38  R.  R.  187  (6  Sim.  613). 

(4)  50  B.  R.  76  (2  Beav.  63).  (9)  47  R.  R.  281  (9  Sim.  438). 

(5)  51  B.  R.  2  (3  Beav.  20).  (10)  51  R.  R.  268  (10  Sim.  371). 

(6)  There  was  no  evidence  in  the  (li)  18  R.  R.  51  (1  Swanst.  35). 
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Leach 

r. 
Lkach. 

[  *'iOS  ] 


there  was  any  doubt  on  the  former  part  of  the  sentence,  the  ^testator 
has  removed  it  by  a  clear  expression  of  his  intention  in  the  latter 
part,  where  he  states  what  is  to  be  done  with  the  fond  after  the 
death  of  the  father.  He  says  :  ''  In  case  the  said  Thomas  Leach 
shall  die  before  the  younger  of  such  children  shall  attain  the  said 
age  of  21  years,  then  upon  trust  for  the  said  John  Okines,  his 
executors  or  administrators,  to  apply  the  same  as  the  said  Thomas 
Leach  is  hereby  directed  to  do."  By  those  words  he  has  put  an 
interpretation  on  the  language  of  the  prior  declaration. 

I  admit  that,  so  long  as  the  father  properly  maintains  his  children, 
they  are  not  entitled  to  call  upon  him  for  an  account :  but  it  must 
appear,  to  the  Court,  that  he  has  properly  maintained  them. 

Declare  that  the  defendant  T.  Leach,  the  husband  of  Elizabeth 
Ann  Leach,  is  bound  to  apply  the  annual  sum  of  2001.  in  the 
pleadings  mentioned,  in  the  maintenance  and  education  of  all  and 
every  the  said  children  of  the  said  Elizabeth  Ann  Leach,  and  for 
their  advancement  in  life  until  the  youngest  of  the  said  children 
shall  attain  the  age  of  21  years:  Befer  it,  to  the  Master,  to 
inquire  and  state  whether  the  said  T.  Leach  has  applied  the 
same  in  the  maintenance,  education  and  advancement  in  life 
of  all  and  every  the  said  children,  with  liberty  to  state  special 
circumstances. 


1843. 
March  1. 

Shadwell, 
V.-C. 

[  327  ] 


JUMPSEN  V.  PITCHERS. 

(13  Simons,  327—334.) 

If  husband  and  wife,  being  seised  in  fee  in  right  of  the  wife,  convey  to  a 
purchaser  by  deed  without  fine ;  the  wife,  if  she  survives,  and,  if  not,  her 
heir,  may,  on  the  husband's  death,  recover  the  land,  notwithstanding  the 
purchaser  may  have  been  in  possession  for  more  than  forty  years. 

It  having  been  referred  to  the  Master,  to  inquire  and  state 
whether  a  good  title  could  be  made  to  certain  freehold  tenements 
which  the  plaintiff  had  agreed  to  sell  to  the  defendant,  the  Master 
reported  in  the  negative. 

It  appeared,  on  the  hearing  of  exceptions  taken  by  the  plaintiffs 
to  the  report,  that  the  plaintiffs  made  out  their  title  through  one 
Elms  Foster,  to  whom  Thomas  Jones  and  Sarah  his  wife  (whose 
maiden  name  was  Harris),  conveyed  the  tenements,  by  lease  and 
release  dated  the  3rd  and  4th  of  September,  1772,  in  obedience  to 
a  decree  of  the  Court  made  in  a  suit  of  Cole  v.  Harris.  The 
marriage  of  Mr.  and  Mrs.  Jones  took  place  subsequently  to  the 
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decree ;  and  the  release  recited  it  and  contained  a  covenant,  on  the      Jumpsen 
part  of  Jones,  *that  he  and  his  wife  would  levy  a  fine  of  the     pitgherb. 
tenements  to  Foster ;  .but  it  did  not  appear  that  .the  fine  was  ever       [  *328  ] 
levied,  nor  was  it  shown  at  what  time  the  coverture  between  and 
Mr.  and  Mrs.  Jones  determined. 

The  counsel  having  declined  to  take  a  case  for  the  opinion  of  a 
court  of  law, 

Mr.  Bethell  and  Mr.  Addis,  in  support  of  the  exception,  said, 
first,  that  the  conveyance  to  Foster  was  made  more  than  seventy 
years  ago,  and,  as  the  possession  had  gone  according  to  that 
conveyance,  for  so  great  a  length  of  time,  the  Court  ought  to 
presume  that  the  fine  which  Jones  and  wife  had  agreed  to  levy,  was 
actually  levied. 

Secondly,  they  cited  Doe  v.  Bramston  (i),  in  which  case  a  husband 
and  wife  abandoned  the  possession  of  *property  of  which  they  were  [  ♦329  ] 
seised  in  right  of  the  wife,  and  the  Court  of  Queen's  Bench  held 
that  an  action  of  ejectment  brought  by  the  eldest  son  of  the 
husband  and  wife  after  their  deaths,  was  barred  under  the  17th 
section  of  the  Statute  of  Limitations  (3  &  4  Will.  IV.  c.  27), 
inasmuch  as  the  abandonment  of  possession  took  place  more  than 
forty  years  before  the  action  was  commenced.     *     *     * 

Mr,  Stvurt  and  Mr.  Spurrier,  in  support  of  the  report,  said,  [  330  ] 
first,  that  a  fine,  being  matter  of  record,  could  not  be  presumed 
by  the  Court :  secondly,  that,  in  Doe  v.  Bramston,  there  was  a  dis- 
continuance of  possession  by  the  husband  and  wife,  according  to 
the  language  and  spirit  of  the  statute ;  but,  in  the  ease  before  the 
Court,  there  had  been  no  discontinuance  of  possession ;  *  *  the 
possession  of  Foster  and  those  who  claimed  under  him,  ought  to  be 
regarded  as  the  possession  of  Jones  and  wife  and  those  who  claimed 
under  them. 

Mr.  Bethell,  in  reply.     *     ♦     *  [  331  ] 

Thb  Vicb-Chancbllor  : 

The  question  in  this  case  arises  upon  the  application  of  the 
decision  in  Doe  v.  Bramston  to  the  present  case. 

I  must  say  that,  in  my  opinion,  there  is  a  very  material  distinc- 
tion between  the  case  of  a  husband  and  wife  making  the  possession 
derelict,  as  it  was  in  the  case  of  Doe  v.  Bramston,  and  the  case 

(1)  42  R.  fL  325  (3  A.  &  E.  68). 
B.B. — VOL.  LX.  28 
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JuMPSBN     where  the  husband  and  wife  are  seised  in  fee  in  right  of  the  wife, 

PiTcuBBs.     ^^^  ^^®  husband,  by  a  conveyance  which  does  not  bind  the  wife, 

purports  to  convey  the  fee.    Because  the  effect  at  law,  is  that  that 

conveyance  merely  passes,  to  the  grantee  of  the  husband,  •  that 

estate  which  he  had  and  might  have  held  during  the  continuance  of 

[  *332  ]       the  coverture.     And  I  *cannot  but  think  that,  in  that  case,  the 

right  of  the  wife  would  come  within   the  fourth  description    of 

interest  in  the  third  section  of  the  Statute  of  Limitations :  '^  And 

when  the  estate  or  interest  claimed  shall  have  been  an  estate  or 

interest  in  reversion  or  remainder,  or  other  future  estate  or  interest, 

and  no  person  shall  have  claimed  the  possession  or  receipt  of  the 

profits  of  such  land  or  the  receipt  of  such  rent  in  respect  of  such 

estate  or  interest,  then  such  right  shall  be  deemed  to  have  first 

accrued  at  the  time  at  which  such  estate  or  interest  became  an 

estate  or  interest  in  possession."     Because  the  real  effect  of  the 

husband's  conveyance  is  not,  strictly  speaking,  to  create  a  remainder 

or  reversion,  but,  by  passing  the  interest  which  he  at  law  had 

during  the  coverture  in  the  freehold  and  inheritance  of  his  wife,  a 

future  estate  or  interest  arises  to  the  wife,  or  to  the  heir  of  the  wife 

if  she  predeceases  her  husband,  upon  the  determination  of  the 

coverture :   and  then,  as  I  understand  the  statute,  the  forty  years, 

or  the  time  for  bringing  the  action,  would  commence  from  the  time 

when  the  coverture  determines.     I  apprehend  that  the  wife  and  her 

husband,  have,  all  along  during  the  coverture,  the  freehold  and 

inheritance  in  her  right ;  and  if  the  husband  chooses  to  convey  the 

estate  during  the  coverture,  still  the  inheritance  remains  as  it  was 

before ;  but  with  this  circumstance,  that,  upon  the  determination  of 

the  coverture,  the  future  estate,  that  is  to  say,  that  estate  which,  in 

a  certain  sense,  was  future,  immediately  takes  effect  in  possession 

in  the  wife,  if  she  is  the  survivor,  or  in  the  heir  of  the  wife,  if  she 

predeceases  her  husband.     And,  therefore,  I  apprehend  that  that 

would  be,  **  the  future  estate  or  interest''  in  respect  of  which  the 

party  might  immediately  bring  an  action  and  recover  possession 

against  any  person  who  happened  to  be  in  possession. 

[  833  ]  The  case  before  me  is  not  a  case  of  relinquishment,  but  the  case 

of  an  actual  conveyance  which  the  husband  might  lawfully  make  : 

and  I  cannot  imagine  that  there  is  any  resemblance  between  a  case 

where  there  is  merely  an  abandonment  of  the  possession,  whereby 

no  estate  passes  from  the  husband  and  wife,  that  is  to  say,  no 

estate  passes  by  any  act  of  the  husband,  and  a  case  like  the  one 

now  before  me,  where  the  act  of  the  husband  has  such  an  effect 
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upon  the  whole  inheritance,  that,  upon  the  determination  of  the  Jumpsen 
coverture,  the  right  remains  in  the  wife  if  she  survives,  or  in  her  pitcuebs. 
heir,  if  she  predeceases  her  husband. 

Now,  if  the  wife  had  died  in  the  lifetime  of  the  husband,  then  we 
should  have  had  to  consider  what  disabilities  might  have  effected 
the  heir,  and  so  on ;  or,  if  the  husband  had  died  living  the  wife,  we 
should  then  have  had  to  consider  whether  she  was  under  any  dis- 
ability :  but,  inasmuch  as  it  is  not  found  when  the  coverture  did 
determine,  my  opinion  is  that  it  is  quite  impossible,  in  such  a  state 
of  things,  to  coincide  with  the  Master  who  has  found  that  the 
parties  cannot  make  a  good  title. 

And  I  must  say  that  I  do  not  conceive  that  I  am  at  all  infringing 
upon  the  opinion  expressed  by  the  Court  of  Queen's  Bench ; 
because  I  observe  that  my  Lord  Denman  says :  '*  If  the  persons 
actually  in  possession  could  be  shown  to  have  held  under  him 
through  whom  the  plaintiff  claims,  the  possession  of  the  former 
might  be  regarded  as  the  possession  of  the  latter ;  but,  in  this  case 
there  was  not  a  single  fact  from  which  such  an  inference  could  be 
drawn."  I  admit  that  the  very  terms  used  by  Lord  Denman,  do 
not  exactly  apply  to  the  case  before  me ;  but  the  slightest  amplifica- 
tion of  his  ^Lordship's  language  would  show  that  his  opinion  would  [  *334  ] 
have  suited  the  very  case  that  is  now  before  me  ;  because  my 
opinion  is  that  Foster,  who  took  by  conveyance  from  Jones  and  his 
wife,  was  a  person  who  did  hold  under  Jones,  by  means  of  the 
lawful  estate  which  Jones  could  create,  and  the  creation  of  which 
had  the  effect  of  making  that  which  was  the  wife's  present  estate, 
a  future  estate  within  the  meaning  of  the  fourth  description  in  the 
third  section  of  the  Statute  of  Limitations.  Therefore  it  must  be 
referred  back  to  the  Master  to  review  his  report. 

After  the  judgment  had  been  pronounced,  office  copies  of  certain 
orders  (fee.  in  Cole  v.  Nash,  were  produced,  from  which  it  appeared 
that  Foster  paid  his  purchase-money  into  Court  and  was  let  into 
possession  of  the  tenements,  before  the  marriage  of  Mr.  and  Mrs. 
Jones.  Upon  which  his  Honour  intimated  that  the  case  fell  within 
the  principle  of  Doe  v.  Braimton,  and  made  an  order  allowing  the 
exception,  and  referring  it  back  to  the  Master  to  review  his  report. 
[Some  further  proceedings  in  the  case  are  reported  in  1  CoUyer,  13.] 
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1842.  JERMY  V.   PRESTON  (1). 

Dec,  10. 

(13  Simons,  356—367.) 

^^  tP^*''^*  a.  being  seised  in  fee  of  an  estate  subject  to  a  term  for  raising  5,000/.  for 

B.,  made  a  devise,  in  general  terms,  sufficient  to  comprise  the  estate.    After- 
^         ^  wards,  part  of  it  was  sold,  for  the  remainder  of  the  term,  for  7,600/.  under 

a  decree  for  raising  the  5,000/. ;  and  A.  sold  the  reversion  to  the  purchaser, 
for  a  further  sum  ;  and  an  assignment  and  conveyance  were  made  to  com- 
plete the  sales.  The  5,000/.  was  paid  to  B.  out  of  the  7,600/. ;  but  the 
surplus  remained  in  Court  until  long  after  A. 's  death:  Held  that,  as  an 
excessive  sale  had  been  made  under  the  decree,  the  surplus  retained  the 
character  of  real  estate,  and  that,  notwithstanding  the  assignment  and 
conveyance,  the  devise  remained  unrevoked  with  respect  to  it. 

By  lease  and  release  of  the  4th  and  5th  of  October,  1751,  being 
the  settlement  on  the  marriage  of  William  Jermy  with  Frances 
Preston,  real  estates  were  limited  to  William  Jermy  for  life,  with 
remainder  to  trustees  for  500  years,  with  remainders  to  the  sons  of 
the  marriage  successively  in  tail  male,  with  remainder  to  the 
daughters  as  tenants  in  common  in  tail,  with  remainder  to  William 
Jermy  in  fee.  The  trusts  of  the  term  were  for  raising  5,000L  for 
Frances  Preston,  in  case  there  should  be  no  issue  of  the  marriage 
living  at  William  Jermy 's  death. 
[  357  ]  William  Jermy,  by  his  will  dated  the  12th  of  December,  *1761, 

devised  his  reversion  in  the  estates,  to  Frances,  his  wife,  for  her  life, 
with  remainders  to  Jacob  Preston  and  his  first  and  other  sons,  and 
to  Thomas  Preston  and  his  first  and  other  sons  in  strict  settle- 
ment, with  remainder  to  such  male  person  of  the  name  of  Jermy 
as  should  be  nearest  related  to  the  testator  in  blood,  in  fee. 

The  testator  died  in  January,  1752,  without  issue,  leaving  his 
wife  surviving. 

In  1754,  Isaac  Preston,  who  was  the  father  of  Jacob  and  the 
brother  of  Thomas,  purchased  the  ultimate  remainder  in  the 
devised  estates,  from  the  person  who  answered  the  description  of 
nearest  in  blood  to  the  testator,  and  took  a  conveyance  to  himself 
in  fee.  In  the  same  year,  the  testator's  widow  directed  the  trustees 
of  the  term  to  raise  the  5,000Z.,  and  to  pay  it  to  John  Mitchell, 
whom  she  soon  afterwards  married.  In  Easter  Term,  1756,  Mr. 
and  Mrs.  Mitchell  filed  a  bill  against  the  trustees  of  the  term  and 
Jacob  and  Thomas  Preston,  for  the  purpose  of  having  the  5,000/., 
with  interest  from  the  testator's  death,  raised  under  the  trusts  of 
the  term.    On  the  25th  of  February,  1762,  a  decree  was  made  in 

(1)  Questioned  by  Jbssel,  M.  H.,  in      Mekin  (1884)  25  Ch.  D.  735,  53  L.  J. 
Steed  V.  Preece  (1874)  L.  E.   18  Eq.      Ch.  241,  60  L.  T.  54.— O.  A.  S. 
192,  43  L.  J.  Ch.  687,  and  see  Hyetty. 
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the  suit  (the  title  of  which  was  Mitchell  v.  Preston),  whereby  the       Jebmy 
amount  to  be  found  due,  by  the  Master,  in  respect  of  the  5,0002.      pbxs'ton. 
and  interest,  and  certain  costs  which  were  directed  to  be  taxed,  was 
ordered  to  be  raised  by  sale  or  mortgage,  with  the  Master's  approba- 
tion, of  a  sufficient  part  of  the  estates  comprised  in  the  term ;  and, 
in  June,  1766,  certain  parts  of  those  estates  were  sold,  under  the 
decree,  for  the  then  remainder  of  the  term,  and  were  purchased  by 
F.  Buxton  for  7,600Z. ;  and,  on  the  25th  of  the  same  month,  the 
Master  made  a  report  stating  those  facts,  and  that  he  *had  allowed      [  *S58  ] 
Buxton  to  be  the  purchaser.     On  the  11th  of  July  following,  the 
report  was  confirmed;   and,  in  pursuance  of  an  order  dated  the 
26th  of  November,  1767,  Buxton  paid  the  7,600Z.  into  Court  to 
the  credit  of  the  cause. 

By  lease  and  release  and  assignment  of  the  8rd  and  4th  of 
December,  1767,  after  reciting,  amongst  other  things,  that  the 
premises  purchased  by  Buxton,  were  purchased  in  trust  for 
Elizabeth  Joddrell,  and  that  she  had  agreed,  with  Isaac  Preston, 
Jacob  Preston  and  Thomas  Preston,  to  purchase  their  respective 
interests  in  the  same  premises,  for  3,9002. :  it  was  witnessed  that 
the  trustees  of  the  term,  in  consideration  of  the  7,6002.  so  paid  into 
Court  as  aforesaid  and  in  obedience  to  the  decree,  assigned  the 
premises  purchased  by  Buxton,  to  two  trustees,  for  the  remainder 
of  the  term,  in  trust  for  Elizabeth  Joddrell,  her  heirs  and  assigns, 
and  to  attend  the  inheritance ;  and  it  was  further  witnessed  that, 
in  consideration  of  the  8,9002.,  Isaac  Preston,  Jacob  Preston  and 
Thomas  Preston,  conveyed  their  respective  interests  in  the  same 
premises,  subject  to  the  term  and  to  the  life-interest  therein  of  Mrs. 
Mitchell  under  William  Jermy*s  will»  to  Elizabeth  Joddrell  in  fee. 

In  pursuance  of  another  order  in  Mitchell  v.  Preston^  made  on 
the  12th  of  December,  1767,  5,0002.  was  paid,  out  of  the  7,6002.,  to 
Mrs.  Mitchell  as  the  executrix  of  her  second  husband,  who  was  then 
dead ;  and  the  remainder  was  invested  in  2,8692.  Consols,  in  the 
name  of  the  Accountant-General  in  trust  in  the  cause.  On  the 
25th  of  January,  1770,  the  Master  made  his  general  report  in 
pursuance  of  the  decree ;  and,  by  payment  of  *the  interest  thereby  [  '^oO  ] 
found  due  on  the  5,0002.,  and  the  costs  directed  to  be  taxed,  the  fund 
in  Court  was  reduced  to  1,7012.  9«.  lOrf.  Consols;  and  that  sum 
remained  in  the  name  of  the  Accountant-General  in  trust  in  the 
cause,  when  the  bill  in  Jermy  v.  Preston  was  filed. 

Mrs.  Mitchell  died  on  the  18th  of  November,  1791,  having 
received  all  the  dividends  that  became  due  on  the  1,7012.  ds.  lOd. 
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Jebmy       Consols  down  to  her  death;     but  all  the  dividends  that  sab- 
Prss'tox.     sequently  became  due,  remained  in  the  bank,  to  the  credit  of 
Mitchell  V.  Preston. 

Isaac  Preston,  who  had  been  twice  married,  had  one  son,  named 
Jacob,  by  Alice,  his  first  wife,  and  three  sons,  named  Isaac,  Thomas 
and  George,  by  Hester  his  second  wife.  He  made  his  will  on  the 
25th  of  November,  1764  (which  was  between  the  date  of  the  decree 
in  Mitchell  v.  Preston  and  the  sale  to  Buxton),  and  thereby,  after 
giving  two  annuities,  and  charging  them  on  his  estates  in  Beeston, 
Barton  and  Ashmenhall  and  the  towns  adjacent,  and,  after  reciting 
that  he  was  seised  of  certain  contingent  remainders  in  fee  and 
reversionary  estates  and  interests  in  several  manors,  messuages  &c. 
settled  by  him  on  his  son  Jacob  and  the  heirs  male  of  his  body ;  in 
order  to  prevent  any  dispute  concerning  the  same,  he  gave  all  his 
manors,  messuages  &c.  in  the  towns  thereinbefore  mentioned  or 
elsewhere  in  England,  and  not  thereinafter,  or  by  any  codicil 
thereto  mentioned  and  devised,  to  his  son  Jacob  and  the  heirs  male 
of  his  body,  and,  for  want  of  such  issue,  to  the  children  and  heirs 
male  of  his  own  body  (i),  successively;  and,  for  want  of  such  issue 
male  of  his  own  or  his  son  Jacob's  body,  to  his  (the  testator's) 

[  ♦360  ]  brother  Thomas  and  the  heirs  male  *of  his  body  ;  and,  for  want 
and  in  default  of  such  issue  male,  to  all  and  every  his  (the  testator's) 
daughter  and  daughters  and  their  heirs  as  tenants  in  common,  or  (2) 
to  his  own  right  heirs.  The  will  then  proceeded  thus  :  "  And  with 
regard  to  my  personal  estate  or  the  estates  by  me  purchased  there- 
with, I  give,  to  my  dear  wife  Hester  and  Mr.  Thomas  Blake  and 
their  heirs,  all  that  farm  situate  in  Statham  and  Sutton,  as  also  my 
estate  in  Horning  &c.  &c.  and  all  other  my  estates  not  included  in 
any  settled  (2)  and  purchased  by  me,  in  trust  to  sell  the  said  estates 
for  the  best  price  they  can  get  for  the  same,  and,  as  soon  as  they, 
in  their  discretion,  shall  think  fit,  and  not  before ;  and  the  money 
thereby  arising  I  give  and  will  to  be  applied,  with  the  rest  of  my 
personal  estate.  I  give,  to  my  dear  wife  Hester  and  Mr.  Thomas 
Blake,  all  the  rest  and  residue  of  my  personal  estate  and  produce 
from  the  sale  of  my  real  estates,  subject  to  the  payment  of  my  just 
debts,  legacies  in  this  my  will  or  any  codicil  thereto  given,  and 
funeral  expenses,  in  trust  that  they  do  put  and  place  out  the  same 
and  the  produce  thereof  in  either  Government,  public  or  private 
securities,  or  in  the  purchase  of  any  estate,  lands  or  hereditaments 
until  the  first  of  my  sons  Isaac,  Thomas  and  George  shall  attain  to 
(1)  Sic  in  brief.  (2)  Sic. 
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his  age  of  twenty-two  years  ;  and  that  they,  my  said  executors,  do       jermt 
then  pay  and  deliver  or  assign  one-third  share  or  part  of  my  said      pbeston. 
personal  estate  and  trust-money,  to  the  first  of  my  sons  who  shall 
so  attain  to  his  age  of  twenty-two  years  ;  and,  in  like  manner,  one 
moiety  or  share  of  the  then  remaining  trust-money,  to  my  son  who 
next  shall  attain  to  his  age  of  twenty-two  years,  and  the  remainder 
to  my  son  George  in  case  it  shall  please  God  to  prolong  his  days  to 
twenty-two  years :  but,  in  case  of  the  decease  of  any  of  my  said 
younger  children  under  the  age  of  twenty-two  *years,  I  will  that  the       [  •361  ] 
share  of  the  child  so  deceasing,  shall  be  divided  equally  amongst 
his   surviving  brethren.     *     *     *     *    And,   lastly,  I  do  hereby 
appoint  my  said  dear  wife  Hester  Preston  and  Mr.  Thomas  Blake 
executrix  and  executor  of  this  my  last  will  and  testament." 

On  the  18th  of  August,  1767,  the  testator  made  a  codicil,  the 
contents  of  which  it  is  not  necessary  to  state,  except  that  he  thereby 
ratified  and  confirmed  his  will.  He  died  on  the  9th  of  May,  1768, 
leaving  bis  wife  and  all  his  sons  named  in  his  will,  surviving. 
Jacob  Preston,  his  eldest  son  and  heir,  died  on  the  28rd  of  October, 
1787,  without  issue  male,  and  the  defendants  Sir  George  Henry 
Preston  and  George  Heald  became  his  co-heirs.  Thomas,  the 
brother,  and  Isaac  and  Thomas  the  sons  of  Isaac  Preston,  the 
testator,  died  respectively  in  September,  1775,  May,  1796,  and 
May,  1807,  without  issue ;  and  George  the  remaining  son  died  in 
October,  1887,  leaving  the  plaintiff,  who  afterwards  took  the  name 
of  Jermy,  his  eldest  son. 

The  bill  in  Jermy  v.  Preston  was  filed  in  March,  1840,  at  which 
time  the  plaintiff  had  become  the  personal  representative  of  Isaac 
the  testator,  and  also  of  his  sons,  Isaac  and  George;  and  the 
defendant,  James  Alexander,  was  the  personal  representative  of 
Thomas  Preston,  the  testator's  other  son ;  and  the  defendant  Blake 
was  the  heir  of  Thomas  Blake,  who  survived  Hester  Preston  his 
co-trustee.  No  disposition  had  been  made  of  the  1,701?.  9«.  lOrf. 
Consols  since  the  death  of  Isaac  the  testator ;  but  the  plaintiff  had 
executed  a  disentailing  deed  respecting  it. 

The  bill  alleged  that  the  l,701i.  9«.  lOd.  Consols  *were  of  the  [  *^'^  ] 
nature  of  real  estate ;  and  that  Isaac,  the  testator,  was,  at  the  time 
of  making  his  codicil  and,  thenceforth,  until  his  decease,  absolutely 
entitled  thereto,  as  real  estate,  in  remainder  expectant  upon 
Mrs.  Mitchell's  death  and  the  determination  of  the  intermediate 
limitations  in  the  will  of  William  Jermy  before  referred  to ;  and 
that  the  fund  was  well  devised,  by  Isaac's  will  and  codicil,  to  his 
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Jermt  sons,  Isaac,  Thomas  and  George,  successively,  in  tail  male ;  that 
Preston.  Mrs.  Mitchell  died  in  November,  1791,  having  received  all  the 
dividends  of  the  fund  that  became  due  to  her;  that  Isaac  the  son, 
and  his  brother  Thomas,  died  respectively,  in  May,  1796,  and  May, 
1807,  without  having  had  any  male  issue  or  barred  their  estates 
tail  in  the  fund ;  that  George  Preston,  their  brother,  died  in 
October,  1837,  leaving  the  plaintiff  his  eldesl;  son  and  heir,  and 
who,  thereupon,  became  entitled  to  the  fund  as  tenant  in  tail  under 
the  will  of  Isaac  the  testator ;  that  the  plaintiff  had  barred  his 
estate  tail  in  the  fund  and  the  remainders  and  reversions  expectant 
and  depending  thereupon,  and,  by  the  means  aforesaid,  had  become 
absolutely  entitled  to  the  fund  ;  and  that,  in  his  own  right  and  as 
the  personal  representative  of  George  Preston,  his  father,  he  was  also 
entitled  to  all  the  dividends  which  had  accrued  due  on  the  fund 
since  the  death  of  Thomas  Preston  the  son. 

The  bill  prayed  that  the  will  and  codicil  of  Isaac  Preston,  the 
testator,  might  be  established  and  the  trusts  thereof  be  performed ;  and 
that  the  rights  and  interests  to  and  in  the  fund  and  the  dividends 
accrued  due  since  Mrs.  Mitchell's  death,  might  be  ascertained ;  and 
that  the  plaintiff  might  be  declared  to  be  entitled  to  the  fund  and 
to  the  dividends  accrued  since  Thomas  Preston's  death :  or,  in  case 
it  should  appear,  to  the  Court,  that  the  plaintiff  was  not  so  entitled, 
[  *S63  ]  but  that  *the  fund  was  part  of  the  personal  estate  of  Isaac  Preston 
the  testator,  then  that  the  plaintiff,  as  his  father's  personal  repre- 
sentative, might  be  declared  to  be  entitled  to  one  third  of  the  fund 
and  of  the  dividends  accrued  since  Mrs.  Mitchell's  death. 

The  cause  was  heard  in  April,  1841 ;  and,  in  obedience  to  the 
decree  then  made,  the  Master  found  the  several  facts  mentioned  in 
the  statement  of  this  case.  The  cause  now  came  on  for  further 
directions. 

Mr.  BetheU  and  Mr.  Bird,  for  the  plaintiff,  said  that,  as  the 
Court  had  sold  more  of  the  premises  comprised  in  the  term  of  500 
years  created  by  William  Jermy's  will,  than  was  necessary  for  the 
purposes  of  the  decree  by  which  the  sale  was  directed,  the  surplus 
proceeds,  after  answering  those  purposes,  must  be  considered  as 
real  estate ;  and  that,  as  such,  it  was  comprised  either  in  the  first, 
or  in  the  second  devise  made  by  the  will  of  Isaac  Preston,  the 
testator,  and  that,  in  either  case,  the  plaintiff  was  entitled  to  it :  and 
they  cited  Chmtnan  v.  Charman  (i),  in  order  to  show  that,  under 

(1)  14  Vea.  580. 
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the  circumstances  of  the  case,  the  devise  was  not  revoked  by  the       Jbbmt 
conveyance    and    assignment    of    December,   1767,  to  Elizabeth      prs^ton. 
Joddrell  and  her  trustees. 

Mr.  Osborne,  for  the  defendant  James  Alexander,  said  that  all 
the  parties  interested  in  the  reversion  expectant  on  the  determina- 
tion of  the  term,  had  joined  in  conveying  their  respective  interests 
to  Elizabeth  Joddrell,  and  that,  thereby,  the  reversion  was  wholly 
converted  into  personalty. 

Mr.  Walker  and  Mr.  Roll,  for  the  defendants  Sir  *  Jacob  Henry  [  •364  ] 
Preston,  George  Heald  and  Thomas  Blake,  said  that,  as  the  Court 
had,  by  an  improper  use  of  the  term  of  500  years,  raised  more 
money  than  it  ought  to  have  raised,  the  surplus  must  be  con- 
sidered as  of  the  nature  of  real  estate,  and  that  the  conveyance  to 
Mrs.  Joddrell  did  not  alter  its  nature ;  for  that  conveyance  did  not 
purport  to  deal  with  the  surplus,  but  only  with  the  land  remaining 
unsold ;  and,  consequently,  nothing  had  been  done  to  alter  the 
nature  or  quality  with  which  the  surplus  was  impressed:  that 
Isaac  Preston's  reversion  in  the  Jermy  estate  was  comprised  in  the 
second  devise,  as  part  of  the  estates  which  he  had  purchased  and 
not  settled ;  and  the  conveyance  to  Mrs.  Joddrell  was  a  revocation 
of  that  devise  so  far  as  the  reversion  was  concerned;  and  the 
republication  of  the  will  by  the  codicil,  could  not  have  the  effect  of 
subjecting  the  fund  in  question  to  the  operation  of  the  devise  (i),  as 
there  were  no  words  descriptive  of  it;  and  the  consequence  was 
that  the  coheirs  of  the  testator  were  entitled  to  it. 

The  Vice-Chancellor  : 

The  conveyance,  which  was  the  act  of  the  Court,  revoked  the 
devise  so  far  as  the  legal  interest  was  concerned,  but  did  not  affect 
the  equitable  or  beneficial  interest  in  the  fund.  It  represents  the 
remaining  beneficial  interest  in  the  Jermy  estate :  and  though  its 
local  character  is  gone,  it  retains  its  beneficial  character  for  enjoy- 
ment in  the  mode  in  which  the  Jermy  estate  was  to  be  enjoyed. 

Mr.  Bethell  having  said,  in  answer  to  a  question  put  to  him  by 
the  Vicb-Chancbllor,  that  it  was  not  necessary  for  him  to  be  heard, 
in  reply,  upon  the  question  whether  *the  fund  passed  by  the  first       [  *365  ] 
or  by  the  second  devise  in  the  will, 

(1)  On  referring  to  the  statement  of      veyance  was  dated  subsequently  to  the 
the  case,  it  will  be  seen  that  the  con-      codicils 
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Jermy       His  Honour  pronounced  the  following  judgment : 

r. 

Pbeston.  I  agree  with  Mr.  Walker,  that,  as  the  matter  originally  stood, 
the  interest  which  the  testator  had  in  the  Jermy  estate,  would 
have  passed  by  the  second  devise  in  the  will,  because,  in  the  first 
place,  the  testator  having  recited  that  he  was  seised  of  certain 
contingent  remainders  in  fee  and  reversionary  estates  and  interests 
in  several  manors,  messuages  &c.  by  him  already  settled  in  a  given 
manner,  says :  ''I  give  and  devise  all  and  every  my  manors, 
messuages,  lands,  tenements  and  hereditaments  in  the  said  towns 
or  elsewhere  in  the  kingdom  of  England,  with  their  appurtenances, 
and  not  hereinafter  mentioned  and  devised."  Prima  facie,  that 
would  be  a  devise  of  all  his  lands  except  those  after  mentioned. 
Then,  in  a  subsequent  part  of  the  will,  he  mentions  certain  specific 
tenements,  and  then  goes  on  in  these  words :  ''And  all  other  my 
estates  not  included  in  any  settled  and  purchased  by  me."  All 
which  he  devises.  So  that  he  gives  the  specific  estates  and  all 
other  estates  purchased  by  him  and  not  included  in  any  settlement. 
That  appears  to  me  to  be  the  plain  construction  of  the  words ;  and 
consequently,  his  interest  in  the  Jermy  estate,  which  had  been 
purchased  by  him  and  not  settled,  would  have  passed  by  those 
words. 

That  being  the  case  and  the  will  having  been  made  in  the  year 
1764,  a  decree  was  made,  or,  I  should  rather  say,  had  been  made 
in  the  year  1762 :  and  then,  after  the  date  of  the  will,  the  Master 
made  a  report,  by  which  he  stated  that  the  term  of  500  years  in  the 
[  *^^^^  ]  estates,  had  been  put  up  for  sale ;  and  that  a  certain  ^person  had 
become  the  highest  bidder  and  the  purchaser ;  and  that  report  was 
confirmed,  absolutely,  on  the  11th  of  July,  1766 :  and,  therefore, 
I  take  it  that,  as  between  the  parties  entitled  to  the  estate  and  the 
purchaser,  the  estate,  in  equity,  was  sold. 

Then  the  codicil  was  made,  which  operated  as  a  republication  of 
the  will,  and  therefore  would  have  the  eflfect,  as  the  will  itself  had, 
of  passing  all  the  testator's  interest  in  the  estates  which  he  had 
purchased  and  not  settled.  Consequently  therefore,  if,  after  that 
transaction  which  had  taken  place  in  Court,  he  had  any  interest  in 
the  Jermy  estate,  that  interest  would  pass. 

Then  it  appears  that  the  Court  itself  had  sold  too  much ;  because 
it  had  sold,  not  merely  what  was  sufficient  to  pay  oflf  what  ought  to 
have  been  raised,  but  had  sold  so  much  as  would  produce  a  surplus 
in  money  beyond  what  was  necessary.  And  I  quite  agree  with 
Mr.  Walker,  that  the  surplus  money  must  be  considered,  in  this 


VOL.  Lx.]  1842.     CH.     13  SIMONS,  866—867.  363 

Court,  as  representing  the  original  inheritance,  the  term  in  which       Jermy 

had  been  sold.    Then,  if  it  was  the  original  inheritance,  how  would  a      pbkston. 

court  of  equity  deal  with  it?    Why  a  court  of  equity  would  say 

that  the  parties  should  have  the  same  interest  in  the  surplus  money 

as  they,  originally,  had  in  the  inheritance  of  the  land  which  was 

sold ;  and,  if  it  had  become  necessary  to  dole  out  the  particular 

interest  of  each  individual  strictly,  the  Court  would  have  directed 

that  the  money  should  be  invested  in  the  purchase  of  land,  in  order 

to  give,  to  each  person  originally  entitled  to  the  inheritance  that 

had  been  sold,  the  precise  interest  in  the  money  which  represented 

a  portion  of  that  inheritance. 

Then  the  conveyance  was  made  ;  and  it  appears  that,  *indepen-  L  '^♦'^  ] 
dent  of  the  contract  that  was  made  by  the  Court  with  the  purchaser, 
for  the  sale  of  the  term,  there  was  a  subordinate  contract  by  means 
of  which  the  owners  of  that  which  was  the  estate  in  remainder 
after  the  term,  agreed  to  convey  their  interests  in  the  estate,  that  is 
to  say,  in  the  land  itself,  to  Mrs.  Joddrell.  But  nobody  imputes 
to  the  parties,  that  the  real  meaning  of  the  contract  was  that 
Mrs.  Joddrell  was  to  become,  by  the  contract  as  represented  in  the 
conveyance  of  1767,  a  purchaser  back  again  of  the  surplus  money 
which  she  had  paid.  The  intention  is  too  absurd  to  be  imputed  to 
any  human  being.  The  consequence,  therefore,  is  that  the  con- 
veyance left  the  question  totally  unaffected :  and  my  opinion,  there- 
fore, is  that,  from  the  time  when  the  money  was  contracted  to  be 
paid,  when  it  was  paid,  and  since,  the  surplus  has  done  nothing 
but  represent,  in  the  eye  of  this  Court,  a  portion  of  the  inheritance 
of  the  Jermy  estate.  And  it  seems  to  me  to  be  as  plain  as  a  point 
in  equity  can  be  that,  by  the  second  devise  in  the  will,  the  surplus 


I  do  not  think  that  there  was  any  revocation  of  it ;  because  the 
rule  is  perfectly  settled  that,  if  a  person  having  the  legal  estate  of 
inheritance  makes  a  mortgage  of  it  by  which  his  legal  estate  passes, 
and  deals  with  the  equity  of  redemption  afterwards  in  the  shape  of 
a  subsequent  mortgage,  the  ultimate  scintilla  that  remains  in  him, 
is  regarded,  by  this  Court,  as  a  portion  of  the  estate.  Consequently 
the  plaintiff  is  entitled  to  take,  by  virtue  of  the  second  devise  in 
the  will,  the  surplus  of  the  sum  that  was  raised  under  the  decree  in 
Mitchell  V.  Preston. 
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Shadwell, 
V.-C. 

[  390  ] 


[  •391  ] 


STONE  V.  GKEENING(l). 

(13  Simons,  390—393.) 

A  testator  devised  all  his  real  estates  to  trustees;  as  to  his  freehold 
messuage,  farm,  lands  and  hereditaments  in  the  county  of  B.,  in  trust  for 
C.  The  testator  had  a  farm  in  that  county,  consisting  of  a  messuage  and 
116  acres  of  land,  of  which  the  messuage  and  the  greater  part  of  the  land 
were  freehold,  and  the  other  parts  leasehold  for  long  terms  of  years  at 
peppercorn  rents ;  and  they  were  interspersed  with  and  xmdistinguishable 
from  the  freehold  part,  and  had  been  demised  therewith  as  one  farm,  at 
one  entire  rent,  and  the  testator  had  always  treated  and  dealt  with  them  as 
freehold :  Held,  nevertheless,  that  the  leasehold  parts  were  not  comprised 
in  the  trust. 

Charles  Stone,  by  his  will,  dated  the  17th  of  May,  1839, 
devised  all  his  real  estates,  and  all  his  leasehold  estates,  lands,  and 
tenements,  and  all  his  goods,  chattels,  personal  estate  and  effects 
to  trustees,  in  trust,  as  to  his  freehold  messuage,  farm,  lands  and 
hereditaments  situate  in  the  county  of  Buckingham,  his  freehold 
land  at  Felstead  in  Essex,  and  his  freehold  messuages  situate  in 
Map  Street,  Sale  Street,  and  Brick  Lane,  Bethnal  Green,  in  trust 
to  receive  the  rents  thereof,  and  to  apply  them  for  the  benefit  of  the 
plaintiffs  in  the  manner  therein  mentioned.  He  then  directed  his 
trustees  to  sell  his  freehold  messuage  in  Spitalfields,  immediately 
after  his  decease,  and  to  stand  possessed  of  the  proceeds,  and  also 
of  his  personal  estate,  in  trust,  thereout,  to  pay  his  debts  and 
legacies ;  and,  as  to  the  residue  thereof  *and  all  the  rest,  residue 
and  remainder  of  all  his  real  and  personal  estate,  of  what  nature  or 
kind  the  same  should  be,  in  trust  for  his  children  therein  named. 

The  testator  died  in  July,  1841.  At  the  date  of  his  will  and  at 
his  death,  he  was  seised  and  possessed  of  a  messuage,  farm  and 
lands  at  Mursley  in  Bucks^  containing  116  acres.  The  messuage 
and  98  acres  8  roods  and  21  perches  of  the  land,  were  freehold,  and 
the  remaining  22  acres  and  19  perches,  were  leasehold  ;  part  being 
held  for  the  remainder  of  a  term  of  1,000  years,  another  part  for 
the  remainder  of  a  term  of  600  years,  and  the  rest,  for  the  remainder 
of  a  term  of  999  years,  at  peppercorn  rents.  The  term  of  1,000 
years  commenced  in  the  9th  year  of  Queen  Elizabeth;  but  the 
commencement  of  the  other  terms  was  unknown,  the  instruments 
creating  them  having  been  lost ;  and  the  only  title-deeds  relating 
to  them  in  the  testator's  possession,  being  assignments,  the  latest 
of  which  was  the  assignment  to  the  testator  dated  in  September,  1816. 


(1)  Questioned  by  Chitty,  J.,  in  Re  Bright-Smith  (1886)  81    Ch.   D.  314. 
55  L.  J.  Oh.  365,  64  L.  T.  47. 
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By  an  indenture  dated  the  16th  of  November,  1887,  the  testator       Stokb 
let  the  farm  to  a  tenant,  for  fourteen  years,  at  an  entire  rent  of    gbebning. 
1501.  per  annum  :  and  the  rent  and  right  of  re-entry  were  reserved    . 
to,  and  the  covenants  were  made  with  him,  his  heirs  and  assigns. 

A  witness,  who  had  been  the  receiver  of  the  rents  of  the  testator's 
estate  at  Mursley,  for  twenty  years  prior  to  the  testator's  death, 
deposed  that,  on  the  16th  of  November,  1887  (the  date  of  the  lease), 
the  116  acres  were  thrown  together  and  held  and  occupied  as  one 
entire  farm,  and  that  there  was  not  any  distinction,  to  the  eye, 
between  the  freehold  and  the  leasehold  parts  *which  were  inter-  [  *392  ] 
spersed  and  intermingled  with  each  other,  so  that  it  was  not 
possible  to  distinguish  the  one  from  the  other :  that  the  testator, 
as  far  as  the  witness  knew  or  believed,  always  treated,  described 
and  dealt  with  the  116  acres  as  being,  altogether,  freehold :  that,  in 
addition  to  the  farm,  the  testator,  at  the  date  of  his  will  and  at  his 
death,  was  seised  of  a  freehold  cottage,  garden,  and  part  of  a  close 
at  Mursley,  let,  on  lives,  at  101.  a  year ;  and  that,  in  1888,  he 
purchased  two  freehold  and  three  leasehold  cottages  there. 

The  cause  was  heard  as  a  short  cause ;  and  the  question  was 
whether  the  words :  "my  freehold  messuage,  farm,  lands  and 
hereditaments  situate  in  the  county  of  Buckingham,"  comprised, 
as  the  bill  alleged,  the  leasehold  as  well  as  the  freehold  part  of  the 
testator's  farm  at  Mursley. 

Mr.  Wakefield  and  Mr.  Chandless,  for  the  plaintiffs,  cited 
llioinpson  V.  Lawley  (i) ;  Hobsofi  v.  Blackburn  (2)  ;  Day  v.  Trig  (3), 
and  Lane  v.  Stanhope  (4). 

Mr.  Bethell  and  Mr.  SimonSy  and  Mr.  Cooper  and  Mr.  RudaU^ 
appeared  for  the  cestui  que  trusts  of  the  testator's  residuary  personal 
estate,  and 

Mr.  Wright  and  Mr.  Iloare  for  the  trustees  of  the  will.     But, 

The  Yicb-Ghancellor,  after  hearing  the  counsel  for  the  plaintiffs, 
said  that,  as  the  testator  had  property  in  the  county  of  Buckingham, 
to  which  the  words:  "my  freehold  messuage,  farm,  lands  and 
hereditaments  "  *were  correctly  applicable,  he  must  hold  that  the  [  ^393  ] 
leasehold  part  of  the  farm  was  not  comprised  in  those  words,  but 
passed  by  the  residuary  bequest  in  the  will. 

(1)  5  R.  B.  595  (2  Bos.  &  P.  303).  (3)  1  P.  Wms.  286. 

(2)  m  B.  B.  381  (1  My.  &  K.  571).  (4)  3  B.  B.  197  (6  T.  B.  345). 
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[393  ] 


[  *^n  ] 


GEIFFITH   V.  POWNALL(i). 

(13  Simons,  393—399.) 

A.  had  power  to  appoint  a  fund  amongst  all  the  children  of  B.  begotten 
and  to  be  begotten,  and  their  issue,  and,  in  default  of  appointment,  the 
fund  was  giyen  to  the  children  equally.  B.  had  only  six  children,  all  of 
whom  were  living  when  the  power  was  created.  A.  directed  by  his  will 
that  the  share  which  every  child  of  B.  begotten  or  to  be  begotten,  was 
entitled  to  in  default  of  appointment,  should  be  held  in  trust  for  that  child 
for  life,  and,  after  its  deatib,  for  its  children :  Held,  that  the  appointment 
was  not  void  for  remoteness. 

Under  an  indenture  dated  the  8th  of  November,  1790,  the 
trustees  of  a  sum  of  10,000/.  four  per  Gent,  stock,  were  to  pay  the 
dividends  to  Elizabeth,  the  wife  of  James  Pownali,  for  her  separate 
use  for  life,  and,  after  her  death,  the  dividends  of  one  moiety  to 
James  Pownali  for  life,  and,  after  the  death  of  the  survivor  of  them, 
the  trustees  were  to  transfer  that  moiety  unto  all  6r  any  one  or  more 
of  the  children  of  Mr.  and  Mrs.  Pownali  begotten  or  to  be  begotten, 
or  unto  all  or  any  one  or  more  of  such  children  and  all  or  any  of 
the  issue  of  all  or  any  of  such  child  or  children,  at  such  time  or 
times,  in  such  shares  &c.,  as  Edward  Hill  should,  by  deed  or  will, 
appoint ;  and,  in  default  of  appointment,  the  trustees  were  to 
transfer  such  moiety  to  all  the  children  of  Mr.  and  Mrs.  Pownali 
begotten  and  to  be  begotten,  equally;  and,  after  Mrs.  Pownall's 
death,  they  were  to  transfer  the  other  moiety  in  like  manner. 

Mr.  and  Mrs.  Pownali  had  four  sons  and  two  daughters  *living 
at  the  date  of  the  indenture ;  and  they  never  had  another  child. 

Edward  Hill,  by  his  will  dated  the  24th  of  January,  1800,  after 
reciting  the  indenture  of  November,  1790,  and  that  there  were  six 
children  of  Mr.  and  Mrs.  Pownali  then  living  (whose  names  be 
mentioned),  appointed  that  the  shares  of  the  10,000/.  stock,  which 
such  of  the  children  of  Mr.  and  Mrs.  Pownali,  begotten  or  to  be 
begotten,  as  were  or  should  be  daughters,  would  be  entitled  to  in 
default  of  appointment,  should  remain  vested  in  the  trustees,  upon 
trust,  as  to  one  moiety  thereof  after  the  decease  of  Mrs.  Pownali,  and, 
as  to  the  other  moiety  after  the  decease  of  her  and  her  husband,  to  pay 
the  dividends  to  such  of  the  said  daughter  and  daughters  as  should 
have  attained  twenty-one  or  be  married,  for  their  separate  use  for  life, 
according  to  their  respective  shares  of  the  capital ;  and  that,  after 
their  deaths,  the  trustees  should  transfer  their  shares  of  the  capital 
unto  and  equally  between  and  among  all  their  children  respectively. 


{\)  Btntinckv,DukeofPoHlaiid(\^11) 
7  Ch.  D.,  see  p.  700;    In  re  liusstll, 


DorreU  v.  Dorrell  [1895]  2  Ch.  698, 
70a,  64  L.  J.  Ch.  891,  C.A. 
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One  question  in  the  cause  was  whether  the  appointment  to  the     gbifmtu 

t*. 

children  of  the  daughters  of  Mr.  and  Mrs.  Pownall  begotten  or  to     pownall. 
be  begotten,  was  not  void   for  remoteness.     That  question   was 
argued  by  the  counsel  for  the  children  of  Mrs.  Fourdrinier  (who 
was  one  of  Mr.  and  Mrs.  Pownall's  children),  and  by  the  counsel 
for  Mrs.  Fourdrinier. 

Mr.  Walker  and  Mr.  James  Parker,  for  the  children,  said  that, 
so  far  as  their  clients  were  concerned,  the  appointment  was  not  too 
remote;  for  their  mother  was  living  at  the  date  of  the  deed  creating 
the  power,  and,  therefore,  the  appointment  would  have  been  valid, 
if  it  had  been  *inserted  in  that  deed :  lioutledge  v.  Doriil  (i).    *    *    *       [  *'S9o  ] 

Mr.  Walker  and  Mr.  Parker  added  that,  in  the  present  case 
also,  the  will  ought  to  be  read  reddendo  singula  singulis ;  and  that 
there  could  be  no  doubt  that  the  appointment  would  have  been 
good  so  far  as  Mrs.  Fourdrinier's  children  were  concerned,  if  the 
testator  had  named  their  mother  in  the  operative  part  of  his  will ; 
and  that  he  had  done  so,  in  substance ;  for,  in  the  reciting  *part,  [  •age  ] 
be  had  mentioned  the  names  of  the  six  children  of  Mr.  and  Mrs. 
Pownall  who  were  living  at  the  date  of  the  deed  creating  the  power ; 
and  Mr.  and  Mrs.  Pownall  never  had  any  other  child. 

Mr.  Bloxam  and  Mr.  F.  J.  Hall,  for  Mrs.  Fourdrinier,  con- 
tended that  the  appointment  was  too  remote,  as  it  was  made  in 
favour  of  the  children  of  the  daughters  of  Mr.  and  Mrs.  Pownall 
begotten  and  to  be  begotten,  as  constituting  one  entire  class. 

Mr.  Purvis,  Mr.  Wood,  Mr.  Bagshawe,  Mr.  Willcock,  Mr. 
Temple,  Mr.  Bacon,  Mr.  Toller,  and  Mr.  Cook,  appeared  for  other 
parties  to  the  suit. 

The  Vicb-ChancblIiOR  : 

The  power  was  good  in  its  creation  ;  for  though  some  of  the 
objects  of  it  may  have  been  beyond  the  limit  which  the  law  pre- 
scribes, it  was  a  power  of  selection,  and  the  donee  might  have 
selected  such  of  the  objects  as  were  within  the  prescribed  limit. 

Upon  the  law  applicable. to  the  question  that  has  been  discussed 
in  this  case,  there  can  be  no  doubt ;  the  matter  to  be  considered  is, 
what  is  the  effect  of  the  language  which  the  testator  has  used. 

I  admit  that  if  a  person  having  a  power  over  a  fund,  appoints  it, 
in  bulk,  amongst  a  set  of  persons  collectively,  some  of  whom  are 
(1)  2  R.  K  250  (2  Ves.  Jr.  357). 
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Griffith     within  the  rule  of  law  as  to  perpetuity,  but  the  rest  of  them  are 

PowNALL.     Qot,  the  appointment  is  void  in  toto :  and,  that  being  so,  the  question 

is  whether  the  appointment  which  the  testator  in  this  case  has 

made,  is  an  appointment  of  that  description.     In  order  to  deter- 

[  '^ay  ]       mine  that  question,  we  must,  as  I  said  *before,  have  regard  to  the 

language  which  the  testator  has  used. 

He  recites,  first,  the  deed  of  November,  1790 ;  next,  that  there 
were  six  children  of  Mr.  and  Mrs.  Pownall  then  living,  and  he 
mentions  their  names:  then,  after  reciting  some  other  matters 
which  it  is  not  necessary  to  notice,  he  directs  that  the  share  and 
shares  which  such  of  the  children  of  Mr.  and  Mrs.  Pownall,  begotten 
or  to  be  begotten,  as  was,  were  or  should  be  a  daughter  or  daughters, 
would  be  entitled  to,  in  default  of  any  appointment  to  be  made  by 
or  in  pursuance  of  the  power,  of  and  in  the  10,000Z.  4Z.  per  cent. 
Annuities,  or  the  securities  or  funds  whereupon  •the  money  to  arise 
by  the  sale  thereof  should  be  invested,  should  remain  invested  in 
the  names  of  the  then  existing  trustees  and  the  survivors  and 
survivor  of  them,  and  the  executors  &c.  of  such  survivor,  or  other 
the  trustees  or  trustee  thereof  for  the  time  being,  upon  trust,  as  to 
one  moiety  thereof,  from  and  after  the  decease  of  Mrs.  Pownall, 
and,  as  to  the  other  moiety  thereof,  from  and  after  the  decease  of 
the  survivor  of  her  and  her  husband,  to  pay  the  dividends  and 
yearly  proceeds  thereof  into  the  proper  hands  of  such  of  the  said 
daughter  and  daughters  respectively  as  should  have  attained  the 
age  of  twenty-one  years  or  be  married,  for  and  during  the  term  of 
the  lives  or  life  of  such  daughter  or  daughters  respectively,  according 
to  her  part  or  share,  or  their  respective  parts  or  shares  of  the  same 
annuities  or  the  securities  or  funds  whereupon  the  same  should  be 
invested,  to  and  for  her  and  their  own  sole  and  separate  use,  exempt 
from  the  power,  disposition,  debts  and  engagements  of  any  and 
every  husband  with  whom  she  and  they  respectively  might  have 
intermarried  or  should  intermarry ;  and,  from  and  after  the  decease 
[  *398  ]  and  respective  deceases  of  such  ''^daughter  and  daughters,  upon 
further  trust  that  the  said  trustees  or  trustee  for  the  time  being 
should  transfer  and  pay  the  share  and  shares,  of  each  and  every 
of  the  said  daughters  so  dying,  of  and  in  the  said  10,OOOZ.  4/.  per 
cent.  Annuities,  or  the  securities  or  funds  whereupon  same  should 
be  invested,  unto  and  equally  between  and  amongst  all  the  lawful 
children  of  such  daughter  or  daughters  respectively,  equally  to  be 
divided  between  or  amongst  them  (if  more  than  one)  share  and 
share  alike,  and,  if  only  one  child,  then  to  such  only  child,  such 
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children  or  child  to  take  per  stirpes  and  not  per  capita,  and  no     Griffith 
children  or  child  of  one  daughter,  to  take  or  be  entitled  to  the     pownall. 
share  or  any  part  of  the  share  of  another  daughter,  but  only  the 
share  and  respective  shares  of  his,  her  or  their  mother  or  respective 
mothers. 

The  testator  next  provides  for  the  survivorship  and  accruer  of 
the  shares  of  the  children  who  should  die  under  twenty- one  and 
unmarried ;  and  then  directs,  so  far  as  the  rules  of  law  and  equity 
will  permit,  that,  in  case  any  such  daughter  or  daughters  of  Mr. 
and  Mrs.  Pownall  shall  die  without  having  had  any  child,  or  having 
had  such  children  or  such  only  child,  all  such  children  or  such 
only  child  shall  die  under  twenty-one  and  unmarried,  the  trustees 
shall  stand  possessed  of  the  share  and  shares  of  each  such  daughter 
not  having  had  any  such  child,  or  whose  children  or  only  child 
shall  so  die,  upon  duch  trusts  and  for  such  intents  and  purposes  as 
the  same  would  have  been  subject  to,  under  the  deed  of  November, 
1790,  if  he  had  not  made  any  appointment  by  virtue  of  the  power 
thereby  reserved. 

Now  it  is  manifest,  from  the  language  which  the  testator  has 
here  used,  that  he  does  not  appoint  the  bulk  of  the  fund ;  but 
merely  directs  how  the  share  of  *each  daughter  shall  go  after  her  [  *39y  ] 
death.  If  there  had  been  a  seventh  or  an  eighth  daughter,  the 
appointment  would  have  been  bad  as  to  their  children.  But, 
nevertheless,  the  appointment  as  to  Mrs.  Fourdrinier's  share  would 
have  been  good ;  for  the  partial  invalidity  of  the  appointment  with 
regard  to  the  shares  of  her  younger  sisters,  could  not  aflfect,  in  the 
slightest  degree,  the  validity  of  the  appointment  of  her  share. 

Declare  that,  under  the  will  of  Edward  Hill,  the  testator  in  the 
pleadings  named,  the  share  of  Harriot  Fourdrinier,  the  wife  of 
Sealy  Fourdrinier,  in  the  pleadings  respectively  named,  of  and  in 
the  10,000/.  4/.  per  cent.  Annuities  mentioned  in  the  indenture  of 
the  8th  of  November,  1790,  was  well  appointed  in  favour  of  her 
and  her  children. 


R.B. — ^VOL.  LX.  24 
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1843.  VAUGHAN   V.  BUCK  (1). 

Aprtl22,  ^jg  Simons,  404—405.) 

^"  v^  P*^^^*  A  married  woman  had  no  equity  to  a  settlement  out  of  a  life  interest  so 

long  as  her  husband  was  maintaining  her  to  the  best  of  his  ability  and  was 
L  ^^^  ^  not  bankrupt. 

This  was  a  suit  for  the  administration  of  a  testator's  estate. 

A  petition  and  a  cross  petition  were  presented  in  the  suit ;  one 
by  the  defendant,  William  James  Buck,  praying  that  the  income  of 
the  testator's  residuary  estate  to  which  his  wife  was  entitled  for 
life,  under  the  will  of  her  former  husband  (by  whom  she  had 
children),  might  be  paid  to  the  petitioner ;  and  the  other,  by  the 
defendant  Mrs.  Buck,  praying  that  a  portion  of  the  income  and 
of  the  arrears  of  it  (which  had  been  paid  into  Court  under  the 
decree),  might  be  settled  to  her  separate  use. 

Mrs.  Buck's  petition  was  grounded  on  her  husband's  having  ill 
treated  her  and  maintained  her  in  a  manner  very  inadequate  to 
her  fortune ;  on  his  being  greatly  in  debt,  having  no  property  of 
his  own,  and  having  had  his  household  furniture  lately  sold  under 
an  execution;  and  on  her  belief  that,  if  the  income  and  arrears 
were  paid  to  him,  it  would  be  wasted  and  she  and  her  children  left 
destitute. 

[  405  ]  Mr,  Stuart  and  Mr.  Rogers  for  William  James  Buck. 

Mr.  Bethell  and  Mr.  Rolt,  for  Mrs.  Buck.     *     *     ♦ 

The  Vicb-Chancbllor  : 

I  have  no  right  to  interfere,  in  this  case,  with  the  right  of  the 
husband  to  receive  his  wife's  income.  They  are  living  together, 
and  he  is  maintaining  her  as  well  as  he  can.  Therefore,  I  shall 
dismiss  her  petition  and  make  an  order  according  to  the  prayer  of 
her  husband's  petition. 

(1)  But  as  against  her  husband*s  (1879)  10  Ch.  Div.  779,  48  L.  J.  Cb. 

assignees  in  bankruptcy  she  was  en-  408 ;  and  see  Wilkinaon  v.  Charlestoorth 

titled  to  a  settlement  in  equity  out  of  (1847)    10    Beav.   324,    11   Jur.    644, 

her  life  interest:    Taunton  v.  Morris  16  L.  J.  Ch.  387.— 0.  A.  S. 


VOL.  Lx.]  1848.     CH.     13  SIMONS,  406—407.  871 

BUCKLAND   v.   POCKNELL.  ^l^'^\,^ 

(13  Simons.  406—412.)  June  4. 

Where  the  consideration  for  the  conveyance  of  an  estate  consists  of  a  life    sh^^u^e^^l 
annuity  granted  by  a  separate  deed  the  vendor  has  no  lien  for  the  annuity  y.-C. 

upon  the  estate.  r  405  1 

In  March,  1883,  Edward  Sawyer,  being  seised  in  fee  of  an  estate 
in  Surrey,  subject  to  a  mortgage  to  Thomas  Hammond,  agreed  to 
sell  it  to  W.  Pocknell,  subject  to  the  mortgage,  in  consideration  of 
an  annuity  of  200i.,  to  be  paid,  by  Pocknell,  to  E.  Sawyer,  for  his 
life,  and  of  an  annuity  of  92Z.,  to  be  paid,  after  Edward  Sawyer's 
death,  to  his  son  Joshua  Sawyer,  in  case  he  should  survive  his 
father  :  and  it  was  further  agreed  that  Pocknell  should  pay  off  the 
mortgage. 

The  agreement  was  carried  into  effect  by  the  following  deeds. 

By  an  indenture  dated  the  17th  of  July,  1833,  and  made  between 
Pocknell,  of  the  first  part,  E.  Sawyer  of  the  second  part,  and 
Joshua  Sawyer  of  the  third  part,  after  reciting  the  agreement,  and 
the  payment,  by  Pocknell  to  E.  Sawyer,  of  the  first  quarterly  pay- 
ment of  the  annuity  of  200Z.  which  became  due  on  Midsummer 
Day  then  last ;  and  that,  by  indentures  of  lease  and  release,  the 
release  bearing  even  date  with  and  intended  to  be  executed 
immediately  after  the  execution  of  the  indenture  now  in  statement, 
and  to  be  made  between  E.  Sawyer  of  the  first  part,  Hammond  of 
the  second  part,  Pocknell  of  the  third  part,  and  H.  J.  Turner  of  the 
fourth  part,  the  estate  would  be  conveyed  and  assured  by  Edward 
Sawyer  and  Hammond  to  Pocknell,  *his  heirs,  appointees  and  [  *407  ] 
assigns  :  It  was  witnessed  that,  in  pursuance  and  part  performance 
of  the  contract,  and  in  consideration  of  the  premises  and  of  the 
conveyance  of  the  estate  to  Pocknell,  Pocknell  granted  to  Edward 
Sawyer  an  annuity  of  200Z.  for  his  life :  and  in  further  pursuance 
and  performance  of  the  contract,  and  for  the  considerations  afore- 
said, Pocknell  granted  an  annuity  of  92Z.  to  Joshua  Sawyer  for  his 
life,  in  the  event  of  his  surviving  Edward  Sawyer :  and  Pocknell, 
for  himself,  his  heirs,  executors  and  administrators,  covenanted 
with  Edward  and  Joshua  Sawyer,  and  each  of  them,  and  their 
respective  executors  and  administrators,  to  pay,  to  Edward  Sawyer, 
the  annuity  of  200Z.,  and,  to  Joshua  Sawyer,  the  annuity  of  92Z., 
in  the  event  before  mentioned. 

By  indentures  of  lease  and  release,  of  the  16th  and  17th  of  July, 
1888,  being  the  indentures  referred  to  in  the  foregoing  deed,  after 
reciting  the  conveyance  of  the  estate  to  E.  Sawyer,  dated  in  June, 

24—2 
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BucKLAKD  1828,  the  mortgage  of  it  to  Hammond,  and  the  agreement  with 
PocKNELL.  Pocknell ;  and  that  Pocknell,  in  pursuance  and  performance  of 
that  agreement,  had,  by  an  indenture  of  even  date,  granted  the 
annuities  as  before  mentioned ;  and  that  Pocknell,  being  prepared 
to  pay  off  the  mortgage,  had  requested  E.  Sawyer  and  Hammond 
to  convey  the  estate  to  the  uses  and  upon  the  trusts  thereinafter 
expressed :  It  was  witnessed  that,  in  further  pursuance  and  per- 
formance of  the  agreement,  and  in  consideration  of  the  premises 
and  of  the  several  annuities  of  200Z.  and  922.  having  been  so 
granted  by  Pocknell  as  thereinbefore  recited,  and  in  consideration 
of  the  payment  thereinafter  mentioned  to  be  made  by  Pocknell  to 
Hammond,  in  discharge  of  the  mortgage;  E.  Sawyer  and  Hammond 
[  ♦408  ]  conveyed  the  estate  to  Pocknell  and  *to  Turner,  his  trustee,  in  the 
usual  manner  to  bar  dower. 

Edward  Sawyer  died  some  time  before  the  10th  of  June,  1840. 
On  that  day,  Joshua  Sawyer  assigned  his  annuity  to  T.  Buckland ; 
and  the  annuity  having  afterwards  become  in  arrear,  the  bill  was 
filed  by  Buckland  and  Joshua  Sawyer  against  Pocknell  and  two 
other  persons  named  Brady  and  Perks  (who  had  acquired  an 
interest  in  the  estate  through  him),  claiming,  in  effect,  to  have  a 
lien  on  the  estate  for  the  annuity,  and  seeking  to  have  the  arrears 
of  it  raised  and  paid  out  of  the  estate. 

Brady  and  Perks  put  in  a  general  demurrer  for  want  of  equity. 

Mr.   Stuart  and  Mr.  Chapman   Barber,   in    support  of  the 
demurrer,  [cited  Clarke  v.  Royle  (i)]. 

Mr.  Bethell  and  Mr.  Bilton,  in  support  of  the  bill : 

[  409  ]  *     *     It  appears,  from  the  articles  of  agreement,  that  E.  Sawyer 

contracted  to  sell  the  estate  in  consideration  of  the  annuities ;  but, 
in  Clarke  v.  Royle,  the  consideration  was  the  covenants  to  pay  the 
annuity  and  the  8,000Z. ;  consequently,  when  the  vendor  had  gotten 
the  covenants,  he  had  received  the  consideration.  *  *  When 
the  purchaser  agreed  to  pay  the  annuities,  he  did  nothing  more 
than  contract  to  pay  the  purchase-money  by  instalments.  [They 
cited  Winter  v.  Lord  Anson  (2)  and  Tardiffe  v.  Scrughun  (3).] 

[  410  ]  Mr.  Stuart,  in  reply,  cited  Pairoit  v.  Sweetland  (4),  and  added 

that  the  decision  in  Winter  v.  Lord  Anson,  was  appealed  from 

(1)  30  R.  E.  193  f3  Sim.  499).  (3)  1  Br.  0.  C.  423,  cited. 

(2)  27  B.  R.  117  (3  Buss.  488).  (4)  41  B.  B.  164  (3  My.  &  K.  656). 
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to  the   House  of  Lords,  but  the  parties  afterwards  came  to  a    BncKLANb 
compromise.  Pockkbll. 

The  Vice-Chancbllor  : 

I  have  read  over  all  the  cases  which,  I  believe,  relate  to  this 
matter,  and  I  have  considered  very  particularly  the  recitals  and 
other  contents  of  the  two  deeds ;  and  my  opinion  is  that  the 
demurrer  for  want  of  equity  must  be  allowed. 

Lord  Eldon,  in  the  case  of  Mackretk  v.  Symmons  (i),  went  very 
particularly  and  minutely  through  all  the  cases  which,  I  believe, 
are  to  be  found  on  the  subject  up  to  that  time ;  and,  after  having 
cited  all  of  them  except  Hughes  v.  Kearney^  hie  concludes  in  this 
manner:  **In  the  case  of  Htighes  v.  Kearney  {2)/liOvd  Kedesdalb 
states  the  doctrine :  and  the  proposition  is  not  merely  thai  the 
vendor  might  have  security,  but  that  he  relied  upon  it:  and  a  note 
or  bills  are  considered,  not  as  a  security,  but  as  a  mode  of  payment. 
From  all  these  authorities  the  inference  is,  first  that,  generally 
speaking,  there  is  such  a  lien:  secondly,  that,  in  those  general 
cases  in  which  there  would  be  the  lien  as  between  vendor  and 
vendee,  the  vendor  will  have  the  lien  against  a  third  person  who 
had  notice  that  the  money  was  not  paid.'" 

My  Lord  Eldon  uses  the  expression  that  the  lien  is  given  for  the 
purpose  of  supporting  the  truth  and  justice  of  the  case. 

Where  the  consideration  is  to  be  money  paid  down,  and  the  [  ^n  ] 
money,  in  fact,  is  not  paid,  but  a  conveyance  is  made  as  if  it  had 
been  paid,  and  that  is  all ;  or,  if  there  be,  in  addition  to  it,  the 
giving  merely  of  a  note  or  bond,  still,  in  substance,  the  vendor  has 
not  that  which,  in  point  of  justice,  he  ought  to  have;  and  therefore 
a  court  of  equity  considers  the  holder  of  the  land  by  means  of  the 
conveyance,  as  a  trustee  of  the  money  for  the  vendor,  which  is  to  be 
made  good  out  of  the  land  itself:  because  the  land  never  would 
have  been  parted  with,  but  for  the  sake  of  the  money. 

Now,  in  this  particular  case  the  question  is  whether  it  does  not 
appear,  on  the  face  of  the  deeds,  that  the  party  who  contracted  to 
sell  the  land,  that  is,  Edward  Sawyer,  has  got  that  which  he 
contracted  to  have.  Adverting  to  the  mode  in  which  the  convey- 
ances are  made,  my  opinion  is  that  it  would  be  quite  wrong,  because 
it  would  be  contrary  to  what  appears  to  have  been  the  agreement  of 
the  parties,  to  hold  that,  after  the  deeds  were  executed,  any  lien 
remained  for  the  annuities.     As  there  was  a  separate  instrument, 

(1)  10  R.  E.  85  (16  Ves.  349).  (2)  9  R.  R.  30  ([  Sch.  &  Lef.  132). 
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[r.b. 


BUCKLAND 

r. 

POG  KNELL. 


[412] 


which  was  executed  first,  which  contained  a  distinct  grant  of  the 
two  annuities  and  covenants  for  payment  of  them ;  and  as  the  con- 
veyance was  made,  expressly,  in  consideration  of  that  deed ;  and  as 
it  was  part  of  the  express  stipulation  that  the  mortgage  money 
should  be  paid  off,  and,  consequently,  that  the  mortgagee  should 
convey  his  legal  estate  to  the  purchaser,  it  would  be  quite  incon- 
sistent with  the  mode  in  which  the  parties  have  dealt,  to  say  that 
there  is  still  an  ulterior,  latent  equity  for  the  purpose  of  securing 
the  annuity  in  a  manner  in  which  neither  party  ever  thought  that 
it  was  to  be  secured ;  and  it  is  evident  that  they  did  not  think  that  it 
was  to  be  so  secured.,  from  their  having  taken  a  specific  security  for  it. 

In  the  case  of  Pairott  v.  Stceetland^  which  came  before  me  and 
Mr.  Justice  Bosanquet  when  we  had  the  honour  of  being  the  Com- 
missioners of  the  Great  Seal,  we  affirmed  the  judgment  of  Sir  John 
Leach,  in  a  case  where  the  course  of  the  transaction  showed  that 
the  party  had  got  that  for  which  he  bargained. 

I  do  not  take  any  notice  of  the  case  of  Clarke  v.  Royle.  It  was  a 
case  peculiar  to  itself.  I  mention  it  only  because  I  see  it  stated  in 
the  report  that  I  said:  "It  appears  to  me  that  Lord  Eldon,  in 
Mackreth  v.  Symmons^  expressly  over-ruled  the  decision  in  Tardiffe 
V.  Scriighan.*'  Now  I  think  that  if  that  were  said,  in  those  very 
terms,  it  was  said  too  strongly ;  because  it  cannot  be  said  that  my 
Lord  Eldon  did  over-rule  Tardiffe  v.  Scrughan ;  although  I  think 
that  it  may  be  fairly  inferred,  from  the  remarks  that  he  made  upon 
that  case  in  his  judgment  in  Mackreth  v.  Symmons,  that  he  was  not 
satisfied  with  the  decision  in  all  its  parts.  He  shows,  as  it  strikes 
me,  an  inclination  to  criticise  it,  and  to  escape  from  it  if  the  circum- 
stances of  the  case  before  him  would  allow  him  to  do  so.  But 
I  do  not  wish  it  to  be  understood  to  be  my  opinion  that  he 
over-ruled  it  point  blank. 

With  regard  to  the  case  now  before  me,  my  opinion  is,  for  the 
reasons  that  I  have  stated,  that  the  demurrer  for  want  of  equity, 
must  be  allowed. 


1843. 
April  28. 

Shadwell, 
V.-C. 

[414] 


OAKES   V.  STRACHEY. 

(13  Simons,  414—418 ;  S.  C.  7  Jur.  433.) 

A  tenant  for  life  is  entitled  to  enjoy  in  specie  the  income  of  property 
specifically  bequeathed  for  her  enjoyment  during  her  life. 

Thomas  Alexander  Oakes  made  his  will  dated  the  15th  February,  • 
1840,  as  follows:  ''After  payment  of  my  debts,  I  give  and  bequeath 
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to  my  wife,  during  her  life  or  until  she  marry  again,  the  interest  of  Cares 
all  the  money  I  have  or  may  possess  in  the  funds  or  other  straghbt. 
securities.  And,  further,  I  bequeath  to  my  wife,  the  interest  of  any 
other  property  I  do  or  may  possess,  to  be  enjoyed  by  her  so  long  as 
she  remains  single,  for  the  maintenance  of  herself  and  the  main- 
tenance and  education  of  our  five  children.  On  the  death  or 
marriage  of  my  wife,  I  will  that  all  the  interest  of  my  property  be 
reserved  for  the  maintenance  and  education  of  my  before-mentioned 
children,  and  that  any  surplus  interest  that  may  remain  after 
paying  for  the  maintenance  and  education  of  the  children,  be  added 
to  the  principal  sum  I  may  leave,  and  reserved  for  the  benefit  of 
the  said  five  children,  until  they  shall,  respectively,  become  of  age ; 
at  which  time  I  bequeath  <&c."  (The  testator  then  gave  6,0002.  to 
each  of  his  three  daughters.)  ''  After  deducting  the  above  18,0002. 
from  the  principal  sum  from  which  the  interest  above  disposed  of  is 
derived,  I  bequeath  to  my  eldest  son  three-fifths  of  the  residue  of 
my  whole  property,  and  to  my  youngest  son,  the  remaining  two- 
fifths  of  my  property.  In  the  event  of  my  wife  remaining  single, 
the  whole  of  the  interest  of  my  property  will  be  at  her  disposal 
during  her  life,  and,  consequently,  unless  she  marries  again,  the 
division  of  my  property  above  alluded  to,  will  not  take  place  until 
after  her  demise.  *In  the  event  of  the  death  of  any  of  the  children,  [  *4i5  ] 
then  the  amount  which  the  deceased  child  would  have  been  entitled 
to,  will  be  added  to  the  principal  and  disposed  of  as  above  specified. 
Should  my  wife  marry  again,  then  the  shares  of  my  property 
bequeathed  as  above  to  my  five  children,  are  to  be  paid  to  them  on 
their  becoming  respectively  of  age.'V  The  testator  concluded  the 
disposition  of  his  property,  by  giving  his  wine,  furniture,  jewels  and 
plate  to  his  wife  absolutely,  and  his  books  to  his  eldest  son. 

At  the  hearing  of  the  cause  for  further  directions,  it  appeared 
that  the  testator's  property  consisted,  partly,  of  2,1002.  Three  and  a 
half  per  Cents.,  3,0002.  East  India  stock,  thirty-one  Danish  bonds 
for  sums  amounting  together  to  8,8002.,  three  shares  in  the  Madras 
Comprehensive  Steam  Company,  and  sums  of  rupees  due  to  him 
from  different  persons. 

The  question  was  whether  -the  widow  was  entitled  to  enjoy  any 
part  of  the  property  in  specie,  or  whether  the  whole  of  it  ought  not 
to  be  converted  into  Three  per  Cents.,  according  to  the  usual  course 
of  the  Court. 

Mr.   Walker  and  Mr,  Busk  for  the  plaintiffs,  the  residuary 
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0AKE8       legatees,  [cited  Mills  v.  Mills  (i) ;    Alcock  v.  Sloper  (2) ;    Benn  v. 
Strachey.     Dixon  (8) ;  Lichfield  v.  Baker  (4)]. 

[  416  ]  Mr.  Bethell  and  Mr,  Shadwell  appeared  for  the  widow. 

Mr.  Murray  for  the  daughters,  and 

Mi\  Chambers,  for  the  executors  of  the  testator. 

The  Vicb-Chancbllor,  after  hearing  the  plaintiff's  counsel,  said  : 

The  testator  gives  to  his  wife,  as  one  thing,  the  interest  of  all  the 
money  he  had  or  might  possess  in  the  funds  or  other  securities. 
Then  he  says :  **  And  further  I  bequeath  to  my  wife  the  interest  of 
any  other  property  I  do  or  may  possess."  So  that  he  makes  a 
[  •417  ]  distinction  *between  his  money  in  the  funds  or  other  securities,  and 
his  "  other  property."  If  he  did  not  mean  to  make  any  distinction 
between  them,  why  did  he  use  the  words  of  gift  more  than  once : 
why  did  he  repeat  them  :  why  did  he  not  give  his  wife,  at  once,  the 
interest  of  all  his  property  ? 

I  am  unable  to  distinguish  this  case  from  Vaughan  v.  Buck, 
which  came  before  me  about  two  years  ago,  and  in  which  I  held 
that  the  testator's  widow  was  not  entitled  to  the  specific  enjoyment 
of  certain  sums  of  stock  and  other  articles  of  property  particularly 
mentioned  and  bequeathed  to  her  by  her  husband.  The  Lord 
Chancellor,  however,  differed  from  me  and  reversed  my  decree  (5). 

The  difference  between  this  case  and  the  case  of  Mills  v.  MiUs,  is 
that,  in  this  case,  the  testator  gives  to  his  wife,  the  interest  of  all  his 
money  in  the  funds  or  other  securities,  in  one  sentence;  and  then 
gives  her  the  interest  of  his  other  property,  in  another  sentence. 
Whereas,  in  Mills  v.  Mills,  the  income  of  the  whole  of  the  testator's 
property,  was  given  in  one  sentence.  I  say  the  whole  of  his  pro- 
perty, because,  though  the  gift  was  apparently  specific,  it  was,  in 
reality,  nothing  more  than  a  description  of  the  whole  of  the 
testator's  property  by  a  long  enumeration  of  the  particulars  of 
which  it  consisted. 

My  opinion  is  that,  according  to  the  true  construction  of  the  will 
in  this  case,  the  testator's  widow  is  entitled  to  enjoy,  in  specie, 
every  portion  of  the  testator's  property  which  comes  within  the 
description  of  money  in  the  funds  or  other  securities. 

(1)  40  R.  R.  170  (7  Sim.  501).         (4)  50  R.  R.  255  (2  Beav.  481). 

(2)  39  R.  R.  334  (2  My.  &  K.  699).     (5)  Since  reported  in  1  Ph.  75. 

(3)  51  K.  R.  328  (10  Sim.  636). 
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Declare  that  the  testator's  Three  and  a  half  per  Cents.,  East  India       Oakks 

stock  and  Danish  bonds  ought  to  remain  unsold,  and  that  his  widow  straghkt. 
is  entitled  to  receive  the  dividends  and  interest  of  them  so  long  as       [  4i8  j 
she  remains  single. 


THOMPSON   V.   SPEIRS. 

(13  Simons,  469—476.) 

Actual  notice  of  the  assignment  of  a  policy  is  necessary  to  take  the 
policy  out  of  the  order  and  disposition  of  the  assured. 

In  June,  1808,  Richard  John  Brassey  insured  his  life,  in  the 
Equitable  Assurance  OflSce,  for  4,000i.  In  June,  1822,  he,  in 
contemplation  of  his  daughter's  marriage,  assigned  the  fruits  of  the 
policy  to  the  plaintiff  and  another  person,  in  trust,  as  to  one-fourth 
part  thereof,  for  his  daughter,  her  then  intended  husband,  and  the 
children  of  their  marriage,  and,  as  to  the  remaining  three-fourths, 
in  trust  for  himself  absolutely ;  but  no  express  notice  of  the 
assignment,  was  given  to  the  office  until  the  time  after  mentioned. 

At  the  date  of  the  assignment,  Brassey  was  a  partner  in  the 
banking-house  of  Lees,  Brassey  and  Farr ;  and  the  plaintiff  and  his 
co-trustee,  who  were  customers  of  the  firm,  suffered  the  policy  and 
the  assignment  to  remain  in  a  safe,  in  which  the  firm  deposited 
their  own  and  their  customers'  securities  for  safe  custody. 

In  June,  1885,  Lees,  Brassey  and  Farr  became  bankrupts ;  and 
their  assignees  having  possessed  themselves  of  the  policy  and  the 
assignment,  the  plaintiff,  who  had  then  survived  his  co-trustee, 
gave  them  notice  of  the  assignment ;  and,  a  few  days  afterwards, 
sent  a  formal  notice  of  it  to  the  assurance  office.  The  assignees, 
however,  disregarded  the  notice  and  sold  the  policy  to  three  of  the 
defendants.  In  June,  1844,  Brassey  died ;  and,  in  December 
following,  the  bill  was  filed  charging  that  Brassey,  when  he  assigned 
the  policy  to  the  plaintiff  and  his  co-trustee,  was  a  member  of  and 
a  partner  in  the  Equitable  Assurance  Society ;  and,  therefore,  the 
Society  received  and  had,  or  must  be  deemed,  *in  equity,  to  have 
received  and  had,  through  and  by  means  of  Brassey,  notice  of  the 
assignment  at  the  time  of  the  execution  thereof  ;  and,  consequently, 
the  title  of  the  plaintiff  and  his  co- trustee  to  the  policy,  became 
perfect  on  the  execution  of  the  assignment,  and  the  plaintiff  was 
entitled  to  receive  one-fourth  of  the  fruits  of  the  policy,  which 
amounted,  in  the  whole,  to  11,740{.  The  bill  prayed  that  the 
plaintiff  might  be  declared  to  be  so  entitled  ;    and  that  the  trustees 


1845. 

Shadwell, 
V.-C. 

[469] 


[  ♦470  ] 
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Thompson  of  the  assurance  office  might  be  restrained  from  paying  to  the  pur- 
SPEIB8.  chasers  of  the  policy,  and  that  the  latter  might  be  restrained  from 
receiving  more  than  three-fourths  of  the  11,740Z. 

The  injunction  having  been  granted,  the  purchasers  of  the  policy, 
on  the  coming  in  of  their  answer,  moved  to  dissolve  it. 

The  question  was  whether,  as  the  defendants  contended,  actual 
notice  of  the  assignment  ought  to  have  been  given  to  the  Assurance 
Society,  in  order  to  take  the  policy  out  of  the  order  and  disposition 
of  Brassey,  the  bankrupt ;  or  whether,  as  the  plaintiff  insisted,  the 
constructive  or  implied  notice  of  the  assignment  which  the  Society 
had,  by  reason  of  Brassey  being  a  member  of  the  Society,  was 
sufficient  for  that  purpose.     *     *    * 

Mr.  Bethell  and  Mr,  Bacon,  in  support  of  the  motion,  said  ♦  ♦ 
[  471  ]  that  notice  to  one  partner  was  held  to  be  notice  to  his  copartners, 
in  matters  relating  to  the  copartnership :  that,  in  the  present  case, 
Brassey  ceased  to  be  a  partner  in  the  Assurance  Company,  as  soon 
as  he  had  assigned  his  policy.  [They  cited  Ex  parte  Wilkinson  (i) 
and  other  cases.] 

[472]  Mr.   Anderdon  and   Mr.  Colvill,   in   support  of  the   injunc- 

tion.    ♦     ♦    ♦ 

The  Vice-Changbllor  : 

All  the  assured  in  the  Equitable  Assurance  Office,  are  copartners ; 
and,  that  being  so,  the  question  is  whether,  if  one  of  the  assured 
assigns  his  policy,  the  notice  which  the  law  presumes  every  partner- 
ship to  have  of  the  acts  of  its  members,  is  sufficient  to  take  the  sum 
secured  by  the  policy,  out  of  the  order  and  disposition  of  the 
assignor,  so  that  it  shall  not  pass  to  his  assignees,  in  the  event  of 
his  becoming  bankrupt :  and  as  it  is  admitted  that,  if  the  notice  to 
which  I  have  alluded,  would  have  prevented  the  office  from  paying 
the  amount  of  the  policy  to  the  assured,  the  amount  would  have 
been  taken  out  of  the  order  and  disposition  of  the  assignor,  the 
question  resolves  itself  into  this,  namely,  whether  the  notice  would 
have  had  the  effect  of  preventing  the  office  from  paying  the  sum 
insured,  to  the  assignor. 

When  the  case  of  Duncan  v.  Chamberlayne  (2)  first  came  before 

me,    the    question   whether  the  policy  did   not  remain  in   the 

order  and  disposition    of   the   bankrupt,   in  consequence  of  the 

Equitable  Assurance  Society  not  having  had  notice  of  the  assign- 

(1)  See  next  case.  (2)  11  Sim.  123. 
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ment,  was  argued  upon  *grounds  wholly  irrespective  of  the  fact  that,     Thompson 
by  the  constitution  of  that  Society,  all  the  assured  are  copartners.       spbirs. 
That  fact  was  not  ascertained,  until  some  months  afterwards ;  and       f  *^'''^  ] 
then  both  parties  seem  to  have  taken  it  for  granted  that  the  notice 
of  the  assignment  which  the  Society  had  by  implication  of  law,  was 
sufficient  to  take  the  policy  out  of  the  order  and  disposition  of  the 
assignor.    According  to  the  best  of  my  recollection,  the  sufficiency 
of  the  notice  was  not  discussed. 

On  reconsideration,  however,  I  am  of  opinion  that  the  decision  in 
Duncan  v.  Chamberlayne  ought  not  to  be  supported;  because,  in 
order  to  take  a  policy  of  insurance  out  of  the  order  and  disposition 
of  the  assignor,  it  is  essential  to  the  interests  of  mankind,  that 
something  should  be  done  of  a  decisive  nature,  which  may  effectually 
prevent  the  payment  of  the  proceeds  to  any  other  person  than  the 
assignee.  The  Equitable  Assurance  Company  is  a  very  numerous 
and  wealthy  body,  and,  therefore,  it  would  be  idle  to  say  that, 
because  the  assured  happens  to  be  a  member  of  the  Company,  in  a 
legal  sense,  any  act  which  he  does  with  reference  to  his  own 
particular  policy,  is  to  be  taken  to  be  a  partnership  act,  so  as  to 
affect  the  whole  body  with  notice  of  it.  Formerly  the  Equitable 
Assurance  Company  used  to  take  no  notice  of  the  assignments  of 
their  policies,  but  now  it  appears  that  they  do. 

In  consequence  of  the  decision  in  Ex  parte  Hennessey,  by  the 
Lord  Chancellob  of  Ireland,  I  had  a  conversation,  a  few  days 
ago,  with  his  Lordship  upon  the  subject;  and  we  agreed  that 
courts  of  equity  ought  to  lay  down  some  rule  which  should  not  be 
founded  on  so  unsubstantial  a  basis  as  the  technical  doctrine  of 
implied  or  constructive  notice,  but  which  should  make  it  morally 
♦impossible  for  the  assignor  to  have  dominion  over  the  policy,  [  •474  i 
without  the  assent  of  the  assignee. 

I  have  read  over  the  case.  Ex  parte  Wilkinson  (i),  in  which  the 
point  arose,  distinctly,  before  the  Chief  Judge  in  bankruptcy,  and 
bis  Honour  considered  that  the  notice  (which  was  the  same  as  that 
.in  the  present  case)  was  not  sufficient. 

Having  regard,  then,  to  the  decisions  that  have  been  made  in 
England  and  in  Ireland,  I  am  bound  to  hold  that  the  notice  in  this 
case  was  not  sufficient  to  take  the  policy  out  of  the  order  and 
disposition  of  the  bankrupt. 

The  facts  of  the  case  were  these :  In  1808,  Mr.  Brassey  effected 
a  policy  in  the  Equitable  Assurance  Office;   and,  several  years 

(1)  See  next  ease. 
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afterwards,  upon  the  marriage  of  bis  daughter,  he  executed  an 
assignment  of  it  to  Messrs.  Thompson  and  Farr,  by  which  one-fourth 
of  the  t)roceeds  was  settled  in  trust  for  his  daughter,  her  intended 
husband,  and  their  children.  It  appears  that  the  policy  was 
deposited,  for  the  purpose  of  security,  in  the  bank  of  Lees, 
Brassey  and  Farr ;  and  as  Mr.  Brassey  was  a  partner  in  the  bank,  he 
must  have  had  access  to  the  instrument.  Mr.  Farr,  the  trustee, 
subsequently  died.  The  bankruptcy  took  place  in  1885,  at  which 
time  the  policy  remained  under  the  dominion  of  the  bankrupts. 
Subsequently  some  of  the  defendants,  advisedly  purchased  the 
policy  and  took  an  assignment  of  it  from  the  assignees  of  the 
bankrupts.  Mr.  Brassey  died  a  short  time  since;  and  then  the 
question  arose,  whether  that  transaction  was  good  against  the 
cestui  que  trusts,  under  the  settlement. 

It  was  quite  right  to  bring  the  matter  before  the  Court;  but 
really  it  was  nothing  more  than  an  assignment  ^of  a  policy  effected 
in  the  Equitable  Assurance  Office,  made  undei:  such  circumstances 
that  no  one  can  deny  thdt,  from  the  time  of  the  assignment  till  the 
bankruptcy,  the  policy  remained  in  the  order  and  disposition  of  the 
baiiktupt.  My  opinion,  therefore,  is  that  the  injunction  ought  to 
be  dissolved,  but  without  costs. 

If  the  parties  feel  disposed  to  take  the  opinion  of  the  Lord 
Chancellor  on  the  case,  it  would  be  very  right  that  they  should  do 
so ;  as  the  point  is  of  such  importance,  that  there  certainly  ought 
to  be  no  doubt  upon  it.  For  my  own  part,  however,  I  must  say 
that  I  have  no  doubt  whatever  upon  the  subject. 


IN    THE    COURT    OF    REVIEW. 


1845. 
March  19. 

SHik  DWELL, 

v.-c. 

[  -475] 


In  the  Matter  of  WM.   BROMLEY,  a  Bankrupt. 
Ex  PARTE  HENRY  WILKINSON  (1), 

(13  Simons,  475—476.) 

Notwithstanding  a  policy  of  insurance  may  have  been  effected  with  a 
mutual  insurance  company,  express  notice  of  a  deposit  of  it  by  way  of 
equitable  mortgage,  must  be  given,  to  the  Company,  in  order  to  take  it  out 
of  the  order  and  disj^sition  of  the  depositor. 

In  May,  1842,  Bromley  deposited  with  the  petitioner,  Wilkinson, 

three  policies  of  insurance  on  his  life,  two  of  which  he  had  eflfected 

(1)  The  reporter  has  been  enabled,  the  case  Ex  parte  WilkiiifOHt  which  was 
by  the  kindness  of  his  friend  Mr.  cited  in  the  argument  and  relied  on  in 
Bacon,  to  give  the  above  statement  of      the  judgment  in  the  preceding  case. 
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in  the  Bock,  and  the  third  in  the  Amicable  Office,  as  a  security  for 
a  debt  of  4,500i.  In  January,  1844,  Bromley  became  bankrupt, 
and  his  ^assignees  claimed  the  policies  on  the  ground  that  no 
express  notice  of  the  deposit  was  given,  to  the  offices,  before  the 
date  of  the  fiat.  Under  these  circumstances,  an  agreement  was 
made  between  the  assignees  and  Wilkinson,  in  pursuance  of  which 
the  policies  were  sold  for  sums  amounting  to  2,050/.  in  the  whole ; 
and  that  sum  was  paid  into  a  bank,  to  the  joint  account  of  the 
assignees  and  Wilkinson. 

The  petition  insisted  that,  as  the  Bock  and  the  Amicable  were 
mutual  insurance  companies,  no  notice,  other  than  such  as  was 
incident  to  the  deposit,  was  necessary  with  respect  to  any  of  the 
policies,  inasmuch  as  Bromley,  by  force  of  the  policies,  became  and 
was  a  member  of  the  Companies  with  which  they  had  been  effected. 
The  petition  prayed  that  it  might  be  referred,  to  the  Commissioner 
acting  in  the  prosecution  of  the^at,  to  take  an  account  of  what  was 
due,  to  the  petitioner,  in  respect  of  his  debt,  and  that  the  proceeds 
of  the  sale  of  the  policies,  or  such  part  thereof  as,  in  the  judgment 
of  the  Court,  the  petitioner  might  be  entitled  to,  might  be  paid  to 
him,  in  satisfaction,  so  far  as  the  same  would  extend,  of  the  amount 
to  be  found  due  on  taking  the  account. 

Petition  dismissed. 


In  re 
Bbomlbt. 

[  *476  ] 


Mr.  James  Rxmsell  and  Mr.  Bacon  appeared  for  the  petition. 


ELLIOTT  V.   TURNER  (1). 

(13  Simons,  477^88.) 

Neglect  or  default  may  be  wilful,  though  it  may  have  been  unintentional 
and  have  arisen  from  forgetfulness. 

[The  defendant  in  this  case,  who  was  grantee  of  a  licence  by  deed 
to  use  a  patent,  had  covenanted  in  the  deed  of  grant  to  render  a 
particular  form  of  account  on  a  particular  day,  which  account  his 
clerk  was  instructed  by  him  to  render,  but  had  unintentionally 
omitted  and  neglected  to  render  until  the  next  day. 

The  plaintiff  claimed  to  revoke  the'  grant  under  an  express  power 
which  was  to  arise  if  the  defendant 'should  be  guilty  of  any  wilful 
neglept  or  default  in  the  observance  of  any  of  his  covenants. 

(1)  Young  and  HavBtmi^s  Contract  Ij,J.y  In  re  Mayor  of  London  &ndTubM 
(1883)  31  Ch.  Div.  168,  54  L.  J.  Ch.  Contract  [1894]  2  Ch.  d24,  536,  63 
1144,  63  L.  T.  837  ;  diet,  by  Lindley,      L,  J.  Ch.  580,  0.  A. 


1843. 
June  1, 

Shadwkll, 
V.-C. 

[477] 
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Elliott      The  Vice- Chancellor,  considering  the  question  of  the  meaning  of 
Turner.  ^he  expression  wilful  neglect  or  default,  said  :] 

[  486  ]  In  my  opinion  the  word,  "  wilful,"  can  have  no  other  meaning 

than,  ''  spontaneous :  "  and,  if  the  neglect  or  default  in  this  case, 
arose  from  the  voluntary  act  of  the  parties,  either  awake  or  asleep 
with  reference  to  their  rights  and  interests,  and  did  not  at  all  arise 
from  the  pressure  of  external  circumstances  over  which  they  could 
have  no  control,  I  apprehend  that  the  neglect  or  default  was  wilful  (i). 
I  must  observe,  with  very  great  deference  to  so  great  a  person  as 
Lord  Erskine,  that,  in  my  opinion,  he  has  not  quite  correctly 
[  *486  ]  defined  wilfulness  (2) :  because,  ^according  to  him,  unless  there  is 
an  active  consciousness,  all  along  accompanying  the  act,  there  is 
nothing  wilful.  Therefore,  there  might  be  the  most  stupid  neglect 
of  the  covenants  contained  in  a  lease  or  any  other  instrument 
similar  to  the  one  now  before  me ;  and  then,  because  there  was  not 
an  active  consciousness,  all  along,  that  the  party  was  doing  wrong, 
or  was  not  doing  that  which  he  was  bound  to  do,  it  would  not  be 
held  to  be  wilful.  I  cannot  think  that  that  is  the  meaning  of 
the  word. 

[His  Honour  here  referred  to  the  pleadings,  from  which  it  appeared 
that  Edward  Lacey  (the  defendants'  clerk)  had  been  expressly 
instructed  to  prepare  and  deliver  the  account  on  the  appointed  day 
(the  25th  of  April),  and  that  he  had  omitted  through  forgetfulness, 
and  did  not  send  it  in  until  the  following  day.  Upon  this  his 
Honour  observed :] 
[  487  ]  It  seems,  therefore,  that  the  omission  to  deliver  the  account  on 

the  25th  of  April,  arose  from  the  forgetfulness  of  Lacey :  but  the 
utter  want  of  care,  on  the  part  of  the  defendants,  to  see  that  that 
thing  which  Lacey  was  told  to  do,  was  performed  according  to  their 
order,  is  left  Wholly  unaccounted  for.  I  must  say  that  the  neglect  of 
the  clerk,  was  the  neglect  of  the  partners,  if  the  partners  chose  to 
rely  on  the  clerk  to  do  that  which  they  were  bound  to  do.  And  it  is 
clear  to  me  that  there  was  a  wilful  default,  with  respect  to  delivering 
the  account  in  time  ;  for  the  defendants  were  not  acted  upon  by  any 
external  circumstances.  They  might  have  delivered  it  if  they  had 
pleased ;  there  was  nothing  to  prevent  them  from  doing  so.  There 
was,  on  their  part,  spontaneous,  and,  therefore,  wilful  negligence. 


(1)  This  definition  is   criticised  by      p.  538. 
Lopes,  L.  J.,  In  re  Mayor  of  Lonchii  (2)  His  Honour  did  not  mention  the 

and  TuhW  Contract  [1894]  2  Ch.  at      case  in  which  the  definition  was  given. 
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BAILEY  V.  FOED(l). 

(13  Simons,  495—496;  S.  C.  12  L.  J.  Ch.  482.) 

The  affairs  of  a  partnership  being  embarrassed,  and  daily  growing  worse, 
the  Court,  on  motion,  appointed  a  person  to  sell  the  business  and  wind  up 
the  affairs  of  the  partnership. 

The  object  of  this  suit  was  to  put  an  end  to  a  partnership  in  the 
business  of  a  chemist  and  druggist,  which  had  existed  between  the 
parties  since  some  time  in  1889,  and  was  intended  to  continue  for 
twenty-one  years.  It  appeared  that  the  partnership  was  insolvent, 
and  that  its  embarrassments  were  daily  increasing.  Under  those 
circumstances, 

Mr.  Bethell  and  Mr.  Stinton,  on  the  coming  in  of  the  answer, 
moved,  on  behalf  of  the  plaintiff,  that  a  proper  person  might  be 
appointed  to  sell  the  business,  to  collect  the  debts,  and  to  satisfy 
the  demands  upon  the  partnership. 

Mr.  Prior^  for  the  defendant.     *     *     * 

The  Vicb-Chancbllor  : 

Although  the  general  rule  is  that  the  Court  will  not  grant,  on 
motion,  that  relief  which  ought  to  be  granted  at  the  hearing,  yet 
it  will  do  so  in  some  cases.  It  appears  that  the  affairs  of  the 
partnership  are  daily  growing  worse,  and  there  is  no  reason  to 
infer,  from  what  is  stated  in  the  defendant's  answer,  that  they  will 
ever  improve.  Under  those  circumstances,  I  shall  make  an  order 
in  the  terms  of  the  notice  of  motion. 


184S. 
June  10. 

Shadwrll, 
v.-c. 

[495] 


[496] 


HUGHES    V.   EVANS  (2). 

(13  Simons,  496—606;  S.  0.  7  Jur.  523.) 

A  testator  devised  all  his  freehold  estates  to  his  most  dutiful  and 
respectful  nephew  E.  E.  **upon  the  trusts  and  for  the  uses  following;*' 
but  did  not  declare  any  use  or  trust  except  as  to  one  of  his  estates:  Held, 
from  the  context  of  the  will  and  codicils  thereto,  that  there  was  no  resulting 
trust  in  favour  of  his  son  and  heir,  as  to  any  part  of  his  estates. 

[The  material  parts  of  the  will  and  codicils  referred  to  in  the 
head-note  are  fully  stated  in  the  following  judgment :] 

Mr.  Wakefield,  Mr.  Bethell,  Mr.  Stuart,  Mr.  Koe,  Mr.  Anderdon, 

Mr.  Renshatv  and  Mr.  Tillotson,  for  the  plaintiffs  and  some  of  the 

(1)  See  now  the  Partnership  Act,  (2)  Irvine  v.  Sullivan  (1869)  L.  B. 

1890,  s.  35  (c).  8  Eq.  673,  38  L,  J.  Ch.  635. 


1843. 
Juue  10. 

Shadwell, 
V.-C. 

[496] 
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HuoHBs      defendants,  whose  interest  it  was  to  contend  that  there  was  no 
Evans.        resulting  trust,  [cited  King  v.  Denison  (l) ;  Coningham  v.  Mellish  (2) ; 

Noi-th  V.  Compton  (3) ;  Dawson  v.  Clark  (4) ;  Hill  v.   The  Bishop  of 

London  (5)]. 

[  500  ]  Mr.  Wood,  for  the  testator's  son  and  heir,  [cited  Johnson  v. 

Telford  (6) ;  Randall  v.  Bookey  (7) ;  Kellett  v.  Kellett  (8) ;  and 
TregonweU  v.  Sydenliani  (9)]. 

[  r,oi  ]       The  Vicb-Chancellor  : 

Upon  consideration  of  the  whole  of  the  will,  I  am  of  opinion  that 
the  heir  is  excluded  from  taking  any  thing  by  virtue  of  a  resulting 
trust ;  and  that,  subject  to  the  devise  in  favour  of  Miss  Owen,  the 
testator  intended  his  nephew,  Evan  Evans^  to  take  the  whole  of  his 
estates,  beneficially. 

I  infer,  from  the  will,  that  the  testator  was  an  attorney;  for, 
though  there  is  some  confusion,  there  is,  also,  some  propriety  of 
language  in  it. 

In  disposing  of  his  real  estates,  he  uses  the  words :  ''  give  and 
devise ;  "  and  in  disposing  of  his  personal  estate,  he  uses  the  terms: 
'*  give  and  bequeath." 
[  502  ]  First  he  gives  and  devises,  and,  by  virtue  of  the  powers  contained 

in  the  several  conveyances  of  such  parts  of  his  estates  as  had  been 
conveyed  to  him,  he  appoints  all  his  freehold  and  leasehold  estates, 
to  his  most  respectful  and  dutiful  nephew,  Evan  Evans,  his  heirs 
and  assigns  for  ever :  '^  upon  the  trusts  and  for  the  uses  following 
(that  is  to  say)  in  trust  that  he  shall  and  will  permit  and  suffer 
Miss  Mary  Owen  and  her  assigns,  to  have,  possess  and  enjoy  the 
messuage,  lands,  orchards  and  plantations,  called  Helen  Bank; 
which  I  give  and  devise  to  her  for  and  during  the  term  of  her 
natural  life."  In  this  part  of  his  will  the  testator  has  used  super- 
fluous words ;  for  he  first  makes  what,  in  terms,  is  a  declaration  of 
trust,  but,  in  fact,  is  a  limitation  of  a  use,  as  to  a  portion  of  his 
estates,  in  favour  of  Miss  Owen ;  and  then  he  makes  a  direct  devise, 
of  that  portion,  to  her,  for  her  life.  He  then  directs  that  his 
nephew  and  Miss  Owen  shall  live  in  his  dwelling-house  in  the  town 

(1)  12  R.  E.  227  (1  V.  &  B.  260).  (6)  32  R.   R.  207  (1  Ruse.  &  My. 

(2)  Prec.  Ch.  31.  244). 

(3)  1  Ch.  Ca.  196.  (7)  2  Vem.  425,  and  Prec  Ch.  162. 

(4)  11  R  R.  188  (15  Ves.  409,  and         (8)  15  R.  R.  63  (3  Dow,  248). 
18  Ves.  247).  (9)  15  R.  R.  40  (3  Dow,  194). 

(5)  1  Atk,  618. 
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of  Carnarvon  as  long  as  they  shall  think  prudent,  and  have  the  use  Hughes 
of  the  furniture  therein ;  but,  if  they  shall  think  it  more  to  their  evanp. 
advantage  to  go  to  separate  lodgings,  that  they  may  set  the  house, 
ready  furnished,  for  their  joint  benefit,  for  two  years,  and  then  sell 
the  furniture  and  effects  therein  for  their  joint  benefit,  except  the 
law  books,  which  he  gives  to  his  nephew  alone.  In  this  part  of  the 
will,  there  is  neither  a  declaration  of  trust  nor  a  limitation  of  a  use; 
for  it  refers  to  leasehold  and  pure  personal  property. 

The  testator  then  proceeds:  ''I  hereby  direct  the  said  Evan 
Evans,  his  heirs,  executors  or  administrators,  to  pay,  to  the  said 
Mary  Owen,  for  and  during  the  term  of  her  natural  life,  as  a  com- 
pensation for  the  great  care  she  has  taken  of  my  house  and  attention 
to  my  person  during  illness,  over  and  above  the  before-mentioned 
•devise  and  bequest" — (these  last  words  show  how  accurate  the  [  *503  ] 
testator  was ;  for,  in  the  previous  part  of  his  will,  he  had  made  a 
devise  as  well  as  a  bequest  to  Miss  Owen), — "the  sum  of  501.  per 
annum,  out  of  the  rents  of  my  real  estates,  or  the  profits  of  my 
quarries  at  Gilguyn  and  Gefndu:  I  hereby  also  direct  him,  the 
said  Evan  Evans,  to  pay,  to  the  son  and  two  daughters  of  my  sister 
Ann,  the  sum  of  lOOZ.  each,  from  and  out  of  my  real  estates  or  the 
profits  of  my  quarries."  There  the  direction  is  to  Evan  Evans,  his 
heirs,  executors  or  administrators,  to  pay  the  annuity  of  50Z.  and 
the  two  sums  of  100/.  each ;  and  he  gives  him  and  them  the  option 
to  pay  those  sums  either  out  of  the  rents  of  his  real  estates,  or  out 
of  the  profits  of  his  quarries;  which  implies  that  Evan  Evans 
was  to  have  the  rents  of  his  real  estates,  as  well  as  the  profits  of 
his  quarries,  which  he  gives  to  him  in  the  very  next  sentence. 

The  testator  then  says:  "And  I  give  and  bequeath  unto  him, 
the  said  Evan  Evans,  all  the  rest,  residue  and  remainder  of  my 
personal  estate  and  effects,  of  what  nature  or  kind  soever  and 
wheresoever  to  be  found  at  the  time  of  my  death,  subject  to  the 
payment  of  my  just  debts,  funeral  expenses,  and  the  probate  of 
this  my  will."  And  then,  in  case  of  any  deficiency  in  payment 
of  his  debts  out  of  his  personal  estate,  he  directs  Evan  Evans, 
his  heirs  and  assigns,  to  sell  his  real  estate  in  the  county  of 
Anglesey,  and  the  detached  parts  of  his  estates  in  the  county  of 
Carnarvon,  reserving  his  Treflan  estate,  purchased  from  Sir 
Watkin  Williams  Wynn,  and  also  Helen  Bank,  to  and  for  the  uses 
thereinbefore  mentioned.  Now  who  was  to  reserve  the  estates 
that  were  not  to  be  sold  ?  Why  Evan  Evans,  the  party  to  whom 
they  were  given ;  and  he  was  to  reserve  them  :  "  to  and  for  the 
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Hughes  uses  hereinbefore  mentioned."  *The  truth  is  that  no  use  bad 
EvA»B.  been  before  declared,  except,  with  respect  to  Helen  Bank,  for  the 
[  •504  ]      life  of  Miss  Owen. 

Then,  after  recommending  the  purchased  commons  to  be  first 
sold,  if  necessary,  and  appointing  Miss  Owen  and  Evan  Evans  the 
executrix  and  executor  of  his  will,  comes  the  clause  declaring  that 
he  left  his  most  undutiful  son  unprovided  for,  for  the  reason  which 
he  mentions.  I  admit  that  that  clause  would  not,  of  itself,  prevent 
the  heir  from  taking  the  real  estates  by  descent:  but,  as  the 
testator  has,  in  the  preceding  part  of  his  will,  given  his  real 
estates  away  from  his  heir,  it  is,  surely,  to  be  taken  into  considera- 
tion when  we  have  to  determine  what  was  his  intention  in  making 
that  previous  gift.  And  as  the  testator  has  given  all  his  real 
estates  to  Evan  Evans,  in  the  first  instance,  with  a  declaration  of 
use,  as  to  a  certain  part  of  them,  for  Mary  Owen,  for  her  life ; 
and  has  directed  Evan  Evans  and  his  heirs  to  pay  certain  sums 
out  of  the  rents  of  those  estates,  and  to  sell  a  portion  of  them  in 
case  his  personal  estate  should  be  insufficient  to  pay  his  debts,  and 
to  reserve  the  remainder  for  the  uses  thereinbefore  mentioned ;  and 
as  he  has  further  declared  that  he  left  his  son  and  heir  unpro- 
vided for,  my  opinion  is  that  he  intended  the  gift  to  Evan  Evans 
to  be  a  beneficial  gift. 

The  testator  concludes  his  will  by  making  an  express  devise,  to 
Evan  Evans,  of  all  the  freehold  estates  in  fee  to  which  he  might 
be  entitled  in  trust  for  any  person  or  persons,  to  enable  him  to 
assign  over  the  same,  as  the  person  or  persons  entitled  thereto 
might  direct  or  appoint.  That  devise  affords  some  slight  inference 
[  *505  ]  that  he  intended  Evan  Evans  to  take  beneficially,  under  the  ^prior 
gift,  all  the  other  real  estates  of  which  he  was  seised.  It  was 
inserted  with  a  view  to  prevent  any  misconception  as  to  the  effect 
which  he  meant  the  prior  gift  to  have. 

Nothing  turns  on  the  first  codicil ;  but  the  second  affords  very 
strong,  if  not  conclusive  evidence,  that  the  testator  intended  Evan 
Evans  to  take,  for  his  own  benefit,  the  estates  devised  by  the  will. 
He  directs  that  his^  nephew  and  the  executor  of  his  last  will  and 
testament,  Evan  Evans,  his  heirs,  executors  or  administrators, 
shall  support  his  son  (who,  it  seems,  was  then  under  confinement 
as  a  lunatic)  in  any  asylum  in  which  he  might  be  placed  during  the 
term  of  his  natural  life ;  but,  if  his  son  should  be  set  at  liberty, 
then  that  Evan  Evans,  his  heirs,  executors  or  administrators,  shall 
allow  him  the  sum  of  one  guinea  per  week,  for  maintenance,  and 
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201.  per  annum,  for  clothing,  on  certain  conditions.  Those  direc- 
tions were  given,  unquestionably,  with  reference  to  the  will  and  to 
what  had  passed  under  it.  They  impose  a  charge  on  Evan  Evans, 
personally,  in  respect  of  the  property  devised  to  him  by  the  will ; 
and,  therefore,  show,  of  themselves,  that  what  was  given  to  him  by 
the  will,  was  given  beneficially. 

The  testator  then,  in  case  Evan  Evans  should  be  persuaded  to 
give  up  any  part  of  his  estates  (which  implies  that  he  might  give 
up  the  whole),  annuls  all  his  devises  to  him,  the  said  Evan  Evans, 
and  gives  all  his  estates  to  the  son  of  his  sister  Ann :  in  other 
words,  he  annuls  all  the  devises  which  he  had  made  to  Evan  Evans, 
and  substitutes  another  taker  in  his  place ;  which  seems  to  me  to 
remove  any  doubt  that  otherwise  might  have  existed  as  to  the 
testator's  intention  to  benefit  Evan  Evans. 

He  then  devises  a  house  to  Mary  Owen  for  her  life,  and,  after 
her  death,  to  Evan  Evans  and  his  heirs  ;  and  concludes  by  recom- 
mending Evan  Evans  to  get  the  eldest  son  of  his  sister,  the  wife  of 
Owen  Owens,  well  educated  and  brought  up  to  the  law  :  and,  so  far 
as  any  obligation  was  thereby  imposed  on  Evan  Evans,  it  was 
imposed  in  respect  of  the  property  previously  devised  to  him. 

In  my  opinion  this  codicil  shows  that  the  interpretation  which 
the  testator  put  upon  his  own  will,  was  that  he  had  thereby  disposed 
of  all  his  real  estates  in  favour  of  Evan  Evans,  except  that  he  had 
given  Helen  Bank  to  Mary  Owen  for  her  life ;  and,  consequently, 
the  heir  is  excluded  by  express  devise. 


Hughes 

V, 
EVAKS. 


[506] 


COTTERELL  v.   HOMEE(l). 

(13  Simons,  506—512;  S.  C.  7  Jur.  544.) 

By  a  marriage  settlement,  an  estate,  the  property  of  the  wife,  was  limited, 
in  default  of  children  of  the  wife,  to  trustees  in  trust  to  sell  and  divide  the 
proceeds  amongst  the  brothers  and  sisters  of  the  wife.  The  husband  agreed 
to  sell  the  estate ;  and  he  and  his  wife  joined  in  conye^dng  it,  to  the  pur- 
chaser, by  deed  and  fine.  The  wife  died  without  issue:  Held,  that  the 
limitation  in  favour  of  her  brothers  and  sisters  was  voluntary,  and, 
therefore,  void  as  against  the  purchaser. 

By  indentures  of  lease  and  release,  dated  the  4th  and  5th  of 
August,  1815,  Tamar  Homer,  in  contemplation  of  her  marriage 

conveyance  or  settlement  containing 
the  limitations  was  made  with  intent 
to  defraud  a  subsequent  purchaser. — 
O.  A.  8. 


(1)  Voluntary  limitations  cannot  be 
defeated  under  the  provisions  of  27 
ISaiz,  c.  4,  by  a  purchase  for  value 
made  since  the  Voluntary  Conveyances 
Act,    1893,    was   passed,   unless   the 


1843. 
June  22,  23. 

Shadwell, 
V.-O. 

[506] 
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CoTTKRELL  with  Bamett  Hinton,  conveyed  a  house  and  piece  of  land,  of  which 
Homer.  she  was  seised  in  fee,  unto  and  to  the  use  of  Thomas  and  James 
Homer,  their  heirs  and  assigns,  in  trust,  from  time  to  time  during 
her  life,  to  pay  the  rents  and  profits  to  such  person  or  persons 
[  *507  ]  as  she,  notwithstanding  her  coverture,  should,  by  her  *will  (i), 
appoint,  to  the  intent  that  the  same  might  not  be  at  the  disposal 
of,  or  subject  to  the  control,  debts,  or  engagements  of  B.  Hinton, 
her  then  intended  husband,  but  only  at  her  own  sole  and  separate 
disposal;  and,  in  default  of  and  until  such  appointment,  to  her 
proper  hands:  or,  otherwise,  to  permit  her  to  receive  the  same 
for  her  separate  use ;  and  upon  further  trust  to  dispose  of  the 
house  and  land  unto  such  person  or  persons,  and  for  such  estate 
or  estates,  and  in  such  manner  as  she,  notwithstanding  her  cover- 
ture, by  her  will  or  any  writing  purporting  to  be  her  will,  should 
appoint ;  and,  in  default  of  such  appointment,  to  and  amongst 
such  of  her  children  as  should  be  living  at  her  decease,  share  and 
share  alike,  and  their  heirs  ;  but,  in  case  there  should  be  no  such 
child,  and  no  previous  disposition  made  thereof,  then  to  Bamett 
Hinton  for  his  life,  and,  after  his  decease,  upon  trust  that  the 
house  and  land  should  be  sold  by  Thomas  and  James  Homer,  and 
the  money  arising  therefrom  be  divided  equally  amongst  the 
brothers  and  sisters  of  Tamar  Homer  then  living  and  the  issue  of 
such  of  them  as  should  be  dead. 

By  an  indenture  dated  the  12th  of  January,  1827,  B.  Hinton  and 
Tamar  his  wife,  in  consideration  of  1502.  lent  to  them  by  Joseph 
Harper,  demised  the  house  and  land,  to  Harper,  for  one  thousand 
years,  subject  to  redemption  on  payment  by  Hinton  and  his  vrife, 
or  either  of  them,  their  or  either  of  their  heirs,  executors  or 
administrators,  of  150{.  with  interest :  and  Hinton,  for  himself  and 
his  heirs,  and  for  his  wife,  covenanted,  with  Harper,  that  he  and 
his  wife  (she  thereby  consenting)  or  her  heirs,  would  levy  a  fine 
8ur  conuzance  de  droit  come  ceo  &c.  with  proclamations,  of  the  house 
[  ♦508  ]  and  land,  to  the  use  of  Harper,  his  executors  &c.,  for  *the  term  of 
one  thousand  years,  but  subject  to  the  proviso  for  redemption,  and 
subject  thereto,  and  the  reversion,  equity  of  redemption  and  inherit- 
ance depending  thereon  (2),  to  the  use  of  B.  Hinton,  his  heirs  and 
assigns :  and,  not  long  afterwards,  a  fine  was  levied  in  pursuance 
of  that  covenant. 

By  an  indenture  of  the  11th  of  March,  1828,  Hinton,  for  himself, 
his  heirs,  executors  &c.,  covenanted  with  Harper,  his  executors  &c., 
(1)  8ic  in  brief.  (2)  Sic. 
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that  the  hoase  and  land  should,  during  the  term  of  one  thousand    Gotterell 
years,  stand  charged  with  the  sum  of  800Z.  then  lent  to  him  by       hom  rb. 
Harper,  with  lawful  interest  for  the  same,  as  well  as  with  the  150Z. 
and  the  interest  thereof. 

In  November,  1828,  the  plaintiff  paid  the  450Z.  to  Harper ;  and, 
in  consideration  thereof,  Hinton  and  his  wife,  by  an  indenture, 
dated  the  7th  of  that  month,  assigned  the  house  and  land,  to  the 
plaintiff,  for  the  residue  of  the  term,  subject  to  redemption,  on 
payment  by  Hinton  and  his  wife,  their  heirs,  executors,  adminis- 
trators or  assigns,  to  the  plaintiff,  his  executors  &c.,  of  the  450Z. 
with  legal  interest. 

By  indentures  of  lease  and  release  of  the  16th  and  17th  of 
October,  1829,  made  between  Hinton  and  his  wife  of  the  one  part 
and  the  plaintiff  of  the  other  part,  after  reciting  that  the  plaintiff 
had  contracted  with  Hinton,  for  the  purchase  of  the  fee  simple  of 
the  house  and  land,  at  the  sum  of  570Z.  including  the  principal  and 
interest  due  on  the  mortgage  to  the  plaintiff,  Hinton  and  his  wife, 
in  consideration  of  the  570Z.  paid  to  him  by  the  plaintiff,  conveyed 
the  house  and  land  to  the  *plaintiff,  his  heirs  and  assigns,  freed  [  *'>o^  ] 
from  all  equity  of  redemption  whatsoever ;  and  Hinton,  for  himself 
and  his  wife  (she  consenting  thereto)  covenanted,  with  the  plaintiff, 
that  he  and  his  wife  would  levy  a  fine  sur  conuzance  de  droit  come 
ceo  &c.  with  proclamations,  of  the  house  and  land,  to  the  use  of  the 
plaintiff,  his  heirs  and  assigns :  and,  in  Michaelmas  Term  in  the 
10th  of  Geo.  IV.,  a  fine  was  levied  accordingly. 

Mrs.  Hinton  died  in  July,  1837,  without  having  had  any  issue, 
and  her  husband  died  in  February  following. 

Mrs.  Hinton  left  a  sister  and  several  brothers,  of  whom  James 
and  Thomas  Homer,  the  trustees  of  the  settlement,  were  two,  her 
surviving. 

James  and  Thomas  Homer  having  brought  an  ejectment,  for  the 
house  and  land,  against  the  plaintiff's  tenant,  the  bill  was  filed 
against  them  and  their  brothers  and  sister,  charging  that  all 
the  limitations  in  the  settlement,  which  were  subsequent  to  the 
limitation  to  Hinton  for  his  life,  were  voluntary  and  void  as 
against  the  plaintiff,  the  purchaser  of  the  house  and  land;  and 
praying  for  a  declaration  to  that  effect,  and  that  James  and  Thomas 
Homer  might  be  decreed  to  convey  the  house  and  land,  to  the  plaintiff 
or  as  he  should  direct,  and  that  the  ejectment  might  be  stayed. 

James  and  Thomas  Homer,  by  their  answer,  submitted  that  the 
limitations  in  the  settlement  subsequent  to  the  limitation  in  favour 
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ooTTBBELL    of  HmtoD,  weiG  not  voluntary  and  void  as  against  the  plaintiff,  and 
HoMEB.      that  notwithstanding  the  conveyances  and  fines  mentioned  in  the 
bill,  the  legal  estate  in  the  house  and  land,  was  vested  in  them  in 
trust  to  sell,  and  to  divide  the  proceeds  amongst  themselves  and  the 
other  defendants. 
[  510  ]  The  injunction  having  been  granted,  an  order  nisi  for  dissolving 

it,  was  obtained  on  the  coming  in  of  the  answer ;  and 

Mr.  Walker  and  Mr.  Bacouy  for  the  plaintiff,  now  showed  cause 
against  that  order  being  made  absolute.  [They  cited  the  series  of 
cases  which  culminated  in  the  case  of  Buckle  v.  Mitchell  (i).] 

[  511  ]  Mr.  Bethell  and  Mr.  Prior,  for  the  defendants.    *     *    * 

Mr.  Walker,  in  reply.     *     *     * 

[  512  ]       The  Viob-Chancbllor  : 

There  is  too  much  subtlety  in  the  distinction  that  has  been  made 
between  the  contract  and  the  conveyance. 

The  law  enables  a  married  woman  to  dispose  of  the  inheritance 
of  her  estate,  either  by  levying  a  fine  or  by  suffering  a  recovery 
of  it.  By  adopting  either  of  those  two  modes  of  assurance,  she 
has  as  full  dominion  over  her  property,  as  she  would  have  had  if 
she  had  been  a  feme  sole :  in  fact  she  becomes,  qwisi,  a  feme  sole 
with  respect  to  it.  And  when  she  joins  with  her  husband  in 
levying  a  fine,  in  pursuance  of  a  contract  entered  into  by  him,  she 
must  be  taken  to  have  been  an  actor  from  the  commencement  of 
the  transaction ;  and,  consequently,  the  contract  becomes  as  much 
her  act  as  the  act  of  her  husband. 

Besides,  when  the  estate  has  been  once  conveyed  by  deed  and 
fine,  you  cannot  separate  the  contract  from  the  conveyance;  for 
the  former  is  swallowed  up  in  the  latter. 

As  the  plaintiff  in  this  case  has  paid  his  purchase-money  and 
taken  a  conveyance  of  the  estate  from  the  husband  and  wife,  by 
deed  and  fine,  I  am  of  opinion  that  he  is  a  purchaser  within  the 
meaning  of  the  statute  of  Elizabeth ;  and,  consequently,  his  title 
must  prevail  against  the  parties  claiming  under  the  voluntary 
limitations  in  the  settlement.  Therefore  I  shall  continue  the 
injunction.  I  will,  however,  permit  the  defendants  to  take  a  case 
for  the  opinion  of  a  court  of  law,  if  they  wish  it  (2). 

(1)  11  E.  B.  156  (18  Ves.  100).  (2)  No  case  was  taken. 
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OSBALDISTON   v.   SIMPSON  and    OrHERa  i843. 

(13  Simons,  513—515;  S.  C.  7  Jur.  734.)  June26, 

Seciuities  given' by  the  plaintiff,  to  prevent  a  prosecution  for  statutory     Sh^wkll, 
penalties   under  9  Anne,   c.   14,  for  cheating  at  cards,  decreed  to   be  ''  * 

delivered  up.  L  ^^^  J 

Thb  object  of  the  bill  was  to  have  certain  promissory  notes 
delivered  up,  which  the  plaintiff  had  given  to  the  defendant  Simpson 
on  behalf  of  the  defendant  Bowles,  and  which  they,  conspiring  with 
the  other  defendant  Ghinery,  had  obtained  from  the  plaintiff,  by 
threatening  to  accuse  him  (falsely  as  it  was  alleged)  of  having 
cheated  Bowles  at  cards  and  to  sue  him  for  the  penalties  for  that 
offence  under  9  Anne,  c.  14,  s.  5. 

The  answers  stated  that  the  plaintiff  had  cheated  Bowles  by 
using  false  or  cut  cards,  and  that  he  consented  to  give  the  notes 
because  he  knew  that  he  had  done  so  ;  and  that  he  had  admitted, 
in  a  letter  which  he  sent  to  Simpson  enclosing  the  notes,  that  he 
was  liable  to  penalties  under  the  statute  of  Anne.  But  they  denied 
that  the  defendants  had  conspired  together  to  procure  the  notes,  or 
that  they  had  used  threats  for  that  purpose.  An  injunction,  however, 
restraining  them  from  negotiating  or  suing  on  the  notes,  which  had 
been  granted  ex  parte,  was  continued  on  the  coming  in  of  the  answers. 

The  cause  now  came  on  to  be  heard. 

Mr.  Bethell  and  Mr.  Cole,  for  the  plaintiff,  cited  Williams  v. 
Hediey  (i)  [and  other  cases  not  referred  to  in  the  judgment]. 

Mr.  Wakefield  and  Mr.  May,  for  Bowles,  cited  Thomson  v. 
Thomson  (2)  [and  other  cases  not  referred  to  in  the  judgment]. 

Mr.  K.  Parker  and  Mr.  Shebbeare,  for  Simpson,  said  that  he        [  5>4  ] 
was  merely  a   stakeholder,   and   asked   that  the  bill  might    be 
dismissed,  as  against  him,  with  costs. 

Mr.  Stuart  and  Mr.  Hubback,  for  Ghinery,  said  that  *  * 
the  bill,  as  against  Ghinery,  ought  to  be  dismissed  with  costs,  for 
no  case  had  been  made  out  against  him. 

Thb  Yice-Ghancellor  (after  observing  that  the  charge  of  conspiracy 
had  not  been  supported,  proceeded  as  follows) : 

The  bill  states,  in  effect,  that  the  plaintiff  was  induced  to  give  the 
notes  in  consequence  of  his  fears  being  wrought  upon  by  the 
representations  of  Bowles.    Bowles,  in  his  answer,  does  not  flinch 
(1)  9  K.  B.  473  (8  East,  378).  (2)  6  R.  R.  151  (7  Ves.  470). 
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r. 
Simpson. 

[  'SIS  ] 


OsBALDTSTON  froiQ  that  statement,  but  admits  that  he  thought  it  right  to  punish 
the  plaintiff  for  what  he  had  done ;  that  is,  to  be  an  arbitrator  in 
his  own  *cause,  and  determine,  for  himself,  what  amount  of  penalty 
the  plaintiff  ought  to  pay  for  his,  Bowles's,  benefit. 

If  Bowles  could  have  recovered  the  penalties  at  law,  he  was  at 
liberty  to  do  so :  but  it  appears  to  me  now,  as  it  did  when  I 
continued  the  injunction,  that  it  would  be  extremely  dangerous  to 
allow  a  party  to  be  a  judge  in  his  own  cause,  and  to  determine,  in 
his  own  favour,  what  amount  of  penalty  ought  to  be  paid  for  a 
breach  of  the  law  committed  by  another  person,  notwithstanding 
he  may  have  suffered  by  it. 

I  think,  therefore,  that  there  is  quite  enough  stated  in  Bowles's 
answer,  to  entitle  the  plaintiff  to  a  decree  according  to  the  prayer 
of  the  bill,  with  costs. 

Simpson,  in  his  answer,  submits  that  the  plaintiff  is  not  entitled 
to  the  relief  prayed,  and  that  the  bill  ought  to  be  dismissed  with 
cost3.  Therefore  he  interferes  more  than  was  necessary,  and 
advocates  the  cause  of  his  co-defendant  Bowles.  He  has  mixed 
himself  up,  unnecessarily,  with  the  transaction ;  and,  therefore,  as 
to  him  also,  there  must  be  a  decree  with  costs. 

As  Chinery  does  not  seem  to  have  interfered  in  the  transaction 
except  in  an  innocent  way,  I  shall  give  no  costs  as  against  him. 
Notwithstanding  his  counsel  have  contended,  at  the  Bar,  that  the 
bill  ought  to  be  dismissed,  generally,  with  costs,  he,  by  his  answer, 
disclaims  all  interest  in  the  matters  in  question  and  submits  that 
the  bill  ought  to  be  dismissed,  as  against  himself  merely,  with 
costs  (1). 


1843. 
July  1. 

Shad  WELL, 
V.-C. 

On  Appeal. 

1844. 

Nov.  12,  13. 

1846. 

July  6. 

Lord 

XiYNDHURST, 

L.C. 
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PARSONS  V.  BIGN0LD(2). 

(13  Simons,  518—521 ;  S.  C.  7  Jar.  591 ;  affirmed  on  appeal,  15  L.  J.  Ch.  379—382.) 

An  erroneous  statement  was  made  to  a  Life  Insurance  Company,  by  or 
through  their  agent,  as  to  A/s  interest  in  his  son's  Ufe;  upon  which  the 
Company  granted  a  policy  to  A.  After  the  son's  death,  the  Company  dis- 
covered the  error  and  refused  to  pay  the  sum  insured.  A  bill  filed  by  A. 
to  have  the  mistake  rectified,  was  dismissed,  because  the  evidence  did  not 
show,  distinctly,  whether  the  mistake  arose  from  the  agent's  inadvertence, 
or  from  his  having  been  misinformed  by  A. 

The  plaintiff  held  certain  copyhold  and  leasehold  tenements,  at 
Winscombe  in  Somersetshire,  under  the  Dean  and  Chapter  of 


(1)  Mr.  B*'ihelJ  had  said  that  he  did 
not  ask  for  costs  as  against  Chinery. 

(2)  Universal  Non-Tariff  Fire  In- 


suranre  ComjHxny,  Forbes  Jc  Co.^s  Claim 
(ISTa)  L.  R.  19  Eq.  485,  44  L.  J.  Ch. 
761. 
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Wells,   for  the   lives   of  his    son   James   Parsons    and    another      Parsons 

person,  and  certain  leasehold  tenements,  at  Paxton  in  the  same     bignold. 

county,  for  different  lives,  under  Lord  Wyndham :  and  being  desirous 

of  insuring  the  life  of  his  son  James,  for  1,000{.,  he  went  to  the 

office  of  the  Norwich  Union  Life  Lisurance  Society  at  Axbridge, 

and,  after  some  conversation  relating  to  the  proposed  insurance 

had  taken  place  between  him  and  one  Norvill,  the  agent  for  the 

Society  at  that  place,  the  latter  inserted,  in  a  printed  form,  the  age  of 

James  Parsons,  and  all  the  other  particulars  required,  by  the  Society, 

to  be  declared  by  persons  desirous  of  effecting  insurances  in  their 

office,  except  the  nature  of  the  plaintiff's  interest  in  his  son's  life; 

which  the  agent  added  after  the  plaintiff  had  signed  the  declaration 

and  quitted  his  office.     The  declaration  was  transmitted  to  the 

Society  in  London,  and  a  policy,  dated  the  17  th  of  August,  1840, 

was  thereupon  granted. 

In  April,  1841,  James  Parsons  died ;  and  the  Insurance  Society 
having  refused  to  pay  the  1,000{.,  the  plaintiff  brought  an  action 
for  it  against  Bignold,  their  secretary ;  to  which  Bignold  pleaded 
that  the  nature  of  the  plaintiff's  interest  in  his  son's  life  was  not 
correctly  set  forth  in  the  declaration  made  by  him  on  effecting  the 
policy.  And  it  appeared  from  a  copy  of  that  document  which  the 
plaintiff  afterwards  obtained,  that  the  plaintiff  was  therein  stated 
to  be  interested  in  his  son's  *life,  in  respect  of  a  leasehold  estate  [  *5i9  ] 
held  under  the  Dean  and  Chapter  of  Wells,  and  of  another  leasehold 
estate  at  Puxton,  held  under  Lord  Wyndham. 

The  bill  alleged  that  the  statement  relative  to  the  estate  at 
Puxton  was  a  mistake  on  the  part  of  Norvill,  and  was  inserted,  by 
him,  without  the  plaintiff's  authority,  knowledge  or  privity,  and  in 
his  absence  and  after  he  had  signed  the  declaration ;  that  the 
plaintiff  never  stated  to  Norvill  that  he  had  any  interest,  depen- 
dent on  his  son's  life,  in  any  property  at  Puxton;  but,  on  the 
contrary,  told  Norvill  that  his  son's  life  was  not  in  the  property 
at  Puxton.  The  bill  prayed  that  the  mistake  might  be  rectified,  or 
that  Bignold  might  be  restrained  from  availing  himself  of  it  by 
way  of  defence  to  the  action. 

Bignold,  in  his  answer,  said  that  the  declaration  contained  a 
false  and  fraudulent  representation  as  to  the  state  of  James  Parsons's 
health,  and,  therefore,  the  policy  was  void ;  and  that  he  believed 
that  the  statement  in  the  declaration  relative  to  the  plaintiff's 
interest,  was  made,  not  without  the  plaintiff's  knowledge  or  privity » 
but  by  his  direction  and  at  his  dictation.     He  admitted,  however, 
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FABS0N8  that  he  had  received  a  letter  from  Norvill,  stating  that  he  filled  up 
BiGNOLD.  ^^6  declaration  after  the  plaintiff  had  signed  it ;  that  he  should  not 
have  known  that  the  plaintiff  had  property  at  Puxton,  unless  the 
plaintiff  had  told  him  so,  but  he  could  not  undertake  to  swear  that 
the  plaintiff  told  him  that  his  son's  life  was  in  that  property,  and 
that  the  entry  to  that  effect,  must  certainly  be  an  error  on  his  part. 
The  defendant  added  that  he  did  not  admit  or  believe  the  state- 
ments in  the  letter  to  be  true,  and  that,  if  Norvill  did  fill  up  the 
[  *620  ]  ^declaration  as  stated  in  the  bill,  he  did  so  as  the  agent,  not  of  the 
Insurance  Society,  but  of  the  plaintiff. 

The  substance  of  Norvill's  evidence  in  chief,  was  that  the  plaintiff 
must  have  mentioned  to  him  the  property  at  Puxton,  otherwise  he 
should  not  have  entered  it  in  the  declaration,  for  he  should  not 
have  known  that  the  plaintiff  had  property  there :  that  he  filled  up 
the  declaration,  about  an  hour  after  the  plaintiff  had  signed  it, 
from  his  recollection  of  the  plaintiff's  statements ;  but  could  not 
depose,  with  certainty,  whether  they  were  correctly  represented 
therein.  On  cross-examination,  he  said  that  he  could  not  swear 
whether  or  not  the  plaintiff  told  him  that  his  son's  life  was  in  the 
Puxton  property. 

Mr.  Bethell  and  Mr.  Prior,  for  the  plaintiff,  said  that  Norvill 
acted  improperly,  in  filling  up  the  declaration  after  the  plaintiff 
had  signed  it,  and  it  was  quite  plain  that  he  had  made  the  mistake; 
but  that  if  it  had  been  made  by  the  plaintiff  himself,  the  Court 
would  have  relieved  against  it:  Bail  v.  Storieii),  where  the  Court 
reformed  an  instrument  at  the  instance  of  the  party  who  drew  it. 

Mr.  Anderdon  and  Mr.  Bacon  appeared  for  the  defendant :  but 

The  Vicb-Chancellor,  without  hearing  them,  said  : 

In  the  case  referred  to,  the  real  intention  of  the  parties  appeared 
from  a  written  instrument ;  and  the  object  of  the  suit  was  to  give 
[  ♦521  ]  effect  to  their  intention  as  it  so  *appeared.  But,  in  this  case,  non 
constat  but  that  the  plaintiff  may  have  made  a  statement  to  Norvill, 
which  fully  warranted  him  to  make  the  representation  which  he 
did  in  the  declaration.  The  evidence  does  not  go  far  enough.  It 
does  not  show  clearly,  as  it  ought  to  have  done,  what  it  was  that 
the  plaintiff  told  Norvill  relative  to  his  interest  in  his  son's  life. 
In  order  to  induce  the  Court  to  give  relief,  the  evidence  ought  to 

(1)  24  R.  R  170  (1  Sim.  &  St.  210). 
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have  shown  that  the  entry  made  by  Norvill,  in  the  declaration,  did      Parsons 
not  correspond  with  the  statement  made  to  him  by  the  plaintiff.  bionold. 

After  the  policy  has  been  granted  on  the  footing  of  the  state- 
ments contained  in  the  declaration,  I  do  not  see  how  this  Court  can 
interfere ;  and,  therefore,  the  bill  must  be  dismissed. 

[The  plaintiff  appealed  from  this  decision,  as  reported  in  15 
L.  J.  Ch.  at  p.  881.] 

Thb  Lord  Chancellor  (after  stating  the  prayer  of  the  bill  said) :  1846. 

.  Jvly  6. 

Assuming  that  Nowell  (i),  when  he  inserted  this  *representation,         — 
was  acting  as  agent  for  the  Society,  which  is  the  most  favourable  t  ^^l^^\  ^^' 
view  of  the  case  for  the  plaintiff,  and  that  in  so  doing  he  mis-       |;  #382  ] 
represented  the  statement  made  by  the  plaintiff,  the  Court  might, 
npon  these  facts  being  satisfactorily  established,  accede  to  the 
plaintiff's  prayer  and  reform  the  declaration.    But  I  agree  with 
the  Yice-Changellor,  that  there  is  not  sufficient  evidence  in  this 
case  to  show  what  the  plaintiff's  representation  really  was. 

The  affirmative  is  upon  him,  and  before  the  Court  can  vary  the 
declaration,  it  must  know  with  certainty  what  the  statement  was 
which  he  made  to  Nowell.  That  person  has  been  examined  in  the 
cause,  and  his  evidence  leaves  the  matter  in  so  much  uncertainty 
as  to  render  it  impossible  to  act  upon  it  in  the  way  proposed  by  the 
plaintiff.  It  was  said,  the  Court  will  not  presume  that  the  plaintiff 
would  make  a  false  statement,  the  effect  of  which  would  be  to 
invalidate  the  policy.  But  when  the  Court  is  called  upon  to  reform 
a  declaration  of  this  nature,  it  would  not  be  justified  in  doing  so 
merely  on  loose  presumption  that  the  plaintiff  could  not  have  mis- 
represented the  nature  of  the  interest  on  which  the  policy  was  to  be 
effected.  Nothing  short  of  the  most  clear  and  distinct  evidence 
would  be  sufficient  for  this  purpose. 

I  have  considered  this  on  the  supposition  that  Nowell,  in  making 
the  declaration,  acted  as  agent  for  the  Company.  If,  as  contended 
by  the  defendant,  he  was  acting  in  this  for  the  plaintiff,  the  case 
would  be  still  more  unfavourable.  For  the  declaration  is  the 
foundation  of  the  insurance,  and  a  misrepresentation  by  the  plain- 
tiff, though  arising  from  mistake,  if  the  Insurance  Company  were 
not  aware  of  the  mistake  when  they  effected  the  policy,  would 
invalidate  the  insurance.  It  is  clear,  therefore,  that  the  declaration 
could  not  under  such  circumstances  be  reformed.  The  judgment, 
therefore,  must  be  affirmed,  with  costs. 

(1)  Su:, 
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1843.  CLOGSTOUN   V.   WALCOTT  (1). 

JvlyU,  ^^g  gijj^^jjg^  523—533 ;  S.  C.  7  Jur.  616.) 

Shadwell,  ^  testatrix  having  a  testamentary  power  of  appointment  in  favour  of  her 

''  *^  children,  over  certain  sums  of  stock  standing  in  the  names  of  A.  and  B.  as 

[  13Sim.o23  ]  trustees,  gave  and  bequeathed,  and,  by  virtue  of  every  power  enabling  her 

in  that  behalf,  appointed  all  the  property  of  or  to  which  she  was  then,  or, 
at  the  time  of  her  death,  should  or  might  be  possessed  or  entitled  or  have 
power  to  dispose,  to  A.  and  B.  upon  trust,  after  payment  of  her  debts  and 
funeral  and  testamentary  expenses,  to  invest  the  residue  thereof,  in  their 
names,  in  the  funds,  or  upon  Government  or  real  security ;  and  she  then 
declared  trusts  in  favour  of  her  children.  She  died  possessed  of  personal 
estate  more  than  sufficient  to  pay  her  debts  and  funeral  and  testamentary 
expenses :  Held  that  her  will  was  not  an  exercise  of  the  power. 

By  the  settlement  on  the  marriage  of  Mr.  and  Mrs.  Glogstoon, 
dated  the  7th  of  August,  1813,  3,469Z.  Consols  and  two  sums  of 
8,000i.  each,  Antigua  currency,  were  assigned  to  E.  Walcott  and 
George  Wilder,  in  trust,  as  to  the  two  last-mentioned  sums,  to  call 
in  and  invest  the  same,  in  their  names,  in  the  public  funds  or  on 
real  security  either  in  England  or  the  West  Indies,  to  be,  from 
time  to  time,  varied  and  transposed  as  they  should  think  fit ;  and, 
as  to  the  3,469Z.  Consols,  in  trust  either  to  continue  that  sum  in 
the  fund  in  which  it  was  then  invested,  or  else  to  sell  it  out  and 
invest  the  proceeds,  in  their  names,  in  or  upon  any  such  funds  or 
securities,  and  with  such  power  to  alter,  vary  and  transpose  the 
same  as  thereinbefore  directed  and  given  with  respect  to  the  two 
sums  of  3,000Z. ;  and  to  stand  possessed  of  all  the  trust  monies, 
funds  and  securities,  in  trust  for  the  separate  use  of  Mrs.  Clogstoun 
during  her  life,  and,  after  her  death,  in  trust  for  her  husband 
during  his  life,  and,  after  the  death  of  the  survivor  of  them,  in 
trust  to  pay  and  transfer  the  same  to  and  among  the  child  or 
children  of  the  marriage,  or  any  one  or  more  exclusively  of  the 
other  or  others  of  them,  at  such  age  or  ages,  in  such  manner,  and, 
if  more  than  one,  in  such  shares  as  Mr.  and  Mrs.  Clogstoun  should, 
by  deed  or  will,  jointly  appoint,  and,  in  default  thereof,  as  the 
[  ♦52*  1  survivor  *of  them  should,  by  deed,  or  by  will  signed  and  published 
in  the  presence  of  and  attested  by  two  or  more  witnesses,  appoint, 
and  in  default  thereof,  to  or  amongst  such  child  or  children  in 

(1)  Dissented  from  and  not  followed  and  see  other  and  later  cases  cited  in 

by  Malins,  V.-C,  in   Fcrrier  v.  Jay  la  re  Mil  tier  [1899]   1  Gh.  563.     The 

(1870)  L.  R.  10  Eq.  550,  39  L.  J.  Ch.  principal  case  was,  however,  followed 

686;    and  by  Lord  Selborne,  L.  C.  by  North,  J.,  in  /«  re  CUt-jn  (1888) 

{sittinfrioTiLR)  in  Rf  TeufH-'s  Trusts  40  Ch.    D.   41,    58   L.  J.  Ch.    174.— 

^1873)  L.  R.  16  Eq.  442,  43  L.  J.Ch.  87;  O.  A.  S. 
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manner  following  (that  is  to  say),  if  there  should  be  but  one  such  Clogstoun 
child,  the  trust  funds  to  vest  in  such  only  child,  being  a  son,  at  walcott. 
twenty-one,  and,  being  a  daughter,  at  that  age  or  on  her  marriage, 
and  to  be  paid  and  transferred  to  him  or  her  at  the  same  age  or 
time,  if  the  same  should  happen  after  the  decease  of  the  survivor 
of  Mr.  and  Mrs.  Clogstoun,  but  if  not,  then  immediately  after  the 
decease  of  the  survivor ;  and,  if  there  should  be  two  or  more  such 
children,  then  the  trust  funds  were  to  vest  in  and  be  paid  and 
transferred  to  or  among  such  two  or  more  children,  in  equal  shares, 
the  shares  of  sons  to  vest  at  twenty-one,  and  the  shares  of 
daughters  at  that  age  or  on  marriage,  and  to  be  paid  and  trans- 
ferred at  the  same  ages  or  times ;  but,  if  the  same  should  happen 
in  the  lifetime  of  Mr.  and  Mrs.  Clogstoun  or  the  survivor  of  them, 
then  immediately  after  the  decease  of  the  survivor.  The  settle- 
ment then  provided  for  the  survivorship  of  the  shares  of  such  of 
the  children  as  should  die  before  their  shares  became  vested ;  and 
it  empowered  the  trustees  to  apply  one  half  of  the  capital  of  each 
child's  expectant  portion  for  the  advancement,  and  one  half  of  the 
income  for  the  maintenance  and  education  of  that  child,  and 
directed  the  trustees  to  accumulate  the  remainder  of  the  income. 

There  were  ten  children  of  the  marriage,  three  of  whom  died 
infants  and  unmarried. 

The  two  sums  of  Antigua  currency  were  paid  to  Walcott  and 
Wilder,  and  were  invested  by  them,  in  their  own  names,  partly  in 
Consols,  and,  partly,  in  Three-and-a-half  per  Cents. 

In  July,  1884,  Mr.  Clogstoun  died,  intestate  and  without  having       [  ^25  ] 
joined  with  his  wife  in  any  appointment  under  the  settlement. 

Mrs.  Clogstoun  died  on  the  20th  January,  1848,  having  made 
her  will,  dated  the  18th  of  August,  1840,  and  which  was  signed  and 
published  by  her  and  attested  in  the  manner  required  to  be  a  due 
execution  of  the  power  given  to  the  survivor  of  her  and  her 
husband  by  the  settlement ;  and  she  thereby  gave,  to  Walcott  and 
Wilder  1,000Z.  sterling,  in  trust  to  invest  the  same  in  their  names 
in  the  public  funds  or  upon  Government  or  real  securities,  with 
power  to  vary  the  same  for  other  funds  and  securities  of  the  like 
nature ;  and  she  directed  them  to  stand  possessed  of  the  1,0002. 
and  the  funds  and  securities  upon  which  it  should  be  invested,  in 
trust,  until  her  daughter,  Augusta,  should  attain  twenty-one  or 
marry,  to  apply  the  whole  or  any  part  of  the  dividends  and  interest 
for  her  maintenance  and  education,  and  to  accumulate  the  surplus 
for  her  benefit,  yet  so  nevertheless  that  the  trustees  might,  if  they 
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Cloqstoun  should  think  proper,  at  any  time,  apply  the  accumulations  of  any 
Waloott.  preceding  year  or  years  for  her  maintenance  and  education  in  any 
succeeding  year ;  and,  after  Augusta  should  have  attained  twenty- 
one  or  should  marry,  then  to  pay  the  dividends  and  interest,  to  her 
or  to  such  person  or  persons  as  she  might,  but  not  by  way  of 
anticipation,  appoint,  to  the  intent  that  the  same  might  be  for  her 
separate  use,  and,  after  her  death,  (subject  to  the  exercise  of 
the  power  thereinafter  given  with  reference  to  any  husband  who 
might  survive  her,)  upon  trust  to  stand  possessed  of  the  trust 
fund  for  her  child  or  children  in  manner  therein  mentioned :  and 
the  testatrix  declared  that,  in  case  there  should  be  no  child  of  her 
[  *62(i  ]  daughter,  Augusta,  who  should  attain  a  vested  ^interest  under  the 
trusts  thereinbefore  declared,  then  the  1,000{.  and  the  funds  and 
securities  on  which  the  same  should  be  invested,  should  (subject  to 
the  life  interest  therein  of  any  husband  who  might  survive  her) 
sink  into  the  testatrix's  residuary  property:  and  she  gave,  to 
Walcott  and  Wilder,  the  like  sum  of  1,000Z.  sterling,  upon  the  same 
trusts  and  subject  to  the  same  powers  for  the  benefit  of  her 
daughter,  Caroline,  and  her  children  and  any  husband  who  might 
survive  her,  as  were  thereinbefore  contained  for  the  benefit  of 
her  daughter,  Augusta,  and  her  children  and  any  husband  who 
might  survive  her :  and  she  declared  that,  in  case  there  should  be 
no  child  of  her  daughter,  Caroline,  who  should  attain  a  vested 
interest  under  the  trusts  thereinbefore  declared  or  referred  to, 
then  the  last-mentioned  trust  fund  should  (subject  to  the  life 
interest  therein  of  any  husband  who  might  survive  her  daughter 
Caroline)  sink  into  her  own  residuary  property. 

And  she  gave  and  bequeathed,  and,  by  virtue  of  every  power 
enabling  her  in  that  behalf,  appointed  all  the  property  of  what 
nature  soever  and  wheresoever,  of  or  to  which  she  then  was  or,  at 
the  time  of  her  death,  should  or  might  be  possessed  or  entitled,  or 
have  power  to  dispose,  to  Walcott  and  Wilder,  upon  trust,  after 
payment  of  all  her  debts,  funeral  and  testamentary  expenses,  and 
the  two  legacies  of  1,000Z.,  to  invest  the  residue  thereof,  in  their 
names,  in  the  public  funds  or  upon  Government  or  real  securities 
in  England,  with  power  to  vary  such  funds  or  securities  for  others 
of  the  same  or  the  like  nature ;  and,  from  time  to  time  until  her 
son  Edward  should  attain  the  age  of  eighteen  years  or  previously 
die,  to  apply  the  whole  or  any  part  of  the  interest  and  dividends  of 
the  last-mentioned  trust  property  for  his  maintenance  and  educa- 
L  •627  ]      tion,  and  to  accumulate  *the  surplus,  and  the  accumulations  to  be 
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added  to  and  go  along  with  the  principal  of  the  same  property;    Clogstoun 

and,  when  the  aforesaid  trust  for  the  benefit  of  her  son  should  have     walcott. 

determined,   then  upon   trust  to    pay    the    last-mentioned    trust 

property  to  all  her  children  (including  her  daughters  Caroline  and 

Augusta,  and  her  son  Edward),  who,  being  a  son  or  sons,  had 

already  attained  or  should  attain  twenty-one,  or,  being  a  daughter 

or  daughters,  had  already  attained  or  should  attain  twenty-one  or 

been   previously  married,   equally  to  be    divided  between  them 

as  tenants  in  common,  and  to  be  vested  interests  in  them  at  such 

ages,   days    and    times    accordingly,   notwithstanding    the    trust 

thereinbefore  contained  for  the  maintenance  and  education  of  her 

son  Edward :  and  she  directed  that,  after  the  determination  of  that 

trust,  and  during  the  rest  of  Edward's  minority,  it  should  be  lawful 

for  the  trustees  to  apply  all  or  any  part  of  the  dividends  and  * 

interest  of  the  then  presumptive  share  of  any  of  her  said  children 

whose  shares  should  not  then  have  become  vested  (including  her 

son  Edward),  for  his,  her  or  their  maintenance  and  education  until 

his,  her  or  their  share  or  respective  shares  should  become  vested : 

provided  that,  after  the  determination  of  the  trust  thereinbefore 

contained  for  the  benefit  of  her  son  Edward  prior  to  his  attaining 

the  age  of  eighteen  years,  or  sooner  as  to  him,  it  should  be  lawful 

for  the  trustees,  during  the  minority  of  any  of  her  sons  whose 

shares  should  not  be  vested,  to  apply  the  whole,  or  such  part  as  to 

the  trustees  should  appear  right,  of  his  then  presumptive  share, 

for  his  advancement :  and  she  appointed  Walcott  and  Wilder  the 

executors  of  her  will. 

Walcott  and  Wilder  proved  the  will. 

The  testatrix's  assets  consisted  of  2,282Z.  Consols,  and  1,724Z.  [  528  ] 
Three-and-a-half  per  Cents.,  standing  in  the  names  of  Walcott  and 
Wilder,  which  were  more  than  sufficient  to  pay  her  debts  and 
funeral  and  testamentary  expenses  and  the  legacies  of  1,(X)0Z.  given 
to  her  daughters,  Augusta  and  Caroline,  and,  consequently  the 
balance  of  those  two  sums  constituted  the  testatrix's  residuary 
personal  estate. 

In  May,  1843,  when  the  bill  was  filed,  three  of  the  testatrix's 
children  were  of  age.  The  others,  namely,  Samuel,  Caroline, 
Augusta  and  Edward,  were  nineteen,  sixteen,  fifteen,  and  eleven 
years  old  respectively.  The  six  eldest  were  the  plaintiffs  in  the 
cause,  and  the  youngest,  Edward,  and  the  trustees,  were  the 
defendants. 

The  bill  alleged  that  Edward  insisted  that  the  will  was  a  valid 
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Cloostoun    execution  of  the  power  given  to  the  testatrix  by  the  settlement,  and 

Walcott.     thftt  he  was  entitled  to  have  the  dividends  and  interest  of  the  funds 

therein  comprised,  and  of  the  testatrix's  residuary  personal  estate, 

applied  for  his  benefit :  whereas  the  plaintiffs  submitted  that  the 

will  was  not  a  valid  execution  of  the  power.     *    *     * 

[  529  ]  Mr.  Bethell  and  Mr.  G.  L.  Rmsell,  for  the  plaintiffs.     *     *     ♦ 

[  530 1  Mr.    Cooper    and    Mr,    Lewis,    for    the    defendant    Edward 

Clogstoun : 

[  531  ]  *     *     The  testatrix  has  blended   the  two   species  of  property 

together;  and,  if  the  residuary  clause  is  construed,  as  it  ought 

to  be,  that  is  reddendo  singula  singulis,  the  words  :  "  after  payment 

•  of  all  my  debts,  funeral  and  testamentary  expenses,"  will  be  held  to 

refer,  exclusively,  to  the  property  of  which  she  was  owner.    *    *    * 

Mr.  James  Parker  appeared  for  Walcott  and  Wilder. 

The  Yige-Ghangbllor  : 

The  Court  must  put  a  reasonable  construction  upon  the  language 
which  the  testatrix  has  used  :  and  although,  in  making  the  disposi- 
tion in  question,  she  has  referred,  in  terms,  to  every  power  enabling 
her  in  that  behalf,  which,  prima  facie,  would  include  every  power 
enabling  her  to  make  the  disposition,  the  question  is  whether  the 
terms  which  she  uses  when  she  proceeds  to  make  that  disposition, 
do  not  show  that  she  did  not  intend  to  exercise  the  particular  power 
in  question.  The  question  resolves  itself  into  this  :  did  the  power 
enable  her  to  do  that  which  she  has  professed  to  do  ? 

After  giving  two  legacies  of  l,000i.  each,  upon  certain  trusts  for 
the  benefit  of  two  pf  her  daughters  and  their  children,  she  gives  and 
[  •582  ]  bequeaths,  and,  by  virtue  *of  every  power  enabling  her  in  that 
behalf,  appoints  all  the  property,  of  what  nature  soever  and  where- 
soever, of  or  to  which  she  was  then,  or,  at  the  time  of  her  death, 
should  or  might  be  possessed  or  entitled  to  have  power  to  dispose, 
to  Walcott  and  Wilder  (who,  it  is  to  be  observed,  are  the  very  same 
persons  as  were  trustees  of  the  settlement),  upon  trust,  after  pay- 
ment of  all  her  debts  and  funeral  and  testamentary  expenses  and 
the  two  legacies  of  1,000Z.,  to  lay  out  and  invest  the  residue  thereof, 
in  their  names,  in  the  public  stocks  or  funds  of  Great  Britain  or 
upon  Government  or  real  securities  in  England  ;  with  full  power  to 
them  to  vary  such  stocks,  funds  or  securities  for  other  stocks,  funds 
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or  securities  of  the  same  or  the  like  nature.     So  that  she  disposes    Cloostoun 
of  nothing  except  what  constitutes  residue  after  payment  of  her     walcott. 
debts,  funeral  and  testamentary  expenses,  and  the  legacies  which 
she  had  bequeathed  in  the  preceding  part  of  her  will. 

Now  it  is  quite  clear  that  the  funds  which  were  the  subject  of  the 
power  vested  in  her  by  the  settlement,  could  not  be  subjected  to  the 
payment  either  of  her  debts  or  of  her  funeral  or  testamentary 
expenses.  What  she  gives,  she  gives  as  residue :  and  that  circum- 
stance shows,  clearly,  to  my  mind  at  least,  that  the  property  which 
she  intended  to  dispose  of,  was  not  the  property  which  was  the 
subject  of  the  limited  power  of  disposition  which  she  had  under  the 
settlement. 

Besides,  she  has  directed  the  trustees  to  invest  the  residue,  in 
their  names,  in  the  public  stocks  or  funds  or  on  Government  or  real 
security,  and  has  empowered  them  to  change  the  securities  for 
others  of  the  like  nature,  as  often  as  they  should  think  proper. 
But,  if  the  testatrix  intended  her  will  to  be  an  appointment  of  the 
funds  comprised  in  the  settlement,  those  powers  were  unnecessary ; 
*for  the  trustees,  who,  as  I  before  observed,  were  the  very  same  [  's.^  ] 
persons  as  were  the  trustees  of  the  funds  subject  to  the  power  of 
appointment,  had  ample  powers  given  to  them,  for  the  same 
purposes,  by  the  settlement :  and,  at  the  time  when  she  made  her 
will,  those  funds  were,  in  fact,  invested  in  stock  in  their  names. 

It  seems  to  me,  therefore,  from  the  two  circumstances  to  which  I 
have  adverted,  that  the  testatrix  intended  to  exercise,  not  the 
limited  power  which  she  had  under  the  settlement,  but  the  general 
power  of  disposition  which  she  had  over  her  own  property. 

Consequently,  I  shall  declare  that  her  will  was  not  an  execution 
of  the  power  which  she  had  under  the  settlement. 


1843. 
July  20,  22. 


STEELE  V.  8TEWAET. 

(13  Simons,  533—536 ;  S.  C.  12  L.  J.  Ch.  473;  7  Jur.  640.) 
[See  the  report  of  this  case  on  appeal,  taken  from  1  Ph.  471,    ^^^^^"^^ 
where  the  decision  of  the  Vicb-Chancbllor  was  aflSrmed.]  [  533  ] 


B.R. vol.  LX. 
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i8i8.  JONES   V.   JONES  (1). 

AW.  3. 
(13  Simons,  561—568;  S.  C.  13  L.  J.  Ch.  16;  7  Jur.  986.) 

^^^V^^^^'  A  testator  bequeathed  10,000/.  in  trust  for  his  son,  J.  L.  J.,  for  life, 

*  *  remainder  in  trust  for  the  children  of  J.  L.  J.,  when  and  as  they  should 

^         ^  attain  twenty-one,  as  tenants  in  common,  and,  if  any  of  them  should  die 

before  their  shares  became  payable,  leaving  issue,  their  shares  to  be  paid 
to  their  issue;  but,  if  any  of  them  should  die  before  their  shares  became 
payable,  leaving  no  issue,  their  shares  to  be  paid  to  the  survivors  at  the 
same  time  as  their  original  shares  should  become  payable ;  and,  if  J.  L.  J. 
should  have  no  child,  or,  having  such,  they  should  all  die  under  age  and 
without  issue,  then  the  trust  fund  to  sink  into  the  residue;  which  the 
testator  gave  to  two  of  his  other  children.  J.  L.  J.  had  four  children,  all 
of  whom  attained  twenty-one.  One  of  them  died  in  his  lifetime,  without 
issue. 

Held,  that  *' payable"  meant  "attain  twenty-one,"  and,  consequently, 
that  one-fourth  of  the  fund  vested  in  the  deceased  child. 

John  Jones,  by  his  will  dated  the  9th  of  April,  1803,  bequeathed 
the  sum  of  10,0002.  to  trustees,  in  trust  to  invest  it  in  the  usual 
securities ;  and  to  pay  the  dividends,  interest  &c.  ''  to  my  son 
John  Lloyd  Jones,  during  his  life,  and,  from  and  after  his  decease, 
then  upon  trust  to  pay  the  interest,  dividends  and  annual  produce 
of  one-half  part  of  the  said  stocks,  funds  or  securities,  in  case  the 
present  or  any  future  wife  of  the  said  John  Lloyd  Jones  shall 
happen  to  survive  him,  unto  such  wife  during  her  life ;  and  upon 
further  trust  to  pay  and  apply  the  other  half  part  of  the  said  stocks, 
funds  or  securities,  and  the  accruing  dividends,  interest  and  produce 
thereof,  and  also  the  said  half  part  of  such  stocks,  funds  or 
securities,  the  dividends,  interest  and  annual  produce  whereof  is 
directed  to  be  paid  to  the  wife  of  the  said  John  Lloyd  Jones  during 
her  life  as  aforesaid,  from  and  after  her  decease,  unto  and  amongst 
all  and  every  the  child  and  children  of  the  said  John  Lloyd  Jones 
lawfully  to  be  begotten,  share  and  share  alike  as  tenants  in  common, 
when  and  as  they  shall  severally  attain  the  age  of  twenty-one  years ; 
and  in  case  any  of  the  said  children  shall  happen  to  die  before  his» 
her,  or  their  shares  shall  become  payable,  leaving  lawful  issue,  then 
[  •562  ]  ♦the  share  or  shares  of  him,  her  or  them  so  dying,  whether  original 
or  accruing  by  survivorship,  shall  go  and  be  paid  unto  and  amongst 
such  his,  her  or  their  respective  issue,  equally,  share  and  share 
alike:  but,  in  case  any  of  the  said  children  shall  happen  to  die 
before  his,  her,  or  their  share  or  shares  shall  become  payable, 

(1)  Mendham    v.     Williams    (1866)  that  the  somewhat  unusual  language 

L.  B.  2  Eq.  396,  15  L.  T.  130;  Part-  of  the  head-note  follows  the  words  of 

ridge  v.  Paylis  (1881)  17  Ch.  D.  835,  the  judgment— F.  P.] 
44  L.  T.  737.     [It  will  be  observed 
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leaving  no  lawful  issue,  then  the  share  or  shares  of  him,  her  or  Jones 
them  so  dying,  shall  from  time  to  time,  go  and  be  paid  to  and  jonbs. 
amongst  the  survivors  and  survivor  of  them,  at  such  time  or  times 
as  his,  her  or  their  original  share  or  shares  shall  respectively 
become  payable  as  aforesaid:  but,  in  case  the  said  John  Lloyd 
Jones  shall  have  no  child  or  children,  or,  having  such,  they  shall 
all  die  under  age  and  without  issue,  then  I  direct  the  said  stocks, 
funds  or  securities  to  sink  into  and  be  deemed  and  considered  as 
part  of  the  residue  of  my  personal  estate,  and  be  disposed  of  as  after 
mentioned.  Provided  that,  in  case  the  said  John  Lloyd  Jones  shall 
happen  to  die  leaving  a  child  or  children  or  the  issue  of  any 
deceased  child  or  children,  under  the  age  of  twenty-one  years,  it 
shall  be  lawful  for,  and  I  do  hereby  direct  the  said  trustees  to  apply 
the  dividends,  interest  and  produce  of  the  aforesaid  stocks,  funds 
or  securities  to  which  such  child  or  children  or  the  issue  of  such 
deceased  child  or  children  respectively,  would  become  entitled  on 
their  severally  attaining  the  age  of  twenty-one  years,  for  and 
towards  his,  her  or  their  maintenance  and  education  during  his, 
her  or  their  minority,  and,  likewise,  to  apply  all  or  any  part  of  his, 
her  or  their  respective  expectant  share  or  shares  of  the  said  stocks, 
funds  or  securities,  in  placing  out  him,  her  or  them  clerk  or 
apprentice,  or  in  any  other  manner  for  the  benefit  of  such  child  or 
children  or  the  issue  of  such  deceased  child  or  children  respectively. 
I  give  and  bequeath  all  the  rest  and  residue  of  my  personal  estate 
and  effects,  unto  my  son  William  *FowIer  Jones,  and  daughter  [  •668  ] 
Lucy  Eliza  Mackay,  and  to  their  respective  executors  or  adminis- 
trators, equally  to  be  divided  between  them  share  and  share  alike, 
as  tenants  in  common." 

The  testator  died  in  1806.  John  Lloyd  Jones  had  two  sons  and 
two  daughters  who  attained  twenty-one ;  and  all  of  them,  except 
the  eldest  son,  survived  their  father  and  were  parties  to  the  suit. 
The  eldest  son  died  in  September,  1881,  intestate  and  without 
leaving  issue.  The  defendant,  Jennings,  was  his  administrator. 
John  Lloyd  Jones  died  in  February,  1888.     His  wife  was  still  living. 

The  bill  was  filed  by  the  trustees  of  the  will,  stating  that  the 
surviving  children  of  John  Lloyd  Jones  insisted  that,  according  to 
the  true  construction  of  the  will,  they,  by  reason  of  their  eldest 
brother  having  died  in  his  father's  lifetime,  were  entitled  to  the 
whole  of  the  trust-fund,  subject,  as  to  a  moiety,  to  the  life  interest 
of  their  mother  therein :  and  that  Jennings,  as  the  administrator 
of  the  deceased  son  of  John  Lloyd  Jones,  insisted  that  he  was 
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Jones       entitled,  subject  as  aforesaid,  to  one-fourth  of  the  fund,  inasmuch 
Jones.       ^^  ^^^  eldest  son,  having  attained  twenty-one,  acquired  a  vested 
interest  in  that  portion  of  the  fund.     The  bill  prayed  that  the  rights 
and  interests  of  all  parties,  in  and  to  the  fund,  might  be  declared. 
The  cause  now  came  on  to  be  heard  as  a  short  cause. 

Mr.  Teed  and  Mr.  Schomberg  appeared  for  the  plaintiffs  the 
trustees  of  the  will. 

Mr.  Bethell  [and  Mr.  Romilly],  for  the  surviving  children  of  John 
Lloyd  Jones,  [cited  and  distinguished  the  series  of  similar  cases 
on  marriage  settlements  in  which  the  word  "  payable "  had  been 
held  equivalent  to  "  vested,"  see  Perfect  v.  Lord  Curzon  (i) ;  and 
they  cited  Bright  v.  Rowe  (2)  as  the  first  case  that  arose  on  a 
testamentary  instrument]. 

[  567  ]  Sir  Charles  Wetherell  and  Mr.  Prescott  White  appeared  for  the 

defendant,  Jennings,  the  personal  representative  of  the  eldest  son 
of  John  Lloyd  Jones.    But, 

The  Vicb-Chancbllor,  without  hearing  them,  said : 

Suppose  that  John  Lloyd  Jones  had  had  two  children  only,  and  one 
[  ••'>68  ]  of  them  had  attained  twenty-one  *and  died,  without  issue,  in  his 
lifetime,  and  the  other  had  died  under  twenty-one  and  without 
issue ;  where  would  the  trust-fund  have  then  gone  to  ? 

The  only  question  in  this  case,  is  whether  the  word  **  payable," 
is  not  equivalent  to  attaining  twenty-one  ? 

The  first  gift  is  to  the  children  of  John  Lloyd  Jones,  when  and 
as  they  shall  attain  the  age  of  twenty-one  years ;  and  if  any  of 
them  happen  to  die  before  their  shares  become  payable,  leaving 
issue,  their  shares  are  to  go  to  their  issue ;  but,  if  they  die  before 
their  shares  become  payable,  leaving  no  lawful  issue,  their  shares 
are  to  go  to  the  survivors  or  survivor  of  them ;  and  if  John  Lloyd 
Jones  shall  have  no  child  or  children,  or,  having  such,  all  of  them 
shall  die  under  age  and  without  issue,  then  the  fund  is  to  sink  into 
the  residue.  So  that  the  question  is  whether  "  payable  "  does  not 
mean  attaining  twenty-one  ?  I  think  that  it  does  ;  and,  therefore, 
I  shall  declare  that  the  defendant,  Jennings,  is  entitled  to  one-fourth 
of  the  fund,  as  the  administrator  of  John  Lloyd  Jones. 

(1)  21  R.  R.  331  (5  Madd.  442).  been  approved  by  Grant,  If.  R.,  in 

(2)  41  R.  R.  75  (3  My.  &  K  316) ;  Halifax  v.  Wilson,  10  R.  R.  146  (16 
but  the  application  of  the  same  rule  Vea.  168),  which  was  not  cited  here. — 
of  construction  to  wills  had  already  O.  A.  S. 
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Ex     PARTE     HAWKINS  (1).  1843. 

(13  Simons,  569—579.)  

The  Common  Council  of  London  being  empowered,  by  a  local  Act  of  ^h^wkll, 
Parliament,  to  take  a  freehold  house,  belonging  to  A.,  for  the  purposes  of  j.  '  ,.  .. 
the  Act,  at  the  expiration  of  six  months  after  notice  given  of  their  intention 
to  take  the  same,  served  A.  with  the  required  notice  in  September,  1840. 
The  amount  of  the  purchase-money  was  afterwards  agreed  upon,  and  an 
abstract  of  A.'s  title  was  sent  to  the  Common  Council.  In  April,  1841,  he 
died,  having  by  his  will,  dated  in  1837,  devised  his  real  estate  to  B.  and 
his  residuary  personal  estate  to  C. :  Held  that  the  purchase-money  (which, 
after  A.'s  death,  was  paid  into  Court  under  the  Act)  was  to  be  considered 
not  as  part  of  his  real,  but  as  part  of  his  personal  estate,  and  that,  all  his 
debts  &c.  having  been  paid,  it  belonged  to  his  residuary  legatee. 

The  first  section  of  [a  local  Act  (2)  ]  empowered  the  Common 
Council  of  London  to  take  and  use  any  of  the  tenements  or 
hereditaments,  and  to  pull  down  and  remove  any  of  the  houses  or 
buildings,  mentioned  in  the  first  schedule  to  the  Act,  which  they 
might  deem  necessary  or  expedient  to  take,  use,  or  pull  down  and 
remove  for  the  purposes  of  the  Act,  at  any  time  at  the  expiration  of 
six  calendar  months  after  notice  in  writing  of  the  intention  to  take 
or  use  the  same,  should  be  given  to  the  owners  or  occupiers  of  such 
tenements  or  hereditaments. 


Henry  Hawkins,  being  the  owner  of  a  house  and  warehouse  in  [  573  ] 
Lad  Lane  (part  of  the  hereditaments  mentioned  in  the  first  schedule 
to  the  Act),  the  Common  Council,  on  the  26th  of  September,  1840, 
served  him  with  a  written  notice  of  their  intention  to  take  the  house 
and  warehouse  for  the  purposes  of  the  Act ;  and  thereby  required 
him  to  deliver  up  the  possession  thereof,  at  the  expiration  of  six 
calendar  months  after  the  date  of  the  notice.  On  the  4th  of 
February,  1841,  the  City  surveyor  and  a  surveyor  appointed  by 
Hawkins,  signed  a  paper  writing,  by  which  they  certified  the  value 
of  the  house  and  warehouse  to  be  1,3002. ;  and,  on  the  16th  of 
March  following,  Hawkins's  solicitor  sent  an  abstract  of  his  client's 
title  to  the  premises,  accompanied  by  a  letter  desiring  that  the 
business  might  be  settled  as  soon  as  possible,  as  Hawkins  was  in  a 
precarious  state  of  health. 

(1)  Watts  V.  Walts  (1873)  L.  E.  17  lands  to  the  Corporation  of  London; 
Eq.  217.  by  8.  41   the  Corporation  were   em- 

(2)  By  the  London  Bridge  Ap-  powered,  in  case  of  doubt  as  to  the 
proaches  Act  (2  &  3  Vict.  c.  107),  title  of  persons  claiming  the  purchaae- 
8.  17,  limited  owners  and  others  money,  to  pay  the  same  into  the  Court 
were  empowered  to  sell  and  convey  of  Exchequer. — O.  A.  S. 
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Ex  parte  On  the  18th  of  April,  1841,  Hawkins  died,  having,  by  his  will 

Hawkiks.  ^^^^  ^Yxe  30th  of  November,  1837,  devised  all  his  lands  and  tene- 
ments to  F.  Smedley  and  the  petitioner,  Wolston,  to  the  use  of 
John  S.  Hawkins,  his  brother,  and  Charles  S.  Hawkins,  his  nephew, 
[  ♦574  ]  the  son  of  J.  S.  *Hawkins,  for  their  lives,  successively,  with 
remainders  to  the  first  and  other  sons  of  Charles  S.  Hawkins, 
successively,  in  tail  male,  with  remainder  to  Smedley  and  Wolston, 
during  the  life  of  Emily  Louisa  Hawkins,  the  testator's  niece  and 
the  daughter  of  his  brother,  for  her  separate  use  for  life,  with 
remainder  to  the  right  heirs  of  his  father  who  should  be  living  at 
the  death  of  the  survivor  of  his  nephew  and  niece,  for  ever ;  and 
the  testator  bequeathed  his  residuary  personal  estate  to  his  brother 
absolutely,  and  appointed  his  brother  and  nephew  his  executors. 
The  testator  made  a  codicil  dated  the  22nd  of  August,  1839,  which, 
like  his  will,  was  duly  executed  and  attested ;  and,  thereby,  after 
making  certain  specific  bequests,  ratified  and  confirmed  his  will. 

The  testator  left  his  brother  hisheir,  who,  together  with  his  nephew, 
proved  his   will  and  paid  his  debts,  funeral   and  testamentary 
expenses  and  legacies.    Immediately  after  his  will  had  been  proved, 
notice  of  his  death  was  given  and  a  copy  of  his  will  was  sent  to  the 
City  comptroller;  and,  in  June,  1841,  the  comptroller  forwarded  to 
Wolston,  as  the  solicitor  of  J.  S.  Hawkins  and  of  the  testator,  a 
copy  of  the  opinion  of  counsel  approving  of  the  title  to  the  premises 
on  behalf  of  the  Common  Council,  but  suggesting  that,  as  the 
testator  had  contracted  for  the  sale  of  the  premises  after  the  date 
of  his  will,  a  question  arose  as  to  the  parties  entitled  to  the 
purchase-money,  and  that,  therefore,  it  ought  to  be  paid  into  the 
Court  of  Exchequer,  to  await  the  decision  of  that  Court ;  it  being 
an  unsettled  point  whether,  if  a  testator  whose  will  was  made  after 
the  passing  of  the  recent  Wills  Act  (7  Will.  IV.  &  1  Vict.  c.  26), 
contract  for  the  sale  of  an  estate  after  he  has  devised  it,  the  devisee 
or  the  residuary  legatee  is  entitled  to  the  proceeds  of  the  sale.    On 
[  •676  ]       the  other  hand,  a  *leamed  conveyancer,  who  was  consulted  on 
behalf  of  J.  S.  Hawkins,  advised  that,  as  the  contract  for  sale  of 
the  premises  was  made,  not  with  the  persons  claiming  under  the 
testator's  will,  but  with  the  testator  himself,  who  was  a  person 
capable  of  giving  a  valid  receipt  for  the  purchase-money  and  of 
selling  and  conveying  the  premises,  the  purchase-money  was  not 
authorized  to  be  paid  into  Court  by  the  2  &  3  Vict.  c.  107,  but 
formed  part  of  the  testator's  personal  estate  and  was  payable  to  his 
executors.      The   counsel  for  the   City  rejoined  that  a  binding 
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contract  for  the  sale  of  the  premises  was  not  entered  into  by  the       Rx  pane 
testator,  and,  therefore,  the  case  was  one  of  a   tenant  for  life     ^^^*^*'^- 
contracting  for  the  sale  under  the  last-mentioned  Act,  and,  that 
being  so,  the  purchase-money  might  be  paid  into  Court  under  the 
84th  section. 

In  November,  1841,  the  Common  Council  took  possession  of  the 
house  and  warehouse,  and,  afterwards,  pulled  them  down. 

Further  opinions  were  then  taken  and  some  correspondence  took 
place  between  the  comptroller  and  Wolston,  in  the  course  of  which 
the  latter  contended  that  a  valid  contract  for  the  sale  of  the  premises 
had  been  entered  into  by  the  testator,  and  that  the  purchase-money 
ought  to  be  paid  either  to  his  executors,  or  to  J.  S.  Hawkins  as  his 
residuary  legatee,  or  into  Court  under  the  41st  sect,  of  the  Act; 
and,  on  the  1st  of  August,  1842,  the  money  was  paid  in  accordingly. 

Shortly  afterwards,  J.  S.  Hawkins  died,  having,  by  his  will  dated  [  676  ] 
the  2nd  of  August,  1841,  bequeathed  his  residuary  personal  estate 
to  the  petitioners,  in  trust  for  his  daughter  Emily  Louisa  Hawkins 
on  her  attaining  twenty-one  or  marrying ;  but^  if  she  should  die 
before  she  had  acquired  a  vested  interest,  then  in  trust  for  his  son, 
Charles  S.  Hawkins ;  but  if  he  should  die  in  his  *sister's  lifetime,  [  •577  ] 
and  she  should  die  before  she  had  acquired  a  vested  interest,  then 
in  trust  for  the  testator's  wife,  the  petitioner  Emily  Hawkins; 
and  the  testator  appointed  her  and  Wolston  his  executrix  and 
executor. 

In  consequence  of  the  jurisdiction  of  the  Court  of  Exchequer,  as 
a  court  of  equity,  having  been  transferred  to  the  Court  of  Chancery 
by  5  Vict.  c.  5,  sect.  1,  Mrs.  Hawkins  and  Wolston  presented  a 
petition  to  the  Lord  Chancellor,  which,  after  stating  as  above, 
prayed  that  the  Accountant-General  of  the  Court  of  Chancery  might 
be  ordered  to  pay  the  1,8002.,  to  the  petitioners,  as  the  executors  of 
J.  S.  Hawkins,  the  residuary  legatee  of  Henry  Hawkins. 

Mr.  Lovaty  for  the  petitioners,  referred  to  Farrar  v.  Lord 
WinterUm  (1) ;  Rex  v.  The  Hungerford  Market  Company  (2)  ; 
Rex  V.  The  Commissioners  for  Improving  Market  Street, 
Manchester  (d).     *     *     * 

Air.  Temple,  for  Charles  S.  Hawkins,  said  that  the  notice  given,        [  578  ] 
by  the  Common  Council,  of  their  intention  to  take  the  premises  in 
Lad  Lane,  did  not  amount  to  a  binding  contract  within  the  Statute 

(1)  69  B.  R.  392  (5  Beav.  1).  (3)  38  R.  R.   258,  w.  (4  B.  &  Ad. 

(2)  38  R.  R.  253  (4  B.  &  Ad.  327).         333,  «.). 
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Ex  parte      of  Frauds  ;  and,  therefore,  the  l,300i.  retained  the  character  of  real 
Hawkins.         ,    . 
estate. 

Mr.  Wood  appeared  for  the  Corporation  of  London,  and 

Mr.  F.  Bayley  for  Smedley,  one  of   the  trustees  of  Henry 
Hawkins's  will. 

The  Vice-Chancellor  : 

In  this  case  the  Common  Council  of  the  City  of  London  gave 
notice  to  the  testator,  in  his  lifetime,  of  their  intention  to  take  and 
use  his  house  and  warehouse  in  Lad  Lane,  for  the  purposes  of  the 
Act  for  widening  the  approaches  to  London  Bridge ;  and  the  matter, 
afterwards,  proceeded  so  far  that  the  purchase-money  was  paid  into 
Court.  Under  those  circumstances,  I  think  that  it  is  impossible 
not  to  say  that  the  nature  of  the  property  was  changed ;  that  is, 
that  the  owner  of  the  house  and  warehouse,  became  the  owner  of 
the  money  which,  subsequently  to  the  giving  of  the  notice,  was 
certified,  by  his  agent  and  the  agent  of  the  Common  Council,  to  be 
the  value  of  the  property. 
[579]  I  think  that  the  decision  of  Lord  Cottenham,  in  the  case  of 

Sampson  v.  The  University  of  Cambridge  (i),  is  applicable  to  the 
present  in  all  its  points. 

Although,  in  this  case,  there  was  no  binding  contract  within  the 
Statute  of  Frauds,  I  think  that  there  was  that  which  was  tantamount 
to  it :  for  the  Act  made  it  lawful  for  the  Common  Council  to  take 
and  use  any  tenements  and  hereditaments  which  they  might  deem 
it  necessary  or  expedient  to  take,  use,  or  pull  down  and  remove  for 
the  purposes  of  the  Act,  at  the  expiration  of  six  months  after  notice, 
in  writing,  of  their  intention  to  take  or  use  the  same,  given  to  the 
owners  or  occupiers  thereof.  The  effect  of  that  provision  was  to 
give,  to  the  Common  Council,  a  Parliamentary  power  to  contract  for 
the  tenements  required  for  the  purposes  of  the  Act ;  and,  under  the 
same  provision,  they  had  power  to  enter  upon  the  tenements  at  law : 
a  much  stronger  power  than  could  have  been  given  by  any  private 
contract  between  them  and  the  owners  of  the  tenements.  Therefore, 
my  opinion  is  that  Henry  Hawkins,  at  the  time  of  his  death,  was 
entitled  only  to  the  money  to  be  paid  for  the  house  and  warehouse 
in  Lad  Lane. 

Having  regard  to  the  seventeenth  and  to  the  forty-first  sections  of 

(1)  Not  reported. 
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the  Act,  and  to  the  deaths  which  took  place  before  the  purchase- 
money  was  paid,  I  am  of  opinion  that  the  Common  Council  were 
right  in  paying  it  into  Court,  under  the  latter  of  those  sections. 

Declare  that  the  money  in  Court  is  part  of  the  personal  estate  of 
the  testator  Henry  Hawkins,  and  that  the  petitioners  are  entitled  to 
it  as  the  executors  of  J.  S.  Hawkins,  his  residuary  legatee. 


Kx  parte 
Hawkins. 


EICE  V.  GOEDON. 

(13  Simons,  580 ;  S.  C.  13  L.  J.  Ch.  104;  7  Jur.  1076.) 

It  is  no  answer  to  a  motion  for  production  of  documents  in  the  custody 
of  a  defendant,  that  they  tend  to  support  an  indictment  pending  against 
the  defendant,  for  perjury  committed  in  the  cause. 

In  this  case  an  indictment  was  pending,  against  the  defendant, 
for  perjury  committed  in  the  cause ;  and,  on  Mr.  Cole,  for  the 
plaintiff,  moving  for  the  production  of  documents  which  the 
defendant  had  admitted,  in  his  answer,  to  be  in  his  custody, 

Mr.  Chandless  contended  that  he  was  not  bound  to  produce 
them,  because  they  tended  to  support  the  indictment ;  and  cited 
Paxton  V.  Douglas  (i). 

The  Vicb-Chancbllor  said  that,  in  the  case  cited,  the  offence  was 

committed  prior  to  the  institution  of  the  suit ;  but,  in  the  present 

case,  it  was  committed  in  the  very  cause  in  which  the  motion  was 

made ;  and  that,  if  he  were  to  refuse  the  motion,  he  should  be 

holding  out  an  inducement  to  a  defendant  to  commit  perjury  in  an 

early  stage  of  the  cause,   in   order  to  prevent   the   Court  from 

administering  justice  in  the  suit. 

Motion  granted. 


1843. 
Not.  9,  16. 

Shadwell, 
V..C. 

[580] 


LUCAS  V.  DENNISON  (2). 

(13  Simons,  584—589;  S.  0.  7  Jur.  1122.) 

A.  mortgaged  an  estate  to  B.  for  1,000  years.  B.  died,  having 
bequeathed  the  mortgage  to  his  widow.  She  also  died;  and,  in  1822,  her 
personal  representatives  entered  into  and  continued  in  possession  of  the 
estate  until  lfc>38,  when  they  sold  and  assigned  the  iqprtgage  to  C.  who 
entered  and  continued  in  possession  until  1843,  when  A.'s  heir  filed  a  bill 
to  redeem,  on  the  ground  that  the  deed  of  assignment  recited  the  mortgage 


(1)  16  Ves.  239.    See  12  R.  R.  175. 


(2)  Markwick  v.  Hardingham  (1880) 
15  Ch.  D.  339,  43  L.  T.  647. 


1843. 
Nov.  15. 
Dec.  6. 

Shadwell, 
V.-C. 

[684] 
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Lucas  a«d  conveyed  the  term  to  C,  subject,  expressly,  to  the  equity  of  redemp- 

f  •  tion  of  A.  or  his  legal  representatives  :  Held,  that  the  deed  was  not  such 

Deknison.  j^jj  acknowledgment  of   the  mortgagor's    title    as    to    make  the    estate 

redeemable. 

In  June,  1771,  William  Hyslop,  being  seised  in  fee  of  a  piece  of 
land  at  Gosport,  mortgaged  it  to  John  Philcox,  his  executors, 
administrators  and  assigns,  for  one  thousand  years,  to  secure  150/. 
and  interest,  and  afterwards  created  two  further  charges  thereon. 
Philcox  died  in  October,  1806,  and,  under  his  will,  his  wife,  Sarah 
Fhilcox,  became  entitled  to  the  mortgage  as  his  residuary  legatee ; 
and  she  and  T.  Mansfield  and  J.  Bridger  were  his  executrix  and 
executors.  Sarah  Fhilcox  died  in  March,  1814,  having  bequeathed 
all  her  personal  estate  to  T.  Mansfield  and  Henry  Mansfield,  upon 
certain  trusts,  and  appointed  them  her  executors. 
[  ♦sss  ]  William  Hyslop  died  in  October,  1817,  having  devised  *all  his 

real  estates  to  J.  B.  Harding  and  M.  Carter  in  fee,  in  trust  for  the 
plaintiff,  his  daughter,  then  the  wife  of  J.  L.  Lucas,  deceased,  for 
her  separate  use  for  life,  remainder  in  trust  for  such  persons  &c. 
as  she  should,  by  deed  or  will,  appoint,  remainder  in  trust  for  her 
right  heirs  ;  and  he  appointed  Harding  and  Carter  his  executors. 

The  bill,  which  was  filed  on  the  16th  of  August,  1848,  stated  that, 
upon  William  Hyslop's  decease,  the  plaintiff,  being  entitled  to  the 
equity  of  redemption  of  ihe  mortgaged  premises,  entered  into  and 
continued  in  possession  thereof  up  to  and  until  1822 :  that,  at  and 
previous  to  that  year,  T.  and  H.  Mansfield,  as  the  executors  of 
Sarah  Philcox,  applied  to  the  plaintiff  to  pay  off  the  mortgage  and 
further  charges,  and,  upon  her  being  unable  so  to  do,  H.  Mansfield, 
the  then  surviving  executor  of  Sarah  Philcox,  shortly  afterwards, 
took  possession  of  the  premises :  that,  in  September,  1824,  William 
Mansfield,  a  son  of  Henry  Mansfield,  entered  into  the  occupation 
of  the  premises  as  tenant,  and  continued  in  such  occupation  until 
the  29th  of  September,  1888 :  that,  on  the  81st  of  August  preceding, 
Richard  Mansfield,  John  Carpenter  and  Ann  Maria,  his  wife,  the 
then  personal  representatives  of  Sarah  Philcox,  sold  the  principal 
and  interest  due  on  the  mortgage  and  further  charges,  to  the 
defendant  Dennison;  and,  by  an  indenture  dated  the  29th  of 
November,  1838,  and  made  between  J.  L.  Anderson  of  the  first 
part,  Richard  Mansfield,  and  Carpenter  and  his  wife,  of  the  second 
part,  and  Dennison  of  the  third  part,  after  reciting  the  mortgage 
and  further  charges,  and  other  matters  to  show  that  Anderson  had 
become  the  personal  representative  of  Philcox,  the  original  mort- 
gagee, and  Richard  Mansfield  and  Carpenter  and  his  wife,  the 
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personal  representatives  of  his  widow ;   *and  that  270/.  remained       Lugar 
due  on  the  securities,  and  that  the  equity  of  redemption  had  not     dknnison. 
been  barred ;  and  that  Dennison  had  purchased  the  securities  and       [  *586  ] 
hereditaments  thereinbefore  described,  for  1002. :  It  was  witnessed 
that  the  parties  thereto  of  the  first  and  second  parts  assigned  the 
mortgaged  premises,  to  Dennison,  for  the  residue  of  the  term 
created  by  the  deed  of  June,  1771,  subject  to  such  right  and  equity 
of  redemption  as  the  same  premises  were  then  subject  to :  and  the 
parties  of  the   second  part  assigned  to  him,  the  principal  and 
interest  then  due  and  thereafter  to  become  due  under  the  indentures 
of  mortgage  and  further  charge,  and  appointed  him  their  attorney 
to  recover  and  receive  the  same. 

The  bill  further  stated  that  the  plaintiff  was  the  heir  and  sole 
next  of  kin  of  Hyslop,  the  mortgagor :  that  Harding  and  Carter 
had  refused  either  to  prove  his  will  or  to  act  in  the  trusts  thereof : 
that  Dennison  entered  into  possession  of  the  mortgaged  premises, 
some  time  in  September,  1888,  and  had  ever  since  continued  in 
possession  thereof :  and  it  prayed  for  a  redemption  of  the  premises 
in  the  usual  terms  where  the  mortgagee  has  been  in  possession. 

Dennison  [pleaded  the  Statute  of  Limitations,  8  &  4  Will.  IV.  c.  27] 
to  the  whole  of  the  bill,  except  that  part  of  it  which  related  to  the 
sale  and  assignment  to  himself  and  his  having  entered  into  and 
continued  in  possession  of  the  mortgaged  premises. 

«  *  *  «  « 

The  defendant  then  proceeded  to  answer  the  residue  of  the  bill.       [  588  ] 
The  answer  contained  an  admission  that  the  deed  of  November, 
1888,  was  duly  made  and  executed,  of  such  date,  between  such 
parties,  and  to  such  purport  or  effect  as  in  the  bill  stated. 

The  plea  now  came  on  to  be  argued. 

Mr.  Willcock  and  Mr.  Thomas  Turner,  in  support  of  it,  said 
that  the  deed  of  assignment  was  not :  ''  an  acknowledgment  of  the 
title  of  the  mortgagor  or  of  his  right  of  redemption,  given  to  the 
mortgagor,  or  to  some  person  claiming  his  estate.'*  It  was  prepared 
for  and  was  the  property  of  the  purchaser,  and  the  mortgagor  *wa8  [  *589  ] 
not  a  party  to  it. 

(The  Vicb-Chancellor  :  The  words  of  the  Act  are:  "to  the 
mortgagor  or  some  person  claiming  his  estate :  *'  was  not  the 
purchaser  a  person  claiming  his  estate?) 

No :  the  purchaser  was  claiming  the  estate  of  the  mortgagee : '  and. 
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if  the  deed  iu  this  case,  is  held  to  be  an  acknowledgment,  the  object 
of  the  Act  will  be  defeated ;  for  any  dealing  by  a  mortgagee  with 
the  mortgaged  estate,  will  prevent  the  operation  of  the  Act. 

The  plea  alleges  possession  of  the  estate  to  have  been  obtained 
and  continued  for  more  than  twenty  years ;  and  it  negatives  the 
giving  of  any  such  acknowledgment  as  the  Act  requires  to  take  the 
case  out  of  its  operation. 

Mr.  Betheli  and  Mr.  Briggs^  in  support  of  the  bill,  said  that 
the  plea  was  insufficient ;  for  it  did  not  aver  what  the  Act  required, 
namely,  a  continuous  possession  or  receipt  of  the  profits  of  the 
mortgaged  estate,  by  the  mortgagee,  for  twenty  years. 

The  Vicb-Chancellob,  having  taken  time  to  read  through  the 
record,  stated  the  substance  of  the  plea,  and  added  that  the  only 
acknowledgment  of  the  mortgagor's  title,  was  that  which  was 
contained  in  the  deed  of  assignment  to  the  defendant ;  and  that  he 
did  not  think  that  was  a  sufficient  acknowledgment  to  make  the 
mortgaged  estate  redeemable. 

Plea  allowed,  with  liberty  to  the  plaintifi^  to  amend,  within  three 
weeks. 


1843. 
Nov,  17. 

Shadwell, 
V.-C. 

[  592  ] 


BEALES  V.   CRI8F0ED. 

(13  Simons,  592—594;  S.  C.  13  L.  J.  Ch.  26;  7  Jur.  1076.) 

A  testatrix,  in  her  will,  used  the  following  expression  :  **  Observing 
that  P.  Beales  and  his  family  ai-e  my  residuary  legatees  for  all  but  cash  or 
monies  so  called."  F.  Beales  had  nine  children  living  at  the  date  of  the 
will  and  at  the  testatrix's  death,  and  the  testatrix  died  possessed  of  a 
promissoiy  note  payable  to  hei'self  or  order,  some  Long  Annuities, 
Columbian  bonds  and  money  in  her  house  and  at  her  banker's :  Held  that 
by  "Francis  Beales  and  his  family."  the  testatrix  meant  Francis  Beales 
and  his  children,  and  that  they  took  the  note,  annuities  and  bonds,  as 
joint- tenants,  those  articles  being  neither  cash  nor  monies  so  called. 

The  will  of  Sarah  Beales,  the  testatrix  in  the  cause,  was  singular, 
throughout,  both  in  form  and  language.  It  contained  the  following 
amongst  other  passages  : 

"  Observing  that  Francis  Beales  and  his  family  are  my  residuary 
legatees  for  all  but  cash  or  monies  so  called.  I  had  much  love  for 
Batson,  my  father's  third  son :  he  was  always  a  kind  of  fag  to  me. 
Those  persons  are  his  blood ;  honest,  industrious  and,  what  I  have 
ever  prized,  nobles  by  nature ;  what  I  give  them  would  be  nothing 
worth,  but  in  careful,  perhaps,  like  them,  necessitous  hands.   They 
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are,  I  believe,  worthy  people,  and,  as  such,  I  sincerely  pray  God  to      Beales 
bless  the  sweat  of  their  brow."  Cbisfobd. 

The  testatrix's  estate  consisted,  in  part,  of  cash  in  her  house  and 
at  her  banker's,  Long  Annuities,  Columbian  bonds,  and  a  promissory 
note  dated  prior  to  her  will  and  payable  to  herself  or  order. 

The  decree  at  the  hearing  of  the  cause  having  directed  the  [  ^^^s  ] 
Master,  to  inquire  and  state  whom  the  testatrix  meant  by,  ''Francis 
Beales  and  his  family,"  the  Master  reported  that  the  testatrix,  at 
the  time  of  making  her  will,  had  a  relation  named  Francis  Beales 
(a  plaintiff  in  the  suit),  who  was  the  son  of  Henry  Batson  Beales,  a 
half-brother  of  the  testatrix;  and  that  Francis  Beales  had  nine 
children,  all  of  whom  were  living  at  the  date  of  the  will  and  at  the 
death  of  the  testatrix. 

At  the  hearing  of  the  original  cjiuse  for  further  directions,  and  of 
the  supplemental  cause,  by  which  the  children  of  F.  Beales  were 
brought  before  the  Court, 

Mr.  Stuart  and  Mr.  Foster,  for  Francis  Beales,  contended,  first, 
that,  under  the  residuary  gift,  their  client  was  absolutely  and  solely 
entitled,  to  the  exclusion  of  his  children ;  and,  secondly,  that  the 
Columbian  bonds.  Long  Annuities  and  promissory  note  were  included 
in  that  gift.  They  cited  Robinson  v.  Waddelow  (i)  and  Rohinsmi  v. 
Tickell(2),  in  support  of  the  first  proposition;  and  Dowson  v. 
Gaskoin  (3)  and  Fleming  v.  Brook  (4),  in  support  of  the  second. 

Mr.  Wood,  for  the  children  of  Francis  Beales,  cited  Macleroth 
V.  Bacon  (5),  Barnes  v.  Patch  (6),  De  Witte  v.  De  Witte{7),  and 
Stiiart  V.  Lord  Bute  (8). 

Mr.  Beales  and  Mr.  Moore  appeared  for  other  parties. 

The  Vicb-Chancellor,  after  remarking  that  it  was  evident,  from  [  594  ] 
some  of  the  passages  in  the  will,  that  the  testatrix  thought  that  she 
might  have  used  language  that  was  not  very  intelligible,  said  that, 
when  the  testatrix  observed  that  Francis  Beales  and  his  family 
were  her  residuary  legatees,  she,  evidently,  spoke  of  more  persons 
than  Francis  Beales :  that  it  was  plain,  from  the  next  passage,  that 
she  was  speaking  of  persons  who  were  living  at  the  date  of  her  will; 
and,  as  the  Master  had  found  that  Francis  Beales  had  nine  children 

(1)  42  B.  E.  138  (8  Sim.  134).  (5)  5  E.  R.  11  (5  Ves.  159). 

(2)  7  E.  B.  6  (8  Ves.  142).  (6)  7  E.  E.  127  (8  Ves.  604). 

(3)  44  E.  E.  176  (2  Keen,  14).  (7)  54  E.  E.  325  (11  Sim.  41). 

(4)  9  E.  B.  35  (1  Sch.  &  Lef.  318).  (8)  8  E.  E.  266  (11  Ves.  657). 
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ivho  were  living  at  that  time,  there  was  quite  safficient  to  authorize 
the  Court  to  hold  that  by,  "Francis  Beales  and  his  family,"  the 
testatrix  meant  Francis  Beales  and  his  children  who  were  living  at 
the  time  when  she  made  her  will. 

With  respect  to  the  other  point  in  the  cause,  his  Honour  said  that 
the  case  was  unlike  the  cases  that  had  been  cited ;  for  the  question 
was  not  what  was  the  meaning  of  the  term,  "  money ; "  but  what 
was  meant  by  the  expression:  ''cash  or  monies  so  called;  "  and 
that  he  did  not  think  that  either  the  promissory  note,  the  Long 
Annuities  or  the  Columbian  bonds,  could  be  said,  with  propriety,  to 
be  either  cash  or  monies  so  called ;  and,  therefore,  they  were  not 
excepted  out  of  the  residuary  gift. 

''Declare  that  Francis  Beales  and  his  children  living  at  the 
death  of  the  testatrix,  are  her  residuary  legatees,  and  that,  as  such, 
they  are  entitled  to  the  promissory  note,  th^  Long  Annuities,  and 
the  Columbian  bonds,  as  joint-tenants." 


1843. 
Kov.  20. 

SUADWBLL, 

V..C. 

[695  ] 


HARRISON  V.  ANDREWS. 

(13  Simons,  595;  S.  C.  13  L.  J.  Ch.  243.) 

A.  agreed  that  a  legacy  given  to  his  wife,  should  be  set  off  against  a 
sum  of  the  same  amount,  which  he  owed  to  the  testator,  on  his  promissory 
note ;  and  he  and  his  wife  signed  a  receipt  for  the  legacy ;  but  it  did  not 
appear  that  the  executors  had  delivered  up  the  note  to  him.  A.  after- 
wards died,  leaving  his  wife  surviving:  Held,  that  she  was  entitled  to  be 
paid  the  legacy,  no  release  having  been  given  for  it  by  her  husband. 

In  this  case  it  appeared  that  the  testator  in  the  cause,  had  given 
a  legacy  of  lOOZ.  to  the  wife  of  one  Waters,  and  that  Waters  had 
agreed,  with  the  executors,  that  the  legacy  should  be  set  off  against 
the  sum  of  1002.  which  was  due  to  the  testator's  estate  on  his 
promissory  note;  and  he  and  his  wife  signed  a  receipt  for  the 
legacy ;  but  it  did  not  appear  that  the  executors  had  delivered  up 
the  note  to  him. 

Waters,  afterwards,  died  leaving  his  wife  surviving. 

The  Vice -Chancellor  held  that  Mrs.  Waters  was  entitled  to  have 
the  legacy  paid  to  her,  as  nothing  but  a  release  by  her  husband,  or 
payment  of  it  to  him,  could  be  a  discharge  of  it  as  against  his 
surviving  wife. 

The  counsel  in  the  cause  were  Mr.  Stv^rt,  Mr.  Cooper,  Mr,  Koe, 
Mr.  Stinton,  Mr.  Cooke,  Mr.  Rogers,  Mr.  Glasse,  Mr.  Freeling,  and 
Mr.  Southgate. 
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HARTLEY  v.  GILBERT  (1). 

(13  Simons,  596.) 

After  decree,  a  commission  of  lunacy  issued  against  the  plaintiff,  who, 
being  a  married  woman,  was  suing  by  her  next  friend.  The  Court,  on  the 
application  of  her  husband,  as  defendant,  stayed  the  proceedings  in  the 
suit,  until  the  result  of  the  proceedings  under  the  commission  was  known. 

Motion  by  the  defendant,  Hartley,  after  decree,  that  all  proceed- 
ings in  the  suit  might  be  stayed  until  after  the  opening  of  a 
commission  of  lunacy  issued  against  his  wife  (who  was  the  plaintiff 
in  the  cause  suing  by  her  next  friend),  and  until  the  result  of  the 
inquiries  directed  by  the  commission,  was  known. 

Mr.  BeiheU  and  Mr,  Watford  supported  the  motion. 

Mr.  Wakefield  opposed  it,  for  the  next' friend,  and 

Mr.  Stuart  appeared  for  one  of  the  defendants. 

The  Yicb-Ghancellob  : 

The  only  question  is  whether  I  shall  allow  a  sort  of  fraud  (using 
that  word  in  the  sense  in  which  it  is  used  in  this  Court)  to  be 
practised  on  the  jurisdiction  in  lunacy. 

Prima  facie  there  is  good  ground  for  supposing  that  the  suit, 
instead  of  being  conducted  by  the  next  friend,  will  be  conducted 
under  the  jurisdiction  in  lunacy.  Therefore,  nothing  ought  to  be 
done  in  the  Master's  office,  until  the  Court  has  been  informed  what 
has  been  the  result  of  the  proceedings  under  the  commission  of 

l^^y-  Order  made. 


1848. 
Nov.  20- 

Shadwell, 
V.-C. 
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WILLIAMS  V.  OWEN  (2). 

(13  Simons,  697—598 ;  S.  0.  13  L.  J.  Ch.  105 ;  7  Jur.  1145.) 

A.  made  a  mortgage  to  B.  and,  by  the  same  deed,  A.  and  0.,  his  sureties, 
covenanted  for  payment  of  the  mortgage  money.  B.  recovered  the  amount 
from  C,  previously  to  which  he  lent  a  further  simi  to  A.,  and  took  a 
farther  charge  for  it  on  the  mortgaged  property :  Held,  that  C.  could  not 
compel  B.  to  assign  the  mortgage  to  1dm,  unless  he  paid  off  the  further  sum. 

BoBEBT  BoBBRTS  mortgaged  leasehold  property  to  David  Evans, 
to  secure  800{.  and  interest,  and,  by  the  same  deed,  joined  with 


(1)  Discussed  and  explained,  In  re 
Oeorge  Armstrong  &  Sons  [1896]  1  Ch. 
536,  65  L.  J.  Ch.  258,  74  L.  T.  134. 

(2)  In  ForbeB  v.  Jadcson  (1881)  19 
Ch.  D.  615,  51  L.  J.  Ch.  690,  Vioe- 


Chancellor  Hall  considered  that  the 
decision  in  Williams  v.  Owen  was 
no  longer  the  law,  and  he  declined  to 
follow  it.~0.  A.  S. 


1843. 
Nov.  21. 

Shadwell, 
V.-C. 

[697] 
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Williams 

t*. 

Owen. 
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three  persons,  his  sureties,  in  covenanting  to  pay  the  principal  and 
interest  to  Evans.  Evans  took  a  farther  charge  on  the  property, 
for  securing  1001.  and  interest,  and,  afterwards,  recovered  the 
money  due  on  the  mortgage  from  the  sureties. 

The  suit  was  instituted  by  the  sureties;  and  the  question  was 
whether  they  were  bound  to  pay  off  the  lOOZ.  and  interest,  in  order 
to  entitle  themselves  to  have  the  mortgage  assigned  to  them. 

Mr.  Purvis  and  Mr.  Heathfield,  for  the  plaintiffs,  said  that,  if 
a  surety  paid  the  debt  of  his  principal,  he  was  entitled  to  the  benefit 
of  the  securities  held  by  the  creditor,  and  that  the  creditor  had  no 
power  to  prejudice  the  rights  of  the  surely.    *    *    * 

Mr.  Stuart  and  Mr.  Piggott,  for  Evans,  said  that  the  right 
which  the  sureties  had,  was  to  stand  in  precisely  the  same  situation 
as  the  debtor  was  in  at  the  time  when  the  debt  was  paid  off.  *  *  * 

Mr.  Bagshawe  appeared  for  Robert  Roberts. 

The  Vicb-Chancbllor  : 

The  equity  of  redemption  was  reserved  to  the  mortgagor  and  not 
to  the  sureties.  Their  suretyship  was  created  by  the  covenant  at 
the  end  of  the  deed,  and  there  was  no  stipulation  in  it  that  pre- 
vented the  mortgagee  from  making  the  further  advance.  Therefore 
there  wa^  nothing  to  prevent  the  mortgagee  from  lending  a  further 
sum  of  money  to  the  mortgagor.  And,  that  being  so,  the  right  of 
the  sureties  to  stand  in  the  place  of  the  mortgagee,  was  subject  to 
the  right  of  the  mortgagee  to  make  a  further  loan  to  the  mortgagor, 
and  to  take  a  further  charge  on  the  property,  for  securing  it. 
Under  these  circumstances  my  opinion  is  that  the  sureties  must 
pay  off  the  1002.  and  interest,  as  well  as  the  800Z.  and  interest,  in 
order  to  entitle  themselves  to  have  the  mortgage  assigned  to  them. 


1843. 
Dec.  6,17. 

1844. 
Feb.  20. 

Shadwell, 
V.-C. 

[618  J 


UEQUHAET  v.  UEQUHAET. 

(13  Simons,  613—630;  S.  C.  8  Jur.  161.) 

A  testator  directed  one- half  of  the  interest  of  his  residue  to  be  paid  to  his 
daughter  and  only  child,  and  the  other  half  to  his  wife,  during  their  joint 
lives ;  and  that,  if  his  daughter  survived  her  mother  or  married  and  left 
issue,  then  that  the  whole  of  the  capital  should  be  paid  to  her,  after  hia 
wife's  death ;  but  if  she  died  first,  without  marrying  or  leaving  issue,  then 
that  the  trustees  should  accumulate  the  interest  of  the  residue  so  far  as  it 
was  not  directed  to  be  paid  to  his  wife,  and  that,  on  her  death,  one-half  of 
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the  capital  should  be  divided  amongst  his  nearest  of  kin,  and  the  other     (Jrquhart 
half  amongst  his  wife's  nearest  of  kin.     The  daughter  was  the  testator's  »• 

nearest  of  kin  at  his  death.     She  died  a  spinster,  before  her  mother.     At     Urquhabt. 
the  mother's  death  the  testator's  sister  was  his  nearest  of  kin. 

Held  that  by  **  my  nearest  of  kin,"  the  testator  meant  his  nearest  of  kin 
at  his  own  death,  and  not  at  the  death  of  his  wife ;  and,  consequently,  that 
the  personal  representative  of  his  daughter,  and  not  his  sister,  was 
entitled  to  one  moiety  of  the  residue. 

MuRDOCK  Urquhart,  by  his  will  dated  the  24th  of  December, 
1827,  gave  all  his  estate,  property  and  effects,  both  real  and 
personal,  to  T.  Leggett  and  Bobert  Hutchinson,  and  then  expressed 
himself  as  follows : 

''  I  hereby  declare  my  will  to  be,  in  the  first  place,  that  my  said 
trustees  and  executors  shall,  as  soon  after  my  decease  as  may  be 
convenient,  sell  and  dispose  of  the  lease  of  my  house  in  Pulteney 
Street,  stock  in  trade  and  the  goodwill  of  the  business  carried  on 
by  me,  and  shall  collect  the  outstanding  debts  of  every  description 
due  to  me,  and  convert  the  whole  property  and  effects  *into  t  *®^*  ] 
money ;  and,  after  paying  all  my  just  debts,  funeral  charges  and 
expenses,  shall  invest  the  free  residue  of  my  said  means  and 
estates  in  Government  security  or  otherwise  as  they  shall  judge 
most  proper,  to  be  applied  as  after  mentioned  :  secondly,  I  hereby 
appoint  my  said  trustees  to  pay  my  wife,  Mrs.  Mary  Giles  or 
Urquhart,  after  my  decease,  during  her  lifetime  and  remaining  my 
widow,  and  so  long  as  our  only  child  and  daughter,  Mary  Amelia 
Urquhart,  still  remaining  unmarried  and  lives  in  family  with  her 
mother,  the  interest  arising  from  the  said  free  residue  or  capital : 
thirdly,  in  the  event  of  the  said  Mary  Amelia  Urquhart  marrying 
during  her  mother's  life  and  widowhood,  the  sum  or  annuity  to  be 
paid  to  my  said  wife,  shall  be  restricted  to  the  interest  of  one-half 
of  the  said  capital  or  free  residue,  and  my  said  trustees  shall  pay 
the  interest  of  my  remaining  half,  to  my  said  daughter ;  or,  if  it 
shall  appear  tg  them  more  advisable  and  for  her  advantage,  they 
are  hereby  empowered,  at  her  marriage,  to  pay  the  half  of  the  said 
capital  itself,  or  such  part  thereof  as  they  should  think  proper: 
fourthly,  in  the  event  of  my  said  wife  entering  into  a  second 
marriage,  then  that  the  sum  or  annuity  to  be  paid  to  her  by  my 
said  trustees,  shall  be  restricted  to  the  interest  of  one-third  part  of 
the  said  free  residue,  the  remaining  two-thirds,  or  the  interest 
thereof,  to  be  paid  to  my  said  daughter  or  her  lawful  issue ;  or,  in 
case  of  her  dying  without  issue,  that  the  trustees  should  continue 
to  hold  the  remainder  of  the  said  capital :  fifthly,  in  the  event  of  my 
said  daughter  surviving  her  mother,  or  being  married  and  leaving 
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Ubquhabt  issue,  then,  on  the  decease  of  my  said  wife,  that  the  whole  residue 
Ubquhabt.  or  capital,  or  the  interest  thereof,  as  the  trustees  shall  think  fit, 
shall  be  paid  to  or  be  applied  for  the  behoof  of  my  said  daughter 
or  her  issue :  sixthly,  in  the  event  of  my  said  daughter  predeceasing 
[  *616  ]  my  said  *wife  without  marrying  or  leaving  issue,  then,  daring  the 
life  of  my  said  wife,  my  said  trustees  shall  accumulate  the  interest 
of  the  said  capital  or  residue  so  far  .as  not  directed  to  be  paid  to 
her ;  and,  on  the  decease  of  my  said  wife,  the  whole  residue  or 
capital  shall  be  divided  into  two  equal  parts  or  shares,  one  of  which 
shall  belong  to  and  be  divided  amongst  the  nearest  of  kin  of  me 
the  said  Murdock  Urquhart,  and  the  other  half  of  the  said  capital 
shall  be  divided  amongst  the  nearest  of  kin  of  my  said  wife,  who 
shall  have  power  to  apportion  the  division  of  the  said  half  as  she 
shall  think  proper,  by  any  writing  to  be  executed  by  her  during 
her  lifetime :  lastly,  it  is  my  will  that  my  said  wife,  during  her 
life  and  remaining  my  widow,  shall  enjoy  the  use  of  the  whole 
household  furniture,  plate,  bed  and  table  linen  in  my  said  house, 
and  that,  on  her  death  or  second  marriage  the  same  shall  be 
delivered  to  my  said  daughter." 

The  testator  died  on  the  24th  of  December,  1827,  leaving  his 
wife  and  daughter  surviving.  The  daughter  died  in  January,  1829, 
intestate  and  without  having  been  married ;  and  letters  of  adminis- 
tration of  her  estate  were  gi-anted  to  her  mother. 

In  February,  1829,  Mrs.  Urquhart  filed  a  bill,  in  this  Court, 
against  Leggett  (who  was  the  only  acting  executor  and  trustee  of 
her  husband's  will),  stating  that  she  was  advised  that,  according 
to  the  true  construction  of  the  will,  that  moiety  of  the  clear  residue 
of  the  testator's  estate  the  interest  whereof  was  given  to  Mary- 
Amelia  Urquhart  during  the  life  of  Mrs.  Urquhart,  vested  in  Mary 
Amelia  Urquhart  absolutely,  as  the  only  next  of  kin  of  the  testator 
living  at  the  time  of  his  decease,  and  that  the  same  then  belonged 
to  Mrs.  Urquhart,  as  the  legal  personal  representative  of  Mary 
[  •616  ]  *Amelia  Urquhart,  and  that  she  was  entitled  to  receive  the  same, 
with  the  accumulations  thereon  since  the  death  of  Mary  Amelia 
Urquhart,  notwithstanding  the  direction  contained  in  the  will  for 
accumulating  the  interest  thereof  during  the  life  of  Mrs.  Urquhart : 
and  the  bill  prayed  for  a  declaration  to  that  effect;  and  that  it 
might  be  also  declared  that  Mrs.  Urquhart  was  entitled  to  the 
interest  of  the  other  moiety  of  the  residue,  during  her  life  or 
widowhood. 

The  cause  of  Urquhart  v.  Leggett  was  heard  in  April,  1830,  and 
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the  Court  then  declared  that,  according  to  the  true  construction  of  0bquhabt 
the  will,  Mrs.  Urquhart,  in  the  events  which  had  happened,  was  urquhart. 
entitled  to  one  moiety  of  the  clear  residue  of  the  testator's  personal 
estate,  as  the  legal  personal  representative  of  Mary  Amelia 
Urquhart,  the  daughter  and  only  child  of  the  testator  ;  and  ordered 
that  such  moiety  should  be  transferred  and  paid  to  her  by  Leggett ; 
and  the  Court  also  declared  that  Mrs.  Urquhart  was  entitled,  during 
her  widowhood,  to  the  interest  and  dividends  which  should  accrue 
in  respect  of  the  remaining  moiety  of  the  testator's  estate. 

Mrs.  Urquhart  caused  the  decree  to  be  enrolled  shortly  after 
it  was  pronounced,  and  died  in  February,  1841,  having  appointed 
William  Urquhart,  one  of  the  defendants,  her  executor. 

Leggett  died  in  November,  1886,  having  appointed  the  defendant, 
Eancy,  his  executor.  Hutchinson  survived  him,  but  refused  to 
prove  the  testator's  will ;  whereupon  administration  de  bonis  non, 
to  the  testator,  was  granted  to  the  defendant,  Hannah  Bailey. 

The  bill  in  Urquhart  v.  Urquhart  was  filed  by  the  testator's  sister, 
and,  after  stating  as  above,  alleged  *that,  upon  the  death  of  Mary  [  *617  ] 
Urquhart,  the  residuary  estate  of  the  testator  became  divisible, 
in  equal  moieties,  between  the  nearest  of  kin  of  the  testator  and 
the  nearest  of  kin  of  Mary  Urquhart,  according  to  the  directions 
contained  in  his  will ;  and  that  the  plaintiif  was  advised  and  charged 
that,  according  to  the  true  construction  of  the  will,  Mary  Amelia 
Urquhart  did  not  acquire  a  vested  interest  in  any  part  of  the  testator's 
residuary  estate;  for  that  the  moiety  of  the  residue  the  interest  whereof 
was  given  to  her  during  the  life  of  her  mother,  did  not  vest  in  her 
by  reason  of  the  interest  thereof  being  given  for  her  support  and 
maintenance,  or  by  reason  of  any  other  expression  in  the  will ;  and 
further,  that  it  did  not  vest  in  her  as  the  next  of  kin  of  the  testator 
living  at  the  time  of  his  death,  as  the  defendants  alleged,  but  that, 
on  her  death,  it  ought  to  have  been  set  apart  and  invested,  and  the 
interest  thereof  accumulated  during  the  life  of  Mary  Urquhart; 
and  that  such  moiety,  with  the  accumulations  thereof,  ought,  on 
the  death  of  Mary  Urquhart,  to  have  been  added  to  the  moiety 
of  which  she  received  the  interest  during  her  life,  so  as  to  form  one 
aggregate  residuary  fund,  and  that  one  half  of  such  aggregate 
fand  ought  then  to  have  been  paid  to  the  plaintiff,  as  tlie  sister  and 
sole  next  of  kin  of  the  testator  living  at  the  time  of  the  death  of  his 
widow,  for  her  own  absolute  use  and  benefit :  and  that  the  plaintiff 
was  advised  that  the  decree  in  Urquhart  v.  Leggett  was  erroneous, 
for  the  reasons  before  mentioned,  and   that   the  same  ought  to 
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Ubquhaet  issue,  then,  on  the  decease  of  my  said  wife,  that  the  whole  residue 
Ubquhabt.  or  capital,  or  the  interest  thereof,  as  the  trustees  shall  think  fit, 
shall  be  paid  to  or  be  applied  for  the  behoof  of  my  said  daughter 
or  her  issue :  sixthly,  in  the  event  of  my  said  daughter  predeceasing 
[  *616  ]  my  said  *wife  without  marrying  or  leaving  issue,  then,  during  the 
life  of  my  said  wife,  my  said  trustees  shall  accumulate  the  interest 
of  the  said  capital  or  residue  so  far  .as  not  directed  to  be  paid  to 
her ;  and,  on  the  decease  of  my  said  wife,  the  whole  residue  or 
capital  shall  be  divided  into  two  equal  parts  or  shares,  one  of  which 
shall  belong  to  and  be  divided  amongst  the  neare'st  of  kin  of  me 
the  said  Murdock  Urquhart,  and  the  other  half  of  the  said  capital 
shall  be  divided  amongst  the  nearest  of  kin  of  my  said  wife,  who 
shall  have  power  to  apportion  the  division  of  the  said  half  as  she 
shall  think  proper,  by  any  writing  to  be  executed  by  her  during 
her  lifetime :  lastly,  it  is  my  will  that  my  said  wife,  during  her 
life  and  remaining  my  widow,  shall  enjoy  the  use  of  the  whole 
household  furniture,  plate,  bed  and  table  linen  in  my  said  house, 
and  that,  on  her  death  or  second  marriage  the  same  shall  be 
delivered  to  my  said  daughter." 

The  testator  died  on  the  24th  of  December,  1827,  leaving  his 
wife  and  daughter  surviving.  The  daughter  died  in  January,  1829, 
intestate  and  without  having  been  married ;  and  letters  of  adminis- 
tration of  her  estate  were  granted  to  her  mother. 

In  February,  1829,  Mrs.  Urquhart  filed  a  bill,  in  this  Court, 
against  Leggett  (who  was  the  only  acting  executor  and  trustee  of 
her  husband's  will),  stating  that  she  was  advised  that,  according 
to  the  true  construction  of  the  will,  that  moiety  of  the  clear  residue 
of  the  testator's  estate  the  interest  whereof  was  given  to  Mary 
Amelia  Urquhart  during  the  life  of  Mrs.  Urquhart,  vested  in  Mary 
Amelia  Urquhart  absolutely,  as  the  only  next  of  kin  of  the  testator 
living  at  the  time  of  his  decease,  and  that  the  same  then  belonged 
to  Mrs.  Urquhart,  as  the  legal  personal  representative  of  Mary 
[  •616  ]  *  Amelia  Urquhart,  and  that  she  was  entitled  to  receive  the  same, 
with  the  accumulations  thereon  since  the  death  of  Mary  Amelia 
Urquhart,  notwithstanding  the  direction  contained  in  the  will  for 
accumulating  the  interest  thereof  during  the  life  of  Mrs.  Urquhart : 
and  the  bill  prayed  for  a  declaration  to  that  effect;  and  that  it 
might  be  also  declared  that  Mrs.  Urquhart  was  entitled  to  the 
interest  of  the  other  moiety  of  the  residue,  during  her  life  or 
widowhood. 

The  cause  of  Urquhart  v.  Leggett  was  heard  in  April,  1830,  and 
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the  Court  then  declared  that,  according  to  the  trae  constrnction  of  Obquhabt 
the  will,  Mrs.  Urquhart,  in  the  events  which  had  happened,  was  ubquhart. 
entitled  to  one  moiety  of  the  clear  residue  of  the  testator's  personal 
estate,  as  the  legal  personal  representative  of  Mary  Amelia 
Urquhart,  the  daughter  and  only  child  of  the  testator  ;  and  ordered 
that  such  moiety  should  be  transferred  and  paid  to  her  by  Leggett ; 
and  the  Court  also  declared  that  Mrs.  Urquhart  was  entitled,  during 
her  widowhood,  to  the  interest  and  dividends  which  should  accrue 
in  respect  of  the  remaining  moiety  of  the  testator's  estate. 

Mrs.  Urquhart  caused  the  decree  to  be  enrolled  shortly  after 
it  was  pronounced,  and  died  in  February,  1841,  having  appointed 
William  Urquhart,  one  of  the  defendants,  her  executor. 

Leggett  died  in  November,  1836,  having  appointed  the  defendant, 
Euncy,  his  executor.  Hutchinson  survived  him,  but  refused  to 
prove  the  testator's  will ;  whereupon  administration  de  bonis  non, 
to  the  testator,  was  granted  to  the  defendant,  Hannah  Bailey. 

The  bill  in  Urquhart  v.  Urquhart  was  filed  by  the  testator's  sister, 
and,  after  stating  as  above,  alleged  *that,  upon  the  death  of  Mary  [  *617  ] 
Urquhart,  the  residuary  estate  of  the  testator  became  divisible, 
in  equal  moieties,  between  the  nearest  of  kin  of  the  testator  and 
the  nearest  of  kin  of  Mary  Urquhart,  according  to  the  directions 
contained  in  his  will ;  and  that  the  plaintiiF  was  advised  and  charged 
that,  according  to  the  true  construction  of  the  will,  Mary  Amelia 
Urquhart  did  not  acquire  a  vested  interest  in  any  part  of  the  testator's 
residuary  estate;  for  that  themoiety  of  the  residue  the  interest  whereof 
was  given  to  her  during  the  life  of  her  mother,  did  not  vest  in  her 
by  reason  of  the  interest  thereof  being  given  for  her  support  and 
maintenance,  or  by  reason  of  any  other  expression  in  the  will ;  and 
further,  that  it  did  not  vest  in  her  as  the  next  of  kin  of  the  testator 
living  at  the  time  of  his  death,  as  the  defendants  alleged,  but  that, 
on  her  death,  it  ought  to  have  been  set  apart  and  invested,  and  the 
interest  thereof  accumulated  during  the  life  of  Mary  Urquhart; 
and  that  such  moiety,  with  the  accumulations  thereof,  ought,  on 
the  death  of  Mary  Urquhart,  to  have  been  added  to  the  moiety 
of  which  she  received  the  interest  during  her  life,  so  as  to  form  one 
aggregate  residuary  fund,  and  that  one  half  of  such  aggregate 
fund  ought  then  to  have  been  paid  to  the  plaintiflF,  as  the  sister  and 
sole  next  of  kin  of  the  testator  living  at  the  time  of  the  death  of  his 
widow,  for  her  own  absolute  use  and  benefit :  and  that  the  plaintiflf 
was  advised  that  the  decree  in  Urquhart  v.  Leggett  was  erroneous, 
for  the  reasons  before  mentioned,  and   that  the  same  ought  to 

27—2 
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Urquhabt    be  reversed  :  and  that  the  plaintiff  was  further  advised  that,  inas- 
Uequhart.    much  as  she  was  not  made  a  party  to  that  suit,  she  was  not  bound 
by  the  decree,  and  that  she  could  not  obtain  the  relief  to  which  she 
was  entitled  by  appealing  from  it,  nor  except  by  exhibiting  her  bill 
for  relief  in  this  Court. 
[  618  ]  The  bill  then  prayed  that  the  decree  might  be  declared  to  be 

erroneous  and  might  be  reversed :  and  that  it  might  be  declared 
that  Mary  Amelia  Urquhart  did  not  take  a  vested  interest  in  a 
moiety  of  the  residue  of  the  testator's  estate,  either  by  virtue  of  the 
third  clause  in  his  will,  or  as  his  next  of  kin  living  at  the  time  of 
his  death ;  but  that  the  said  moiety  ought,  after  her  death,  to  have 
been  accumulated  during  the  lifetime  of  Mary  Urquhart,  upon  the 
trusts  declared  in  the  will ;  and  that  the  plaintiff  might  be  declared 
to  be  entitled  to  one  moiety  thereof,  and  also  to  one  moiety  of  the 
other  moiety  of  the  testator's  residuary  estate,  as  the  sole  nearest 
of  kin  of  the  testator  living  at  the  time  of  the  death  of  his  widow : 
or,  if  the  Court  should  be  of  opinion  that  Mary  Amelia  Urquhart 
took  a  vested  interest  in  one  moiety  of  the  testator's  residuary 
estate,  by  virtue  of  the  third  clause,  or  any  expression  in  his  will 
other  than  the  bequest  to  his  nearest  of  kin,  then  that  it  might  be 
declared  that  the  plaintiff  was  entitled  to  one  moiety  of  the  other 
moiety,  as  the  only  nearest  of  kin  of  the  testator  living  at  the  time 
of  the  death  of  his  widow,  and  that  the  same  might  be  decreed 
to  be  paid  to  her. 

Mr.  Stuart  and  Mr,  Dick  for  the  plaintiff,  said  that  it  was 
manifest,  from  the  context  of  the  will,  that  the  testator,  by  the 
words :  "the  nearest  of  kin  of  me  the  said  Murdock  Urquhart," 
did  not  mean  his  nearest  of  kin  at  his  own  death,  but  his  nearest 
[  619  ]  of  kin  at  the  death  of  his  wife :  *  *  and,  consequently,  the 
plaintiff,  who  was  his  nearest  of  kin  at  his  wife's  death,  was 
entitled  to  a  moiety  of  the  residue:  HoUoway  v.  HoUoway(\)^ 
Jones  V.  Colheck(2),  Bird  v.  \Vood{z),  Briden  v.  Hewlett  {i),  Butler 
V.  Bushnell  (5),  Ehmley  v.  Young  (6). 

Mr.  Bethell  and  Mr.  Shapter,  for  Hannah  Bailey,  the  personal 

[  620  ]       representative  of  the  testator,  said  that    *     *     Leggett,  the  executor 

of  the  testator,  represented  every  person  who  might,  by  possibility, 

claim  the  residue  ;  and,  therefore,  the  plaintiff,  though  not  a  party 

(1)  6  E.  R.  81  (5  Vo8.  399).  (4)  39  E.  R.  146  (2  My.  &  K  90). 

(2)  6  R.  R.  207  (8  Vos.  SH),  (5)  41  R.  R.  64  (3  My.  &  K.  232). 

(3)  25  R.  R.  238  (2  Sim.  &  St.  400).    (6)  39  R.  R.  146  (2  My.  &  K.  82). 
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to  that  suit,  was  bound  by  the  decree  ;  and,  if  any  of  the  next  of  kin    Ubquhabt 
had  filed  a  bill  against  Leggett,  he  might  have  pleaded  that  decree,    urquhabt. 


Mr.  Willcock,  for  William  Urquhart,  the  executor  of  the 
testator's  widow,  relied  on  the  decree  in  Urquhart  v.  Leggett  as 
being  conclusive  against  the  claim  of  the  plaintiff ;  and  *  *  cited 
Clapton  V.  Bultncr  (i). 

Mr.  Anderson  appeared,  for  Runcy,  the  personal  representative        [  62i  j 
of  Leggett. 

The  Vicb-Chancbllor  : 
I  shall  take  time  to  consider  this  case. 

The  Vicb-Chancbllor  :  '844. 

Feb.  20. 

The  question  in  this   case  substantially  is,  what  is   the  true        ' — 
construction  of  the  will  of  the  testator? 

It  is  apparent,  on  the  face  of  the  instrument,  that  the  testator 
himself  was  a  Scotch  gentleman  ;  and  the  attestation  of  it,  states 
that  it  was  prepared  by  a  practitioner  in  the  Supreme  Courts  of 
Scotland.  I  mention  that,  because  the  language  of  the  will  is  so 
inaccurate  that  one  cannot  but  think  that  the  person  who  pre- 
pared it,  did  not  exactly  understand  the  meaning  of  the  terms 
he  used. 

The  will  begins  in  this  manner.  The  testator,  in  very  copious 
language,  gives  all  his  property  to  certain  persons  named.  The 
terms  which  he  uses  are  as  follows  :  ''All  my  estate,  property  and 
effects,  both  real  and  personal,  of  every  description,  wheresoever 
situated,  belonging  to  me,  and,  particularly,  the  stock  in  trade, 
goods,  debts  and  effects,  and  sums  of  money  presently  belonging, 
or  that  shall  belong  and  be  vesting  or  owing  to  me  at  my  decease, 
whether  by  contract,  bonds,  bill,  opeti  account  or  otherwise;  as 
also  the  lease  of  the  house  presently  occupied  by  me  in  Pulteney 
Street  :  and  I  hereby  nominate  and  appoint  the  said  T.  Leggett  and 
B.  Hutchinson,  or  the  survivor  of  them,  to  be  my  sole  executors  or 
executor,  and  that  for  the  purposes  following,  *namely  :  in  the  [  "622  ] 
first  place,  it  is  my  will  that  my  said  trustees  and  executors,  as  soon 
after  my  decease  as  may  be  convenient,  shall  sell  and  dispose  of  the 
lease  of  my  house  in  Pulteney  Street,  the  stock  in  trade,  and  the 
goodwill  of  the  business  carried  on  by  me ;  and  shall  collect  the 
(1)  olfi.  R.  287(lOSim.  426). 
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Urquhart  outstanding  debts  of  every  description  due  to  me,  and  convert  the 
Urquhart.  whole  property  and  effects  into  money."  Now  it  is  perfectly 
apparent,  on  the  face  of  the  will,  that  that  direction  to  convert  the 
whole  property  and  effects,  does  not  mean  the  whole  property  and 
effects ;  because,  after  a  very  laborious  set  of  sentences  which 
affect  to  dispose  of  the  residue,  the  last  is  this:  '^Lastly,  it  is  my 
will  that  my  said  wile  during  her  life  and  remaining  my  widow, 
shall  enjoy  the  use  of  the  whole  household  furniture,  plate,  bed  and 
table  linen  in  my  said  house,  and  that,  on  her  death  or  second 
marriage  the  same  shall  be  delivered  to  my  said  daughter."  One 
would  have  thought  that  he  took  it  for  granted,  when  he  used 
the  expression  :  "  delivered  to  my  said  daughter,'*  that  his  daughter 
would  survive  his  wife  :  but,  when  you  come  to  look  at  the  clauses 
which  precede,  you  will  see  that  he  has,  in  the  most  laborious 
manner,  provided  for  the  contingency,  not  only  of  his  daughter 
surviving  his  wife,  but  of  the  daughter  dying  in  her  lifetime.  I 
mention  this  for  the  purpose  only  of  showing  the  inaccuracy  of  the 
language,  and  not  because  the  expression  creates  a  doubt ;  because 
no  one  has  contended  that,  by  the  words :  "  shall  be  delivered  to 
my  said  daughter,"  the  daughter  lost  the  right  to  have  the  furni- 
ture &c.  after  her  mother's  death,  merely  because  she  died  in  her 
mother's  lifetime. 

Then  the  facts  appear  to  be  that  the  testator,  at  the  time  of  his 
death,  had  a  sister  who  is  now  the  plaintiff.  His  wife  survived  him, 
[  •623  ]  and  his  daughter  attained  twenty-one  *on  the  81st  of  March,  1828 ; 
and,  on  the  16th  of  January,  1829,  she  died  intestate  and  unmarried, 
and  her  mother  administered  to  her.  After  her  death,  a  bill  was 
filed  by  the  mother,  against  the  acting  executor  ;  and,  upon  that,  a 
decree  was  made,  which  in  effect,  decided  that  the  mother,  in  her 
own  right  and  as  the  administratrix  of  her  daughter,  was  entitled 
to  the  whole  of  the  property,  except  one  moiety  of  the  capital  and 
the  furniture  &c.,  about  which  no  question  was  raised. 

That  took  place  nearly  fourteen  years  ago.  In  February,  1841, 
the  mother  died  ;  and,'since  her  death,  a  bill  has  been  filed  by  the 
testator's  sister,  which,  in  some  parts  of  it,  is  not,  perhaps,  quite  in 
the  form  in  which  it  ought  to  have  been  ;  for  it  led  me,  at  first,  to 
imagine  that  it  w^as  a  bill  of  review  to  have  the  decree  reversed,  and 
so  on.  But  that  goes  for  nothing  ;  because,  whatever  took  place  in 
the  former  suit,  took  place  in  the  absence  of  the  party  who  is  the 
plaintiff  in  the  present  suit  ;  and,  therefore,  would  not  bind  her. 
Consequently,  I  conceive,  notwithstanding  some  of  the  expressions 
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in  the  present  bill,  that  it  is  quite  open,  to  the  present  plaintiff,  Ubquuakt 
to  have  the  question,  what  is  the  true  construction  of  the  will,  uequhart. 
reconsidered  and  determined. 

The  will  is,  certainly,  a  most  singular  one.  The  bill  does  not  set 
forth  the  whole  of  it :  but,  whenever  I  am  required  to  construe  such 
an  instrument,  I  read  through  the  whole  of  it,  in  order  to  be  more 
certain  of  ascertaining  the  meaning. 

The  will,  after  directing  the  conversion,  directs  that  the  executors: 
"  after  paying  all  my  just  debts,  funeral  *charges  and  expenses,  [  *Q2^  ] 
shall  invest  the  free  residue  of  my  said  means  and  estate  in 
Government  securities  or  otherwise  as  they  shall  judge  most  proper, 
to  be  applied  as  after  mentioned  :  secondly,  I  hereby  appoint  my 
trustees  to  pay,  to  my  wife,  Mrs.  Mary  Giles  or  Urquhart,  after  my 
decease,  during  her  lifetime  and  remaining  my  widow,  and  so  long 
as  our  only  child  and  daughter,  Mary  Amelia  Urquhart,  shall 
remain  unmarried  and  live  in  family  with  her  mother,  the  interest 
arising  from  the  said  free  residue  or  capital."  I  mark  that, 
because  I  find  that  this  very  same  thing  is  seven  times  mentioned  ; 
and  I  think  that,  six  times,  the  descriptions  are  different.  I 
mark  it  for  the  purpose  of  showing  the  extreme  inaccuracy  of  the 
language  used  by  the  gentleman  who  framed  the  will.  First, 
it  is  called  **  free  residue : "  next  it  is  called,  **  free  residue  or 
capital."  Now  this  is  the  case  in  which  the  whole  income  is 
directed  to  be  paid  to  the  wife  in  the  event  (as  it  appears  afterwards) 
of  her  remaining  unmarried  and  the  daughter  not  being  married 
and  living  in  family  with  her.  **  Thirdly,  in  the  event  of  the  said 
Mary  Amelia  Urquhart  marrying  during  her  mother's  life  and 
widowhood,  the  sum  or  annuity  to  be  paid  to  my  said  wife,  shall  be 
restricted  to  the  interest  of  one  half  of  the  said  capital  or  free 
residue."  But  that  event  has  never  happened  :  **  and  my  said 
trustees  shall  pay  the  interest  of  the  remaining  half,  to  my  said 
daughter ;  or,  if  it  shall  appear  to  them  more  advisable  and  for  her 
advantage,  they  are  empowered,  at  her  marriage,  to  pay  her  the 
half  of  the  said  capital  itself,  or  such  part  thereof  as  they  shall 
think  proper."  Neither  did  that  event  happen.  **  Fourthly,  in  the 
event  of  my  said  wife  entering  into  a  second  marriage,  then  the  sum 
or  annuity  to  be  paid  to  her  by  my  said  trustees,  shall  be  restricted 
to  one  third  of  the  said  free  residue ;  "  there  the  expression  *is  [  '625  ] 
again  changed — "  the  remaining  two- thirds,  or  the  interest  thereof, 
to  be  paid  to  my  said  daughter  or  her  lawful  issue  ;  or,  in  case  of 
her  dying  without  issue,  the  trustees  shall  continue  to  hold  the 
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Urquhaict  remainder  of  the  said  capital:  fifthly,  ill  the  event  of  my  said 
Ubquhart.  daughter  surviving  her  mother  or  being  married  and  leaving  issue," 
— neither  of  which  events  happened — **  then,  on  the  decease  of  my 
said  wife,  the  whole  residue  or  capital,  or  the  interest  thereof,  as  the 
trustees  shall  think  fit,  shall  be  paid  to  or  applied  for  the  behoof  of 
my  said  daughter  or  her  issue."  Then  he  provides  for  an  event 
which  did  happen.  **  Sixthly,  in  the  event  of  my  said  daughter 
predeceasing  my  said  wife  without  marrying  or  leaving  issue,  then, 
during  the  life  of  my  said  wife,  my  said  trustees  shall  accumulate 
the  interest  of  the  said  capital  or  residue  so  far  as  not  directed  to  be 
paid  to  her."  Now,  just  consider  the  true  meaning  of  these  words 
as  they  stand.  He  is  speaking  of  the  event  of  his  daughter  being 
dead ;  and  it  seems  to  me  that,  in  the  event  of  the  daughter  being 
dead,  there  is  no  direction  whatever  that  anything  shall  be  paid  to 
the  mother.  The  direction  to  pay  to  the  mother,  has  been  provided 
for  by  the  clauses  which  I  have  mentioned.  But  the  first  clause, 
where  the  direction  is  that  the  whole  shall  be  paid  to  the  mother, 
contemplates  the  case  where  the  daughter  is  living  in  family  with 
the  mother  ;  and  the  subsequent  clauses  are  not  clauses  which 
provide  that  anything  shall  be  paid  to  the  mother  in  the  event 
of  the  daughter  being  dead. 

Then  the  sixth  clause  proceeds  thus :  '*  and,  on  the  decease  of 
my  said  wife,  the  whole  residue  or  capital  shall  be  divided  into  two 
equal  parts  or  shares,  on^  of  which  shall  belong  to  and  be  divided 
amongst  the  nearest  of  kin  of  me  the  said  Murdock  Urquhart,  and 
[  *626  ]  *the  other  half  of  the  said  capital  shall  be  divided  amongst  the 
nearest  of  kin  of  my  said  wife,  who  shall  have  power  to  api>ortion 
the  division  of  the  said  half  as  she  may  think  proper,  by  any 
writing  to  be  executed  by  her  during  her  lifetime."  It  seems  to 
me,  upon  the  words  as  they  stand,  that,  if  it  be  taken  that  there  is 
a  direction  to  accumulate,  and  nothing  is  given  to  the  wife,  the 
direction  to  accumulate  would  extend  to  the  whole  of  the  interest : 
but,  in  the  bequest  which  i«  to  take  effect  on  the  death  of  the  wife, 
there  are  no  words  which  comprehend  the  accumulated  fund.  The 
only  words  that  are  used  are  these :  ''  and,  on  the  decease  of  my 
said  wife,  the  whole  residue  or  capital  shall  be  divided  into  two 
equal  parts  or  shares ;  "  and  he  has,  before,  in  the  different 
sentences  where  he  speaks  of  residue,  free  residue  and  capital,  or 
residue  or  capital  and  so  on,  shown  that  he  was  speaking  of  the 
original  corpus  of  the  fund,  produced  by  the  sale  and  conversion, 
which  would  remain  after  payment  of  his  debts  and  funeral  charges 
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and  expenses ;  and  the  consequence  is  that  the  wife  would  be  left    URgnHAUT 
penniless  in  the  event  of  the  daughter  dying  in  her  lifetime.    That,    urquhart. 
however,  could  hardly  have  been  intended  by  the  testator ;  although 
the  words  which  he  has  used  in  this  sixth  clause,  would,  if  they 
were  literally  and  strictly  construed,  lead  to  that  result. 

Then,  with  respect  to  the  capital  as  separate  from  the  accumu- 
lations, it  is  contended,  on  the  part  of  the  plaintiff,  that  the  words : 
"  shall  belong  to  and  be  divided  amongst  the  nearest  of  kin  of  me 
the  said  Murdock  Urquhart,*'  mean  those  nearest  of  kin  of  the 
testator  who  should  be  living  at  the  death  of  his  wife.  But  the 
words,  of  themselves,  do  not  express  that :  they  express  the  nearest 
of  kin  of  the  testator,  simply ;  and  *would  comprehend  the  daughter  [  •<i27 1 
if  she  were  living  at  his  death,  or  any  subsequently  born  children 
that  he  might  happen  to  have  living  at  the  time  of  his  death. 

In  support  of  the  claim  made  by  the  plaintiff,  reference  has  been 
made  to  Jones  v.  Colbeck  before  Sir  W.  Grant,  and  also  to  Bird  v. 
Woody  and  the  two  other  cases  of  Briden  v.  Hewlett,  and  Butler 
V.  Buslmell,  before  Sir  John  Leach. 

With  respect  to  the  case  of  Jones  v.  Colheck,  it  seems  to  me  to 
be  directly  at  vadance  with  the  decision,  by  Lord  Alvanley,  in 
Holloicay  v.  HoUoway. 

With  respect  to  the  case  of  Bird  v.  Wood,  which  was  decided  by 
Sir  J.  Leach,  my  opinion  is  that,  having  regard  to  that  case  as  it 
is  stated  in  the  report,  the  decision  was  perfectly  right ;  although, 
as  he  says  when  he  speaks  of  that  case  in  Elmsley  v.  Young,  the 
judgment  is  too  shortly  reported  (i).  Sir  John  Leach  says,  in  Bird 
V.  Wood:  **  The  persons  who,  at  the  testatrix's  death,  would  have 
been  her  next  of  kin  if  her  daughter  had  been  then  dead  without 
children,  are  plainly  intended  here.'*  That  was  not  so ;  because 
the  language  of  the  will  was :  '^  to  be  considered  as  a  vested  interest 
from  the  time  of  the  testatrix's  death,  except  as  to  any  child  who 
might  afterwards  be  born  of  her  daughter."  So  that  the  exception 
shows  what  was  the  class  of  persons  out  of  whom  the  exception  was 
made ;  and  the  exception  was :  ^'  any  child  that  might  be  afterwards 
bom-  of  her  daughter ; "  and,  therefore,  it  was  quite  plain  that 
the  next  of  kin  at  the  death  of  the  daughter,  were  the  persons 
entitled. 

The  cases  of  Briden  v.  Hewlett  and  Butler  v.  Bashnell,  also  were,        L  ^28  ] 
as  I  think,  rightly  decided  ;  because  the  futurity  or  contingency  of 
character   in   the  persons  designated  by  the  general  words,  was 

(I)  See  12  Sim.  321,  n.  [k). 
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Uhqdhabt  sufficiently  pointed  out  by  the  expression  :  **  would  be,"  in  the  one 
Ubquhabt.    case,  and :  *'  should  happen  to  be,"  in  the  other. 

It  seems  to  me  that  the  point  which  was  decided  in  HoUoxvay  v. 
Holloicay,  was  rightly  decided  according  to  the  decision  of  Sir  John 
Leach,  himself,  on  the  first  of  the  two  points  in  Elmsley  v.  Young ; 
in  which  case,  the  provision  having  been  made  so  as  to  give 
Alexander  Elmsley  a  life  estate  in  the  fund,  the  ultimate  words 
were:  *'to  such  person  or  persons  as  should,  at  the  time  of  the 
decease  of  Peter  Elmsley,  be  the  next  of  kin  of  him  the  said 
Peter  Elmsley."  A  question  was  raised  whether  Alexander  was 
excluded  or  included ;  and  it  was  held  that  he  was  included.  And 
Sir  John  Leach,  in  giving  judgment  in  that  case,  uses  this 
language :  **  In  cases  of  this  nature,  the  inquiry  necessarily  is 
whether  the  next  of  kin  who  are  to  take  upon  the  failure  of  a 
particular  gift  to  one  for  life  with  remainder  over,  are  the  next  of 
kin  of  the  testator  or  settlor  living  at  his  death,  or  the  next  of  kin 
of  the  testator  or  settlor  living  at  the  death  of  the  tenant  of  the 
particular  estate.  If  the  persons  who  are  to  answer  that  description, 
are  to  be  the  next  of  kin  at  the  death  of  the  testator  or  settlor,  and 
the  tenant  of  the  particular  estate  be  then  living  and  be  himself 
one  of  the  next  of  kin  at  that  period,  he  cannot  be  excluded  from 
the  benefit  which  is  annexed  to  that  character.  If  the  next  of  kin 
who  are  to  take  upon  failure  of  the  gift  to  the  particular  legatee  or 
donee,  are  meant  to  be  the  next  of  kin  living  at  the  death  of  the 
[  •629  ]  legatee  or  donee,  it  is  plain  that  such  legatee  or  *donee  could  not 
be  intended  to  be  included  under  that  description."  That  is 
perfectly  true :  if,  by  the  terms  in  which  the  description  is  couched, 
the  persons  who  are  to  answer  the  description  are  to  be  the  next  of 
kin  at  the  death  of  the  testator  or  settlor,  those  very  next  of  kin 
must  take :  and  so  with  respect  to  the  second  proposition. 

But  what,  I  apprehend,  is  really  the  rule,  is  that  the  persons  who 
are  designated  by  any  description,  must  be  the  persons  who  answer 
that  description  according  to  the  legal  sense  of  those  words,  unless, 
on  the  face  of  the  instrument,  you  find  that  the  testator  himself 
has  put  a  construction  on  those  words,  and  shown  that  he  does  not 
mean  them  to  be  used  in  their  natural,  ordinary  and  legal  sense. 
That  I  apprehend  to  be  the  rule ;  and  I  find,  in  this  case,  nothing 
whatever  to  control  or  confine  the  efifect  of  the  words :  "  the  nearest 
of  kin  of  me,"  except  the  mere  surmise  which  arises  from  the 
circumstance  that  the  testator  had,  before,  in  some  sort  or  other, 
made  a  bequest  to  his  daughter.     That  is  the  only  circumstance : 
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and  my  opinion  is  that,  upon  this  will  there  is  not  enough  to  show 
that,  by  the  terms:  ''the  nearest  of  kin  of  me,"  the  testator  did 
not  mean  those  who  should  be  his  nearest  of  kin  at  the  time  of 
his  death. 

Considering  the  obvious  inaccuracy  in  the  language  of  this  will 
from  the  beginning  to  the  end  of  it,  it  seems  to  be  quite  impossible 
to  construe  it  safely,  unless  you  adhere  to  the  literal  meaning  of 
the  words  in  every  case  where  the  testator  has  not  himself  put  a 
construction  on  those  very  words.  I  pointed  out  that,  in  the  very 
first  clause,  he  gives  a  general  direction  for  the  conversion  *into 
money  of  all  his  effects  ;  but,  when  you  come  to  the  latter  part  of 
the  will,  you  find  that  the  testator  intended  to  put  a  restriction  on 
that  general  direction,  and  that  he  did  not  mean  all  his  effects  to 
be  converted.  But  I  find  nothing  whatever  which  authorizes  me 
to  put  a  restricted  or  limited  construction  on  the  words  which 
describe  the  nearest  of  his  kin :  and,  therefore,  my  opinion  is  that 
the  present  plaintiff  is  not  entitled  to  any  portion  of  the  residue. 

With  respect  to  the  accumulations  arising  from  the  interest  of 
that  moiety  of  the  residue  which  the  plaintiff  claims,  I  observe  that 
the  will  is  silent  as  to  them;  and,  therefore,  the  daughter  was 
entitled  to  two-thirds  of  them,  and  the  widow  was  entitled  to  the 
other  third,  under  the  Statute  of  Distributions ;  and  she  became 
entitled  to  the  other  two-thirds  as  representing  her  daughter ;  so 
that  eventually  she  was  entitled  to  the  whole ;  as  the  decree  in 
Urquhart  v.  Leggett  declares. 


Ubquhaht 
Ubquhaut. 


[  •630  ] 


1843. 
Dec.  22. 


V.-C. 
[639] 


COHAM  V.   COHAM. 

(13  Simons,  639—640;  S.  C.  8  Jur.  26.) 

The  Court  will  refer  it  to  the  Master  to  approve  of  a  guardian  for  an     Shadwell, 
infant,   notwithstanding  the  infant,   being  fourteen   years  of   age    and 
entitled  to  real  estate,  has,  by  deed,  appointed  a  guardian  for  himself. 

A  PETITION  presented  in  this  cause,  in  the  name  of  an  infant,  for 
a  reference  to  the  Master  to  approve  of  a  guardian,  was  opposed  on 
the  ground  that  the  infant,  who  was  fifteen  years  of  age  and  tenant 
for  life  of  real  estate  under  his  father's  will,  had,  by  deed,  appointed 
a  gentleman  named  Bassett,  his  maternal  uncle,  to  be  his  guardian. 


Mr.  BetheU  and  Mr.  Nichoh^  in  support  of  the  petition,  said 
that  an  infant  had  no  power  to  appoint  his  own  guardian,  unless  he 
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COHAM 

r. 
COHAM. 

[640] 


was  seised   of  socage  lands   by  descent :  Ex   parte    Watkim  (i) ; 
Qxiadring  v.  Downs  (2) ;  Curtis  v.  Rippon  (3). 

Mr.  FoUett  supported  the  petition  on  behalf  of  the  infant's 
paternal  relations. 

Mr.  Sttiart  and  Mr.  Willcocky  for  Mr.  Bassett,  said  that,  where 
an  infant  of  the  age  of  fourteen  was  entitled  to  real  estate,  he  was 
entitled,  by  law,  to  nominate  his  guardian :  Co.  Litt.  78  b,  and 
Hargrave's  note  (16),  88  b ;  and  Chambers  on  Infancy,  616. 

The  Yice-Chancellor  said  that  no  imputation  was  cast  upon  the 
character  of  Mr.  Bassett,  either  by  the  petition  or  by  the  affidavits 
in  support  of  it ;  but  that  it  appeared  that  some  animosity  existed 
between  the  infant's  relations  on  his  father's  side  and  his  relations 
on  his  mother's  side,  in  consequence  of  which  the  petition  had  been 
presented ;  and  that,  as  the  parties  could  not  agree  amongst  them- 
selves, he  considered  it  to  be  a  matter  of  course  to  direct  a  reference 
to  the  Master,  to  approve  of  a  guardian. 

His  Honour  added  that  he  had  referred  to  the  entry  of  Curtis  v. 
Rippon,  in  Re^.  Lib.  A.  1819,  fo.  222,  from  which  it  might  be 
collected  that  the  infant,  in  that  case,  was  entitled  to  real  estate : 
and  he  made  an  order  according  to  the  prayer  of  the  petition. 


1844. 
Jan.  17,  20. 

Shad  WELL, 
V.-C. 

[643] 


BERESFORD  v.  The  ARCHBISHOP  of  ARMAGH(4). 

(13  Simons,  643—651.) 

A  married  lady  became  entitled  to  an  estate  for  her  separate  use,  under 
her  grandfather's  will ;  and  she  and  her  husband  joined  in  ap}X)inting  a 
person  to  receive  the  rents,  as  their  agent;  who,  by  the  husband's  direction, 
paid  them  to  an  account  opened  by  him  with  H.  &  Oo.,  the  bankers  of  his 
wife's  family,  and  he  drew  cheques  on  EL.  &  Co.  for  sums  some  of  which 
he  applied  for  his  own  purposes,  and  the  rest  to  keep  down  the  interest  of 
incumbrances  on  the  estate.  At  the  husband*s  death,  a  large  balance 
remained  in  the  hands  of  H.  &  Co.,  which  they  transferred  to  the  account 
of  his  executors;  and  his  wife,  who  was  his  sole  executrix,  drew  on 
H.  &  Co.  in  that  character,  and  died  about  ten  months  after  her  husband : 
Held  that  the  balance  belonged  not  to  her,  but  to  her  husband's  estate. 

Under  the  will  of  John  Lord  Delaval,  the  late  Marchioness  of 
Waterford,  his  grand-daughter,  was  tenant  for  life,  for  her  separate 


(1)  2  Ves.  Sen.  470. 

(2)  2  Mod.  Hop.  177. 

(3)  4  Madd.  462.     The  report  of  that 
case  does  not  state  whether  the  infant 


had  any  real  estate. — O.  A.  S. 

(-i)  Edward  v.  (^het/ne  (No.  2)  (188S) 
13  App.  Cas.  38 J ;  In  ra  FiamatJc 
(1889)  40  Ch.  D.  461. 


Archbishop 

OF 
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use,  of  an  estate  called  the  Fordcastle  estate,  in  remainder  expectant  bebeskoud 
on  the  decease  of  Lady  Delaval,  her  mother.  During  Lady  the 
Delaval's  lifetime,  the  rents  of  the  estate  were  received  by  a  gentle- 
man named  Carr,  as  her  agent;  and,  on  her  death,  which  took  akmagh. 
place  in  1822,  the  Marquis  and  Marchioness  of  Waterford  appointed 
the  same  gentleman  to  receive  the  rents  as  their  agent.  From  that 
time  until  the  Marquis's  death,  Carr,  by  the  direction  of  the 
Marquis,  paid  the  rents,  not  to  Drummond  &  Go.  who  were  his 
bankers,  but  to  Hoare  &  Co.,  who  were  the  bankers  of  the  Mar- 
chioness's family ;  and  they  placed  the  same  to  the  credit  of  the 
Marquis.  The  sums  so  paid  during  the  Marquis's  lifetime, 
amounted,  in  the  whole,  to  80,0002. :  and  the  Marquis,  at  different 
times,  drew  cheques  on  Hoare  &  Co.  for  sums  amounting  to 
19,000/.,  which  he  applied  to  keep  down  the  interest  of  incum- 
brances on  the  Fordcastle  estate  (i),  to  pay  for  the  furniture  at 
Fordcastle  *which  he  purchased  after  Lady  Delaval's  death,  and  to  [  *644  ] 
discharge  debts  due  from  him  to  his  physician,  solicitor  and  other 
persons.  The  Marquis  died  in  July,  1826 :  and  the  Marchioness 
was  his  sole  acting  executrix.  After  his  death,  Hoare  &  Co.  trans- 
ferred 11,000Z.,  the  balance  of  the  80,000Z.  remaining  in  their  hands, 
from  the  Marquis's  account  to  an  account  intituled :  "  The  Executors 
of  the  late  Marquis  of  Waterford  : "  but  it  did  not  appear  whether 
they  made  that  transfer  of  their  own  accord,  or  by  the  direction  of 
the  Marchioness.  The  Marchioness,  however,  as  the  executrix  of 
the  Marquis,  drew  several  cheques  on  Hoare  &  Co.,  which  were 
paid  out  of  the  balance,  partly  on  account  of  the  interest  of  the 
sums  charged  on  the  Fordcastle  estate,  and  partly  on  account  of 
the  Marquis's  funeral  expenses. 

The  Marchioness  died  in  June,  1827. 

After  her  death,  the  suit  was  instituted  for  the  administration  of 
the  Marquis's  estate.  One  question  in  the  cause  was  whether  the 
balance  in  the  hands  of  Hoare  &  Co.  at  the  death  of  the  Marquis, 
belonged  to  the  Marchioness,  or  formed  part  of  the  Marquis's 
estate. 

The  decree  at  the  hearing  directed  the  Master  to  inquire  and 
state  what  was  the  annual  amount  of  the  rents  of  the  Fordcastle 
estate  from  Lady  Delaval's  death  until  the  death  of  the  Marquis, 
and  when  and  by  whom  and  by  whose  authority  the  same  were 

(1)  The  Marquis  himself  was  OD  titled  on  the  estate,  out  of  which  1,000^.  a 
to  the  interest  of  53,000^  and  to  an  year  was  payable  to  the  Marchioness 
annuity  of  429/.  part  of  the  charges      under  her  marriage  settlement. 
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received  and  paid,  and  what  charges  were  payable  thereout ;  and 
whether  there  was  any  agreement  or  consent,  by  the  Marchioness, 
with  any  person  and  whom,  as  to  the  receipt,  payment  or  applica- 
tion of  the  surplus  rents ;  and  the  Master  was  directed  to  state  all 
the  circumstances  *as  to  the  receipt,  payment  and  application 
thereof. 

The  Master  reported  that  no  direct  evidence  had  been  laid  before 
him  of  any  agreement  having  been  entered  into  or  of  any  consent 
having  been  given,  by  the  Marchioness,  as  to  the  receipt,  payment 
or  application  of  the  surplus  rents :  but,  as  it  appeared,  from  the 
evidence  before  him,  that  the  Marquis  was  permitted  to  deal  with 
the  cash  standing  to  his  account  from  time  to  time  at  Hoare's  bank, 
as  if  the  same  belonged  to  him,  without  any  interference  by  the 
Marchioness  or  any  person  on  her  behalf ;  and  as  it  further  appeared 
that,  after  the  Marquis's  death,  the  Marchioness,  as  his  executrix, 
treated  the  balance  remaining  at  Hoare's  to  his  account,  as  part  of 
his  personal  estate,  the  Master  conceived  it  to  be  but  reasonable  to 
infer  (particularly  as  there  was  no  satisfactory  evidence  to  the 
contrary)  that  the  Marchioness  had  privately  agreed  with  or  given 
her  consent  to  the  Marquis,  that  the  monies  arising  from  the  rents 
of  the  Fordcastle  estate  which  from  time  to  time  should  be  placed 
to  his  account  with  Hoare  &  Go.  should  be  applied,  by  him,  as  if 
the  same  were  his  own  proper  monies :  and  the  Master,  therefore, 
found  that  there  was  an  agreement  or  consent,  by  the  Marchioness 
with  the  Marquis,  that  the  surplus  of  the  rents  should  be  applied  by 
him  for  his  own  use  and  benefit. 

Lady  Ingestrie,  who  was  the  Marchioness's  personal  representa- 
tive, excepted  to  the  report,  alleging  that  the  Master  ought  not  to  have 
inferred  that  the  Marchioness  made  such  agreement  or  gave  such 
consent  as  was  mentioned  in  the  report,  but  ought  to  have  found 
that  the  surplus  rents  were  part  of  the  Marchionesses  estate. 


[  ^646  ]  The    Solicitor-General,   Mr.   Loivndes    and   Mr,   Ebmley  *in 

support  of  the  exception,  said  that  the  property  in  question  was  not 
pin-money,  with  respect  to  which  acquiescence  on  the  part  of  the 
wife,  in  the  non-payment  of  it  by  her  husband,  was  sufficient  to 
discharge  the  husband  ;  but  the  property  in  dispute  was  the  wife's 
separate  property,  which  she  derived,  not  from  her  husband,  but 
from  her  own  relations  ;  and,  that  being  the  case,  mere  acquiescence 
on  her  part,  was  not  sufficient  to  entitle  her  husband  to  it,  but  there 
must  be  evidence  of  her  having  done  some  act  amounting  to  a  gift 
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of  it  to  her  husband.      [They  cited  Smith  v.  Lord  Camelford  (i)  and    Bebesfobd 
other  earlier  cases.]  Xhb 

In  Lord  Digby  v.  Howard  (2)  the  property  in  dispute  was  not  the  archbishop 
separate  property  of  the  Duchess  of  Norfolk,  but  her  pin-money :  your      abmagh. 
Honour,  however,  held  that  the  estate  of  her  husband  was  account- 
able for  the  arrears  of  it.     It  is  true  that  the  House  of  Lords  reversed 
your  Honour's  decree  ;  but  the  judgment  of  their  Lordships  turned 
entirely  on  the  property  being  pin-money  and  pin-money  only  (3). 

The  evidence  in  this  case  not  only  does  not  prove  that  any  gift  of 
the  rents  was  made  by  the  Marchioness  to  the  Marquis,  but  it  proves 
the  contrary :  for,  if  there  had  been  any  gift  made  of  them,  the 
Marquis  would  have  directed  Garr  to  pay  them,  not  to  the  bankers 
of  his  wife's  family,  but  to  Drummond  &  Co.  who  were  his  own 
bankers  and  on  whom  he  invariably  drew  for  his  general  purposes. 
The  transfer  of  the  balance,  after  *Lord  Waterford's  death,  from  his  [  '647  ] 
account  to  the  account  of  his  executors,  was  the  act,  not  of  Lady 
Waterford,  but  of  Hoare  &  Co. :  and  the  cheques  which  she  drew  on 
them  were  for  the  purpose  of  paying  the  interest  of  the  sums  charged 
on  the  Fordcastle  estate.  If  any  of  those  cheques  were  given  to 
pay  Lord  Waterford's  debts.  Lady  Waterford  did  not  draw  them 
until  after  she  had  exhausted  the  balance  at  Drummond's;  and 
then,  having  no  other  fund  to  resort  to,  she  had  recourse  to  the 
balance  at  Hoare's.  Surely,  the  fact  of  her  having  drawn  on 
Hoare's  under  those  circumstances,  can  not  be  considered  as 
evidence  that  she  had  given  the  rents  to  her  husband.  All  that  she 
intended  by  so  doing,  was  to  make  a  loan  of  a  portion  of  her  own 
property,  to  her  husband's  estate. 

We  submit  that  the  whole  of  the  evidence  in  this  case,  shows 
nothing  more  than  that  Lady  Waterford,  having  a  landed  estate 
which  was  very  heavily  incumbered,  wished  (as  it  was  very  natural 
for  her  to  do)  to  relieve  herself  from  a  duty  for  which  she  was  not 
qualified,  and  to  leave  the  application  of  the  rents  and  the  general 
management  of  the  estate  to  her  husband. 

Mr.  Stuart  and  Mr.  Bruce,  and  Mr.  James  Russell  and  Mr. 
Vansittart  Neale,  in  support  of  the  report : 

*  *  If  a  wife  sees  her  husband  receive  her  separate  property  and 
does  not  make  any  claim  to  it  during  his  lifetime,  a  gift  of  it  will 
be  presumed ;  that  is,  her  acquiescence  in  the  receipt  of  it  by  her 

(1)  3  R  R.  36  (2  Ves.  Jr.  698).  (3)  37  R.  R.  276  (2  CI.  &  Fin.  634). 

(2)  37  R.  R.  276  (4  Sim.  588). 
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Bebesfobd    husband,  amounts  *to  a  gift  by  her.     Besides,  there  is  evidence  in 

XuE         this  case  that  Lady  Waterford  did  make  an  actual  gift  of  her  separate 

"^^^^oF^"^^   property,  to  Lord  Waterford :  for  she  joined  in  directing  Carr  to 

Armagh,     pay  the  rents  to  which  she  was  entitled,  to  Hoare  &  Co.,  to  the 

^  *^**  ^       separate  account  of  Lord  Waterford :  the  consequence  of  which  was 

that  she  renounced  her  right  to  the  rents,  and  they  were  placed  at 

his  absolute,  uncontrolled  disposal.     *     *     ♦ 

The  Solicitor 'General,  [in  reply,  referred  to  ParA^r  v.  Brooke  (i)'\. 

[  649  ]       The  Vice-Chancellor  : 

I  do  not  feel  any  difficulty  on  the  point;  because  it  seems  to 
me  that  there  is  sufficient  evidence  of  an  actual  agreement,  by 
Lady  Waterford,  that  her  husband  should  have  tlie  complete  and 
absolute  dominion  over  all  the  rents  of  the  Fordcastle  estate  to 
which  she  was  entitled. 

Under  the  will  of  Lord  Delaval,  she  was  tenant  for  life,  for  her 
separate  use,  of  the  surplus  rents  after  keeping  down  the  interest  of 
the  incumbrances :  and  the  effect  of  the  transaction  which  took 
place  at  the  time  when  she  married  Lord  Beresford,  was  that 
she  herself  was  the  owner  of  1,000Z.  a  year  payable  out  of  the 
interest  of  the  incumbrances :  so  that,  at  the  time  when  her 
life-estate  came  into  possession,  she  was  the  beneficial  owner  of 
the  Fordcastle  estate,  to  the  amount  of  1,000^.  a  year  more  than 
she  would  have  been  if  that  transaction  had  not  taken  place. 

Having  regard  to  the  evidence  on  which  the  Master's  report  is 
grounded,  it  is  manifest  that  Lady  Waterford  did  mean  that  Lord 
Waterford  should  have  the  absolute  dominion  over  all  the  rents  of 
the  estate  ;  and,  in  point  of  fact,  he  had  the  absolute  dominion  over 
them  ;  and  there  was  nothing  like  a  restitution  by  him  to  her,  or  a 
payment  by  him  to  her,  which  at  all  derogated  from  that  absolute 
dominion. 

It  was  said  that  all  the  payments  which  he  made,  were  merely 
for  keeping  down  the  interest  of  the  incumbrances.  But  that  is 
[  •650  ]  not  strictly  accurate.  For  *in8tance,  the  sum  of  3,05 IZ.  was  paid 
for  the  furniture  sold  to  him  but  not  to  her.  It  w^as  his  furniture  ; 
and  though,  as  betw^een  husband  and  wife,  it  might  have  been 
immaterial  who  became  the  purchaser ;  he  was  the  purchaser  in 
fact,  and  the  money  was  paid  by  him.  Then  there  was  a  further 
sum  of  1,072/.  7«.,  a  considerable  portion  of  which  was  paid  for  the 
(I)  7  R.  B.  299  (9  Ves.  583). 
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personal  expenses  and  debts  of  the  Marquis.     In  addition  to  which    Bkbesford 
it  is  quite  clear  that  no  payment  was  made  to  the  Marchioness,         XHia 
during  her  husband's   lifetime;  and  it  is  indisputable   that  that  Archbishop 
could  not  have  taken  place  without  her  knowledge.     So  that  there      Armaoh. 
was  an  acquiescence  by  her,  during  the  whole  of  her  husband's  life- 
time, in  the  consequences  of  that  very  act  which  took  place  imme- 
diately after  her  mother's  death  ;  and  the  fund  remained,  completely, 
under  the  dominion  of  the  Marquis  down  to  the  day  of  his  death. 
Anything  that  took  place  afterwards  cannot  affect  the  case.     It  was 
said,  indeed,  that  the   Marchioness   claimed  the   balance   which 
remained  at  Hoare's :  but  she  sustained  the  character  of  the  sole 
proving  executrix  of  her  husband's  will ;  and  nothing  that  she  did  , 
in  the  way  of  claim,  after  the  Marquis's  death,  could  affect  the  case ; 
the  question  being  whether,  at  the  death  of  the  Marquis,  the  fund 
was  not  his. 

With  reference  to  an   observation  which   the   Solicitor-General 
made,  namely,  that  it  was  extraordinary  that  there  should  be 
so  large  a  balance  standing  to  the  Marquis's  account  at  Hoare's, 
at  his  death,  I  must  say,  that  it  does  not  appear  to  me  to  be  at  all 
extraordinary :  for  it  is  not  by  any  means  unusual  for  noblemen 
and  great  landed  proprietors  to  keep  large  balances  at  their  banker's 
to  answer  any  sudden  emergencies  that  may  arise.     Besides,  there 
is  a  passage  in  one  of  the  aflSdavits  *mentioned  in  the  report,  which       [  •651  ] 
accounts  for  the  magnitude  of  the  balance.     I  allude  to  the  affidavit 
of  Mr.  O'Meara,  an  Irish  gentleman,  who  states  that  he  was  the 
agent  of  the  Marquis  in  respect  of  his  estates  in  Ireland,  and  lived 
in  habits  of  great  intimacy  with  him  :  that,  on  two  or  three  occasions, 
the  Marquis,  in  conversation  with  the  deponent,  adverted  to  his 
English  property,  and  expressed  his  anxiety  to  comply  with  the 
Marchioness's  wish  that  the  proceeds   of  the  Fordcastle  estate, 
should  be  allowed  to  accumulate  for  the  benefit  of  his  younger 
children.     Now   that  wish  shows  that  the  Marchioness  had   no 
intention  of  claiming  the  balance  as  belonging  to  herself.     And 
the  Marquis,  very  probably,  intended  to  reserve  it  for  the  pur- 
pose of  augmenting  the  fortunes  of  his  younger  children,  without 
making  any  investment  of  it  in  the  names  of  trustees,  which  would 
have  deprived  him  of  the  dominion  which  he  had  over  it  as  a  float- 
ing balance.     In  my  opinion,  however,  the  fact  that  he  had  so 
large  a  balance  under  his  control,  is  no  evidence   whatever  that 
he  acknowledged  any  right  in  it  as  belonging  to  his  wife.     The 
consequence  is  that  the  exception  must  be  overruled. 

B.B. — VOL.  LX.  28 
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IN   THE  COURT  OF  COMMON   PLEAS. 


1841.  GILBERT   AND   Others  v.  DYNELEY. 

MayJ%,  (3  Man.  &  G.  12—33 ;  S.  C.  3  Scott,  N.  B.  364  ;  5  Jur.  843.) 

[  ^2  ]  By  a  reoeivership  deed — appointing  A.  to  be  receiver  of  rents  and  tithes 

forming  the  subject  of  an  existing  mortgage, — it  is  covenanted  that 
A.  shall,  in  the  first  place,  pay  all  the  costs,  charges,  and  expenses  which 
he  shall  bear,  sustain,  incur,  or  be  liable  to,  in  or  about  the  collecting, 
receiving,  and  compelling  payment  of,  the  said  rents  and  tithes,  including 
therein  all  expenses  of  suit,  action,  process,  distress,  and  all  other  charges 
of  management  whatsoever ;  and  that  he  shall,  in  the  next  place,  pay  all 
taxes,  &c. ;  and  in  the  next  place  pay  the  mortgage  interest ;  and  shall, 
lastly,  pay  the  surplus  of  the  rents  and  tithes  to  the  mortgagor,  deducting 
and  detaining  out  of  such  surplus,  for  his  own  use,  so  much  as  he  shall 
reasonably  deserve  as  a  compensation  for  his  care  and  pains,  trouble  and 
expenses,  in  collecting,  receiving,  and  paying  the  said  rents  and  tithes,  not 
exceeding  Xs.  in  the  pound  on  the  gross  amount  collected : 

Held,  that  A.  is  entitled  to  deduct  and  detain  out  of  the  rents  and  tithes 
received  by  him,  such  sums  as  are  reasonably  expended  by  him  in  collecting 
the  rents  and  tithes,  including  salaries  paid  to  collectors,  before  applying  such 
rents  and  tithes  in  satisfaction  or  in  reduction  of  the  mortgage  interest. 

Covenant,  by  the  plaintiffs,  mortgagees  in  possession  of  the 
Kingston  Rectory  estate,  to  recover  from  the  defendant  the  sum  of 
4472.  15«.  2t/.  for  an  alleged  breach  of  his  covenant,  in  not  paying 
over  a  balance  of  moneys  received  by  him. 

At  the  trial  before  Tindal,  Ch.  J.,  at  the  London  sittings  after 
Hilary  Term,  1838,  a  verdict  was  found  for  the  plaintiflF,  subject  to 
the  opinion  of  the  Court  on  the  following  case : 

By  indenture,  bearing  date  the  29th  of  November,  1829,  between 
Edward  Kent  and  Henry  Kent,  of  the  first  part,  the  plaintiffs,  of 
the  second  part,  James  D.  B.  Elphinstone,  of  the  third  part,  and 
the  defendant  of  the  fourth  part,  after  reciting,  amongst  other 
things,  a  mortgage  of  the  Kingston  Rectory  estate  by  Edward 
[  *13  ]  Kent  and  Henry  *Kent  to  the  plaintiffs  for  25,242Z.  lis.  6d.,  with 
interest  at  5  per  cent.,  and  a  further  mortgage  of  the  equity  of 
redemption  of  the  same  estate,  by  the  said  Edward  Kent  and  Henry 
Kent,  to  Elphinstone  for  9,757Z.  2«.  6d.,  with  interest  at  5  per  cent. ; 
it  was  witnessed,  that  in  consideration  of  the  premises,  and  for 
further  securing  the  payment  of  the  interest  of  the  said  several 
mortgage  sums  of  25,242Z.  17s.  6(/.  and  9,757Z.  2«.  6rf.  respectively, 
they  the  said  Edward  Kent  and  Henry  Kent,  with  the  approbation 
of  the  plaintiffs  and  the  said  J.  D.  B.  Elphinstone,  did  make,  ordain, 
constitute,  and  appoint  the  defendant  receiver,  agent,  and  attorney, 
from  time  to  time,  in  the  names  or  name  ob  them  the  said  Edward 
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Kent  and  Henry  Kent,  or  the  survivor  of  them,  their  or  his  heirs      Gilbert 
or  assigns,  or  of  the  defendant,  his  heirs  or  assigns,  to  ask,  demand,      dyneley. 
collect,  and  receive  the  rents,  profits,  and  proceeds  of  all  and  singular 
the  hereditaments  and  premises  comprised  in  the  said  two  mortgages, 
and  all   the  tithes  thereby,  or  by  either  of  the  said  mortgages, 
granted,  of  and  from  the  then   present  and   future  tenants  and 
occupiers  thereof,  or  the  persons  liable  to  pay  or  render  the  same 
respectively,  as  and  when  the  same  should,  from  time  to  time, 
become  payable  or  due  ;  and  in  case  of  nonpayment  thereof,  or  of 
any  part  thereof,  to  take  and  use  such  lawful  remedies  lor  recovering 
and  obtaining  payment  of  the  said  rents,  issues  and  profits,  and 
tithes,  or  any  part  thereof,  by  action,  suit,  distress,  process,  or 
otherwise,  as  should  be  necessary  or  expedient ;  and  further  to  do, 
perform,  and  execute  all  other  matters  and   things  requisite  for 
collecting  and  receiving  the  said  rents,  issues  and  profits,  or  proceeds, 
and  tithes,  as  fully  and  eflfectually  as  they  the  said  Edward  Kent 
and  Henry  Kent,  or  the  survivor  of  them,  their  or  his  heirs  or 
assigns,  could  or  might  himself  do,  or  might  have  done.     And  it 
was  thereby  agreed  and  declared  between  and  by  the  same  parties, 
*that  all  and  every  the  rents,  profits,  tithes,  and  proceeds  which       [  'h  ] 
should   be  so  received  by  the  defendant  as  aforesaid,  should  be 
applied  upon  and  for  the  trusts,  intents,  and  purposes,  thereinafter 
mentioned,  that  is  to  say, — upon  trust  that  the  defendant  should, 
from  time  to  time,  out  of  the  said  rents,  issues,  tithes,  and  profits 
which  he  should  receive  by  virtue  of  the  said  appointment,  in  the 
first  place,  pay  all  the  costs,  charges,  and  expenses  which  he,  the 
defendant,  should  bear,  sustain,  incur,  or  be  liable  to,  in  or  about 
the  collecting,  receiving,  and  compelling  payment  of,  the  said  rents, 
issues,  profits,  tithes,  and  proceeds,  or  any  of  them,  including  therein 
all  expenses  of  suit,  action,  process,  and  distress,  and  all  other 
charges  of  management  whatsoever  ;  and  should,  in  the  next  place, 
thereout  pay  all  taxes,  rates,  assessments,  and  impositions  taxed, 
charged,   assessed,   or  imposed  on   the   said    hereditaments  and 
premises,  or  any  of  them,  or  on  the  owners  or  occupiers  thereof 
respectively,  for  or  in  respect  of  the  same,  as  were  payable  by  the 
landlord  or  landlords  of  the  said  premises,  and  as  would  have  been 
payable  by  the  said  Edward  Kent,  his  heirs  or  assigns,  if  the  said 
two  mortgages  and  that  indenture  had  not  been  executed  ;  and,  in 
the  next  place,  pay  the  interest  for  the  first-mentioned  mortgage 
sum  of  25,242<.  lis.  6d.  after  the  rate,  and  on  or  at  the  days  or 
times  in  the  first  thereinbefore  in  part  recited  indenture  mentioned 

28—2 
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Gilbert  and  appointed  for  the  payment  of  the  same;  and,  in  the  next  place, 
Dyneley.  pay  the  interest  for  the  said  secondly-mentioned  mortgage  sum  of 
9,757/.  2«.  6rf. ;  and,  lastly,  should  pay  to  the  said  Edward  Kent 
and  Henry  Kent,  or  the  survivor  of  them,  their  or  hie  heirs  or 
assigns,  or  to  such  person  or  persons  as  the  said  Edward  Kent  and 
Henry  Kent,  or  the  survivor  of  them^  their  or  his  heirs  or  assigns, 
should  order  and  direct,  all  the  residue  and  surplus  of  the  rents, 
issues,   tithes,   profits,  and   proceeds  which    should,    from    time 

[  'IS  ]  to  time,  *remain  after  answering  the  purposes  aforesaid,  and 
deducting  and  detaining  out  of  such  residue  and  surplus,  for  his 
own  use,  so  much  and  such  sums  of  money  as  he  should  reasonably 
deserve,  as  a  compensation  for  his  care  and  pains,  trouble  and 
expense,  in  collecting,  receiving,  and  paying  the  said  rents,  profits, 
tithes,  and  proceeds  in  manner,  and  for  the  purposes  aforesaid,  not 
exceeding  Is,  in  the  pound  on  the  gross  amount  of  the  said  rents, 
profits,  tithes,  and  proceeds  for  the  time  being  received  or  collected. 
And  the  defendant  did  thereby  for  himself,  his  heirs,  &c.,  covenant 
with  the  plaintifiFs,  their  Qxecutors,  &c.,  in  manner  following,  that 
is  to  say,  that  he,  the  defendant,  would,  from  time  to  time,  and  at 
all  times,  so  long  as  he  should  be  or  continue  the  collector  or 
receiver  of  the  said  rents,  tithes,  profits,  and  proceeds,  or  any  of 
them,  in  manner  aforesaid,  use  his  uttermost  endeavours  faithfully 
to  collect  and  receive  the  same ;  and  that  he,  the  defendant, 
would,  during  such  time,  and  so  long  as  he  should  continue  to  be 
collector,  &c.,  truly  and  punctually  pay  or  cause  to  be  paid,  in 
manner  aforesaid,  and  to  and  for  the  ends,  intents,  and  purposes 
aforesaid,  all  such  sum  and  sums  as  should  from  time  to  time  be 
collected  and  received  by  him,  the  defendant,  under  the  power  or 
authority ;  and  also  that  he,  the  defendant,  would,  if  he  should  so 
long  live,  and  unless  he  should  be  removed  from  the  said  employ- 
ment, in  pursuance  of  the  covenant  in  that  behalf  thereinbefore 
contained,  continue  to  be  collector  and  receiver  of  the  rents,  tithes, 
profits,  and  proceeds  aforesaid,  for  the  period  of  seven  years  from 
the  day  of  the  date  of  that  indenture,  and  should  not  nor  would, 
during  the  period  aforesaid,  refuse  or  neglect  to  proceed  therein  in 
manner  aforesaid.  And  it  was  thereby  further  agreed  and  declared, 
that  the  defendant  should  not  act  under,  or  exercise,  the  powers  or 

L  *16  ]  authorities  thereinbefore  contained,  or  any  of  them,  *  until  some  one 
half-yearly  payment  of  the  interest  on  the  first-mentioned  sum  of 
26,2422.  lis.  6(2.,  or  of  the  secondly-mentioned  sum  of  9,7572. 2«.  6d., 
or  some  part  thereof  respectively,  should  be  in  arrear  and  unpaid 
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by  the  space  of  one  calendar  month  next  after  any  of  the  days  or      Gilbbbt 
times  on  which  the  same  respectively  ought  to  be  paid.  Dynelby. 

After  the  execution  of  this  indenture,  the  interest  on  the  first 
mentioned  mortgage  sum  of  25,242Z.  lis.  6d.  for  the  half  year 
ending  on  the  27th  November,  1880,  was  in  arrear  for  more  than 
one  calendar  month;  and  therefore  the  defendant,  in  January,  1881, 
entered  into  the  office  of  receiver,  in  pursuance  of  the  indenture, 
having  been  applied  to  for  that  purpose  by  Messrs.  Clayton  &  Co., 
the  agents  of  the  plaintiffs,  on  the  15th  December,  1880,  to  which 
application  Mr.  Coverdale,  the  partner  of  the  defendant,  answered 
as  follows,  by  letter  dated,  sent,  and  received,  on  the  15th  December, 
1880.  "  Be  pleased  to  favour  us  with  a  copy  of  the  deed  of  receiver- 
ship, that  we  may  see  what  its  provisions  are.  We  should  indeed  have 
the  original,  as  it  will  probably  be  called  for.  Mr.  Dyneley  is,  as  you 
are  aware,  a  mortgagee,  exclusively  of  which,  he  is  not,  by  reason  of 
his  distant  residence,  and  his  other  avocations,  the  most  desirable 
person  for  an  active  receiver  of  such  a  property  as  that  which  is  the  sub- 
ject of  your  clients'  mortgage.  He  will,  of  course,  do  his  duty  as  well 
as  he  can ;  but  if  it  were  practicable,  and  we  may  imagine  it  is,  it  would 
be  more  advantageous  to  your  clients,  and  to  all  parties  interested,  to 
have  a  receiver  on  the  spot.   We  submit  this  to  your  consideration." 

To  this  letter,  Messrs.  Clayton  &  Co.  replied,  by  letter,  as  follows, 
on  the  16th  of  December,  1880. 

"  We  send  the  draft  of  the  receivership  deed,  and  will  let  you 
have  the  original  whenever  it  is  required.  We  think  Mr.  Dyneley 
should  immediately  give  the  *Messr8.  Kent  notice,  that  he  is  now  [  'it  ] 
acting  as  receiver.  We  have  requested  Mr.  Lake  to  furnish  you 
with  a  rental,  &c.  Mr.  Dyneley  can,  of  course, — indeed  must,  of 
course, — employ  some  person  to  apply  to  the  tenants  and  occupiers 
for  payment ;  but  we  rather  think,  any  appointment,  by  all  the 
parties,  of  another  receiver,  will  not  be  practicable." 

The  Kingston  Eectory  estate  is  an  extensive  estate,  comprising 
the  tithes  of  about  8,000  acres  of  land,  and  146  holdings,  many  of 
which  are  small.  Some  of  the  tithes  were  paid  in  kind.  The 
defendant,  being  an  attorney  in  practice  in  London,  could  not 
personally,  having  regard  to  his  professional  business,  collect  the 
rents,  tithes,  and  other  proceeds  of  the  estate,  or  any  of  them,  but, 
with  the  knowledge  and  approbation  of  Messrs.  Clayton  &  Co., 
necessarily  employed  various  persons,  in  succession,  for  that  pur- 
pose ;  viz.  Mr.  Carter,  Mr.  Briggs,  Mr.  Papps,  and,  lastly,  Mr.  Young. 
These  parties  were  appointed  by  the  defendant,  who  supplied 
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Gilbert  them  with  notices,  directing  the  tenants,  tithe-payers,  and  others, 
dyneley,  to  pay  to  these  parties,  successively,  as  the  agents,  for  the  time 
being,  of  the  defendant,  the  receiver,  the  sums  due  to  the  estate. 
They  actually  received  such  sums,  and  rendered  their  accounts  to 
the  defendant,  taking  credit  for  their  disbursements,  as  well  in 
respect  of  tithe  valuations,  purchases  of  stock,  repairs,  and 
labourers*  wages,  in  collecting  and  marketing  tithes  taken  in 
kind,  and  other  outlay  incidental  to  the  management  of  the 
estate,  as  in  discharge  of  the  poor-rates,  land-tax,  and  other 
assessments,  to  which  the  estate  was  liable ;  all  which  disburse- 
ments have  been  allowed  to  the  defendant  in  his  accounts.  They 
further  deducted  certain  sums, — which  are  the  sums  now  in  dispute, 
— as  their  remuneration  for  collecting  and  receiving  the  payments 
[  *is  ]  due  to  the  estate,  and  sending  the  balances  *to  the  defendant,  who 
remitted  them,  from  time  to  time,  as  he  received  them,  to  Messrs. 
Clayton  &  Co.,  together  with  their  accounts  and  vouchers. 

[The  case  then  sets  out  certain  correspondence  which  passed 
between  Clayton  &  Co.  and  the  defendant's  firm,  in  which  Clayton 
&  Co.  contest  the  defendant's  right  to  deduct  the  expenses  of  the 
persons  employed  to  collect  the  rents,  &c.,  from  the  money  received 
before  payment  of  the  mortgage  interest.] 
[  23  ]  On  the  9th  of  November,  1833,  Dyneley  &  Co.  wrote  to  Clayton 

the  following  letter :  '*  Herewith  we  send  Briggs's  account  and 
vouchers,  Papps's  account  and  vouchers,  and  a  copy  of  Mr. 
Dyneley's  account,  showing  a  balance  of  70/.  158.,  for  which  we 
inclose  a  cheque.  We  have  written  to  Papps  for  the  small  balance 
due  from  him.  Young's  account  is  promised  before  the  end  of  the 
year,  when  you  shall  have  it." 

On  the  12th  of  November,  1883,  Clayton  wrote  to  Dyneley  & 
Co.  the  following  letter  in  reply  to  their  letter  of  the  9th :  **  We  are 
under  the  disagreeable  necessity  of  objecting  to  two  items  in  Mr. 
Dyneley's  receivership  accounts,  viz.  249Z.  3«.  9rf.,  charged  as  paid 
to  Briggs,  the  deputy-receiver,  for  his  salary,  and  23Z.  18«.  charged 
as  paid  to  Papps,  the  temporary  successor  of  Briggs.  When  we 
entered  into  this  transaction,  it  was  expressly  stipulated  by  us,  as  a 
sine  qua  non,  that  Mr.  Dyneley  should  undertake  the  receivership, 
and  that  no  salary  or  commission  should  be  allowed  to  the  receiver 
until  after  the  interest  on  the  mortgages  should  be  fully  paid  ;  and, 
accordingly,  the  receivership  deed,  executed  by  Mr.  Dyneley,  was 
so  framed.  There  is  now  due  for  the  arrears  of  interest  up  to  the 
27th  of  May  last  2,010/.  12s.  lid.    If  you  entertain  any  doubt  upon 
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the  question,  we  believe  our  clients  will  be  ready  to  submit  to  the      Gilbert 
decision  of  any  counsel  of  eminence  to  be  mutually  agreed  upon."       dynblky. 

The  proposed  reference  was  declined  by  Dyneley  &  Co.,  by  a 
letter  dated  the  22nd  of  November,  1833,  but  no  reason  was 
assigned ;  and  on  the  30th  of  November  Clayton  wrote  as  follows : 
''  We  inclose  a  statement  of  account  up  to  the  27th  of  this  month, 
showing  a  balance  of  2,962^.  138.  1^^.  due  for  interest.  We  regret 
that  you  do  not  think  the  question  as  to  the  allowance  of  the 
deputy-receiver,  one  which  might  properly  be  referred  to  a  barrister ; 
and  we  have  received  directions  *to  take  steps  to  bring  the  matter  [  •2^  1 
to  issue.  It  may  be  a  hard  case  on  Mr.  Dyneley,  and  we  are  very 
sorry  for  it,  but  our  clients  cannot  sacrifice  their  interests  to  his." 

This  discussion  as  to  the  right  of  the  defendant  to  deduct  from 
his  balances  the  sums  allowed  to  the  several  persons  employed  as 
aforesaid  to  collect  tbe  rents,  tithes,  and  proceeds  of  the  estate,  as 
their  remuneration  for  the  actual  receipt  of  the  tithes,  and  other 
proceeds,  was  renewed  at  intervals  in  the  ensuing  two  years,  after 
which,  the  parties  having  failed  to  come  to  any  understanding  on 
the  question  between  them,  this  action  was  brought  to  decide  it. 

The  sums  received  by  the  defendant  and  his  agents,  from  the  -~ 
period  of  his  entering  on  his  duty  as  receiver  to  the  commencement 
of  this  action,  amounted  to  6,606Z.  4^.  Of  this  sum  he  had  paid 
over  to  the  plaintiffs  on  account  of  their  arrears  of  interest, 
4,879Z.  lOs.  6d.,  and  he  had  paid  on  account  of  the  rates  and  taxes 
chargeable  on  the  property,  and  of  actual  disbursements  in  collect- 
ing the  proceeds  and  in  management,  that  is  to  say,  for  rent  for 
bams,  &c.,  and  men's  wages  in  threshing  out  and  selling  such  of  the 
tithes  as  were  taken  in  kind,  1,2782.  18^.  4(2.,  leaving  a  balance  in 
dispute  of  447Z.  15«.  2d.,  which  balance  was  composed  as  follows: — 
Allowance  to    Mr.   Carter,  an    attorney,   for    serving       £  «.   d. 

notices,  and  for  the  applications  for,  and  receiving, 

the  proceeds  of  the  estate,  being  a  gross  sum  -  -  9  13  10 
Ditto  to  Briggs's  executors  for  ditto,  an  annual  salary  of 

130Z.  claimed  for  managing,  collecting,  letting,  &c. 

by  their  testator 249     3    4 

Ditto  to  Papps  for  ditto,  being  at  the  rate  of  51,  per 

cent,  on  the  sums  received 23  18    0 

Allowance  to  Young,  as  per  account  annexed,  at  the  [  ^'^  ] 

same  rate 145  18     6 

Allowance  to  him  for  his  journeys  to  Kingston  to  make 

his  collections  -        -        -        -        -        -        •        -     19     1     6 
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QiLBBRT  The  proceeds  of  the  estate  have  not,  at  any  time  since  the 

Dynkley.     defendant  entered  on  the  duties  of  the  receivership,  been  adequate 
to  meet  the  arrears  of  interest  due  to  the  plaintiffs. 

The  several  sums  in  dispute  form  only  a  fair  and  reasonable 
compensation  to  the  parties  for  their  respective  'services ;  and  the 
same  rate  of  allowance  as  was  received  by  Young  has  been  continued 
to  him  since  the  defendant  ceased  to  be  receiver,  for  the  same 
services  as  he  performed  whilst  agent  to  the  defendant,  and  for 
none  others ;  the  only  difference  being,  that  now  the  balances, 
vouchers,  and  accounts,  are  tendered  directly  to  Clayton,  instead  of 
being  passed  immediately  through  the  hands  of  the  defendant; 
and  as  to  this  amount,  such  sums  are  proper  to  be  allowed  to  the 
defendant,  if  he  is  entitled,  under  the  provision  of  the  receivership 
deed,  to  defray  the  same  out  of  the  rents,  issues,  tithes,  and  profits, 
of  the  estate,  whilst  the  interest  due  to  the  plaintiffs  remained  in 
arrear. 

The  several  persons  so  employed  to  collect  the  said  rents,  tithes, 
and  proceeds,  were,  in  each  case,  so  employed  on  the  introduction, 
and  with  the  acquiescence,  of  Clayton  &  Co.,  and  accounted  with  the 
defendant,  and  advised  and  corresponded  with  him,  when  any 
difficulties  arose.  Their  several  accounts  and  vouchers  were 
delivered  to,  and  examined  and  audited  by  him,  and  the  money 
received  by  them  was  paid  over  by  them  to  the  defendant,  and  by 
the  defendant  to  Clayton  &  Co.  as  the  agents  of  the  plaintiffs  and 
on  their  account. 
[  ♦26  ]  The  defendant  has  not  made  any  charge  whatever,  or  *received 

any  remuneration,  for  his  services  in  respect  of  the  premises  ;  and 
he  was,  at  the  time  of  his  being  called  upon  to  act  as  aforesaid,  in 
an  infirm  state  of  health,  and  unable  to  attend  to  his  own  private 
business  as  a  solicitor. 

If  the  Court  shall  be  of  opinion  that  the  defendant  is  not  so 
entitled  to  deduct  the  said  sums,  the  verdict  is  to  stand ;  if  to 
deduct  some  only,  but  not  all,  the  verdict  is  to  be  reduced  accord- 
ingly :  and  if  the  Court  shall  be  of  opinion  that  he  is  entitled  to 
deduct  the  whole  of  the  said  sums,  a  nonsuit  is  to  be  entered. 

Bompas,  Serjt.,  for  the  plaintiffs,  contended  that  the  defendant 
having  undertaken  the  office  of  receiver,  was  bound  either  to  dis- 
charge the  duties  of  the  office  in  person  or  to  pay  those  who 
performed  the  service  in  his  aid. 

Talfourdy   Serjt.   adverted  to   the    terms    of    the  deed,   and 
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referred  to  Davis  v.  Dendy  (i),  where  it  was  held  by  Leach,  V.-C.  gilbekt 
that  although  a  mortgagee  cannot,  in  general,  appoint  a  receiver,  dyneley. 
yet  if  the  nature  of  the  estate  be  such  that  much  time  and  trouble 
must  be  sacrificed  in  the  receipt  of  the  rents,  he  may  appoint  a 
receiver.  From  the  known  position  of  the  defendant,  a  London 
attorney,  it  could  not  have  been  contemplated  that  his  should  be 
the  hand  to  collect  the  rents  and  tithes  from  upwards  of  100 
payers. 

Bompas,  Serjt.,  in  reply  : 

In  Davis  v.  Dendy  it  was  held  that  extraordinary  but  necessary 
charges  attending  the  receipt  of  the  rents,  ought  to  be  borne  by  the 
mortgagor  and  not  by  the  mortgagee,  who  would  be  entitled  to 
recover  the  interest  upon  the  money  he  *had  advanced  without  any  [  •27  ] 
deduction  arising  out  of  the  particular  nature  of  the  estate.  Here, 
it  is  not  contended  that  the  defendant  may  not  charge  his  disburse- 
ments against  the  estate,  that  is,  against  the  mortgagors  ;  but  it  is 
submitted  that  neither  from  the  nature  of  the  security  nor  from 
the  terms  of  the  covenant,  is  the  receiver  entitled  to  make  this 
deduction  as  against  the  mortgagees  (2). 

TiNDAL,  Ch.  J. : 

The  first  question  in  this  case  is,  whether  the  Court  can  see, 
upon  the  face  of  this  deed,  that  the  defendant  was  compellable  to 
discharge  the  duties  of  receiver  in  his  own  person.  Looking  at  the 
situation  of  the  parties,  it  cannot  have  been  contemplated  that  the 
defendant  should  undertake  personally  the  oflfice  of  receiver.  The 
property  consisted  of  146  separate  holdings,  besides  the  tithes  of 
land  in  the  possession  of  different  occupiers.  The  very  nature  of 
the  property  would  require  a  person  who  should  be  constantly  on 
the  look  out.  The  defendant  was  a  person  in  business  in  London. 
It  would  be  rather  an  extravagant  construction  of  the  terms  of  this 
deed,  to  suppose  that  the  defendant  should  go  almost  every  day 
in  the  year  to  Kingston,  when  the  presence  of  a  receiver  might 
be  required.     The  terms  of  the  deed  are  upon  trust  '^  that  the  said 

(1)  18  R.  B.  209  (3  Madd.  175).  receiver  claimed  his  remuneration  from 

(2)  Quare,  whether  the  two  clauses  the  mortgagors,  by  way  of  deduction 
may  not  be  reconciled  by  considering  out  of  the  surplus,  such  remuneration^ 
that  the  receiver  was  to  be  entitled  to  including  the  expense  of  collecting, — 
deduct  the  expense  of  collecting  in  the  which  had  already  fallen  upon  the 
first  instance,  as  a  charge  prior  to  the  mortgagors,  by  causing  so  much  of 
interest  reserved  by  the  original  their  debt  to  remain  unpaid, — should 
mortgage  deed,   but  that,  when  the  not  exceed  o  per  cent. 
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Gilbert  John  Dyneley  do  and  shall,  from  time  to  time,  out  of  the  said 
dynkley.     rents,  &c.  which  he  shall  receive  by  virtue  of  these  presents,  in 

[  *28  ]  the  first  place,  pay  all  the  costs,  *charges,  and  expenses  which  he 
the  said  John  Dyneley  shall  bear,  sustain,  incur,  or  be  liable  to,  in 
or  about  collecting,  receiving,  and  compelling  payment  of  the  said 
rents,  &c.,  including  therein  all  expenses  of  suit,  action,  process, 
distress,  and  all  other  charges  of  management  whatsoever."  Sup- 
pose, for  a  moment,  that  this  clause  had  stood  alone.  I  cannot 
help  thinking  that  charges  made  for  the  services  of  Briggs  and  Papps 
would  be  charges  and  expenses  which  the  defendant  bore,  sustained, 
incurred,  or  was  liable  to  in  or  about  the  collecting,  receiving,  and 
compelling  payment  of  the  rents,  &c.  If  the  defendant  was  not  per- 
sonally to  occupy  himself  in  collecting  these  rents  and  tithes,  if  he 
was  not  bound  to  perform  the  duties  of  receiver  himself,  it  cannot 
be  doubted  that  this  was  a  sum  which  ought  to  be  allowed.  Then 
comes  the  clause  upon  which  the  difficulty  is  supposed  to  arise. 
After  the  clause  respecting  costs,  charges,  and  expenses,  and  after 
providing  for  the  payment  of  taxes,  &c.,  and  for  the  payment  of 
the  interest  to  the  mortgagees,  and  for  the  payment  of  the  surplus 
to  the  mortgagors,  the  defendant  engages  to  pay  to  the  mortgagors 
all  the  rents,  &c.,  which  shall  from  time  to  time  remain  after 
answering  the  purposes  aforesaid,  and  deducting  and  detaining  out 
of  such  surplus  for  his  own  use  so  much  money  as  he  shall  reason- 
ably deserve  as  a  compensation  for  his  care  and  pains,  trouble  and 
expense,  in  collecting,  receiving,  and  paying  the  said  rents,  &c.,  in 
manner  and  for  the  purposes  aforesaid,  not  exceeding  Is.  in  the 
pound  on  the  gross  amount  of  the  said  rents,  &c.,  for  the  time 
being  received  or  collected.  Upon  the  first  reading  of  this  last 
clause  it  might  be  supposed  that  the  reimbursement  to  the  defen- 
dant of  expenses  incurred  by  him  in  collecting,  receiving,  and 
paying  over  the  rents  and  tithes,  was  to  be  postponed  to  the 
payment  of  the  interest  due  to  the  mortgagees.      But  the  first 

[  •21)  ]  series  of  *directions  relates  to  the  application  of  the  proceeds  of 
the  mortgaged  premises,  as  between  the  receiver  and  the  mort- 
gagees, who  are  not  to  receive  any  thing  on  account  of  interest  until 
those  charges  are  defrayed  which  the  mortgagees  in  possession, 
like  any  other  owners  of  the  property,  must  have  borne  before  any 
part  of  these  proceeds  would  be  applicable  to  their  own  use.  Then 
follows  the  clause  directing  the  application  of  the  surplus ;  which 
clause  appears  to  be  the  result  of  a  bargain, — that  as  between  the 
receiver  and  the  mortgagors,  the   former   should   be  entitled   to 
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remuneration  for  his  services  out  of  that  surplus,  though,  for  the  Gilbert 
preservation  of  the  rights  of  the  mortgagees  (i),  it  is  stipulated  that  dynkley. 
the  remuneration  shall  not  exceed  5  per  cent.,  and  that  it  should 
be  paid  out  of  the  surplus  remaining  after  paying  the  interest. 
He  IB  not  to  make  any  claim  for  remuneration  until  the  interest 
is  paid.  Taking  these  clauses  together,  it  appears  to  me  that 
the  intention  of  the  parties  was,  that  the  defendant  should  be 
reimbursed  his  expenses  out  of  the  first  proceeds,  but  that  he 
should  not  draw  any  profit  from  the  transaction  until  after  the 
mortgagees  were  satisfied  to  the  extent  of  the  interest.  The 
defendant  was  not  to  make  a  good  thing  of  it  till  the  objects  of 
the  trust  were  accomplished.  An  apparent  ambiguity  is  caused 
by  the  use  of  the  word  ** expense,"  which  occurs  in  both  clauses; 
but  it  appears  to  me  that  the  word  was  introduced  into  each 
clause  with  a  totally  different  meaning,  and  that  the  defendant  is 
entitled  to  retain  the  whole  of  the  costs  charged  by  him.  I  am 
therefore  of  opinion  that  there  should  be  an  entry  of  a  nonsuit. 

COLTMAN,  J. : 

The  case  is  not  free  from  diflBculty  in  consequence  of  the 
insuflBcient  mode  in  which  the  parties  *have  expressed  the  terms  [  *8o  ] 
of  the  defendant's  engagement.  I  cannot  however  entertain  a 
doubt,  but  that  it  was  fully  understood  that  the  defendant  was 
not  to  go  round  and  collect  the  debts  personally;  and  if  so,  it 
must  have  been  also  understood,  that  some  other  person  should 
be  employed  and  paid  to  perform  that  duty.  The  only  sums 
charged  in  this  account  against  the  mortgagees  are  the  costs 
actually  and  reasonably  incurred  by  the  defendant  in  executing 
the  trusts  of  the  deed.  These  are  costs  which  the  mortgagees 
must  have  incurred,  if  the  defendant  had  not  been  appointed 
receiver.  Therefore,  by  having  these  charges  cast  upon  them, 
the  mortgagees  are  not  placed  in  a  worse  situation  than  other 
mortgagees  who  could  not  be  supposed  to  collect  tithes  themselves, 
and  go  to  market  with  the  produce. 

Whether  the  defendant  might  be  entitled  to  maintain  these 
charges  against  the  mortgagors,  would  depend  upon  whether  such 
charges  did  or  did  not  fall  within  the  rule  laid  down  in  Davis  v. 
Dendy(2).  I  see  no  great  hardship  in  the  clause  authorising  the 
defendant  to  charge  so  much  as  he  should  reasonably  deserve,  not 

(1)  And,  ultimately,   of  the  mort-  (2)  18  R.  R.  209  (3  Madd.  175). 

gagore. 
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Gilbert      exceeding  Is.  in  the  pound.     It  is  what  the  mortgagors  bargained 
Dynelbt.     to  pay;  and  it  is  what  they  would  in  all  probability  have  been 

obliged  to  pay  to  some  agent,  if  these  small  holdings  and  tithes 

had  never  been  mortgaged. 

Erskinb,  J. : 

I  am  of  the  same  opinion.  The  Court  is  called  upon  to  put  a 
construction  on  a  deed  entered  into  between  mortgagors,  and 
mortgagees,  and  a  person  appointed  by  both  parties  to  be  their 
receiver.  The  object  of  all  parties  was,  in  the  first  instance,  that 
the  utmost  should  be  collected  from  the  mortgaged  property.  The 
payment  of  the  principal  formed  no  part  of  the  arrangement  to 
[  'SI  ]  which  this  deed  was  to  give  efiFect,  *on  the  contrary,  the  surplus 
rents,  &c.,  instead  of  being  applied  in  reduction  of  the  principal, 
were  to  be  paid  over  to  the  mortgagors.  It  was  the  interest  both 
of  the  mortgagors  and  the  mortgagees  that  the  utmost  should  be 
collected.  If  the  mortgagees  had  taken  actual  possession  they 
must  have  employed  and  paid  persons  to  collect  in  the  same 
manner  as  Briggs,  Papps,  and  Young  were  employed  and  paid. 
Knowing  this,  the  parties  appear  to  have  agreed  that  the  expense 
of  collecting  should  be  a  prior  charge  to  the  payment  of  the 
interest  (i).  The  defendant  takes  the  oflSce  with  this  view — the 
costs,  charges,  and  expenses  are  to  be  first  deducted.  That  clause 
satisfies  me,  that  the  parties  contemplated  the  employment  of 
agents.  It  cannot,  and  has  not  been  attempted  to  be  denied,  that 
if  the  deed  had  stopped  there,  the  sums  claimed  to  be  deducted  on 
the  part  of  the  defendant  would  have  been  clearly  a  proper  subject 
of  deduction.  But  it  is  contended  that,  because  the  defendant  is,  by 
a  subsequent  clause,  to  deduct  from  the  surplus  rents,  a  remunera- 
tion for  his  care  and  pains,  trouble  and  expense  in  collecting,  &c., — 
and  the  payment  of  the  expense  of  collecting  is  thus  postponed 
to  the  payment  of  the  interest  to  the  mortgagees, — the  defendant 
is  not  entitled  to  retain  the  amount  of  such  expense  as  against  the 
mortgagees.  If  it  had  appeared  that  the  defendant  was  to  do  the 
work  himself,  the  argument  might  have  been  a  sound  one. 

Though  the  defendant  might  well  consent  to  act  as  middle-man, 

(1)  The    whole    of    the     mortguge  therefore,   as  was  suggested,   in  the 

money  had  been  advanced  before  the  correspondence  referred  to  on  p.  438, 

arrangement  carried  into  effect  by  the  have  formed  part  of  the  consideration 

deed  was  completed.     A  collection  of  for  the  loan  by  the  plaintiffs,   or  by 

the  rents  gratuitously,  as  far  as  the  them  and  Elphinstone. 
mortgagees  were  concerned,  could  not, 
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without  any  remuneration  for  his   services   unless   there  were   a      Gilbert 
surplus,  after  paying  the  interest,  it  would  be  unreasonable  to     dynklky. 
suppose  that  it  was  meant  *that  for  money  actually  and  necessarily       [  *32  ] 
expended  in  this  service,  his  reimbursement  should  depend  upon 
the  contingency  of  there  being  such  a  surplus.     It  appears  to  me, 
therefore,  that  the  defendant  is  entitled,  under  the  first  clause,  to 
the  deduction  which  he  claims. 

Maule,  J. : 

I  also  am  of  opinion  that  the  defendant  is  entitled  to  judgment 
in  his  favour.  It  appears  to  have  been  considered  that  the  profits 
of  the  estate  could  not  be  got  in  without  considerable  expense.  The 
parties  must,  however,  have  had  in  view,  not  only  the  state  of  the 
property,  but  also  the  situation  of  the  agent  appointed  by  them  to 
receive  the  profits, — a  person  known  to  be  incapable  of  collecting 
them  in  person.  Can  it,  under  these  circumstances,  be  said,  that 
the  sums  now  sought  to  be  deducted  were  not  expenses  incurred  in 
the  collecting,  receiving,  and  compelling  payment  of  the  rents  and 
tithes  ?  The  second  clause  applies  to  the  salary  to  be  received  by 
the  defendant.  This  was  to  be  in  addition  to  the  payments  he 
would  have  to  make  to  other  persons  (i),  those  payments  being 
already  provided  for  in  the  first  instance.  As  against  the  mort- 
gagees, nothing  more  than  the  necessary  expenses  of  management 
were  to  be  allowed ;  but  if  the  receipts  left  a  surplus  after  paying 
those  expenses  and  after  keeping  down  the  interest,  the  defendant, 
as  against  the  mortgagors  to  whom  that  surplus  would  be  to  be 
paid  over,  was  to  be  allowed  to  deduct  a  reasonable  compensation 
for  his  trouble,  not  exceeding  5  per  cent.  In  this  view  of  the  case 
the  two  clauses  are  perfectly  consistent. 

Rule  absolute  to  enter  a  nonsuit. 

The  defendant  having  died  pending  the  rule,  Talfourd^  Serjt. 
obtained  a  rule  nisiy  for  leave  to  enter  up  ^judgment  of  nonsuit  as       [  ♦as  ] 
of  Hilary  Term,  1839,  when  the  defendant  was  alive.      No  cause 
b^ing  shown  against  the  latter  rule,  it  was  made  absolute. 

(1)  Ante,  441,  note  (2). 
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1841.  HOKNE   V.   WINGFIELD. 

May2o,  ^^  ^^^   ^  ^  33— iO ;  S.  C.  3  Scott,  N.  R.  340 ;  10  L.  J.  C.  P.  295.) 

[  ^^  3  An  allegation,  that  A.  delivered  an  abstract  of  hia  title  to  B.,  is  not 

satisfied  by  proof,  that  A.  handed  two  deeds,  which  formed  the  whole  of 
his  title  to  B.,  and  that  B.,  having  read  ther  deeds,  returned  them  to  A. 

Assumpsit.  The  declaration  stated  that  on  the  23rd  of  December, 
1839,  the  plaintiff  caused  to  be  put  up  for  sale,  by  public  auction,  a 
certain  leasehold  house  and  shop,  and  certain  fixtures  thereto 
belonging,  subject  to  the  following,  amongst  other,  conditions  of 
sale;  that  is  to  say — that  the  highest  bidder  should  be  the  pur- 
chaser— that  the  purchaser  should  pay  down  immediately  into  the 
hands  of  the  auctioneer,  a  deposit  of  25  per  cent,  in  part  of  the 
purchase  money,  and  sign  an  agreement  to  pay  the  remainder,  with 
the  amount  of  the  valuation  of  the  fixtures,  within  twenty-one  days 
from  the  day  of  the  sale, — and  that  if  the  purchase  should,  from 
any  cause,  not  be  completed  by  the  day  above  stated,  the  purchaser 
should  pay  interest,  from  that  time,  at  the  rate  of  5  per  cent,  per 
annum,  on  the  remainder  of  the  purchase  money,  until  such 
purchase  should  be  completed, — that  an  abstract  of  the  vendor's 
title  should  be  delivered  to  the  purchaser,  at  the  vendor's  expense, 
but  that  all  attested  copies,  and  covenants  for  production  of  deeds, 
should  be  procured,  and  paid  for,  by  the  person  requiring  the 
same, — that  upon  payment  of  the  remainder  of  the  purchase 
money,  according  to  the  condition  in  that  behalf  made,  the  vendor 
would  execute  an  assignment  of  the  premises  to  the  purchaser 
at  the  purchaser's  expense  ;  but  that  the  vendor  would  not  engage, 
or  be  compellable,  to  show  the  lessor's  title  under  which  he  held 
[  *'ii  ]  the  premises ;  that  if  the  purchaser  should  fail  *to  comply  with  the 
said  conditions,  the  deposit  money  should  be  forfeited  and  become 
the  property  of  the  vendor,  and  the  vendor  should  be  at  full  liberty 
to  resell  the  property  by  public  or  private  sale,  without  the 
necessity  of  previously  tendering  an  assignment  to  the  purchaser, 
and  the  deficiency,  if  any,  by  such  resale,  together  with  all 
expenses  attending  the  same,  should  be  made  good  to  the  vendor  by 
the  defaulter  at  the  then  present  sale.  Averment :  that  the 
defendant  upon  &c.,  was  the  highest  bidder  for,  and  declared  to  be 
the  purchaser  of,  the  premises,  for  the  sum  of  25L,  subject  &c. 
Mutual  promises.  Averment :  that  the  defendant  paid  a  deposit, 
and  signed  an  agreement  to  pay  the  remainder  and  complete 
the  purchase  according  to  the  said  conditions  ;  that,  although  the 
plaintiff  after  the  making  of  the  said  promise  and  agreement,  and 
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before  the  expiration  of  the*  twenty-one  days  in  the  conditions       Hobne 
mentioned,  to  wit,  on  the  day  and  year  aforesaid,  did  deliver  to  the   winopibld. 
defendant  an  abstract  of  his,   the  plaintiff's,   title   to   the   said 
tenements,  and  although  he,  the  plaintiff,  then  had,  and  did  show, 
and  make  appear  to  the  defendant,  and  to  his  satisfaction,  that  he, 
the  plaintiff,  had  good  and  sufficient  title  to  sell  and  assign  the 
said  premises  in  manner  aforesaid,  and  although  he,  the  plaintiff, 
was  then  ready  and  willing  to  complete  the  said  sale,  and  perform 
all  the  conditions  thereof  on  his  part,  and  then,  to  wit,  on  the  day 
and  year  aforesaid,  offered  to  the  defendant  to  complete  the  said  sale 
as  aforesaid,  and  required  the  defendant  to  perform  the  said  con- 
ditions on  his  part ;  nevertheless,  the  defendant  did  not,  nor  would, 
within  twenty-one  days  from  the  date  of  the  said  sale,  or  at  any 
other  time,  pay  the  remainder  of  the  said  purchase  money,  or  any 
part  thereof,  or  complete  the  said  purchase,  or  perform  the  said 
conditions  of  sale  on  his,  the  defendant's,  part ;  but  then  wholly 
neglected  and  failed  to  comply  with  the  said  conditions,  and  to 
perform   *his   said  promise   and   agreement,   and    therein  made       [  *35  ] 
default ;  and  further,  that  the  said  fixtures,  at  the  time  of  the  said 
sale  to  the  defendant,  were  and  are  of  great  value,  to  wit  602. 
That  afterwards,  and  after  the  said  space  of  twenty-one  days  in  the 
conditions  mentioned,  and  after  the  said  refusal  of  the  defendant  to 
complete  the  said  purchase,  to  wit,  on  the  27th  of  February,  1840, 
according  to,  and  by  virtue  of,  the  said  conditions  of  sale,  the 
plaintiff  resold  the  said  tenements  and  the  said  fixtures,  and,  at 
such  resale,  the  plaintiff  obtained  a  much  less  price  or  sum  for  the 
same  than  the  amount  for  which  the  same  had  been  sold  to  the 
defendant  as  aforesaid,  and  the  said  value  of  the  said  fixtures,  that 
is  to  say,  the  price  or  sum  of  35/. ;  whereby  there  then  was  a 
deficiency  upon  such  resale  to  a  large  amount,  to  wit  50Z.,  and  the 
expenses  attending  such  resale  then  amounted  to  a  large  sum, 
to  wit  lOZ. ;    of  all  which  the  defendant  then   had   notice ;    and 
by  reason  of  the  premises,  and  according  to  the  said  conditions  of 
sale,  he,  the   defendant,  then  became  liable   to  pay,  and   ought 
to  have  paid,  to  the  plaintiff,  the  said  several  sums  of  501.  and  lOZ. ; 
yet  the  defendant  had  not,  although  he  was  then  requested  so  to  do, 
as  yet  paid  the  said  sums  of  502.  and  102.  or  any  part  thereof,  but 
so  to  do  he  had  hitherto  wholly  refused  and  still  refused ;  and  also, 
by  means  of  the  premises,  the  plaintiff  not  only  lost  and  was 
deprived  of  the  use  and  advantage  of  the  said  tenements  from  the 
time  of  the  sale  thereof  to  the  defendant  as  aforesaid  to  the  time  of 
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HoRNK       the  resale  thereof;   but  was  also  obliged  to  pay,  and  did  then 
WiNGFiELD.   necessarily  pay  a  large  sum  of  money,  to  wit  12/.  5«.,  for  the  rent 
of  the   said   tenements  daring    that    time ;    and  was   otherwise 
injured,  &c. 

Pleas :  first,  non  assumpsit ;  secondly,  that  the  plaintiff  did  not, 
before  the  expiration  of  the  period  of  twenty-one  days,  in  the  con- 
[  *36  ]        ditions  and  in  the  declaration  mentioned,  *deliver  to  the  defendant 
an  abstract  of  the  plaintiff's  title  to  the  tenements  in  'the  declara- 
tion mentioned.     The  plaintiff  joined  issue  upon  both  pleas. 

At  the  trial  before  Lord  Abinger,  C.  B.,  at  the  last  Guildford 
Assizes,  the  plaintiff,  after  establishing  the  affirmative  of  the  first 
issue,  proved  that  on  the  day  after  the  sale,  the  lease  with  an 
assignment  to  the  plaintiff  indorsed  thereon,  was,  by  direction  of 
the  plaintiff,  handed  by  Thomas,  the  auctioneer,  to  and  read  by  the 
defendant.  Thomas  then  asked  the  defendant,  what  solicitor  he 
should  send  the  abstract  to;  upon  which  the  defendant  said, 
**  There  is  plenty  of  time  :  let  it  be  for  the  present ;  "  and  returned 
the  lease  to  Thomas.  He  then  requested  Thomas  to  allow  him  to 
look  at  the  fixtures ;  which  he  was  permitted  to  do.  He  expressed 
himself  satisfied,  and  told  the  parties  then  in  possession,  that 
he  was  their  landlord,  and  that  they  were  to  pay  their  rent  to  him. 
Thomas,  at  the  request  of  the  defendant,  put  a  bill  in  the  window, 
and  tried  to  procure  a  tenant  for  the  house.  In  January  the 
defendant  declined  to  complete  the  purchase.  He  told  Thomas 
that  it  was  a  very  bad  job,  and  desired  him  to  do  the  best  he  could 
for  him,  the  defendant.  The  premises  were  resold  by  private 
contract,  leaving  a  deficiency  of  53Z.  8^.,  which  this  action  was 
^  brought  to  recover. 

It  was  objected,  by  Piatt,  for  the  defendant,  that  the  declaration 
contained  a  specific  allegation  that  an  abstract  had  been  delivered ; 
which  allegation  was  put  in  issue  by  the  plea,  and  had  not  been 
proved.  He  therefore  contended  that  the  plaintiff  ought  to  be 
nonsuited.  Thomas  being  recalled,  stated  that  the  lease  was  not 
in  Court ;  that  he  should  have  allowed  the  defendant,  upon  giving 
a  receipt  for  it,  to  take  away  the  lease,  but  that  he  did  not  tell  the 
defendant  so.  Lord  Abinger,  C.  B.  overruled  the  objection,  giving 
leave  to  move  to  enter  a  nonsuit.  A  verdict  was  returned  for  the 
plaintiff,  damages  40i. 

[  37  ]  Wilde,  Solicitor-General,  in  Michaelmas  Term,  1840,  moved 

for  a  rule  to  set  aside  the  verdict,  and,  pursuant  to  the  leave 
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reserved,  to  enter  a  verdict  for  the  defendant,  or  for  a  new  trial,  on       Horne 
the  ground  of  misdirection  :  Stoivell  v.  Robinson  (i).     A  direct  issue    Winqfield. 
is  taken  by  the  plea,  upon  the  delivery  of  the  abstract  alleged 
in  the  declaration,  and  the  evidence  clearly  showed  that  no  such 
delivery  had  taken  place. 

(Maule,  J. :  The  averment  in  the  declaration  is,  not  that  the  act 
was  waived,  but  that  it  was  done.) 

A  rule  nisi  being  granted, 

Channell,  Serjt.  now  showed  cause  : 

The  fourth  condition  is  that  on  which  the  Court  will  have  to 
decide :  by  that  condition  an  abstract  of  the  vendor's  title  is  to  be 
delivered  to  the  purchaser  at  the  vendor's  expense  ;  but  all  attested 
copies  and  covenants  for  production  of  deeds,  are  to  be  procured 
and  paid  for  by  the  person  requiring  the  same.  It  will,  however, 
be  material  to  look  at  the  fifth  condition,  which  states,  that  the 
vendor  will  not  engage,  or  be  compellable,  to  show  the  lessor's  title 
under  which  he  holds  the  premises.  The  question  is,  what 
meaning  is  to  be  given  to  the  word  **  abstract  "  in  these  conditions 
of  sale.  The  term  is  not  to  be  understood  in  its  literal  sense.  If  a 
copy  of  the  lease  had  been  delivered,  that  would  have  been  a 
sufl&cient  compliance  with  the  condition.  If  a  copy  would  do,  the 
original  would  be  sufficient,  especially  where  the  parties  had  agreed 
so  to  treat  it ;  and  that  it  was  so  agreed,  may  be  inferred  from  the 
circumstance  of  the  defendant's  applying  to  the  auctioneer  to  let 
the  house,  and  from  his  ordering  the  tenants  to  pay  rent  to  him. 
The  auctioneer,  with  the  defendant's  sanction,  puts  a  bill  in  the 
window,  and  tries  to  procure  a  tenant.  As  the  lessor's  title 
was  not  to  be  inquired  into,  the  whole  of  the  vendor's  title,  of 
which  an  abstract  was  to  be  given,  *consi8ted  of  the  lease,  with  the  [  *38  ] 
assignment  indorsed,  which  was  handed  over  to  the  defendant.  It 
was  competent  to  the  parties  to  treat  such  a  delivery  as  the  delivery 
of  an  abstract  of  the  lease  and  assignment.  The  case  is  not  put 
upon  the  footing  of  a  waiver,  a  defence  which  would  have  formed 
the  subject  of  a  special  plea. 

Shee,  Serjt.,  in  support  of  the  rule : 

A  distinct  issue  is  raised,  the  affirmative  of  which  the  plaintiff 
was  bound  to  establish. 

(1)  43  R.  E.  861  (3  Bing.  N.  C.  928;  5  Scott,  196). 
B.B. — VOL.  LX.  29 
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HoRNB  (Maule,  J. :  The  words  at  the  close  of  the  original  conditions 

WiNGFiKLD.    appear  to  have  been  introduced  merely  to  qualify  the  title.) 

If  the  plaintiff  relied  upon  a  waiver  of  the  condition,  he  was  bound 
to  declare  accordingly.  In  Jones  v.  Barkley  (i)  the  defendant 
engaged  to  pay  on  the  plaintiff 's  assigning  an  equity  of  redemption. 
The  declaration  for  non-payment,  after  admitting  non-performance 
of  the  condition,  averred  that  the  plaintiffs  offered  to  assign,  but 
that  the  defendant  discharged  them  from  assigning.  The  same 
course  should  have  been  taken  here. 

TiNDAL,  Ch.  J. : 

Upon  the  second  plea  a  precise  issue  is  raised  and  taken.  The 
allegation  traversed  by  that  plea  is,  that  the  plaintiff  did,  before 
the  expiration  of  the  twenty-one  days,  deliver  to  the  defendant  an 
abstract  of  the  plaintiff's  title  to  the  said  tenements.  I  do  not 
think  there  was  any  evidence  that  an  abstract  had  been  delivered. 
The  delivery  of  the  lease  does  not  satisfy  that  allegation.  It  is 
evident  that  it  was  not  so  understood  by  the  parties.  After  that 
had  taken  place  which  is  now  put  forward  as  an  agreement  that 
the  delivery  of  the  lease  should  be  treated  as  the  delivery  of  an 
abstract,  the  auctioneer  asked  the  defendant, — to  whom  he  wished 
[  '39  ]  the  abstract  to  be  sent.  No  case  has  been  produced  *in  which  it 
has  been  held,  that  the  delivery  of  title  deeds  is  equivalent  to  the 
delivery  of  an  abstract  of  those  deeds.  I  think  the  rule  should  be 
made  absolute,  to  the  extent  of  granting  a  new  trial. 

GoLTMAN,  J.  concurred. 

Ebseine,  J. : 

The  evidence  does  not  show  that  a  delivery  of  the  lease  was  accepted 
by  the  purchaser  as  a  delivery  of  an  abstract.  The  exhibition 
of  the  lease  amounted  to  nothing.  The  delivery  of  the  lease  would 
not  have  answered  the  same  purpose  as  the  delivery  of  an  abstract. 

Maulb,  J. : 

There  was  no  evidence  that  an  abstract  had  been  delivered.  The 
subsequent  conversation  shows  what  was  meant  when  the  lease  was 
handed  over.  Supposing  that,  under  the  issue  taken  by  this  plea, 
the  plaintiff  might  give  evidence  of  an  assent  to  treat  the  lease  as 
an  abstract,  or  to  accept  the  lease  instead  of  an  abstract,  I  think 

(1)  2  Doug.  684.      And  see  Qom  v.  Lord  Nugent,  39  E.  R.  392  (5  B.  &  Ad. 

58;  2N.  &M.  28). 
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that  no  evidence  was  given  from  which  such  an  assent  could  be       Horne 
inferred.     The  defendant  was  allowed  to  look  at  the  lease  ;  but  he    winokibld. 
was  expressly  asked, — to  whom  the  abstract  was  to  be  sent.    I  am 
also  of  opinion,  that  if  the  condition,  under  which  the  purchase  was 
made,  was  afterwards  dispensed  with,  such  dispensation  should 
have  been  alleged  in  the  declaration. 

ChanneU,  Serjt.  prayed  leave  to  amend. 

GOLTMAN,  J. : 

Whether  an  amendment  'Will  avail  the  plaintiff,  appears  to  be 
very  doubtful. 

The  following  rule  was  drawn  up.  '*  That  the  verdict  found  for 
the  plaintiff  on  the  trial  of  this  cause  be  set  aside,  and  that,  instead 
thereof,  a  nonsuit  be  entered,  *unles8  the  plaintiff  shall,  within  ten  [  •4o  J 
days,  elect  to  amend  his  pleading  in  this  cause,  in  which  case  the 
plaintiff  shall  be  at  liberty  so  to  do,  and  a  new  trial  shall  be  had 
between  the  parties,  on  payment,  by  the  plaintiff  to  the  defendant 
or  his  attorney,  of  his  costs  of  and  occasioned  by  such  trial  already 
had,  together  with  his  costs  of  and  occasioned  by  such  amendment, 
and  of  his  application  to  the  Court ;  to  be  respectively  taxed,*'  &c. 


SMITH  AND  Another  v.   DOBSON,  Knt.,   and   Others.        i84i. 

Afav  25. 
(3  Man.  &  G.  59—62 ;  S.  C.  3  Scott,  N.  R.  336.)  _ 

In  an  action  for  improperly  navigating  a  steam-boat,  whereby  the  f  ^^  ] 

plaintiffs'  barge  was  simk,  it  appeared  that  a  large  steam  vessel  preceded 
the  defendants'  steam-boat,  and  partly  occasioned  the  swell  which  caused 
the  injury,  and  also  that  the  plaintiffs'  barge  was  improperly  trimmed  and 
insufficiently  manned.  The  jury  found  a  verdict  for  a  fourth  part  of  the 
damage  actually  sustained,  alleging  as  a  ground  for  so  doing,  that  blame 
was  not  attributable  to  the  defendants  alone,  the  barge  not  being  properly 
trimmed :  Held  on  motion  by  defendants  to  enter  the  verdict  for  them  or 
for  a  new  trial,  that  although  this  allegation  might  have  been  a  reason  for 
directing  the  jury  to  reconsider  their  verdict,  it  furnished  no  ground  for 
granting  a  new  trial  (1). 

Per  CoLTMAN,  J. :  An  incidental  observation  made  by  one  of  the  jui-y  in 
delivering  the  verdict  cannot  be  looked  at  as  part  of  the  verdict. 

Case.     The  declaration  stated,  that  the  plaintiffs,  before  and  at 
the  time  of  the  committing  &c.,  were   lawfully  possessed  of  a 

(1)  See  as  to  grounds  upon  which  a  new  trial  on  plaintiff's     application  : 

new  trial  will  be  granted,  R.  S.  C.  I'hillips  v.  L.  tfc  S,  ir.  By,  Co.  (1879) 

Ord.  XXXIX.  r.  6.    Insufficiency  of  4  Q.  B.  D.  406,  5  Q.  B.  D.  78.— A.  C. 
damages  is   [semhfe)  a  ground  for  a 

29—2 
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SMITH  certain  barge  of  great  value,  to  wit,  &c.,  then  lawfully  being  in  the 
.  DoBsoN.  ^iver  Thames,  and  the  defendants  were  also  then  possessed  of  a 
certain  steam-boat  in  the  said  river,  and  then,  by  their  servants, 
had  the  care,  direction,  and  management  of  the  same ;  yet  the 
defendants,  not  regarding  their  duty  in  that  behalf,  whilst  the  said 
barge  and  steam-boat  respectively  so  were  in  the  said  river,  to  wit, 
on  &c.,  took  so  little  and  such  bad  care  of  their  steam-boat,  and,  by 
their  said  servants,  governed  and  navigated  the  same  in  so  unskilful 
and  improper  a  manner,  and  then  wrongfully  and  improperly 
navigated  and  propelled  the  steam-boat,  and  caused  and  suffered 
the  same  to  be  navigated  and  propelled,  in  the  said  river  so  near  to 
the  said  barge,  and  at  such  a  rapid  and  dangerous  rate,  that  by 
reason  and  means  of  the  premises  an  unusual  and  dangerous  swell 
and  disturbance  of  the  water  of  the  said  river,  near  to,  and  about, 
the  plaintiffs'  said  barge  was  then  caused  and  produced ;  and  by 
reason  of  the  premises,  divers  large  quantities  of  the  water  of  the 
said  river  were  then  thrown,  and  then  flowed,  into  and  upon  the 
said  barge,  and  the  same  was  thereby  overwhelmed  and  filled  with 
water,  and  was  thereby  sunk  in  the  said  river,  and  by  reason 
thereof  the  said  barge  was  then  greatly  broken,  strained,  damaged, 
[  '60  ]  and  injured,  and  divers  large  *quantities  of  coal  of  the  plaintiffs' 
therein  being,  to  wit,  &c.,  of  the  value  &c.,  were  destroyed  and 
wholly  lost  to  the  plaintiffs ;  and  also,  by  means  of  the  premises, 
not  only  the  said  barge  became,  and  was,  greatly  damaged  and 
injured,  but  the  plaintiffs  then  incurred  great  expenses,  to  wit,  &c., 
in  and  about  raising  the  said  barge  from  and  out  of  the  said  river, 
and  clearing  the  same  from  the  water  and  soil,  and  repairing  the 
said  damage  so  done  to  the  same,  &c. 
Plea :  not  guilty. 

At  the  trial  before  Tindal,  Gh.  J.  at  the  sittings  at  Guildhall  after 
Easter  Term  last,  the  plaintiffs  gave  in  evidence,  that  while  the 
barge  was  crossing  the  river,  the  defendants'  steam-boat,  the  Water 
Lilyy  passing  rapidly  up  the  river,  created  a  swell  which  filled  and 
sunk  the  barge,  occasioning  a  total  loss  of  fifty  tons  of  coals,  of  the 
value  of  80Z.  On  the  part  of  the  defendants  it  was  shown  that  a 
larger  steam  vessel,  the  Ramona,  preceded  the  Water  Lily  by.  about 
200  yards ;  that  the  Ramona  was  of  the  burthen  of  250  tons,  with 
engines  of  100  horse  power,  and  drew  ten  feet  water,  whilst  the 
Water  Lily  was  only  100  tons,  with  engines  of  forty  horse  power, 
and  drew  three  feet  four  inches ;  that  the  plaintiffs'  barge  was 
insufficiently  manned,  having  on  board  only  one  man  and  a  boy, 


VOL.  LX.]  1841.     C.  p.     3  MAN.  &  G.  60—61.  ^     4E 

the  former  of  whom  was  in  liquor ;  and  that  the  barge  was  over-       Smith 
loaded,  and  also  badly  trimmed,  being  seven  inches  deeper  in  the      dobson. 
water  on  the  one  side  than  on  the  other. 

The  Lord  Chief  Justice  told  the  jury,  that  the  plaintiffs  were 
not  entitled  to  recover  if,  in  their  judgment,  the  misconduct  of  the 
plaintiffs'  servants  or  the  insufficient  manning  of  the  barge  con- 
tributed to  the  loss,  or  if  the  injury  was  occasioned  wholly  by  the 
Ramona.  The  jury  returned  a  verdict  for  the  plaintiffs,  the  foreman 
saying,  ''We  give  only  20Z.  damages  against  the  defendants, 
inasmuch  as  we  think  the  blame  is  not  attributable  to  them  alone, 
and  because  the  barge  was  not  *properly  trimmed."  The  Lord  [  *^^  3 
Chief  Justice  gave  the  defendants  leave  to  move  to  enter  a  verdict 
for  them. 

Shee,  Serjt.  now  moved  accordingly  for  leave  to  enter  a  verdict 
for  the  defendants,  or  a  new  trial : 

The  finding  of  the  jury,  qualified  by  the  statement  by  which  it 
was  accompanied,  entitled  the  defendants  to  a  verdict  in  their 
favour.  If  the  injury  was  occasioned  partly  by  the  misconduct 
of    the    plaintiffs    or  their   servants,   they    are    not    entitled    to 


TiNDAL,  Ch.  J. : 

I  see  no  ground  whatever  for  entering  a  verdict  for  the  defendants. 
The  jury  meant  to  say  that  the  loss  was  partly  owing  to  one  steam- 
boat and  partly  to  the  other.  Neither  is  there  any  ground  for 
sending  the  case  to  a  new  trial.  The  jury  took  into  their  considera- 
tion the  circumstance  that  the  barge  was  not  well  trimmed.  It 
might,  however,  have  crossed  the  river  in  safety  but  for  the  swell 
raised  by  the  JVater  Lily. 

COLTMAN,  J. : 

An  incidental  observation  made  by  one  of  the  jury  in  delivering 
the  verdict,  cannot  be  looked  at  as  part  of  the  verdict,  although  it 
may  well  induce  the  Judge  to  request  the  jury  to  reconsider  the 
case.  The  foreman  is  to  give  in  the  verdict,  but  he  has  no  power 
to  qualify  that  verdict  by  any  observation  he  may  think  fit  to  add. 

Erskine,  J. : 

I  also  am  of  opinion  that  there  is  no  ground  for  entering  a  verdict 
for  the  defendants,  and  that  the  verdict  found  for  the  plaintiffs  was 
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Smith  right.  The  *jury  might  well  conclude  from  the  evidence  that  the 
DoBsoN.  defendants  had  either  caused  or  contributed  to  the  accident. 
[  •02  ]  Though  the  swell  occasioned  by  the  Water  Lily  might  not  have 
sunk  the  barge  if  the  water  had  not  been  previously  agitated  by  the 
Ramona,  still,  if  the  jury  thought  that  the  accident  would  not  have 
occurred  but  for  the  improper  conduct  of  the  defendants'  servants, 
the  defendants  were  in  strictness  liable  for  the  whole  damage.  The 
jury  appear  to  have  thought  it  not  fair  to  hold  the  defendants  liable 
for  the  whole  damage  when  they  were  not  alone  in  fault.  Though 
the  jury,  in  taking  this  view  of  the  case  (i),  may  have  been  justified 
in  reducing  the  damages,  it  can  form  no  ground  of  complaint  on 
the  part  of  the  defendants. 

Mauls,  J. : 

I  also  am  of  opinion  that  there  is  no  pretence  for  disturbing  this 

verdict  on  the  motion  of  the  defendants.     It  has  been  suggested 

that  the  finding  amounted  to  a  verdict  for  the  defendants,  the  jury 

having  irregularly  assigned  a  reason  for  giving  the  plaintiff's  smaller 

damages  than  they  were,  perhaps,  entitled  to  recover.     Scarcely 

any  verdict  would  stand  if  it  could  be  set  aside  because  the  jury 

had  reasoned  inconclusively.     The  trial  by  jury  is  not  founded  upon 

an  absurd  supposition  that  all  twelve  will  reason  infallibly  from  the 

premises  to  the  conclusion. 

Rule  refused. 

1841.  PONTIFEX  V.  BIGNOLD. 

SfayiH.        ^3  jj^   ^  Q   63—83;  S.  C.  3  Scott,  N.  B.  390;  10  L.  J.  C.  P.  259;  9  Dowl. 
^g,]  P.O.  860.) 

Case  lies  for  false  representations  as  to  the  affairs  of  an  Insuranoe 
Company,  whereby  the  plaintiff  was  induced  to  effect  an  insurance  with 
the  Company,  although  no  actual  pecuniary  damage  has  been  sustained, 
beyond  the  payment  of  premiums. 

In  an  action  for  misrepresentation  as  to  the  proceedings  of  an  Insuranoe 
Company,  the  declaration  set  forth  several  rules  and  regulations  of  the 

(1)  No  action  would  lie  against  the  The  leave  to  move  to  enter  a  verdict 

owners  of  the  Ramona ^  if  it  appeared  for  the  defendants  appears  to  have 

that,  notwithstanding  any  wrongful  been  founded,  less  upon  any  question 

act  on  their  part,  no  injury  would  have  of  liability  as  between  the  Ramona 

resulted  to  the  plaintiffs  but  for  the  and  the   Water  Lilyj   than  upon  the 

subsequent  wrongful  act  of  the  defen-  question  of  liability  as  between  the 

dants.    The  view    of   the   case  thus  latter  and  the  damaged  barge,  im- 

taken  by  the  jury  would,  therefore,  properly    stowed,    and   insufficiently 

exclude  the  plaintiffs  from  recovering  navigated  by  a  drunken  man  and  a 

an  adequate  indemnity  for  the  wrong  boy. 
and  injury  which  they  had  sustained. 
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Company,  and  alleged  that  the  defendant  fraudulently  represented  that      Pontifex 
these  niles  and  regulations  had  been  complied  with,  knowing  the  fact  to  be  v. 

otherwise.     A  plea, — stating  that  these  rules  and  regulations  had  been  so      Bionold. 
fully  complied  with  as  was  necessary  for  the  maintenance  of  the  Company, 
and  of  such  insurances  as  had  been,  or  might  be,  effected, — was  held  bad. 

Case.  The  declaration  stated,  that  before  the  committing,  &c., 
to  wit,  on  the  Ist  of  Jaly,  1808,  [the  deed  of  settlement  of  the 
Norwich  Union  Life  Insurance  Society  had  been  printed  and 
published,  and  recited  at  length  certain  clauses  of  the  deed  which 
provided  as  follows : 

Clause  3.  That  the  Society  should  be  under  the  management 
of  twenty-four  Directors,  with  power  to  the  trustees  of  the  Society 
to  choose  additional  Directors  or  to  fill  vacancies. 

Clause  5.  That  a  meeting  of  twelve  or  more  of  the  Directors, 
to  be  called  a  Court  of  Directors,  should  be  held  annually  in  the 
month  of  December,  or  oftener  if  necessary,  to  examine  the  state- 
ments which  were  to  be  laid  before  them  by  the  secretary  and  to 
order  and  direct  the  affairs  of  the  Society  with  the  advice  and 
assistance  of  the  secretary. 

Clause  6.  That  six  of  the  Directors  should  constitute  a  com- 
mittee of  Directors,  each  member  to  be  qualified  by  insurance  with 
the  Society  in  the  sum  of  1002.  or  upwards  for  the  whole  duration 
of  life.  The  committee  were  to  meet  monthly  at  the  secretary's 
office  to  deal  with  applications  for  insurance,  the  issue  and  execu- 
tion of  policies,  to  order  investments  of  the  funds  of  the  Society  in 
the  names  of  the  trustees  or  any  four  of  them,  and  to  manage  and 
direct  the  usual  and  customary  business  of  the  Society.  Three 
members  were  to  form  a  quorum.  Vacancies  in  the  committee 
were  to  be  supplied  from  the  general  body  of  the  Directors,  the 
election  being  made  by  the  votes  of  a  majority  of  the  Directors  at 
a  Court  of  Directors  specially  summoned  and  confirmed  at  a  second 
Court.  This  clause  also  provided  that  there  should  be  twenty-four 
trustees  of  the  Society  and  that  a  majority  of  the  Directors  present 
at  a  Court  should  have  power  to  elect  additional  trustees  or  to  fill 
vacancies.  All  securities  taken  by  the  Society  were  to  be  taken 
in  the  names  of  the  trustees  or  of  any  four  or  more  of  them  who 
upon  their  resignation  or  removal  were  to  surrender  their  interest 
therein  in  such  manner  and  to  such  persons  as  the  committee  of 
Directors  should  appoint. 

Clause  12.  That  there  should  be  a  secretary  of  the  Society  who 
should  give  constant  attendance  by  himself  or  his  clerk  at  the 
Society's  office.     The  duties  of  the  secretary  were  to  keep  the  books 
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PoNTiKKx     and  enter  the  minutes  of  meetings  of  the  Court  or  committee  of 
BiGNOLD.      Directors  and  of  the  general  meetings  of  the  Society  and  to  see  that 
the  orders  of  the  Court  or   committee   of    Directors   were  duly 
complied  with  and  carried  into  execution. 

Clause  14.  That  the  secretary  should  be  paid  by  a  percentage 
on  the  sums  received  for  insurance,  out  of  which  he  was  to  pay  the 
staff. 

Clause  20.  That  Thomas  Bignold  should  be  the  first  secretary 
of  the  Society,  with  power  to  nominate  either  of  his  sons  as  his 
successor. 

Clause  25.  That  once  in  two  years  the  secretary  should  prepare 
an  account  of  the  state  of  the  Society's  funds  and  finances  and 
calculate  the  outstanding  risks. 

Clause  26.  That  within  one  month  after  the  completion  of  each 
biennial  calculation  a  general  meeting  of  the  Society  should  be 
called,  and  that  if  it  should  appear  to  such  general  meeting  that 
the  funds  of  the  Society  were  more  than  sufficient  to  pay  the  claims 
made  or  liable  to  be  made  upon  the  Society,  the  members  present 
at  such  general  meeting  should  declare  a  dividend  of  the  surplus 
(after  reserving  one  fifth  part  of  such  surplus,  which  should  be 
funded  for  the  purpose  of  accumulating  and  forming  a  permanent 
capital  to  answer  demands  in  case  of  any  extraordinary  mortality 
among  the  members)  unto  and  amongst  those  members  of  the 
Society  who  should  be  insured  by  and  with  the  Society  upon  and  for 
the  whole  duration  of  life  (those  who  had  become  members  in  the 
then  current  year  only  excepted).  If  it  should  appear  that  the 
funds  were  insufficient  to  pay  the  claims  made  or  then  liable  to  be 
made,  the  general  meeting  had  power  to  direct  payment  by  the 
members  in  proportion  to  their  shares  of  the  sums  necessary  to 
make  good  the  deficiency. 

Clause  35.   That  the  provisions  of  the  deed  of  settlement  should 
be  binding  on  future  members  as  well  as  on  subscribers.] 
[  71  ]  Averment :  that  afterwards,  to  wit,  on  the  day  and  year  first 

aforesaid,  a  certain  Society  was  constituted  for  the  purposes  afore- 
said, and  falsely  pretended  and  assumed  to  be  constituted  and 
conducted  according  to  the  deed  so  recited  and  set  forth  in  the  said 
publication;  and  that  before  the  committing  ibc,  to  wit,  on  the 
1st  of  July,  1831,  the  defendant,  then  being  and  acting  as  the 
secretary  of  the  Society,  did  issue,  circulate,  and  distribute,  for  and 
in  the  name  of  the  Society,  so  falsely  pretending  to  be  constituted 
and  conducted  as  aforesaid^  and  then  called  the  Norwich  Union 
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Life  Insurance  *  Society,  a  certain  prospectus  or  printed  statement  Pontifex 
of  the  funds  and  regulations  of  the  Society,  and  of  the  bonuses  bignold. 
that  had  been  declared  on  the  amount  of  premiums  deposited  by  [  *72  ] 
the  members  at  various  periods  since  the  formation  of  the  Society 
up  to  the  year  1829,  which  said  prospectus  or  printed  statement 
contained,  among  others,  the  statements  following,  that  is  to  say, 
that  the  first  addition  to  the  sums  insured  in  the  said  office  was 
made  on  the  28th  of  June,  1816,  when  a  bonus  of  20  per  cent,  was 
declared  on  the  amount  of  premiums  deposited  by  the  members 
insured  previously  to  July,  1815,  that  the  second  addition,  assigned 
on  the  28th  of  July,  1828,  was  24  per  cent,  on  all  premiums 
deposited  prior  to  July,  1822,  making,  on  the  payments  made 
previously  to  July,  1815,  a  total  addition  of  44  per  cent.,  and  that 
the  third  addition  was  declared  on  the  29th  of  August  then  last, 
and  was  25  per  cent,  on  all  premiums  deposited  prior  to  July, 
1829,  making  a  total  addition  of  69  per  cent,  on  all  assurances 
effected  prior  to  1815,  and  of  49  per  cent,  on  all  assurances  effected 
prior  to  1822 ;  that  afterwards,  and  before  the  committing,  &c.,  to 
wit,  on  the  9th  of  July,  1831,  the  plaintiff,  being  desirous  of  effect- 
ing an  insurance  with  the  Company  for  the  term  of  his  life,  on  such 
terms  and  conditions  as  the  Company  and  the  plaintiff  should 
mutually  agree,  did  apply  to  the  defendant,  so  then  being  the 
secretary  as  aforesaid,  for  information  about  the  same,  and  did 
inquire  of  the  defendant,  and  request  the  defendant  to  inform  him 
the  plaintiff,  whether  the  above  recited  articles,  provisoes,  &c.  con- 
tained in  the  said  deed  of  settlement,  as  set  forth  in  the  said 
publication,  had  been  duly  complied  with,  performed,  observed, 
kept,  and  fulfilled,  and  whether  the  above  recited  statements 
concerning  the  funds  and  pecuniary  affairs  and  prosperity  and 
bonuses  of  the  Society  so  contained  in  the  said  prospectus  or 
printed  statement  of,  &c.  were  true  *and  correct ;  nevertheless,  the  [  •73  j 
defendant,  well  knowing  the  premises,  and  that  the  above  recited 
articles,  provisoes,  &c.,  so  contained  in  the  said  deed  of  settlement, 
had  not  nor  had  any  of  them  been  duly  complied  with,  observed, 
kept,  or  fulfilled,  and  that  the  above  recited  statements  concerning 
the  funds  and  pecuniary  affairs  and  prosperity  and  bonuses  of  the 
Society,  so  contained  in  the  said  prospectus  or  printed  statement 
of,  i&c,  were  not,  nor  were  nor  was  any  of  them  strictly  true  or 
correct,  but  contriving  and  fraudulently  intending,  craftily  and 
subtly  to  deceive  and  injure  the  plaintiff  in  this  behalf,  on  the  day 
and  year  last  aforesaid,  falsely,  fraudulently,  and  deceitfully,  in 
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PoNTiFEx  answer  to  the  said  inquiries,  did  represent  and  affirm  that  the  above 
BiGNOLD.  recited  articles,  provisoes,  &c.  so  contained  in  the  said  deed  of 
settlement,  had,  and  each  and  every  of  them  had,  been  duly 
complied  with,  performed,  observed,  kept,  and  fulfilled,  and  that 
the  above  recited  statements,  concerning  the  funds  and  pecuniary 
affairs  and  prosperity  of  the  Society,  so  contained  in  the  said 
prospectus  or  printed  statement  of,  &c.  were,  and  each  and  every 
of  them  was,  strictly  true  and  correct.  By  means  of  which  repre- 
sentations and  affirmations  so  made  as  aforesaid,  the  plaintiff,  not 
knowing  to  the  contrary,  but  believing  therefrom  that  the  said 
Society  was  in  the  condition  and  in  the  circumstances  and  state  so 
described  and  affirmed  by  the  defendant,  and  that  its  affairs  were 
duly,  lawfully,  and  regularly  administered  and  conducted  according 
to,  and  in  conformity  with,  the  several  above  recited  articles,  «tc. 
so  contained  in  the  said  deed  of  settlement,  afterwards,  to  wit,  on 
the  said  11th  of  July,  1881,  entered  into  a  certain  policy  of 
insurance  with  the  Society,  on  his,  the  plaintiff's,  life,  for  the  time 
and  upon  the  terms  therein  mentioned  (which  policy  of  insurance, 
sealed  with  the  seal  of  John  Patteson,  Francis  Noverre,  and  John 
[  ♦74  ]  Crowe,  the  date  whereof  was  the  *day  and  year  last  aforesaid,  the 
plaintiff  brought  into  Court  (i)),  and  paid  thereon,  according  to  the 
terms  of  the  said  policy,  to  the  Society  when  the  same  became 
respectively  due,  divers  sums  of  money,  to  wit,  84/.  5«.,  as  and  for 
a  premium  on  such  policy  of  insurance  for  one  year,  commencing 
from  the  day  and  year  last  aforesaid,  and  ending  on  the  11th  of 
July,  1832. 

The  declaration  then  set  out  annual  payments  of  premium  to  the 
year  ending  on  the  11th  of  July,  1840.  Averment:  that  the 
defendant,  at  the  time  of  making  the  said  representations  and 
affirmations,  well  knew  that  the  recited  articles,  &c.  contained  in 
the  deed  of  settlement  had  not  been,  nor  were,  duly  performed, 
complied  with,  observed,  kept,  or  fulfilled,  in  this,  to  wit,  that  the 
trustees  had  not  chosen  and  did  not  choose,  new  Directors  to  supply 
such  vacancies  in  their  numbers  as  had,  from  time  to  time,  occurred 
by  death,'  resignation,  or  otherwise,  but,  on  the  contrary  thereof, 

(1)  It  is  said  in  Com.  Dig.  Pleader  Here,  however,  the  deed  is  pleaded  by 

(0  3),  that  there  need  be  no  ;/ro/er«  of  way  of  inducement;  the  action  not 

a  policy  of  insurance ;  but  on  refening  being      founded      thereon.       I^ro/trt 

to  the  case  there    cited    {Suister    v.  appears  therefore  to  have  been  un- 

CoeU),    1    Siderfin,    386,    though    the  necessarj*.     See    Ban  fill  v.    Lriyh^   s 

policy  is  declared  upon  as  made  ptr  T.  It.  571  ;  1  Wms.  Saund.  9. 
Bcripium^  it  is  not  said  to  be  aigillatum. 
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when  and  before  the  committing,  &c.,  to  wit,  on  the  22nd  of  May,     poktifex 

1815,  one  of  the  said  Directors,  to  wit,  Starling  Day,  &c.,  died,  no     bionold. 

new  Director  was  elected  in  his  place  to  supply  such  vacancy, 

according  to  the  provisions  of  the  deed.     The  declaration  then  set 

out  a  similar  omission  upon  other  vacancies  occurring.    Averment : 

that  twelve  or  more  of  the  Directors,  called  a  Court  of  Directors  of 

the  Society,  did  not  meet  at  any  time  in  the  month  of  December  in 

every  year,  to  receive  and  examine  the  statements  of  the  affairs  and 

transactions  of  the  Society  which  should  have  been  then  laid  before 

them   by  the  secretary  *of   the   Society,   and  by  and   with  the        [  'TS  ] 

assistance  of  the  secretary  for  the  time  being,  to  order  and  direct 

all  the  affairs  of  the  said  Society,  but  on  the  contrary  thereof,  in 

the  month  of  December,  1826,  no  such  number  of  twelve  or  more 

of  the   Directors  did  meet  for  the  purposes  aforesaid.     Similar 

averments  as  to  the  four  following  years.     That  no  committee  of 

the  Directors,  constituted  as  in  the  said  deed  poll  was  provided,  did 

meet  weekly  at  the  house  or  office  of  the  Society,  amongst  other 

things,  to  order  investments  of  the  funds  of  the  Society  in  the 

names  of  the  trustees,  or  any  four  of  them ;  but,  on  the  contrary 

thereof,  divers,  to  wit,  1,000  weeks,  commencing  from  the  28rd  of 

June,  1814,  and  ending  the  2Srd  of  June,  18B1,  were  suffered  to 

elapse  without  any  committee  of  Directors,  so  constituted  as  in  the 

said  deed  poll  was  provided,  meeting^at  the  house  or  office  of  the 

Society,  and  without  any  investments  of  the  funds  of  the  Society 

being  so  ordered  in  the  names  of  the  trustees  or  any  four  of  them, 

as  in  the  said  deed  poll  was  also  provided;  and  that  for  a  long 

space  of  time,  to  wit,  from  the  24th  of  June,  1814,  to  the  24th  of 

June,  1881,  twenty-four  Directors  of  the  Society  were  not  nor  were 

new  trustees,  chosen  to  supply  such  vacancies  in  their  numbers  as 

did,  from  time  to  time,  occur  by  death,  resignation,  or  otherwise, 

according  to  the  provisions  of  the  recited  deed.    That  the  securities 

taken  by  the  Society  were  not,  nor  had  been,  taken  by  and  in  the 

names  of  the  trustees,  or  by  and  in  the  names  of  any  four  of  them, 

that  the  said  committee  of  Directors  had  appointed;  but  on  the 

contrary  thereof  afterwards,  to  wit,  on  the  25th  of  June,  1825,  divers 

securities,  to  wit,  1,000,  taken  by  the  Society  for  a  large  amount,  to 

wit,  to  the  amount  of  50,000i.  were  taken  by,  and  in  the  name  of, 

the  defendant,  contrary  to  the  provisions  and  effect  of  the  deed  of 

settlement.     That  the  defendant,  then  so  being  secretary  of  the 

said  Society,  had  *not  seen  and  did  not  see,  according  to  the  provi-        [  ^76  ] 

bions  and  effect  of  the  deed  of  settlement  and  his  duty  in  that 
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PoNTiFEx  behalf,  that  the  orders  made  by  the  Court  and  committee  of 
BioNOLD.  Directors  touching  the  disposition  of  the  moneys  of  the  Society, 
and  all  other  orders  of  the  said  Court  and  committee  of  Directors, 
at  their  weekly  and  other  meetings,  were  duly  complied  with  and 
carried  into  execution.  That  the  defendant  being  secretary  to  the 
said  Society  as  aforesaid,  did  not,  once  in  two  years,  between  the 
months  of  June  and  September,  prepare  an  account  of  the  state  of 
the  Society's  funds  or  finances,  and  calculate  the  outstanding  risks; 
but  on  the  contrary  thereof,  afterwards,  and  before  the  committing, 
&c.,  to  wit,  on  the  24th  of  June,  1881,  suffered  and  permitted  a 
long  space  of  time,  to  wit,  sixteen  years,  beginning,  &c.  and  ending, 
&c.  to  elapse  without  any  such  account,  contrary  to  the  provisions 
and  effect  of  the  deed  of  settlement.  That  no  general  meeting  of 
the  members  of  the  Society  was  called,  as  by  the  twenty-sixth 
article  of  the  deed  of  settlement  was  required  and  directed ;  but  on 
the  contrary  thereof,  although  no  such  meeting  was  called,  and 
although  the  funds  of  the  Society  were  not  more  than  sufficient  to 
pay  the  claims  made,  or  liable  to  be  made,  upon  the  Society,  yet 
afterwards  and  before  the  committing,  &c.,  to  wit,  on  the  29th  of 
August,  1880,  a  certain  dividend  of  supposed  surplus  was  declared 
unto  and  amongst  the  members  insured  by  and  with  the  Society, 
without  reserving  one  fifth  part  of  such  surplus,  to  be  funded  for 
the  purpose  of  accumulating  and  forming  a  permanent  capital  to 
answer  the  demands  that  might  be  made  upon  the  Society  in  case 
of  any  extraordinary  mortality  amongst  the  members,  contrary  to 
the  provisions,  effect,  and  meaning  of  the  deed  of  settlement ;  and 
that,  in  truth  and  in  fact,  the  above  recited  statements  concerning 
[  *77  ]  the  funds  and  pecuniary  affairs  and  prosperity  of  the  Society,  *80 
contained  in  the  said  prospectus  or  printed  statement  of,  &c. 
were  not,  each  or  any  of  them,  strictly  true  and  correct,  in  this,  to 
wit,  that  the  third  addition  to  the  sums  insured,  which  was  declared 
on  the  29th  of  August,  1880,  of  25  per  cent,  on  all  premiums 
deposited  prior  to  July,  1829,  making  a  total  addition  of  69  per 
cent,  on  all  insurances  effected  prior  to  1815,  and  of  49  per  cent, 
on  premiums  deposited  prior  to  1822  was,  in  truth,  a  false  and 
fraudulent  addition,  the  funds  of  the  Society  not  being  more  than 
sufficient  to  pay  the  claims  made,  or  liable  to  be  made,  upon  the 
Society,  after  reserving  one  fifth  part  of  such  surplus  to  be  funded 
for  the  purpose  of  accumulating  and  forming  a  permanent  capital 
to  answer  the  demands  that  might  be  made  upon  the  Society,  in 
case  of  any  extraordinary  mortality  amongst  the  members,  as  by 
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the  twenty-sixth  article  it  was  required  should  be  done.  By  means  Pontifex 
whereof,  and  of  the  said  fraudulent  misrepresentations  and  deceit  bionold. 
of  the  defendant,  the  plaintiff  had  been  defrauded  and  deceived  in 
making  and  effecting  the  said  policy,  and  in  making  the  said  pay- 
ments of  the  said  premiums,  from  time  to  time,  and  the  said  policy 
was  of  much  less  value  to  the  plaintiff  than  if  the  said  representa- 
tions of  the  defendant  had  been  true  in  substance  and  in  fact,  to 
wit,  1,0002.  of  less  value ;  and  by  means  thereof  the  plaintiff  was 
likely  to  lose  the  whole  benefit  of  his  said  policy  and  of  the  said 
sums  of  money  so  paid  by  him  as  aforesaid  to  the  said  Society  as 
premiums  for  the  same. 

Fifth  plea :  that  the  articles,  provisos,  powers,  conditions,  laws, 
constitutions,  ordinances,  regulations,  and  agreements  contained  in 
the  deed  of  settlement,  had  been  and  were  so  fully  complied  with, 
performed,  observed,  kept,  and  fulfilled,  and  the  funds  and  pecuniary 
afiiairs  of  the  Society  had  been  and  were  so  duly  regulated  and 
administered,  as  was  necessary  for  the  maintenance  and  security  of 
the  Society,  and  of  such  insurance  *as  then  had  been,  or  thereafter  [  '78  ] 
might  be,  effected  therewith.    Verification. 

Special  demurrer,  assigning  for  causes,  that  the  plea,  instead  of 

containing  a  distinct  and  certain  answer  to  the  several  and  specific 

averments  of  breaches  and  non-performances  of  the  said  articles, 

provisos,  &c.  in  the  deed  of  settlement,  contained  only  a  general 

statement  that  the  same  had  been  and  were  duly  complied  with, 

performed,  observed,  kept,  and  fulfilled,  and  the  funds  and  pecuniary 

affairs  of  the  said  Society  had  been  duly  regulated  and  administered, 

not  showing  how  and  in  what  manner  the  same  had  been  kept  and 

fulfilled,  or  to  what  particular  breach  in  the  declaration  the  plea 

related,  or  whether  it  referred  to  aflfirmative  or  negative  provisos, 

powers,  &c.,  or  whether  it  related  merely  to  the  effect  of  observing 

and  keeping  the  said  articles,  &c.,  or  whether  it  was  intended  to 

allege  that  they  were  in  fact  respectively  kept  and  observed ;  that 

it  was  alleged  in  the  plea,  that  the  said  articles  were  duly  complied 

with,  performed,  observed,  kept,  and  fulfilled,  and  the  funds  and 

pecuniary  affairs  of  the  Society  had  been  and  were  duly  regulated 

and  administered  thereby,  by  using  the  word  **  duly,"  raising  for 

the  consideration  of  the  jury  a  question  of  law,  and  not  one  of  fact 

merely;    that  the  plea  was   so  general  and   uncertain,  that  no 

intelligible  issue  could  be  raised  or  taken  thereon ;  that  the  plea 

did  not  confess  and  avoid,  or  deny,  any  of  the  material  allegations 

in  the  declaration,  in  such  a  manner  that  the  plaintiff  could  safely 
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PoKTiFEx  reply  thereto ;  that  if  the  plain tiif  replied  thereto,  he  could  only 
BiGMOLD.  restate  and  repeat  the  breaches  already  alleged  in  the  declaration  ; 
that  the  plea  was  double  and  multifarious;  that  it  should  have 
concluded  to  the  country,  and  not  with  a  verification ;  that  it  was 
pleaded  as  if  it  were  an  answer  to  the  whole  declaration,  whereas 
[  '79]  it  was  only  an  answer  ♦to  part  thereof,  and  that  it  contained  an 
immaterial  traverse.    Joinder  in  demui:rer  (i). 

Stephen,  Serjt.  (with  whom  was  Petersdorff),  in  support  of  the 
demurrer : 

The  defendant  has  put  a  frivolous  plea  upon  the  record,  for  the 
purpose  of  inviting  a  demurrer.  The  declaration  is  for  false  and 
fraudulent  representations, — the  most  prominent  of  which  is  the 
statement,  that  the  proprietors  were  entitled  to  a  bonus  of  75  per 
cent. ;  whereby  the  plaintiff  sustained  damage.  The  plea  (which  is 
pleaded,  together  with  the  Statute  of  Limitations  and  a  variety  of 
other  defences,)  admits  the  truth  of  all  these  allegations. 

(TiNDAL,  Ch.  J. :  In  substance  the  defendant  says,  "  You  are  not 
much  hurt.**) 

In  other  words,  the  plea  is  pleaded  to  the  amount  of  damages. 

(Maule,  J. :  The  plea  does  not  meet  that  part  of  the  declaration 
which  charges  the  defendant  with  issuing  a  fraudulent  prospectus. 

TiNDAL,  Gh.  J.  asked  ChanneU,  Serjt.  if  he  meant  to  support 
the  plea.) 

The  plea  is  insufficient  in  form  and  in  substance.  It  is  an 
argumentative  denial  of  the  allegation  of  damage.  The  traverse  of 
an  allegation  should,  in  substance  if  not  in  form,  be  in  the  terms  of 
that  allegation.     The  plea  is  evasive  in  another  point  of  view.    It 

(1)  The  points  marked  for  argument  was  nothing  in  the  declaration  which 

by  the  plaintiff  were  an  echo  of  the  connected  the  alleged  misrepresenta- 

special  causes  of  demurrer.  tions  with  any  depreciation  in    the 

The  points  marked  by  the  defendants  value  of  the  policy,  or  which  showed 
were,  '*  That  the  declaration  was  in-  that  the  insurers  were  unable  or  on- 
sufficient,  and  disclosed  uo  right  of  willing  to  satisfy  any  demand  upon 
action,  inasmuch  as,  even  if  the  them  which  might  arise  under  the 
alleged  misrepresentations  were  made,  policy,  or  that  the  insurance  had  been 
it  did  not  appear  that  the  plaintiff  had  abandoned  by  the  plaintiff,  or  that  he 
sustained  any  injtiry  thereby,  either  had  been  injured  in  any  respect  by 
by  the  loss  of  his  policy  or  by  any  effecting  it." 
insecurity  in  his  insurance ;  that  there 
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merely  says  that  the  articles,  &c.  were  so  duly  performed  as  was     Pontifkx 
necessary  *for  the  maintenance  and  security  of  the  Society.     The     bignold. 
allegation  in  the  plea  should  have  been,  "  True  it  is  that  the       [  'SO  ] 
articles  were  not  performed,  but  the  non-performance  was  not 
material:"  Griffiths  v.  Eylesii).    Here,  the  language  of  the  plea 
is  too  general  for  a  plea  of  a  qualified  performance. 

The  plaintiff  could  have  replied  to  this  plea  only  by  re-asserting 
the  allegations  of  the  declaration.  It  is  true,  that  no  pecuniary 
damage  actually  sustained  is  shown  in  the  declaration ;  nor  was  it 
necessary.  In  Furnis  v.  Leicester  {2)  an  action  was  held  to  be 
maintainable  against  a  party  who  had  sold  to  the  plaintiff  the 
sheep  of  J.  8.  a  stranger  as  his  own,  although  it  was  objected  that 
the  declaration  did  not  show  that  the  plaintiff  had  damage,  or  that 
J.  S,  had  retaken,  or  sued  for,  the  sheep.  So,  in  Blofield  v. 
Payne  (3),  it  was  held  that  a  manufacturer,  whose  mark  is  used  by 
another  manufacturer,  may  maintain  an  action  for  the  piracy, 
though  he  has  sustained  no  actual  damage :  Marzetti  v.  Williams  (4) ; 
The  Tunbridge  Dipper's  case  (t) ;  Lyde  v.  Barnard  (6) .  But  supposing 
the  allegation  of  damage  in  the  declaration  to  be  insufficient  and 
defective,  the  objection  for  want  of  certainty  and  particularity,  could 
be  taken  only  upon  special  demurrer ;  the  fault  is  cured  by  pleading 
over.  In  Pewtress  v.  Austen  (7),  this  Court  refused  to  arrest  judg- 
ment upon  a  count  for  a  deceit,  in  which  it  was  averred,  that  the 
defendant  represented  to  the  plaintiff,  that  a  lessor  required  1502. 
premium  for  a  lease,  whereas  he  required  only  lOOZ. ;  whereby  the 
defendant  *fraudulently  obtained  from  the  plaintiff  60Z.,  without  [  •si  ] 
alleging  that  the  50Z.  was  paid  by  the  plaintiff  in  addition  to  the 
lOOZ.  which  he  was  bound  to  pay.  The  effect  of  pleading  over  in 
the  present  case  is  the  same  as  that  of  the  verdict  in  Pewtress 
V.  Austen.  Trower  v.  Chadwick  (8)  is  one  of  a  series  of  cases 
establishing  this  proposition. 

ChanneU,  Serjt.  (with  whom  was  Talfourd,  Serjt.),  contra  : 

It  is  submitted  that  this  plea  is  good.     The  plaintiff  can  recover, 
only  by  showing  both  a  wrongful  act  done  by  the  defendant  and 

(1)  1  Bos.  &  P.  417.  (5)  Weller  v.  Baker,  2  Wils.  414. 

(2)  Cro.  Jac.  474.  (6)  46  R.  E.  269  (1  M.  &  W.  101 ; 

(3)  38  R  E.  270  (4  B.  &  Ad.  410 ;  1      Tyr.  &  G.  250). 

X.  &  M.  353).     But  see  Syktsy,  Sijkts,  (7)  16  R.  R.  667  (6  Taunt.  522 ;  2 

27  R.  R.  420  (3  B.  &  C.  541 ;  5  Dowl.  Marsh.  217). 

&  Ey.  292).  (8)  43   R.  R.  659  (3  Ring.   N.   C. 

(4)  35  R.  R.  329  (1  B.  &  Ad.  415).  334  ;  3  Scott,  699). 
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PoNTiFEJE  resulting  damage  to  himself.  The  proposition  that  special  damage 
BiGNOLD.  need  not  be  proved,  is  untenable.  In  Lyde  v.  Barnard  the  only 
point  discussed  was,  whether  the  false  representation  there  made 
was  a  representation  concerning  or  relating  to  the  credit  and  ability 
of  the  party  whose  position  was  misrepresented,  so  as  to  come 
within  the  sixth  section  of  Lord  Tenterden's  Act  (i).  The  Tunbndge 
Dijyper's  case  was  the  case  of  an  invasion  of  a  previously  existing 
right.  Blqfield  v.  Payne  was  a  case  of  the  same  nature.  Littledale, 
J.  there  says  (2),  ''  The  act  of  the  defendants  was  a  fraud  upon  the 
plaintiff;  and  if  it  occasioned  him  no  specific  damage,  it  was  still, 
to  a  certain  extent,  an  injury  to  his  right."  It  is  not  denied  that 
the  invasion  of  an  existing  right,  is  sufficient  to  support  an  action, 
without  proof  of  special  damage.  In  Marzetti  v.  Williavis  the 
action  was,  not  for  a  tort,  but  for  a  breach  of  contract. 

(TiNDAL,  Ch.  J. :  Does  not  the  case  range  itself  in  that  class  of 
cases,  where  actions  have  been  held  to  be  maintainable  for  false  and 
fraudulent  representations,  whereby  the  plaintiff  was  induced  to  do 
[  ^82  ]        *an  act  by  which  he  is  injured,  as  Pasley  v.  Freeman  /  (3).) 

Turner  v.  Leicester  was  a  case  of  implied  warranty  on  a  eale. 
But  in  actions  for  torts  both  damnum  et  injuria  must  appear  on 
the  face  of  the  declaration.  It  is  sufficient  if  the  plea  may,  by 
a  fair  construction,  be  applied  to  the  damage  alleged  in  the 
declaration.  The  declaration  in  this  case  does  not  allege  that 
the  bonuses  were  not  actually  made.  It  contains  no  allegation 
that  the  statements  of  the  defendant  were,  in  that  respect,  untrue. 
It  merely  alleges  that,  with  reference  to  the  conditions  contained 
in  the  deed  of  settlement,  the  bonuses  were  improperly  and 
fraudulently  made.  Where  special  damage  is  the  gist  of  the  action 
'   it  may  be  traversed. 

(Maule,  J. :  I  do  not  apprehend  that  it  is  denied,  that  an  allega- 
tion of  special  damage  may  be  traversed. 

(1)  9  Geo.  IV.  c  14.  714);  Dohell  v.  SUvths.  27  R.  R.  441  [li 

(2)  38  K.  R.  270  f 4  B.  &  Ad.  411).  B.  &  C.623;  5  Dowl.  &  Ry.  490) ;  Fo^Ur 

(3)  1 R.  R.  034  (3  T.  R.  51 ;  2  Smith's  v.  Charles,  31  R  R.  446  (6  Bing.  396  ; 
Lead.  Cas.  55).  Sec  also  Kyrv  v.  7  Bing.  105;  4  Moo.  &  P.  61,  741); 
Jhuis/ord,  1  East,  318  (see  U  R.R.  PolhW  v.  WalUr,  37  R.  R.  344  (3 
501) ;  Hat/craft  v.  Cnany,  (5  R.  R.  380  B.  &  Ad.  114)  ;  Swaun  v.  Phillipp»,  47 
(2  East,  92) ;  Jants  v.  Bumitu,  14  R.  R.  626  (8  Ad.  &  El.  457  ;  3  N.  &  P. 
R.   R.   683   (4  Taunt.  847) ;    Ames  v.  447). 

Milward,  20  R.  R.  603  (2  B.  Moore, 
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TiNDAL,  Ch.  J. :  If  the  secretary  had  answered  the  plaintiflf's  pontifex 
inquiries  agreeably  to  the  fact,  would  the  insurance  have  been  bigkold. 
effected?) 

Yes. 

(TiNDAL,  Ch.  J. :  I  think  not. 

CoLTMAN,  J.:  You  answer  the  allegation  of  damage  only 
argumentatively. 

Maulb,  J. :  The  plea  does  not  even  aver  that  the  policy  effected 
by  the  plaintiff  is  secure.  It  may  not  be  equally  secure,  and  may 
be  of  different  value,  by  reason  of  the  falsehood  of  the  representa- 
tions. Can  it  be  said  that  the  statement  in  the  declaration,  that 
the  policy  is  of  less  value,  is  traversed,  by  an  allegation,  that  so 
much  has  been  done  as  was  necessary  for  the  security  of  the 
insurance  ? 

Erseine,  J. :    The  object  of  parties,  in  insuring  in  one  ofBce        [  83  ] 
rather  than    in    another,   is,    generally,   the  obtaining  of    some 
collateral  advantage,  and  not  merely  increase  of  security.) 

The   declaration   does  not  disclose  sufScient  damage  to  support 
an  action. 

(Maulb,  J. :  Suppose  that,  upon  the  sale  of  a  horse,  the 
representations  were,  that  the  horse  had  two  eyes,  when  in  fact  he 
had  but  one,  would  it  not  be  sufficient  to  aver — that  the  horse  was 
of  less  value,  without  stating  how  that  defect  lessened  the  value  of 
the  horse  ? 

TiNDAL,  Ch.  J. :  This  case  appears  to  range  itself  within  the  class 
of  cases  in  which  it  has  been  held,  that  facts  lying  peculiarly  within 
the  knowledge  of  the  other  party  need  not  be  alleged  with  much 
particularity.) 

TiNDAL,  Ch.  J. : 

The  opinion  of  the  Court'  has  been  expressed  as  the  case 
proceeded. 

Judgment  for  the  plaintiff  {i). 

(1)  And  see  Shrewsbury  v.  Blount,  58  E.  E.  446  (2  Man.  &  G.  475;  2 
Scott,  N.  E.  588). 
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1841.  MARTINEZ   AND   Another  v.   GEKBER. 

May  26. 
(3  Man.  &  G.  88—92 ;  S.  0.  3  Scott,  N.  R.  386 ;  10  L.  J.  C.  P.  314 ;  5  Jur.  463.) 

[88  1 
••  Case,   per  quod  servitium  amisit,  may  be  maintained  by  the  master, 

although  the  injury  done  to  the  servant  was  not  direct,  but  consequential, 

and  the  servant  could  not  have  maintained  an  action  of  trespass  for  such 

injur}',  but  must  have  sued  in  case. 

In  case  per  quod  servitium  amisit,  a  general  allegation  of  service  is 

sufficient,  without  stating  that  the  servant  was  hired,  or  that  he  was  to 

receive  a  salary. 

Case.  The  first  count  of  the  declaration  stated,  that  one  Goss, 
before  and  at  the  time,  &c.  was,  and  from  thence  hitherto  had 
continued  and  still  was,  the  servant  and  traveller  of  the  plaintiffs ; 
and  that  Goss  on,  &c.  was  possessed  of  a  certain  phaeton,  and  of  a 
[  '8^  ]  certain  horse  then  drawing  the  same,  and  in  which  phaeton  *Go68 
was  then  riding  along  a  highway ;  and  the  defendant  was  also  then 
possessed  of  a  gig  and  horse,  then  under  his  care  and  management, 
proceeding  along  the  said  highway;  and  that  the  defendant  so 
carelessly,  negligently,  and  improperly  drove  his  said  gig  and  horse, 
that,  by  the  carelessness,  &c.  of  the  defendant,  the  said  gig  then 
ran  and  struck  with  great  violence  against  the  said  phaeton ;  and 
thereby  Goss  was  then  thrown  with  great  violence  out  of  his  said 
phaeton  upon  the  ground  there ;  and  by  means  of  the  premises, 
Goss  was  then  greatly  bruised,  and  became  and  was  sick,  disabled, 
and  unable  to  attend  to  the  necessary  business  of  the  plaintiffs, 
about  which  he  was  employed  at  the  time,  &c.,  and  so  remained 
from  thence  hitherto;  during  all  which  time,  by  reason  of  the 
premises,  the  plaintiffs  lost  the  service  of  Goss,  and  all  advantage 
which  otherwise  would  have  accrued  to  them  from  such  service : 
and  also,  by  reason  thereof,  the  plaintiffs  were  obliged  to  employ, 
and  did  necessarily  employ,  one  Gassiot,  during  the  period  aforesaid, 
as  their  traveller  and  servant  instead  of  Goss,  and  became  liable  to 
pay,  and  did  afterwards,  to  wit,  on,  &c.  necessarily  pay,  to  Gassiot 
a  large  sum  of  money,  to  wit,  i200Z.,  for  the  expenses  and  wages  of 
Gassiot  as  such  traveller  and  servant  during  the  period  aforesaid. 

The  second  count, — after  stating  the  horse  of  the  defendant  to 
be  of  a  vicious  and  unmanageable  temper  and  disposition,  insomuch 
that  the  last-mentioned  horse,  by  reason  of  its  said  vicious  and 
unmanageable  temper  and  disposition,  could  not  be  driven  in  the 
said  gig  along  the  said  highway  without  great  danger  to  all  the 
liege  subjects  of  our  lady  the  Queen,  then  travelling  in  carriages  or 
on  foot  along  the  same,  as  he  the  defendant  before  and  at  the  time 
of  the  committing,  &c.  well  knew, — alleged  that  the  defendant,  well 
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knowing  the  premises,  on,  &c.  wrongfully  caused  the  last-mentioned     Martinez 
*  horse  to  be  put  and  harnessed  to  the  said  gig,  and  then  wrongfully      gerbkr. 
and  injuriously  drove  the  same,  being  so  put  and  harnessed  to  the        [  '90  ] 
said  gig,  along  the  said  highway,  in  and  along  which  Goss  was  so 
riding  as  last  aforesaid ;  by  reason  whereof,  and  of  the  vicious  and 
unmanageable  temper  and  disposition  of  the  last-mentioned  horse 
of  the  defendant  becoming  unmanageable  while  drawing  the  said 
gig  as  aforesaid,  the  said  gig  then  ran  and  struck  with  great  force 
and  violence  against  the  said  phaeton ;  and  thereby,  &c.  as  in  the 
first  count. 

Pleas:  to  the  first  count,  not  guilty;  secondly,  to  the  second 
count,  that  the  said  horse  of  the  defendant  was  not  of  a  vicious  and 
unmanageable  temper  and  disposition,  whereby  the  said  horse 
could  not  be  driven  in  the  said  gig  along  the  said  highway  without 
great  danger  to  all  the  liege  subjects  of  our  said  lady  the  Queen, 
then  travelling,  with  carriages  or  on  foot,  along  the  same,  modo  et 
formd;  concluding  to  the  country;  thirdly,  to  the  second  count, 
that  the  defendant  did  not  know  that  the  said  horse  of  him  the 
defendant  was  of  a  vicious  and  unmanageable  temper  and  dis- 
position, whereby  the  said  horse  could  not,  <&c.  (as  in  the  last  plea). 

Upon  these  pleas  the  plaintiffs  joined  issue. 

The  cause  was  tried  before  Tindal,  Gh.  J.,  at  Guildhall,  after 
Easter  Term  last ;  when  a  verdict  was  found  for  the  plaintiffs,  upon 
all  the  issues  ;  damages,  682. 

Channell,  Serjt.,  now  moved  in  arrest  of  judgment : 

Where  a  servant  can  maintain  trespass,  or  where,  as  in  a  case  of 
seduction,  the  servant  has  no  right  of  action,  a  master  may  maintain 
an  action  on  the  case  for  the  loss  of  service ;  but  where,  as  here, 
the  remedy  of  the  servant  is  in  case,  it  is  submitted  that  the  master 
cannot  support  any  action,  the  injury  being  too  remote,  inasmuch 
as  it  is  a  consequence  upon  a  consequence. 

(Maulb,  J. :  The  injury  to  the  servant  and  that  to  the  *master       r  •gi  -. 
are  collateral  to  each  other,  and  not  consequent  upon  one  another.) 

The  injury  to  the  master  is  the  consequence  of  the  damage  suffered 
by  the  servant. 

(Maule,  J. :  A  servant  without  any  regular  engagement  might 
recover  damages  both  in  respect  of  personal  injuries  caused  by  the 
wrongful  act  of  the  defendant,  and  also  for  the  loss  arising  from 

80—2 
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Martinez     inability  to  work  and  thereby  to  earn  wages.     So  far  as  regards 
gerrkr.      ^he  disability  to  work,  the  master  stands  in  the  same  situation  as 
the  servant.) 

Secondly,  the  declaration  is  defective  in  not  stating  that  Gross  was 
employed  by  the  plaintiffs  at  a  yearly  salary,  or  that  they  were 
bound  to  pay,  or  that  they  did,  in  point  of  fact,  pay  him  any 
salary. 

TiNDAL,  Ch.  J. : 

It  seems  to  me  that  there  is  no  ground  for  the  distinction  which 
has  been  suggested.  In  this  case  the  defendant  has  committed  a 
wrongful  act,  from  which  two  consequences  have  resulted,  the  one 
to  the  masters  and  the  other  to  the  servant.  It  is  admitted  that  if 
the  defendant  had  wilfully  driven  against  the  carriage  containing 
the  plaintiffs*  servant,  this  action  might  be  maintained ;  but  it  is 
contended,  that  inasmuch  as  under  the  circumstances  of  the  present 
case  the  servant  could  only  have  sued  in  case  for  the  consequential 
damage  done  to  him,  his  employers  have  no  remedy,  the  injury 
sustained  by  them  being  too  remote.  I  am  not  aware  of  any 
reason  why  the  masters  should  be  without  remedy  merely  from  the 
circumstance,  that  the  remedy  of  the  servant  is  by  an  action  on  the 
case,  and  not  by  an  action  of  trespass.  With  respect  to  the  other 
point,  the  declaration  alleges  that  Goss  was,  and  still  is,  the 
plaintiffs'  servant,  which  is  sufficient.  There  was  no  necessity  to 
state  that  he  was  hired  at  any  wages  or  salary  (i). 

[  92  ]  COLTMAN,  J.  : 

A  loss  has  resulted  to  the  plaintiffs  by  the  wrongful  act  of  the 
defendant.  There  having  been  damnum  et  injuria,  the  plaintiffs  are 
entitled  to  redress. 

Erseine,  J. : 

The  distinction  relied  on  for  the  defendant  appears  to  me  to  be  a 
mere  verbal  distinction,  founded  upon  no  principle. 


Maulb,  J.  concurred. 


Rule  refused  (2). 


(1)  THe  damage  would  be  the  same  allegation  that  Gobs  was  and  still  is 

whether  the  services  of  the  disabled  the    plaintiffs*    servant,    shows    that 

servant  were  gratuitous  or  paid  for,  whilst    paying    Gasaiot,    they     were 

supposing  the  masters  to  be  obliged  to  entitled  to  the  services  of  Goss. 

hire  another,  or  to  do  the  work  them-  (2)  In  the  Beg.  Brev.  95  a,  is  a  writ 

selves,   or  to   leave  it  undone.    The  for  a    master:    ^'Quare  vi  et  armis 
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KNIGHT   AND   Others   v.   SELBY  (1).  i84i 

(3  Man.  &  G.  92—100 ;  S.  C.  3  Scott,  N.  R.  409 ;  10  L.  J.  C.  P.  263.)  ^ayJS. 

By  a  will  (made  before  1838),  the  testator  devised  as  follows :  **  As  to  my         t  ***^  ] 
messuages,  lands,   and  tenements,  and  real  estate,  I  dispose  thereof  as 
follows  :  I  give  and  devise  Whiteacre  unto  A.  and  B.  and  their  heirs,  for 
the  use  of  C.  for  life,  and  after  her  decease,  to  the  use  of  D.  and  E.,  as 
tenants  in  common :  "  Ueld,  that  D.  and  E.  took  a  fee. 

Debt,  for  66/.  18«.  ScL,  claimed  as  rent  due,  in  respect  of  the 
share  of  the  late  Henry  Knight,  of  Otford  Castle  and  farm,  at 
Otford,  in  Kent. 

Plea :  Nunquam  indebitatus. 

The  following  case  was  stated,  under  a  Judge's  order,  for  the 
opinion  of  the  Court : 

Robert  Parker,  being  seised  of  freehold  and  copyhold  *land,  and  [  *93  ] 
possessed  of  leasehold  estates,  by  his  will,  duly  executed,  bearing 
date  the  24th  of  June,  1829,  after  directing  the  payment  of  debts, 
and  bequeathing  to  his  wife  60,000Z.  Consols,  and  to  other  persons 
certain  specific  and  pecuniary  legacies,  gave  and  bequeathed  as 
follows:  "Also  I  give  and  bequeath  unto  Sir  Timothy  Shelley, 
Bart.,  and  Sir  John  Shelley  Sidney,  Bart.,  all  the  rest  and  residue 
of  my  ready  money,  securities  for  money,  and  monies  in  the  funds, 
upon  trust  to  invest  the  same  in  their  joint  names,  and  to  pay  to 
my  wife  Helen,  or  permit  and  suffer  her,  or  her  agent  for  her  use, 
to  receive,  the  dividends  or  interest  of  the  same  during  her  life ; 
and  after  her  decease,  upon  this  further  trust,  to  divide,  transfer, 
and  pay  the  said  stocks  and  moneys  unto  and  amongst  my  cousins, 
Thomas  Marchant,  John  Marchant,  and  the  children  of  my  late 
cousin  William  Marchant,  and  the  children  of  my  late  cousin 
Mary  Knight,  viz.,  one  equal  share  to  T.  M.,  one  equal  share  to 
J.  M.,  one  equal  share  unto  and  amongst  the  children  of  W.  M., 
and  the  remaining  share  unto  and  amongst  the  children  of  Mary 
Knight ;  the  share  of  such  child  or  children  as  shall  be  under  the 
age  of  twenty-one,  when  the  same  shall  become  transmissible  by 
the  decease  of  my  wife,  shall  be  paid  into  the  hands  of  the  natural 

mansum  ipsius  A.  apud  11.  obsederunt,  facienda,  exire,  non  permiserunt ;  per 

et  homines  et  servientes  sues,  extra  quod,  &c."     And  see  F.  N.  B.  87  N. 
mansum  prsedictum  existentes,   idem  (1)  Approved   in   Maden  v.   Taylor 

mansum,  ad  servitium  et  commodum  (1876)  4o  L.  J.  Ch.  571,  and  Yarrow  v. 

ipsius  A.  inibi  faciendum,  ingredi,  et  Knightly   (1878)  8  Ch.    D.    740 ;    47 

quosdam  alios  homines  et  servientes  L.  J.  Ch.  874.     See  7  Will.  IV.  &  1 

SU08,  inibi  existentes,  mansum  prae-  Vict.  c.  26,  s.  28,  as  to  wills  made 

dictum,  ad  terram  ejusdem  A.  exoo-  after  1837. — ^A.  C. 
lendum,   et  ad    alia    negotia    ibidem 
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Knight  parent,  or  next  of  kin,  or  guardian  appointed,  as  the  case  may 
Sklby.  be."  And  after  directing  that  the  receipt  or  release  of  the  legatees 
should  be  a  sufficient  discharge  to  his  trustees,  and  that  they  should 
not  be  accountable  for  any  more  of  his  personal  estate  than 
should  come  to  their  respective  hands,  he  proceeded :  "  As  to  my 
messuages,  lands,  tenements,  and  real  estate,  I  do  dispose  thereof 
as  follows :  I  give  and  devise  unto  the  said  Sir  Timothy  Shelley 
and  Sir  John  Shelley  Sidney,  and  their  heirs,  all  those  my  two 
third  parts  or  shares,  and  all  other  my  right  and  interest,  in  and 
[  *d4  ]  to  all  those  messuages,  lands,  and  tenements  ^situate  at  Ifield,  in 
the  county  of  Sussex ;  also  in  and  to  all  that  messuage,  lands,  and 
tenements  in  Charlewood,  in  the  county  of  Surrey,  with  every  of 
their  appurtenances,  either  in  the  same  or  in  any  other  parishes, 
situate  and  called  or  known  by  the  name  of  Westfield,  or  by  what- 
soever other  name  called  or  known;  also  all  that  my  manor  or 
royalty,  messuages,  lands,  tenements,  and  hereditaments,  and 
castle,  situate  at  Otford,  in  the  county  of  Kent,  with  all  appurte- 
nances, now  in  the  occupation  of  T.  S. ;  also  all  that  messuage  and 
farm,  and  lands,  with  the  appurtenances,  in  Ghevington,  in  the 
county  of  Suffolk;  also  my  farm  and  lands  in  Hergrave  and 
Hessell,  in  Suffolk ;  also  in  Hoo,  in  the  county  of  Kent ;  in  Ifield, 
in  the  county  of  Sussex ;  in  Charlewood,  in  Surrey ;  also  my  house 
in  Catharine  Place,  Bath;  and  all  other  my  messuages,  lands, 
tenements,  and  hereditaments,  not  herein  particularly  mentioned, 
— upon  the  following  trusts :  first,  for  the  use  of  my  wife  Helen, 
for  her  life,  and  after  her  decease,  to  the  use  of  the  said  T.  M.  and 
J.  M.,  and  the  children  of  the  said  W.  M.  and  Mary  Knight,  in 
equal  shares  and  proportions,  as  tenants  in  common."  The 
testator  further  bequeathed  to  his  said  wife,  absolutely,  certain 
other  personal  property  in  these  words:  "All  my  jewels,  plate, 
linen,  china,  carriage,  wines,  and  other  goods,  chattels,  and  effects 
whatsoever ;  "  and  appointed  her  sole  executrix. 

Eobert  Parker  died  on  the  27th  of  March,  1837.  Helen  Parker 
survived  her  husband,  and  died  on  the  30th  of  May,  1838.  Mary 
Knight  and  William  Marchant  were  both  dead  at  the  time  the  will 
was  made.  There  were  five  children  of  Mary  Knight  living  at  the 
time  of  the  death  of  the  testator,  viz.,  Thomas  Knight,  William 
Knight,  Bichard  Knight,  Mary  the  wife  of  Stephen  Grantham,  and 
Henry  Knight.  Henry  Knight  died  on  the  24th  of  July,  1887,  in 
the  lifetime  of  Helen  Parker. 

The  plaintiffs,  Thomas  Knight,  William  Knight,  Bichard  Knight, 
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uud    Stephen  Grantham,  are  now  entitled   to   *tbe   said  Henry       knioht 
Knight's  share  of  the  real  estates  of  the  testator,  provided  the  said       selby. 
Henry  Knight  took  in  fee  under  the  will.     The  defendant  has  been       [.*95  ] 
for  many  years  past  a  tenant  of  Otford  Castle  and  farm,  and  paid 
rent  in  respect  of  the  said  estate,  as  such  tenant,  to  the  testator  in 
his  lifetime  and  to  his  widow ;  and  since  her  death,  and  the  death 
of  the  said  Henry  Knight,  he  has  made  two  several  payments  on 
account  of  the  rent  due  in  respect  of  the  share,  late  of  the  said 
Henry  Knight,  to  the  plaintiffs,  but  in  the  absence  of  all  knowledge 
as  to  the  rights  of  the  parties  claiming  such  rent. 

The  question  for  the  opinion  of  the  Court  is,  whether  the  devisees 
in  remainder,  after  the  estate  for  life  devised  to  the  testator's  wife 
Helen  in  the  real  estates  of  the  testator,  took  estates  in  fee  or  for 
life  only,  under  the  said  will.  If  the  Court  shall  be  of  opinion  that 
they  took  estates  in  fee,  then  the  defendant  agrees  that  a  verdict 
and  judgment  shall  be  entered  for  the  plaintiffs,  for  66Z.  18«.  Sd. 
and  costs. 

But  if  the  Court  shall  be  of  opinion  that  the  devisees  in  remainder 
took  estates  for  life  only,  then  the  plaintiffs  agree  that  a  judgment 
shall  be  entered  against  them,  of  nolle  pi'osequi,  immediately  after 
the  decision  of  the  case,  or  otherwise,  as  the  Court  may  think  fit. 

Channelly  Serjt.,  for  the  plaintiffs  : 

The  devisees  took  the  fee  notwithstanding  the  absence  of  words 
of  inheritance.  The  testator  states  his  intention  to  dispose  of  his 
*'  messuages,  lands,  tenements,  and  real  estate."  The  term  used 
is  '*  estate  "  not  "  estates."  The  former  word  has  been  considered 
sufficient  to  carry  the  fee,  except  where  from  the  context  it  appeared 
that  the  word  was  used  in  the  same  sense  as  ''estates,"  by  which 
latter  term,  particular  property,  not  the  interest  of  the  testator 
therein,  will  be  understood  :  Gall  v.  Esdmle  (i). 

(TiNDAL,  Ch.  J. :    Has   not    that    been   decided    otherwise    in        [  ge  ] 
Chancery  ?) 

That  was  before  Oall  v.  Esdaile.  In  Doe  d.  Penivarden  v.  Gilbert  (2) 
the  words  "estate  and  effects"  were  held  sufficient  to  pass  the  fee. 
That  is  a  case  directly  in  point.     There  is  indeed  this  difference  in 

(1)  8  Bing.  323;   1  Moo.  &  S.  466;  (2)  3  Brod.  &  B.  85;  6  B.  Moore, 

and  see  Doe  d.  Leaii  v.  Lean,  1  Ad.  &      268  (see  33  R.  R.  610,  613). 
El.  N.  S.  229. 
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Knight      the  two  cases,  that  here  the  devise  is  to  trustees  and  their  heirs  ; 

Selbt.  which  appears  to  make  this  case  rather  stronger  than  Doe  -d. 
Penivarden  v.  Gilbert,  as  the  devise  to  the  trustees  and  their  heirs 
shows  in  what  sense  the  word  "estate"  is  used.  Challenger  v. 
Sheppard  (i)  would  be  directly  in  point,  except  that  there  counsel 
went  on  to  take  another  ground ;  and  as  the  Court  only  certified 
their  opinion  to  the  Lord  Chancellor,  the  grounds  upon  which  that 
opinion  was  formed  do  not  appear.  The  case  was,  however, 
argued  principally  on  the  first  point ;  and  that  alone  is  noticed  by 
the  reporter  in  the  marginal  note.  So,  where  a  tenant  in  common 
in  fee  devised  her  property  as  "  my  share  of  &c.,"  it  was  held  that 
the  devisee  took  a  fee  :  Paris  v.  Miller  (2).  In  Doe  d.  Knott  v. 
Lawton  (3),  Tindal,  Ch.  J.,  in  delivering  the  judgment  of  the 
Court,  says,  ''  The  word  *  estate '  in  a  will  has  been  held,  in  a 
series  of  cases  at  once  so  numerous  and  so  uniform,  to  extend 
to  the  quantity  of  interest  which  the  testator  has  in  the  land 
devised,  that  the  general  rule  is  laid  down,  that  it  shall  carry 
a  fee,  unless  the  intention  is  broken  in  upon,  by  other  expressions 
in  the  will  clearly  showing  that  it  is  intended  to  give  it  a  more 
limited  construction  "(4). 

Talfourd,  Serjt.,  contra  : 

The  devisees  in  remainder  took  an  estate  for  life  only.  It  has 
been  conceded,  that  unless  a  manifest  intention  appears  upon  the 
[  *97  ]  face  of  the  *will,  the  devisees  will  take  an  estate  for  life  only. 
It  must  also  be  conceded  that  the  word  *'  estate  "  in  the  introductory 
part  of  the  will,  has  not  the  effect  of  controlling  the  subsequent 
devise :  Doe  d.  Child  v.  Wright  (5),  Goodright  d.  Dreicry  v.  Bairon  (6j, 
Doe  d.  SmaU  v.  Alien  (7). 

(Maule,  J. :  The  parties  who  claim  by  devise  must  make  out  the 
affirmative  (8).) 

In  ClwlUnger  v.  Sheppard  it  is  quite  uncertain  upon  what  ground 
the  certificate  proceeded.  In  Roe  d.  Bowes  v.  Black€tt(9),  Lord 
Mansfield,  Ch.  J.  said,  that  if  the  intention  to  give  a  fee  was 

(1)  8  T.  R.  597.  trivial  expression, — '*  that  the  heir- at- 

(2)  5  M.  &  S.  408.  law  canuot  be  disinherited  except  by 

(3)  4  Bing.  N.  C.  455  ;  6  Scott,  303.      express  words,"    (though    often    put 

(4)  4  Bing.  N.  C.  461.  forward  as  a  positive  and  substantive 

(5)  8  T.  K.  64.  rule  of  law,)  appear  to  be  true.     Vide 

(6)  11  East,  220.  4  Man.  &  Ey.  71  (ei),  note  to  Kiny  v. 

(7)  8  T.  E.  497.  Rinyd^ad. 
(8)STo  this  extent  only  does    the          (9)  Cowp.  235. 
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problematical,  the  rule  of  law  (i)  must  take  its  course.  The  cases  Enioht 
gb  no  further  than  this,  that  if  the  word  "  estate  "  is  found  in  selby. 
the  devise  itself,  it  is  sufficient  to  pass  the  fee. 

Channell,  Serjt.,  in  reply  : 

It  may  be  admitted  that  this  case  is  not  so  strong  as  those  in 
which  the  word  **  estate  "  occurs  in  the  devising  part  of  the  instru- 
ment ;  but  enough  appears  to  show,  that  the  words  in  the  intro- 
ductory part  of  the  will,  ought  to  be  considered  as  pointing  out  the 
meaning  of  the  words  used  in  the  devising  part. 

TiNDAL,  Ch.  J. : 

The  question  here  is,  whether,  though  the  artificial  words  for 
creating  a  fee  are  not  to  be  found,  enough  appears  on  the  face 
of  the  will,  to  show  an  intention  on  the  part  of  the  testator,  that 
the  fee  should  pass.  I  think  I  can  see  sufficient  evidence  of  an 
intention  that  the  devisees  in  remainder  should  take  in  fee.  The 
introductory  words  are,  "As  to  my  messuages,  lands,  tenements, 
and  real  estate,  I  dispose  *thereof  as  follows.'*  I  cannot  think  [  ♦os  j 
that  these  are  mere  idle  words.  When  the  testator  couples 
''messuages,  lands,  and  tenements"  with  ''real  estate,"  he  means 
something  beyond  that  which  would  pass  by  the  former  words 
alone  ;  he  means  to  dispose  of  the  whole  of  his  interest.  He  after- 
wards, after  particularising  certain  estates,  speaks  of  ''all  other 
my  messuages,  lands,  tenements,  and  hereditaments."  There  is, 
moreover,  an  express  devise  to  trustees  and  their  heirs,  indepen- 
dently of  any  evidence  of  intention  arising  out  of  the  use  of  the 
term  "  real  estate."  He  gave  a  fee  where  there  was  no  necessity  ; 
as  the  persons  designated  as  trustees  take  no  estate  under  the  will. 
It  seems,  therefore,  as  if  by  these  words  it  was  intended  to  give 
the  fee  to  the  parties  themselves.  This  case  cannot,  I  think,  be 
distinguished  from  Clialleiiffer  v.  Sheppardy  where  it  must  be  taken 
to  have  been  held  that  where  an  estate  in  fee  is  devised  to  trustees 
upon  trust  after  a  certain  event,  to  permit  and  suffer  A.  B.  to  enter 
and  enjoy  the  whole,  without  any  other  limitation  as  to  the  interest 
of  A.  B.,  A.  B.  takes  the  beneficial  interest  in  fee ;  for  I  do  not  feel 
the  force  of  the  second  ground  put  by  the  counsel  for  the  plaintiff 
in  Challenger  v.  Sheppard{2).  The  certificate  would  doubtless 
proceed  on  the  broad   ground,  that   the  general  words  were  not 

(1)  Vide  supra y  note  (8),  p.  472.  eidered  it  necessary  to  notice,  in  his 

(2)  (Jibbst  of  counsel  with  the  de-      reply,    the    second    point    taken    by 
fendant,  does  not  appear  to  have  con-      Btsty  Serjt.  for  the  plaintiff. 
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Knight      restrained  by  any  expressions  indicating  an  intention  that  a  less 
Selby.       estate  than  a  fee  should  pass  to  A.  B.     I  think  the  plaintiff  is 
entitled  to  judgment  for  the  66Z.  18«.  Qd, 

COLTMAN,  J. : 

The  introductory  words  not  being  immediately  connected  with 
the  premises  devised,  I  think  it  is  not  conclusively  shown,  that  by 
using  them,  the  remainder  in  fee  was  intended  to  be  devised.  Still, 
[  *99  ]  it  is  a  *circumstance  from  which  other  facts  tending  to  show  an 
intention  to  give  the  fee  may  derive  confirmation  ;  ^s  Lord  Ellen- 
borough  observes  in  Goodright  v.  Barraw,  "  With  respect  to  the 
introductory  words,  it  has  been  held  in  many  cases  that  they  are 
not  suflBcient  of  themselves  to  carry  a  fee,  hut  juncta  juvant*'  (i). 
Giving  the  land  to  trustees  and  their  heirs  is  strong  to  show  that 
cetteux  que  trust  were  to  take  the  same  interest.  That  was  the 
ground  upon  which  Challenger  v.  Sheppard  was  decided. 

Erskine,  J. : 

I  am  of  the  same  opinion.  The  cases  cited  clearly  show  that 
words  found  in  the  introductory  part  of  the  will  are  not,  of  them- 
selves, suflBcient  to  carry  the  fee  under  a  subsequent  general  devise. 
Although  they  indicate  an  intention  to  dispose  of  the  fee,  that 
intention  may  not  have  been  carried  into  eflfect.  Taking  however 
*the  whole  of  this  will  together,  the  testator  has  shown  an  intention 
to  dispose  of  all  his  interest,  and  that  the  devisees  in  remainder 
should  take  a  fee.  It  would  have  been  useless  to  give  the  estate 
to  the  trustees  and  their  heirs  except  for  the  purpose  of  passing  the 
whole  fee  to  the  beneficial  devisees. 

Maule,  J. : 

I  also  think  that  the  plaintiflfs  are  entitled  to  recover  the  rent. 
A  case  not  unlike  the  present  came  lately  before  the  Court  of 
Exchequer  (2).  The  words  in  the  introductory  part  of  this  will, 
indicate  an  intention  to  use  words  in  a  subsequent  part  of  the  will 
which  should  operate  as  a  devise  of  the  fee.  Still,  the  intimation 
of  an  intention  to  devise  a  fee  will  not,  of  itself,  enlarge  a  general 
devise  into  a  fee.  But  the  preliminary  clause  throws  light  upon 
terms  used  in  the  devising  clause,  which  otherwise  might  be 
[  *ioo  ]       doubtful.     *To  understand  the  meaning  of  a  particular  clause,  we 

(1)  11  East,  223.  (2)  In  Doe  d.  RvberU  v.  BoberU,  56 

R.  R.  732  (7  M.  &  W.  382). 
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ought  to  look  at  the  words  which  occur  both  before  and  after.  Knight 
Here,  the  word  **  heirs  "  in  the  introductory  part  of  the  will  imports  skl'by. 
absolute  ownership.  In  the  subsequent  parts  of  the  will  the 
testator  appears  to  assume  that  he  has  sufficiently  expressed  his 
intention  to  pass  that  absolute  ownership ;  and  the  will  is  silent  as 
to  the  extent  of  interest  which  the  beneficial  devisees  in  remainder 
are  to  take.  I  think  that  the  intention  to  pass  the  fee,  intimated 
in  the  introductory  part  of  the  will,  is  sufficiently,  though  not 
technically,  brought  down  to  the  beneficial  devisees. 

Judgment  for  the  plainti^. 


MILGATE  V.  KEBBLE(l).  i8«. 

(3  Man.  &  G.  100—104 ;  S.  C.  3  Scott,  N.  R.  358 ;  10  L.  J.  C.  P.  277.)  -1^^^- 

Goods  are  sold  to  be  paid  for  by  instalments,  the  balance  to  be  paid  [  1^  ] 
before  removal.  The  seller  allows  the  buyer  to  place  the  goods  under 
lock  and  key  upon  the  seller's  premises,  and  delivers  the  key  to  the 
buyer,  but  retains  the  key  of  the  external  inclosure.  The  balance  being 
unpaid,  the  buyer  has  not  such  a  possession  as  will  entitle  him  to 
maintain  trover  against  the  seller  upon  a  wrongful  removal  and  sale  of 
the  goods. 

Trover,  for  the  value  of  100  bushels  of  apples.     Pleas :  first,  not 
guilty ;  secondly,  that  the  plaintiff  was  not  possessed. 

At  the  trial  before  Lord  Abinger,  G.  B.,  at  the  Maidstone  Summer 
Assizes,  1840,  the  plaintiff  put  in  an  agreement  in  writing,  whereby 
the  defendant,  on  the  11th  of  September,  1839,  sold  all  his  fruit  at 
«Scc.,  for  88Z.  to  the  plaintiff,  who  was  to  pay  lOZ.  on  the  following 
Monday,  101.  on  the  Monday  after,  and  the  remainder  before  he 
took  any  of  the  apples  off  the  premises.  The  plaintiff  paid  38{. 
before  the  1st  of  October,  on  which  day  he  gathered  the  apples, 
and,  by  the  defendant's  permission,  placed  them  in  a  kiln  in  the 
defendant's  outhouse.  The  defendant  kept  the  key  of  *the  out-  [  'loi  ] 
house,  but  delivered  the  key  of  the  kiln  to  the  plaintiff.  On  the 
27th  of  December  the  defendant  gave  the  plaintiff  a  written  notice 
to  pay  for  the  apples  and  take  them  away.  This  not  being  done, 
the  defendant  resold  the  apples  on  the  22nd  of  January  for  6L, 
which,  it  was  insisted  on  the  part  of  the  plaintiff,  the  defendant 
had  no  right  to  do,  it  not  being  shown  that  he  had  waited  a  reason- 
able time  after  the  plaintiff  was  in  mora.  For  the  defendant, 
it  was   contended,  that  sufficient  time  had  elapsed;    and  it  was 

(1)  See   Donald  v.   Suckling  (1866)  L.   R.    1   Q.  B.   616,   35  L.   J.   Q.  B. 
232.— A.  C. 
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MiLOATK  submitted  that,  even  supposing  the  sale  to  have  taken  place  too 
kebblb.  soon,  the  second  issue  must  be  found  against  the  plaintiff,  as  he 
had  neither  actual  possession  nor  the  right  of  possession.  Lord 
Abinger,  C.  B.,  left  it  to  the  jury  to  say,  whether  a  reasonable 
time  had  elapsed,  after  the  stipulated  day  of  payment,  before  the 
defendant  resorted  to  the  measure  of  reselling  the  apples.  The 
jury  found  that  a  reasonable  time  had  not  elapsed,  and  returned  a 
verdict  for  the  plaintiff,  damages  51.  Leave  was  reserved  to  move 
for  a  nonsuit. 

In  Michaelmas  Term,  1840,  ChanneU,  Serjt.,  moved  accordingly, 
and  referred  to  Bloxam  v.  Sanders  (i)  and  Wilmshurst  v.  Bowker  (2). 
A  rule  nisi  being  granted, 

Talfourd,  Serjt.,  now  showed  cause  : 

The  plaintiff  might  have  been  entitled  to  complain  as  to  the 
correctness  in  point  of  law,  of  leaving  it  as  a  question  to  the  jury, 
whether  a  reasonable  time  had  elapsed.  That,  however,  is  not 
now  material,  the  jury  having  found  the  fact  against  the  defendant. 
However  that  may  be,  the  plaintiff  was  entitled  to  the  verdict. 
The  only  question  here  is,  whether  the  plaintiff  had  such  a  property 
[  ♦102  ]  in  the  apples,  and  such  a  right  of  possession,  as  would  enable  *him 
to  maintain  trover  ;  a  question  entirely  beside  the  cases  which  were 
cited  when  this  rule  was  moved  for.  This  is  not  the  case  of  a 
vendor  claiming  a  lien  upon  goods  remaining  in  his  possession,  as 
in  Bloxam  v.  Sanders.  Here,  the  plaintiff  had  not  only  acquired 
the  property  (3)  and  the  right  of  possession  ;  he  had  also  the  actual 
possession.  The  apples  were  under  his  lock  and  key,  with  the 
assent,  and  by  the  very  act,  of  the  defendant  himself.  He  had 
such  a  possession  as  would  have  enabled  him  to  maintain  trespass 
or  trover  against  a  third  party ;  and,  consequently,  he  may  sue  the 
defendant.  Wilmshurst  v.  Bowker,  therefore,  does  not  apply.  The 
Court  will  not  say  that  the  defendant  had  a  right  to  enter  the  kiln. 

(1)  28  R.  R.  519  (4  B.  &  C.  941 ;  7  delivery;  and  this  deviation  from  the 
Dowl.  &  Ry.  396).  civil  law,  which  appeal's  to  have  been 

(2)  5  Bing.  N.  C.  541,  7  Scott,  561,  occasioned  by  inadvertence  in  assum- 
on  demurrer;  2  Man.  &  G.  792,  3  in g  that  the  property  and  the  ribk  are 
Scott,  N.  R.  272,  on  motion  for  judg-  in»3parable,  though  cleai*ly  distin- 
ment  non  obstante  vt'rtdidv,  A  writ  of  guished  in  the  civil  law,  has  been 
error  was  afterwards  brought.  adopted  ^as  well  as  the  English  law  of 

(3)  By  the  modern  law  of  England,  stoppage  in  transitu  :  2  N.  &  M. 
i\otonlyiherisk{jftric(i/umr<i' venflit<t)  650  (c) )  in  France:  Code  Civil,  Xo. 
but  the  property  in  goods  sold  is  1583.  [Cp.  Blackbura  on  Sale,  Cb.  111. 
changed    by     the    bargain,    without  — F.  P.] 
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(Erskinb,  J. :  It  would  be  no  conversion  if  the  defendant  was      Miloatk 
entitled  to  retain  the  apples.)  Kbbble. 

Ckannell,  Serjt.,  contra  : 

To  support  the  issue,  the  plaintiff  was  bound  to  prove  property 
in  himself,  and  an  immediate  right  of  possession.  Where  specific 
goods  are  sold,  as  here,  the  property  passes  to  the  vendee  by  the 
sale,  but  he  has  no  right  to  the  possession  until  the  price  is  paid, 
unless  credit  is  given.  In  Bloxam  v.  Sanders,  Baylby,  J.  says, 
**  The  seller's  right  in  respect  of  the  price,  is  not  a  mere  lien  which 
he  will  forfeit  if  he  parts  with  the  possession,  but  grows  out  of  his 
original  ownership  and  dominion;  and  payment  or  tender  of  the 
price  is  a  condition  precedent  on  the  buyer's  part ;  and  until  he 
makes  such  payment  or  tender,  he  has  no  right  to  the  possession." 

TiNDAL,  Ch.  J. :  [  103  ] 

The  only  question  is,  whether  the  plaintiff  was  lawfully  possessed 
of  the  apples  at  the  time  that  they  were  taken  by  the  defendant. 

It  is  quite  clear,  upon  the  whole  of  the  facts,  that  the  plaintiff 
was  not  entitled  to  remove  the  apples  till  the  price  had  been  paid. 
Does  this  differ  from  the  ordinary  case  where  goods  are  pledged  ? 
The  pledger  is  not  in  a  condition  to  bring  trover.  That  is  the 
situation  in  which  the  plaintiff  stands.  I  think  the  circumstance  of 
the  plaintiff  having  the  key  of  the  kiln,  whilst  the  defendant  retained 
the  key  of  the  external  inclosure,  was  immaterial.  It  was  no  more 
than  if  the  defendant  had  given  the  plaintiff  the  key  in  order  that 
he  might  look  at  the  apples.  I  think  the  verdict  on  this  plea  should 
have  been  for  the  defendant. 

COLTMAN,  J. : 

It  was  never  the  intention  of  the  defendant  to  part  with  his  lien 
upon  the  property.  The  apples  were  placed  in  the  kiln  in  order  to 
satisfy  the  plaintiff  that  he  would  have  the  same  articles.  A^  the 
defendant  retained  the  outer  key,  he  cannot  be  considered  as  having 
abandoned  his  right  to  hold  the  goods  until  the  residue  of  the  price 
was  paid.  It  was  an  arrangement  which  is  frequently  adopted. 
The  case  is  brought  within  Bloxam  v.  Sanders, 

Erseine,  J. : 

I  am  of  the  same  opinion.  Under  a  plea  of  ''  not  possessed  "  in 
trover,  the  plaintiff  must  prove  actual  possession,  or  a  right  of 
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MiLOATB  immediate  possession.  Here,  it  is  conceded  that  there  was  no  right 
Kebble.  o*  immediate  possession.  Did  the  plaintiff  prove  actual  possession  ? 
It  was  contended  that  he  had  such  possession,  as  he  had  the  key  of 
the  kiln  in  which  the  apples  were  deposited.  But  the  key  of  the 
place  by  which  the  kiln  was  surrounded  was  in  the  possession  of 
the  defendant.  The  question  is,  whether  the  defendant  intended 
[  ♦104  ]  to  give  *posse88ion  to  the  plaintiff,  or  merely  to  secure  the  plaintiff 
against  the  removal  of  the  goods  purchased,  or  the  substitution  of 
others  of  an  inferior  description.  The  latter  appears  to  be  the  only 
reasonable  construction  to  be  put  upon  the  acts  of  the  parties.  The 
plaintiff,  therefore,  having  neither  actual  possession,  nor  the  right 
of  immediate  possession,  though  he  had  the  right  of  property,  the 
issue  ought  to  have  been  found  for  the  defendant. 

Maulb,  J. : 

This  case  is  governed  by  Bloxam  v.  Sanders^  if  the  apples  were 
in  the  possession  of  the  defendant.  But,  it  is  said  that  here  the 
plaintiff  had  actual  possession.  It  is  possible  to  suppose  a  state  of 
things  in  which  the  plaintiff  had  obtained  possession  subject  to  a 
right  in  the  defendant  to  put  an  end  to  that  possession  in  the  event 
of  non-payment.  No  such  state  of  things,  however,  appears  to 
exist  here.  The  evidence  appears  to  me  to  show  that  the  defendant 
was  in  possession  of  the  apples,  subject  to  a  power  on  the  part  of 
the  plaintiff  to  prevent  the  property  from  being  removed  (i).  As 
the  plaintiff  was  not,  I  think,  in  possession,  the  case  comes  within 
Bloxam  v.  Sanders,  a  decision  which  ought  not  to  be  disturbed. 

Talfourd,  Serjt.  prayed  that  instead  of  a  nonsuit,  a  verdict 
might  be  entered  for  the  plaintiff,  on  the  first  issue,  and  for  the 
defendant,  on  the  second. 

Rule  absolute  accordingly  (2). 

(1)  A  course  frequently  pursued  in  (2)  And  see  Martindale  v.   Smithy 

other  trades.  55  R.  B.  285  (1  Ad.  &  El.  N.  S.  389). 
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GREATHEAD  v.  MORLEY  and  Others  (1).  i8«. 

June  11. 
(3  Man.  &  G.  139—157  ;  S.  C.  3  Scott,  N.  R.  538  ;  10  L.  J.  C.  P.  246.)  

Trespass  for  breaking  and  entering  the  plaintiffs'  ch)se.  Plea :  that  by  a  L  ^^^  ] 
local  Inclosnre  Act,  reciting  that  A.  was  lord  of  the  manor  of  Dale,  and,  as 
Buch,  was  seised  of,  the  soil  of  the  moor  and  waste  lands,  and  all  the  mines, 
minerals,  quarries,  and  royalties  in  and  under  the  same,  and  that  A.  and 
divers  others  were  respectively  owners  of  messuages,  inclosed  lands,  and 
tenements  within  the  manor  and  parish  of  Dale,  it  was  enacted,  that  the 
moor,  and  all  the  wastes  within  the  manor  and  parish,  should  be  divided, 
set  out,  and  allotted  by  certain  Commissioners ;  that  the  Commissioners 
should  set  out,  allot,  and  award  unto  A.,  his  heirs  or  assigus  (over  and 
above  and  exclusive  of  such  shares  and  allotments,  of  and  in  the  moor,  as 
should,  in  pursuance  of  that  Act,  be  allotted  to  him  or  them  in  lieu  of  his 
or  their  rights  of  common),  one  eighteenth  part,  in  value,  of  the  said  moor 
and  waste  lands,  in  full  compensation  for  his  and  their  right  to  the  soil  of 
the  said  moor,  &c.  except  as  thereinafter  was  reserved  to  him ;  aud  after 
setting  out  certain  roads,  &c.,  should  set  out,  divide,  aud  allot  the  residue 
of  the  moor,  &c.,  thereby  directed  to  be  divided  aud  allotted,  unto  and 
amongst  the  owners  of  such  antient  messuages,  &c.  in  Dale,  who,  in 
respect  thereof,  were  entitled  to  rights  of  common  upon  the  said  common- 
able lands;  which  allotments  were  to  be  taken  by  the  parties  entitled 
thereto,  in  full  compensation  for,  their  rights  of  common,  and  other  rights 
and  interests,  upon  the  moor,  &c.  The  plea  then  set  out  a  clause  of  the 
Act,  empowering  the  allottees  to  convey  their  respective  interests,  **  at  any 
time  before  the  execution  of  the  award  of  the  Commissioners  ; "  and  also 
a  proviso  that  nothing  in  the  Act  contained,  should  defeat,  lessen,  or 
prejudice  the  right,  title,  or  interest  of  A.,  his  heirs  and  assigns,  of,  in,  and 
to  the  seigniory  and  royalties,  incident  and  belonging  to  the  manor ;  but 
that  A.,  his  heirs  and  assigns,  and  all  succeeding  lords  of  the  manor, 
should  have,  hold,  and  enjoy  all  Courts,  &c.,  fairs,  markets,  tolls,  stallages, 
rights,  royalties,  with  free  warren,  and  liberty  of  hunting,  hawking, 
fishing,  and  fowling,  &c.  matters  and  things,  to  the  manor,  or  to  the  lord 
or  to  the  lords  thereof  for  the  time  being,  incident,  belonging,  or  apper- 
taining, in  as  full,  ample,  and  beneficial  a  manner  as  if  that  Act  had  not 
been  made. 

The  plea, — after  stating  that  the  Commissioners  had  set  out  and  allotted 
unto  A.,  his  heirs  and  assigns,  (over  and  above  and  exclusive  of  such 
shares  and  allotments  of  and  in  the  said  moor,  as  were,  in  pursuance  of  the 
local  Act,  allotted  to  him  in  lieu  of  his  rights  of  common),  one  full 
eighteenth  part,  in  value,  of  the  said  moor  and  waste  lands,  in  full 
compensation  for  his  right  to  the  soil  of  the  said  moor,  &c.,  except  as  was 
thereby  reserved  to  him  as  thereinbefore  mentioned, — averred,  that  the 
dose  in  which,  &c.  was  allotted  to  B.,  *'who  took  possession  of  and 
occupied  the  said  close  in  which,  &c.,  in  severalty,  under  the  allotment  and 

(1)  In  Ewarty.  Oraham  (1856)  1  H.  of  the  eight  Judges  summoned  and  by 

&  N.  550 ;  26  L.  J.  Ex.  97,  this  case  two  of  the  learned  Lords.     It  was, 

was     overruled    in     the     Exchequer  however,  subsequently  approved  and 

Chamber    by    the    majority    of    the  followed  by  the  Exchequer  Chamber 

Court.      In    the    same    case    in    the  in   Sower  by  v.  Smith  (1879)  L.  E.  9 

House  of  Lords  ((1859)  7  H.  L.  C.  331 ;  Ex.  524 ;  43  L.  J.  C.  P.  290,  and  by 

29  L.  J.  Ex.  88),  it  was  distinguished,  the  Court  of  Appeal  in  Duke  of  Devon- 

the  House    refusing  to   overrule   it,  ahirey,  0'Co?m(;r  [1890]  24  Q.  B.  Div. 

though  it  was  questioned  by  seven  out  468 ;  bO  L.  J.  U.  B.  206. — A.  C. 
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division  ;  and  that,  from  the  time  of  such  allotment  until  and  at  the  time 
when,  &c.,  the  close  in  which,  &c.,  had  heen  possessed  and  occupied  in 
severalty  by  B.  and  the  plaintiff,  and  those  claiming  under  B.,  by  virtue  of 
the  allotment ;  "  and  that  A.  being  seised  in  fee  of  the  manor  of  Dale, 
together  with  the  rights,  royalties,  members,  and  appurtenances  conveyed 
the  same  to  C,  father  of  D.,  one  of  the  defendants,  to  whom  the  same 
descended  as  the  son  and  heir  of  C;  and  justified  the  entry  of  D.  as  lord  of 
the  manor, — and  by  the  others,  as  his  servants, — upon  the  close,  in  exercise 
of  a  right  of  hunting  and  fowling  therein. 

Held,  first,  that  the  plea  showed  such  an  exclusive  possession  of  the 
close,  in  the  plaintiff,  as  to  entitle  him  to  maintain  trespass;  and  that, 
consequently,  it  was  immaterial  whether  or  not  the  legal  seisin  was  still 
vested  in  the  lord. 

Secondly,  that  the  right  of  sporting  over  the  allotments  of  the  moor  or 
common,  was  not  reserved  to  the  lord  by  the  saving  clause  in  the  Inclosure 
Act;  the  object  of  that  clause  being,  to  reserve  to  the  lord  all  those 
manorial  rights  which  he  possessed  before  the  inclosure,  as  lord,  except 
the  right  to  the  soil;  and  the  power  of  the  lord  to  sport  over  a  waste 
within  his  manor,  being,  not  a  licence  or  liberty,  but  a  mode  of  enjoyment 
of  his  own  property. 

Trespass,  for  breaking  and  entering  a  close  of  the  plaintiff,  at 
Marrick,  in  the  county  of  York,  called  Copperthwaite  Allotment, 
and  with  feet  in  walking,  and  *with  feet  of  divers  horses  and  dogs, 
treading  down  &c.  the  grass,  corn,  &c.  of  the  plaintiff,  of  great  value, 
to  wit,  &c.,  growing  and  being  in  the  said  close,  and  going  and 
walking  backwards  and  forwards  in  and  upon  and  over  the  said 
close,  and  going  and  returning  and  passing  and  repassing  in  and 
out  of  the  said  close  &c.,  and  with  the  said  horses  and  dogs,  beating, 
hunting,  and  searching  in  the  said  close,  for  game,  &c. 

Second  plea,  that  before  the  first  of  the  several  times  when  &c. 
in  the  declaration  mentioned,  to  wit,  on  &c.,  by  a  certain  Act  of 
Parliament  made  in  the  62nd  year  of  Geo.  III.  (i),  "for  inclosing 
lands  in  the  manor  and  parish  of  Marrick,  in  the  county  of  York," 
after  reciting  that  there  were  within  the  manor  and  parish  of  Marrick, 
in  the  North  Riding  of  the  county  of  York,  a  certain  moor  or  common 
and  waste  lands,  containing,  by  estimation,  four  thousand  acres  or 
thereabouts,  and  that  W.  P.  Powlett,  Esq.  was  lord  of  the  said 
manor  of  Marrick,  and,  as  such  lord,  was  seised  of  or  entitled  to  the 
soil  of  the  said  moor  or  common  and  ♦waste  lands,  and  to  all  the 
mines,  minerals,  quarries,  and  royalties  in,  over,  and  under  the 
same,  and  that  the  said  W.  P.  Powlett,  J.P.,  &c.,  and  divers  other 
persons,  were  respectively  owners  and  proprietors  of  messuages, 
inclosed  lands,  and  tenements  within  the  said  manor  and  parish, 
some  of  which  were  of  freehold  tenure,  and  others  were  held  under 


(1)  Cap.  cxxvi. 
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leases  for  long  terms  of  years  granted  by  some  or  one  of  the  ancestors  gbbathead 
of  the  said  W.  P.  Powlett,  and  in  respect  thereof,  or  as  appendant,  moblbt. 
appurtenant,  or  belonging,  thereto,  they,  or  their  lessees,  or  tenants 
were  entitled  to  rights  of  common  in,  over,  or  upon  the  said  moor 
or  common  and  waste  lands,  and  that  an  Act  was  passed  in  the 
41  Geo.  III.  (c.  109,  the  general  Inclosure  Act),  and  that  the  said 
moor  or  common  and  waste  lands  in  their  then  state  were  of  little 
value,  and  incapable  of  improvement ;  but  if  the  same  were  divided, 
and  specific  shares  thereof  allotted  to  the  several  proprietors, 
according  to  their  several  rights  and  interests,  and  such  allotments 
were  inclosed  and  held  in  severalty,  such  division,  allotment,  and 
inclosure  would  be  a  great  improvement  to  their  estates,  but  that 
those  beneficial  purposes  could  not  be  effected  without  the  aid  and 
authority  of  Parliament ;  it  was,  by  the  said  first-mentioned  Act  of 
Parliament,  among  other  things,  enacted  that  the  said  moor  or 
common,  called  Marrick  moor,  and  all  the  wastes  and  other  common- 
able lands  within  the  manor  and  parish  of  Marrick  aforesaid,  should 
be  divided,  set  out,  and  allotted  as  soon  as  might  be  after  the  passing 
of  the  said  Act,  by  Y.  and  Z.,  who  were,  by  the  said  Act,  appointed 
Commissioners  for  those  purposes,  and  for  carrying  the  said  Act  into 
execution,  in  such  manner,  and  subject  to  such  directions  and 
regulations,  as  were  in  the  first-mentioned  Act  contained,  and  with 
such  of  the  powers,  and  subject  to  such  of  the  rules,  orders,  directions, 
and  regulations  contained  in  *the  said  Act  of  the  41  Geo.  III.  (c.  109),  [  *142  ] 
as  were  not  controlled  by,  or  repugnant  to,  or  otherwise  provided 
for,  by  any  of  the  clauses  or  provisions  contained  in  the  first- 
mentioned  Act. 

After  setting  out  a  clause  providing  for  the  giving  of  certain 
notices  by  the  Commissioners,  the  plea  proceeded:  and  that  the 
said  Commissioners  should  set  out,  allot,  and  award  unto  and  for 
the  said  W.  P.  Powlett,  his  heirs,  or  assigns,  (over  and  above,  and 
exclusive  of  such  shares  and  allotments  of  and  in  the  said  moor  or 
common  as  should  in  pursuance  of  that  Act  be  allotted  to  him  or 
them,  in  lieu  of  his  and  their  rights  of  common),  one  full  eighteenth 
part,  in  value,  of  the  said  moor  or  common  and  waste  lands,  thereby 
directed  to  be  divided,  in  full  compensation  and  satisfaction  of  and 
for  his  and  their  right  to  the  soil  of  the  said  moor  or  common  and 
waste  lands,  except  as  thereinafter  was  reserved  to  him,  and  that 
after  setting  out  all  the  public  and  private  roads  and  ways  and  other 
conveniences,  as  by  the  said  Act  of  the  41  Geo.  III.  was  directed, 
and  the  allotment  or  allotments  thereinbefore  directed  to  be  made, 
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Greatbead  the  said  Commissioners  should  set  out,  divide  and  allot  all  the 
MoBLEY.  residue  of  the  said  moor  or  common  wastes  or  other  commonable 
lands,  thereby  directed  to  be  divided  and  allotted,  unto  and  between 
and  amongst  the  several  proprietors  of  such  antient  messuages, 
cottages,  inclosed  grounds,  and  tenements,  in  Marrick  aforesaid, 
who,  in  respect  thereof,  were  entitled  to  rights  of  common  in,  over, 
or  upon  the  said  commonable  lands  or  any  part  thereof,  in  proportion, 
and  according,  to  the  true  and  real  value  of  such  antient  messuages, 
cottages,  inclosed  grounds,  and  tenements ;  and  that  the  allotments 
to  be  set  out  in  pursuance  of  that  Act,  should  ba  had  and  taken,  by 
the  several  persons  entitled  thereto,  in  lieu  and  full  bar  and  com- 
[  *143  ]  pensation  and  satisfaction  of  and  for  their  ^several  and  respective 
rights  of  common  and  other  rights  and  interests  in,  over,  and  upon 
the  said  common,  moor,  and  waste  lands  thereby  directed  to  be 
divided  and  allotted ;  and  that  it  should  be  lawful  for  any  person  or 
persons  who  should  be  entitled  to  any  allotment  or  allotments  under 
or  by  virtue  of  that  Act,  to  give,  grant,  bargain,  sell,  demise, 
surrender,  mortgage,  limit,  convey,  and  assure  the  same,  for  all  or 
any  part  of  his,  her,  or  their  estate  or  interest  therein  or  right 
thereto,  at  any  time  before  the  execution  of  the  award  of  the  Com- 
missioners ;  and  that  every  such  gift,  grant,  bargain,  sale,  demise, 
surrender,  mortgage,  limitation,  conveyance,  and  assurance  should 
be  of  the  same  force  and  validity,  as  if  made  after  the  execution  of 
the  award ;  and  that  it  should  be  lawful  for  any  of  the  owners  of 
common  rights,  upon  the  lands  thereby  directed  to  be  divided  and 
allotted,  to  sell  and  dispose  of  the  same,  or  of  the  allotment  or  allot- 
ments to  be  set  out  in  respect  thereof  by  virtue  of  that  Act,  separate 
and  distinct  from  the  estate  in  right  of  which  they,  he,  or  she  were 
or  was  entitled  to  the  same,  in  like  manner  as  they,  he,  or  she  might 
have  done  after  the  execution  of  the  award. 

After  stating  a  clause  providing  for  the  inrolment  and  for  the 
keeping  and  inspection  of  the  award,  the  plea  set  out  the  following 
proviso ;  and  that  nothing  in  that  Act  contained,  should  be  construed 
or  adjudged  to  defeat,  lessen,  or  prejudice  the  right,  title,  or  interest 
of  the  said  W.  P.  Powlett,  his  heirs  and  assigns  or  any  of  them,  of, 
in,  and  to  the  seigniory  and  royalties  incident  and  belonging  to  the 
said  manor  respectively,  but  that  the  said  W.  P.  Powlett,  his  heirs 
and  assigns,  and  all  succeeding  lords  of  the  said  manor  for  the  time 
being,  should  and  might,  from  time  to  time,  and  at  all  times  there- 
after, have,  hold,  and  enjoy  all  courts,  perquisites  and  profits  of 
^  ]       courts,  boons,  and  services,  and  all  yearly  and  *other  rents  and 
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acknowledgments,  reserved  and  usually  paid,  and  which  were  due  Qbeathead 
and  demandable,  for  all  and  every  or  any  of  the  houses,  buildings,  mohley. 
cottages,  intacks,  or  inclosures  then  built,  made,  being,  or  standing, 
in  or  upon  the  said  moor  or  common  or  the  boundaries  thereof,  or 
in  or  upon  any  ground  formerly  part  of  the  said  moor  or  common 
then  held  or  enjoyed  in  severalty  (except  as  to  such  encroachments 
as  should  be  allotted  by  virtue  of  that  Act),  and  which  theretofore 
had  been,  or  which  ought  to  be,  paid,  made,  or  performed  by  the 
owners  or  possessors,  for  the  time  being,  of  such  houses,  buildings, 
or  cottages,  or  of  any  of  the  intacks  or  inclosures  theretofore  parcel 
of  the  said  moor  or  common,  and  then  held  and  enjoyed  in  severalty 
(except  as  aforesaid) ;  all  quit-rents,  free-rents,  and  other  rents, 
reliefs,  dues,  customs,  amercements,  and  all  goods  and  chattels  of 
felons  and  fugitives,  of  felons  of  themselves,  and  of  those  put  in 
exigent,  deodands,  treasure-trove,  waif  s,  estrays,  forfeitures,  escheats, 
fairs,  markets,  tolls,  stallages,  rights,  royalties,  with  free  warren, 
and  liberty  of  hunting,  hawking,  fishing,  and  fowling,  immunities, 
jurisdictions,  privileges,  profits,  commodities,  advantages,  emolu- 
ments, matters,  and  things,  whatsoever,  to  the  said  manor,  or  to 
the  lord  or  lords  thereof,  for  the  time  being,  incident,  belonging, 
or  appertaining,  in  as  full,  ample,  and  beneficial  a  manner,  to  all 
intents  and  purposes,  as  he  or  they  could  or  might  have  enjoyed 
the  same,  if  that  Act  had  not  been  made ;  as,  by  the  record  of  the 
said  Act  of  Parliament,  remaining  among  the  Bolls  of  Parliament 
of  our  Lady  the  now  Queen,  at  Westminster,  in  the  county  of 
Middlesex,  may  more  fully  appear. 

Averment :  that  after  the  making  and  passing  of  the  first-men- 
tioned Act  for  inclosing  the  said  lands  in  the  manor  and  parish  of 
Marrick,  in  the  county  of  York,  and  before  &c.,  to  wit,  on  the  Ist  of 
August,  1814,  *the  said  Bower  and  C.  having  first  and  before  they  [  •hs  ] 
proceeded  to  put  the  said  first-mentioned  Act  into  execution,  to  wit, 
on,  &c.,  duly,  and  according  to  the  said  Act  of  Parliament  of  the  41 
Geo.  III.,  taken  and  subscribed  the  oath  ordained  and  prescribed  to  be 
in  that  behalf  taken  by  the  last-mentioned  Act  of  Parliament,  and 
having  first  duly  complied  with  all  the  provisions  of  the  said  Acts 
by  them  first  to  be  complied  with,  and  duly  qualified  themselves  to 
act  as  thereafter  mentioned  according  to  the  provisions  of  the  said 
Acts  respectively,  did,  in  pursuance  of  the  provisions  of  the  first- 
mentioned  Act,  and  according  to  the  said  first-mentioned  Act,  set 
out  and  allot  unto,  and  for,  the  said  W.  P.  Powlett,  his  heirs  and 
assigns,  over  and  above,  and  exclusive  of,  such  shares  and  allotments 
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Gbeathbad  of  and  in  the  said  moor  or  common  as  were,  in  pursaance  of  the 
MoRLEY.  first-mentioned  Act,  allotted  to  him  and  them  in  h'eu  of  his  and 
their  rights  of  common,  one  full  eighteenth  part,  in  value,  of  the 
said  moor  or  common  and  waste  lands,  in  full  compensation  and 
satisfaction,  of  and  for  his  and  their  right  to  the  soil  of  the  said 
moor  or  common  and  waste  lands,  except  as  was  by  the  first- 
mentioned  Act  thereinafter  reserved  to  him  the  said  W.  P.  Powlett 
as  thereinbefore  was  mentioned.  That  afterwards  and  before  &c., 
to  wit,  on  the  1st  of  August,  1814,  and  after  setting  out  all  the 
public  and  private  roads  and  ways,  and  other  conveniences,  as,  by 
the  said  Act  of  the  41  Geo.  III.,  was  directed,  and  the  said  allotment 
thereinbefore  mentioned  to  have  been  made  to  the  said  W.  P. 
Powlett,  his  heirs  and  assigns,  the  said  Commissioners,  in  pur- 
suance of  the  thereinbefore  first-mentioned  Act,  and  according  to 
the  said  first-mentioned  Act,  did  set  out,  divide,  and  allot,  all  the 
residue  of  the  said  moor  or  common,  wastes,  and  other  commonable 
lands,  by  the  said  thereinbefore  first-mentioned  Act,  directed  to  be 
divided  and  allotted,  unto,  between,  and  amongst,  the  several  pro- 
[  *146  ]  prietors  of  such  antient  messuages,  cottages,  *enclo8ed  grounds, 
and  tenements  in  Marrick  aforesaid,  who,  in  respect  thereof,  were 
entitled  to  rights  of  common,  in,  over,  or  upon  the  said  commonable 
lands,  or  any  part  thereof,  in  proportion,  and  according  to  the 
respective  true  and  real  values  of  such  antient  messuages,  cottages, 
enclosed  grounds,  and  tenements.  That  the  close  in  which  &c.  was 
a  part  of  the  said  residue  of  the  said  common  wastes  and  other 
commonable  lands  so  set  out,  divided  and  allotted  between  and 
amongst  the  several  proprietors  of  such  antient  messuages  &c.  in 
Marrick  aforesaid,  as  thereinbefore  mentioned,  which  said  residue 
before  and  at  the  time  of  the  passing  of  the  first-mentioned  Act,  was 
parcel  of  the  said  manor  and  of  the  demesne  lands  thereof :  that  the 
said  close  in  which,  &c.  was  so  then,  before  the  plaintiff  had  any 
thing  in  the  said  close,  in  which  &c.,  allotted  to  one  Ince,  who 
thereupon  afterwards  and  before  &c.,  to  wit,  on  the  day  and  year 
last  aforesaid,  took  possession  of,  and  occupied,  the  said  close  in 
which  &c.  in  severalty  under  and  by  virtue  of  the  said  allotment 
and  division  ;  from  which  time,  until  and  at  the  several  times  when 
&c.  the  said  close  in  which  &c.  had  been  possessed  and  occupied  in 
severalty  by  the  said  Ince,  and  by  the  plaintiff,  and  those  claiming 
under  the  said  Ince,  under  and  by  virtue  of  the  said  allotment : 
that  the  said  W.  P.  Powlett,  before  and  at  the  time  of  the  making 
and  passing  of  the  thereinafter  first-mentioned  Act  of  Parliament 
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was  seised  in  his  demesne  as  of  fee,  of  and  in  the  said  manor  of  Gbeathead 
Marrick,  together  with  the  rights,  royalties,  members,  and  appur-  moblky. 
tenances  thereunto  appertaining.  The  plea  then,  after  alleging  a 
conveyance  by  lease  and  release,  of  the  18th  and  19th  of  August, 
1817,  from  W.  P.  Powlett,  of  **  all  and  singular  the  said  manor  or 
lordship  of  Marrick,  together  with  the  rights,  royalties,  members, 
and  appurtenances  thereto  appertaining,"  to  Josias  Morley,  pro- 
ceeded to  allege  that,  by  virtue  of  that  *conveyance,  Josias  Morley  [  *U7  ] 
became  and  was  seised  in  fee,  of  and  in  the  said  manor  with  the 
rights,  royalties,  members,  and  appurtenances,  and  continued  so 
seised  until  and  upon  a  certain  day  long  before  any  of  the  said 
times  when  &c.  to  wit,  on  the  1st  of  January,  1888,  when  the  said 
Josias  Morley  died  so  seised  as  aforesaid ;  whereupon  and  whereby 
the  said  manor  with  the  said  rights,  royalties,  members,  and  appur- 
tenances descended,  and  came  to  the  defendant  Francis  Morley,  as 
the  eldest  son  and  heir-at-law  of  the  said  Josias  Morley ;  and  thereby 
he,  the  defendant  Francis  Morley,  then  became  and  was  seised  in 
his  demesne  as  of  fee,  of  and  in  the  said  manor  with  the  said 
liberties,  royalties,  members,  and  appurtenances ;  and  the  defendant 
Francis  Morley  being  so  seised  as  aforesaid,  he,  the  defendant  Francis 
Morley,  in  his  own  right,  and  the  other  defendants  as  the  servants, 
and  by  the  command  of  the  defendant  Francis  Morley,  afterwards, 
at  the  several  times  when  &c.  in  the  declaration  mentioned,  the 
same  being  reasonable  and  proper  times  in  that  behalf,  broke  and 
entered  the  said  close  in  which  &c.,  for  the  purpose  of  hunting 
and  fowling  therein — justifying  the  trespasses  set  forth  in  the 
declaration. 

Special  demurrer :  assigning  for  causes,  that  it  appeared  by  the 
plea  that  the  said  W.  P.  Powlett,  at  the  time  of  the  making  and  pass- 
ing of  the  Act  of  Parliament  in  that  plea  first  mentioned,  was  seised 
in  his  demesne  as  of  fee  of  and  in  the  premises  whereof  the  said  close 
in  which  &c.,  then  was  parcel,  and  if  he  was  so  seised  thereof,  then 
in  respect  of  such  seisin,  and  as  the  owner  of  the  premises  whereof 
the  said  close  in  which  &c.  then  was  parcel,  the  said  W.  P.  Powlett 
then  was  entitled  to  do  in,  upon,  and  with  the  said  close  in  which 
&c.,  whatever  he  might  think  fit ;  but  he  the  said  W.  P.  Powlett 
then  neither  had,  nor  could  by  law  have,  any  distinct  or  *apecific  [  •HS  ] 
right,  liberty,  or  privilege,  other  than  his  right  as  owner,  by  virtue 
or  in  respect  of  which  the  said  W.  P.  Powlett,  his  heirs,  or  assigns 
could  or  would  be  entitled  to  do  or  commit,  or  lawfully  might  do  or 
commit  in  the  said  close  in  which  Sec,  acts  of  trespasses,  such  as  in 
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Gbeathead  the  declaration  mentioned,  or  any  part  of  them ;  that  it  does  not 
MoBLET.  appear  in  or  by  the  plea  that  the  said  W.  P.  Powlett,  at  the  time  of 
making  the  said  Act  of  Parliament  in  the  plea  first  mentioned,  had 
any  right,  liberty,  or  privilege  in,  upon,  or  over,  or  to  be  exercised 
in,  upon,  or  over  the  said  close  in  which  &c.,  or  the  premises  whereof 
the  same  was  parcel,  other  than  and  except  his  rights  as  owner  and 
proprietor  thereof  seised  in  his  demesne  as  of  fee ;  that  it  does  not 
appear  in  or  by  the  plea  that  the  said  F.  Morley,  at  the  time  when 
&c.,  or  at  any  of  them,  had  any  right,  title,  liberty,  or  privilege 
whatsoever  by  virtue  whereof  he  was  entitled  to,  or  lawfully  could 
at  the  said  times  when  &c.  do  or  commit  or  authorise  the  other 
defendants,  or  any  of  them,  to  do  or  commit  the  said  trespasses  in 
the  declaration  mentioned,  or  any  of  them ;  and  that  it  does  not 
appear  by  the  plea  that  the  defendants,  or  any  of  them,  at  the 
said  times  when,  &c.,  or  at  any  of  them,  had  any  right  or  title  to 
the  said  close  in  which  &c.,  or  to  do  or  commit  therein,  the  said 
trespasses  in  the  declaration  mentioned,  nor  does  that  plea  contain 
any  good  or  sufficient  answer  to  the  declaration  or  the  trespasses 
therein  mentioned.     Joinder  in  demurrer. 

Talfourd,  Serjt.,  in  support  of  the  demurrer : 

The  first  question  intended  to  be  raised  upon  this  demurrer  is, 
whether  the  plea  can  be  considered  as  amounting,  in  effect,  to 
a  plea  of  liberum  tenementum,  so  as  to  call  upon  the  plaintiff, 
in  replying,  to  set  out  his  title.  It  is  submitted  that  the  plea  does 
not  sufficiently  show  the  legal  seisin  to  be  in  the  lord.  It  does  not 
[  *149  ]  directly  allege  that  *the  defendant  Morley  is  seised  in  fee  of  the  close 
in  question,  but  only  seeks  to  do  so  argumentatively.  The  plea, 
however,  shows  that  the  plaintiff  is  in  the  lawful  possession  of  the 
close ;  for  it  alleges  that  an  allotment  was  made  under  the  Inclosure 
Act  to  the  lord,  in  satisfaction  of  his  right  to  the  soil  of  the  wastes, 
and  that  the  locus  in  quo  was  allotted  to  one  Ince,  who,  having  power 
to  sell  the  allotment  before  award  made,  would  seem  to  have  sold 
and  conveyed  it  to  the  plaintiff.  It  consequently  appears,  on  the 
face  of  the  plea,  that  the  plaintiff  had  such  a  possession  of  the  close 
as  would  enable  him  to  maintain  trespass. 

The  more  important  question  is,  whether  the  defendant  Morley, 
as  lord  of  the  manor,  has  a  right  to  enter  the  allotments  for  the 
purpose  of  hunting  and  fowling.  There  is  no  averment  in  the  plea 
that,  at  the  time  when  the  Inclosure  Act  was  passed,  the  lord  had  a 
right  of  free  warren,  which  might  possibly  have  made  it  a  good 
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plea.  It  is  clear,  as  a  general  proposition,  that  ^hen  the  soil  is  Gbeathead 
divested  out  of  a  lord  of  the  manor  by  an  Inclosure  Act,  all  rights  morlet. 
incident  to  the  soil  are  also  divested ;  and  here,  the  right  which  the 
lord  possessed  before  the  inclosure  to  hunt  and  fowl  in  the  locus  in 
quo,  being  in  respect  of  the  soil,  was  clearly  extinguished  upon  the 
allotment  thereof  to  Ince.  [He  cited  Townley  v.  Oibson  (i),  Doe 
d.  Lowes  V.  Davidson  (2),  Bourne  v.  Taylor  (3),  and  Morris  v. 
Dimes  (4).] 

W.  H.  Watson  (Channell,  Serjt.  was  with  him),  contra  :  [  150  ] 

With  respect  to  the  first  point,  the  plea  gives  colour  to  *the  [  'isi  ] 
plaintiff,  and  shows  that  he  was  in  possession  of  the  allotment,  but 
that  the  freehold  was  still  in  the  defendant  Morley  as  lord  of  the 
manor.  It  is  clear  that  until  the  award,  the  freehold  of  allotments 
made  under  Inclosure  Acts  remains  in  the  lord ;  and  if  so,  he  has  a 
right  to  enter.  The  Act,  in  giving  an  allottee  power  to  sell  or  mort- 
gage before  award  made,  takes  it  for  granted  that  he  possesses  no 
estate  or  interest  until  after  the  award  ;  for  if  he  took  an  estate  or 
interest  previously,  there  would  be  no  occasion  to  give  him  a  power 
to  sell  or  mortgage. 

(Maule,  J. :  An  allottee  may  take  no  estate  or  interest,  but  he 
may  have  an  exclusive  possession  given  him  by  the  Act.  It  is  clear 
that  here  he  may  sell  and  convey  the  fee  to  a  purchaser  previously 
to  the  award  being  made.) 

The  meaning  of  the  clause  empowering  allottees  to  convey  before 
the  award  is,  not  to  dispense  with  the  award,  but  that  when  the 
award  is  made,  it  shall  have  the  effect  of  conferring  a  title  upon 
the  purchasers  of  the  allotments.  If  it  were  held  that  all  allottees 
could  make  a  perfect  conveyance  of  their  allotments  before  award 
made,  the  award  would  become  entirely  nugatory.  Farrar  v. 
Billing  {b)  shows  that  although  an  Inclosure  Act  authorises  an 
allottee  to  sell  and  mortgage,  it  gives  no  title  before  the  award  is 
made.     *     *     * 

(Maule,  J. :  In  that  case  issue  was  taken  on  the  soil  and  free-       [  ir>2  ] 
hold ;  but  that  is  not  so  here.     In  your  plea  you  do  much  more 

(1)  1  B.  E.  600  (2  T.  B.  701).  3  N.  &  M.  671). 

(2)  14  R.  R  613  (2  M.  &  S.  175).  (5)  2  B.  &  Aid.   171 ;   see  Doe  v. 

(3)  10  B.  B.  267  (10  East,  205).  Neild,  post. 

(4)  40  B.  B.  395  (1  Ad.  &  El.  654; 
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Greatubad   than  give  coloar.     The  case  that  yoa  have  cited  shows  that  this 
MoRLEY.      plaintiff  had  a  right  to  the  exclusive  possession.) 

There  is  no  interest  vested  in  the  allottee  so  as  to  defeat  the  seisin 
of  the  lord  ;  and  if  the  freehold  still  continues  in  the  latter,  he  may 
enter  and  exercise  all  his  rights. 

With  regard  to  the  more  material  point,  it  may  be  admitted  that 
a  party  cannot  have  an  incorporeal  right  in  his  own  soil ;  and  that 
the  right  which  the  lord  had  of  sporting  over  the  wastes  previously 
to  their  inclosure,  was  a  right  incidental  to  the  soil.  But  the 
question  is,  whether  it  was  not  the  intention  of  the  parties,  and 
whether  it  is  not  the  fair  construction  of  the  Act,  that  such  right  of 
sporting  should  be  reserved  to  the  lord.  It  clearly  appears  that  the 
lord  did  not  part  with  all  his  interest  in  the  soil ;  for  one  eighteenth 
part  of  the  waste  land  was  to  be  allotted  to  him  in  satisfaction  of 
his  right  to  the  soil,  *'  except  as  thereinafter  was  reserved  to  him." 
[  ♦iss  ]  If  the  argument  on  the  other  side  is  well  founded, — that  *the 
reservation  only  preserves  such  rights  as  are  incidental  to  the 
manor, — the  reservation  would  be  entirely  nugatory.  It  is  sub- 
mitted that  the  saving  clause  reserves  to  the  lord  all  the  rights 
therein  enumerated,  being  rights  which  he  possessed  at  the  time  of 
the  passing  of  the  Act ;  not  meaning,  strictly  speaking,  the  rights 
which  a  party  has  in  the  land  of  another,  but  the  rights  of  hunting 
and  fowling,  &c.,  which  he  enjoyed  as  owner  of  the  soil.  In  a 
private  Act  the  reservation  would  operate  as  a  grant ;  and  this  Act 
is  to  be  constructed  in  the  same  manner  as  a  deed  between  the 
parties.  The  eighth  and  eleventh  sections  of  the  Game  Act,  1  &  2 
Will.  IV.  c.  82,  evidently  refer  to  rights  of  this  nature.  Morris  v. 
Dimes  does  not  apply.     *     ♦     ♦ 

Talfourdy  in  reply : 

Doe  d.  Ilairis  v.  Saunder  (i)  shows  that  the  allottee  became  seised 
of  the  allotment  from  the  time  that  he  was  put  in  possession.  It 
is  said  that  the  words  ''  except  as  thereinafter  was  reserved  to  him," 
show  that  the  lord  did  not  part  with  all  his  interest  in  the  soil ; 
but  those  words  are  satisfied  by  that  part  of  the  reservation  relating 
to  the  mines  under  the  allotments  (2).     The  other  general  words 

(1)  5  Ad.  &  El.  664  ;  1  N.  &  P.  119.  of  allotments  compensation   for    the 

(2)  This  part  of  the  reservation  was  damage  to  be  done  to  their  lands  by 
not  set  out  in  the  plea,  but  it  was  working  the  minerals,  should  be  taken 
agreed  that  such  part,   and   also    a  to  be  part  of  the  record. 

clause  in  the  Act  giving  the  owners 


VOL.  LX.]         1841.     C.  p.     8  MAN.  &  G.  153—155.  489 


contained  in  *the  saving  clause  show  that  the  terms  "  with  free   Geeathbad 
warren,"  &c.,  have  no  reference  to  rights  actually  in  existence.  Moblby. 

[  *lo4  ] 

(Maule,  J. :  The  Act  says  that  the  lord  is  to  have  them  in  as 
full  a  manner,  not  as  he  had  enjoyed  them,  but  as  he  could  or 
might  have  enjoyed  if  the  Act  had  not  been  made.) 

The  provisions  of  the  Game  Act  have  no  bearing  on  the  question. 

Cur,  adv.  wit. 

TiNDAL,  Ch.  J.  now  delivered  the  judgment  of  the  Court  : 

Two  points  have  been  raised  upon  the  demurrer  to  the  defendants' 
plea.  In  the  first  place  it  is  contended  that  the  facts  disclosed  by 
the  plea  show  that  the  freehold  of  the  plaintiff's  close  is  still  in  the 
defendant  Morley  as  the  lord  of  the  manor,  and  that  the  effect  of 
the  plea  is  the  same  as  that  of  a  plea  of  liberum  tenementum,  so 
that  the  plaintiff  ought  to  have  set  out  his  title  in  the  replication ; 
and  in  the  second  place  (which  is  the  real  point  in  contest  between 
the  parties),  that,  under  the  saving  clause  in  favour  of  the  lord's 
manorial  rights,  the  liberty  of  hunting  and  fowling  over  the 
plaintiff's  close  exists  in  the  lord,  notwithstanding  the  inclosure  of 
the  waste. 

As  to  the  first  point,  it  appears  to  us  to  be  immaterial  to  consider 
whether  the  plea  does  or  does  not  show  the  legal  seisin  of  the  free- 
hold to  be  still  vested  in  the  lord ;  because,  at  all  events,  the  plea 
shows  the  plaintiff  is  entitled  to  the  sole  and  exclusive  possession 
of  the  close  in  which  &c. ;  which  is  all  that  is  necessary  to  enable 
him  to  maintain  an  action  of  trespass.  The  plea  distinctly  alleges 
that  the  allotment  of  the  locus  in  qtw  was  duly  made  under  the 
local  Inclosure  Act  to  one  Ince,  "  who  took  possession  of  and 
occupied  the  said  close  in  which  &c.,  in  severalty,  under  and  by 
virtue  of  the  said  allotment  and  division  ;  and  that  from  the  time 
of  such  *allotment  until  and  at  the  said  time  when  &c.  the  said  L  *^^^  ] 
close  in  which  &c.  has  been  possessed  and  occupied  in  severalty  by 
Ince  and  the  plaintiff  and  those  claiming  under  Ince,  under  and  by 
virtue  of  the  said  allotment." 

Whether,  therefore,  upon  the  proper  construction  of  the  general 
Inclosure  Act,  41  Geo.  III.  c.  109,  the  legal  seisin  of  the  freehold 
is  in  the  allottee  or  those  claiming  under  him,  or  whether,  by  reason 
of  the  non-execution  of  the  award,  the  freehold  is  still  in  the  lord, 
appears  to  be  immaterial  for  the  purpose  of  this  action.    And  this 
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Grbathead  diBtinguishes  the  present  case  from  that  of  Farrar  v.  Billing  (i), 
MoRLEY.  cited  by  the  defendants  ;  in  which  the  precise  issue  raised  npon  the 
record  was,  whether  the  soil  and  freehold  in  the  lands  in  which  the 
distress  had  been  taken,  was  or  was  not  in  the  allottee  under  the 
Inclosure  Act ;  and  in  which  case  the  Court  expressly  observe,  in 
giving  their  judgment,  '^  that  the  allottee  might  have  such  a  right 
to  the  exclusive  possession  and  enjoyment  as  would  authorise  him 
to  distrain  the  plaintiff's  cattle,  and  to  justify  the  distress  by  a 
plea  specially  framed  upon  the  Acts  of  Parliament,  without  having 
a  legal  or  actual  seisin : "  and  the  effect  of  the  defendants'  plea 
in  this  case  is,  to  show  that  the  plaintiff  has  such  exclusive 
right  (2)  in  himself ;   which  is  quite  sufficient  to  maintain  trespass. 

Upon  the  second  and  principal  question  in  the  case,  we  are  of 
opinion  that  the  right  of  hunting  or  fowling  over  the  allotments  of 
the  moor  or  common  is  not  reserved  to  the  lord  of  the  manor  by  the 
saving  clause  of  the  Inclosure  Act  set  out  in  the  plea.    It  is  the 
manifest  object  of  that  clause  to  save  to  the  lord  all  those  manorial 
rights  which  he  possessed  before  the  inclosure  as  lord  of  the  manor, 
other  and  except  the  right  to  the  soil.     The  saving  clause  gives  no 
[  •166  ]      new  royalty  or  manorial  *right  to  the  lord  which  he  did  not  possess 
before :  it  only  reserves  such  as  he  was  before  entitled  to.     If  he 
had  no  market  or  fair  before,  if  he  had  no  right  of  free  warren 
before,  it  is  needless  to  say,  the  clause  referred  to  confers  none. 
So,  if  before  the  Act  passed,  he  had  no  liberty  of  hunting,  hawking, 
fishing,  and  fowling  over  the  moor  or  common  "  to  the  said  manor, 
or  to  the  lord  thereof,  incident,  belonging,  or  appertaining,"  he 
acquires  no  such  right  under  the  clause  in  question.     Now  it  would 
be  against  all  legal  construction,  to  hold  that  the  power  of  the  lord 
of  the  manor  to  hunt  or  shoot  over  a  waste  or  uninclosed  common 
within  his  own  manor,  was  merely  a  **  licence  or  liberty  "  incident 
to  him  as  lord :  it  is  a  mode  of  direct  enjoyment  of  his  own  property. 
The  soil  of  the  waste  or  common  is  his,  subject  only  to  the  right  of 
the  commoners  to  take  the  herbage  by  the  mouths  of  their  cattle  ; 
and  the  right  in  the  lord  to  walk  or  ride  over  it,  in  every  direction, 
and  at  all  times,  is  the  same  right  which  he  has  over  his  other 
demesne  lands,  and  not  a  mere  liberty  or  easement.    The  statute, 
if  it  had  intended  to  grant  the  new  lord  a  liberty  or  licence  of  this 
nature,  after  the  soil  had  become  the  property  of  those  to  whom 
it  was  allotted,  would  have  employed  proper  words  to  create  such 
new  liberty ;  as  we  find,  in  fact,  it  has  done  in  this  very  clause, 

(1)  2  B.  &  Aid.  171.  (2)  Vide  post,  491  (I). 
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for  the  purpose  of  giving  the  right  of  exclusively  winning  and    Grbathkad 
working  minerals  under  the  new  allotments,  with  all  other  powers      Morlet. 
necessary  and  convenient  thereto ;   and  in  which  case  also,  the 
statute  further  proceeds  to  give  compensation  to  the  owners  of  the 
allotments  for  the  damage  done  to  the  soil;   which  it  probably 
would  have  done  for  the  exercise  of  the  right  *of  hunting  and       [  *167  ] 
fowling,  if  it  had  been  intended  to  grant  a  new  liberty  of  that 
description.     The  statute  certainly  uses  the  word  "  common  "  in  a 
sense  not  strictly  legal,  when  it  gives  the  lord  an  allotment  in 
compensation  in  lieu  of  a  right  of  common  over  his  own  soil.    But 
that  word  has,  for  a  long  series  of  years,  obtained  a  sense  some- 
what larger  than  its  strict  original  meaning,  and  the  statute  having 
expressly  directed  such  compensation  to  be  made,  the  best  con- 
struction that  the  law  will  permit,  must  be  put  upon  that  express 
enactment ;  but  that  circumstance  can  furnish  no  authority  for  a 
wider  and  more  extensive  construction   of  the  word   "liberty," 
where  no  such  express  enactment  is  made. 
Upon  the  whole,  we  think  that  judgment  must  be  given  for  the 

plaintiff. 

Judgment  for  the  plaintiff  {i). 

(1)  Bare  possessiou  is  sufficient  to  cipal  case  admits  a  possession  </« /ac^o, 

support  trespass  against  a  mere  wrong-  and  that  Ince    and    those    claiming 

doer  :     Harper    v.    Charlesworthy    28  under  him  possessed  the  close  **  under  * 

B.  B.  405  (4  B.  &  0.  574).     It  has  and  by  virtue  of  the  allotment  and 

never  been  expressly  decided  that  an  division ;  "  which    appears    to    be  a 

allottee  in  actual  possession,  under  an  sufficient  admission,   as  against    the 

Incloeure  Act  empowering  him  to  sell  parties  by  whom  it  is  made,  although 

and  mortgage,  can,  before  award  made,  no  alienation  by  Ince  is  alleged,  and 

maintain  trespass  against  one  who  has  no  clause  of  the  Act  is  stated,  which 

the  actual  and  immediate  seisin  of  the  expressly  gives  authority  to  an  allottee 

freehold.     In  Fnrrar  v.  Billing y  2  B.  &  to  take  possession.     And  see  Doe  d. 

Aid.  171,  the  Court  say,  oUter,   "that  Sweetimj  v.  IleUard,  9  B.  &  C.  789,  2 

the  allottee  might  have  such  a  right  Man.  &  By.  736 ;  Ilex  v.  W,  M,  Pitt, 

to  the  exclusive  possession  as  would  5   B.    &   Ad.    568,   2  N.   &  M.   363. 

authorise  him  to  distrain  the  plaintiif' s  [There  seems  to  l^e  no  reason  in  the 

cattle    (as  damage  feasant),    and    to  Common  Law  why  even  a  thief  should 

justify  the  distress  made,  b}^  a  plea  not  be  able  to  maintain  trespass  against 

specially   framed  under  the  Acts  of  a  stranger  who  does  not  justify  in  the 

Parliament,  without  having  a  legal  or  name  of  the  true  owner. — F.  P.] 
actual  seisin.'*    The  plea  in  the  prin- 
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184U  J.  HOLMES  V.  W.  BELL. 

[  213  ]  (3  Man.  &  G.  213—220 ;  S.  C.  3  Scott,  N.  R.  479.) 

A.,  a  banker,  takes  from  B.,  a  customer,  and  C,  his  surety,  a  bond, 
conditioned  for  the  payment  of  all  sums  already  advanced  or  thereafter  to 
be  advanced  to  B.  There  is  no  merger ;  and  B.  may  be  sued  for  the 
balance  of  his  account  as  upon  a  debt  by  simple  contract. 

By  an  order  of  Nisi  Prius  made  at  the  Yorkshire  Spring  Assizes, 
1840,  as  amended  by  a  subsequent  order  of  Tindal,  Ch.  J.,  bearing 
date  the  26th  of  May,  1840,  it  was  ordered  that  a  verdict  should  be 
entered  for  the  plaintiff,  damages  10,0002.  and  costs  40«.,  subject  to 
the  award  of  a  barrister,  to  whom  the  above  cause  and  all  matters 
in  difference  (except  a  suit  in  equity,  and  the  subject-matter  thereof) 
between  the  said  parties  were  referred ;  the  award  to  be  published 
as  therein  mentioned ;  and  that  if  the  arbitrator  should  so  order, 
a  verdict  for  the  plaintiff,  or  a  nonsuit  or  verdict  for  the  defendant, 
should  be  entered  as  he  should  direct ;  and  that  he  should  raise, 
upon  the  face  of  his  award,  for  the  opinion  of  this  Court,  the  point 
relied  on  by  the  defendant  —  that  this  action  should  have  been 
brought  upon  the  bond  hereinafter  mentioned,  and  that  assumpsit 
was  not  maintainable. 

Award :  That  in  the  month  of  July,  1884,  there  was,  and  thence 
hitherto  has  been,  at  Kingston-upon-HuU,  a  certain  Banking 
Company  or  copartnership,  carrying  on  business  under  the  style 
and  firm  of  "  The  Hull  Banking  Company "  under,  and  in  con- 
formity with,  the  provisions  of  the  7  Geo.  IV.  c.  46 ;  that  in  the 
same  month  the  defendant  opened  an  account  with  the  said  Banking 
Company,  according  to  the  usual  course  of  dealing  of  the  Company ; 
and  that  it  was  intended  that  such  banking  account  should  be  con- 
tinued ;  that  at  the  date  of  the  bond,  and  at  the  time  of  the  deposit 
of  the  title  deeds  hereinafter  first  mentioned,  J.  Holmes  and  J.  Wade 
in  the  bond  mentioned,  were  the  managing  Directors  of  the  Company ; 
[  *2H  ]  that  at  the  date  (October  Slst,  1884)  and  execution  *of  the  bond, 
the  title  deeds  and  writings  therein  mentioned  were  deposited  with 
J.  Holmes  and  Wade  as  such  Directors  on  behalf  of  the  Company, 
and  at  the  same  time  the  defendant  and  his  brother  E.  J.  Bell 
executed  a  bond,  purporting  that  they  became  held  and  firmly 
bound  to  Holmes  and  Wade  "  and  to  the  other  partners  in  the  said 
Company  for  the  time  being  (i),  without  regard  to  any  change 
whatever  that  should  or  might  take  place  in  the  partners.  Directors, 

(1)  Vide  Metcalfe  v.  Bruin,  U  R  B.  432  (2  Camp.  422;  12  East,  400;  2 
Wms.  Sauud.  414  a,  n.  \a)). 
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or  other  officers  of  the  Company,  in  the  penal  sum  of  10,000{.  to      Holmes 
be  paid  to  the  persons  for  the  time  being  constituting  the  Company,        bell. 
their  certain  attorney,  public  officer,   or  public  officers  or  other 
person  or  persons  appointed  for  the  time  being  to  sue  on  their 
behalf,"  subject  to  the  following  condition. 

"  Whereas  the  above  bounden  W.  Bell  has  opened  an  account 
with  the  said  Company  as  his  bankers,  according  to  the  usual  and 
ordinary  course,  and  upon  the  terms,  of  business,  done  and  to  be 
done  by  the  Company,  and  W.  Bell,  together  with  E.  J.  Bell,  are 
seised  of,  or  entitled  to,  certain  messuages  and  hereditaments, 
situate  in  the  market-place  of  the  said  town  of  E.  &c.  and  are 
possessed  of  or  entitled  to  a  certain  fee-farm  rent,  rent-charge,  or 
annual  sum,  of  80/.,  part  of,  &c. ;  and  the  said  Company  have 
agreed,  during  their  pleasure,  at  the  request  of  W.  Bell  to  pay  or 
advance  moneys,  to  or  for  the  use  of  W.  Bell  by  payment  of  bills  of 
exchange,  drafts,  or  otherwise ;  and,  in  order  to  induce  them  to  do 
so,  W.  Bell,  and,  at  his  request  E.  J.  Bell  as  his  surety,  have 
deposited  in  the  hands  of  the  Directors  of  the  Company  all  the 
deeds  and  writings  relating  to  the  title  of  the  said  messuages  and 
hereditaments,  and  the  said  fee-farm  rent,  rent-charge,  or  annual 
sum,  of  80/.,  and  have  also  proposed  and  agreed  to  enter  into  the 
above-written  bond,  subject  to  the  condition  hereinafter  contained : 
*Now  the  condition  of  the  above  written  bond  is  such,  that  if  the  [  •216  ] 
above  bounden  W.  Bell  and  E.  J.  Bell,  or  either  of  them,  or  either 
of  their  heirs,  executors,  or  administrators,  or  any  of  them,  do  and 
shall,  from  time  to  time,  and  at  all  times  hereafter,  upon  or  imme- 
diately after  the  expiration  of  a  notice  in  writing  to  be  given, 
by  or  on  behalf  of  the  Directors  or  trustees,  for  the  time  being,  of 
the  Company,  to  the  said  W.  Bell,  or  left  at  his  usual  or  last  place 
of  abode  or  business,  three  calendar  months  previously  for  that 
purpose,  well  and  truly  pay  or  cause  to  be  paid  unto  the  Directors 
or  trustees  for  the  time  being  of  the  Company,  without  regard  to 
any  change  that  may  take  place  in  the  partners,  members,  or 
officers  of  the  Company,  all  and  every  sum  and  sums  of  money  not 
exceeding  in  the  whole  5,000/.  (i),  or,  if  there  shall  be  an  excess  of  the 
sum  of  5,000/.,  then  the  sum  of  5,000/.  part  of  the  sum  or  sums  of 
money  which,  at  the  time  of  such  demand,  shall  be  due  and  owing 
to  the  Company  in  respect  of  any  cash,  bills  of  exchange,  or  pro- 
missory notes,  already  lent,  advanced,  or  paid,  or  hereafter  to  be 
lent,  advanced,  or  paid,  by,  or  on  the  acceptance  of,  the  Company 
(l)  The  figures  here  are  corrected  from  the  report  in  3  Scott,  N.  E. 
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Holmes  to,  for,  or  on  the  account,  or  for  the  accommodation,  of  W.  Bell, 
Bell.  or  which  the  Company  shall  have  engaged,  or  become  liable,  to 
pay  for  W.  Bell,  either  alone  or  jointly  with  any  other  person  or 
persons,  together  with  interest,  postages,  stamps,  commissions, 
discount,  and  all  other  usual  and  ordinary  charges  made  by  bankers 
to  their  customers ;  and  if  W.  Bell  and  E.  J.  Bell,  their  heirs, 
executors,  and  administrators,  shall  and  do,  at  their  own  proper 
costs  and  charges,  when  thereunto  requested  by  the  said  Directors, 
or  the  Directors  for  the  time  being,  of  the  Company  as  aforesaid, 
or  the  major  part  of  them,  make  and  execute,  or  cause  or  procure 
to  be  made  and  executed,  by  the  proper  and  necessary  parties, 
a  good  and  sufficient  mortgage,  or  other  assurance,  of  the  said 
messuages  and  hereditaments  and  fee-farm  rent,  rent-charges, 
[  *2i6  ]  *or  annual  sum  of  802.  to  the  said  Directors  or  their  successors  in 
office,  or  the  trustees  for  the  time  being  of  the  Company,  their 
successors,  heirs,  executors,  administrators,  and  assigns,  and  with 
or  without  the  usual  powers  of  sale,  as  they  shall  think  fit,  for 
better  and  more  effectually  securing  to  the  Company  the  money 
which  shall  be  due  or  owing  to  them  at  the  time  of  such  request 
for  or  by  the  reason  or  means  or  in  manner  aforesaid,  not  exceeding 
in  the  whole  5,0002.,  then  &c. 

The  arbitrator  then  proceeded  to  state  that  the  said  banking 
account  with  the  Company  continued  to  be  carried  on,  upon  the 
security  of  the  bond  and  deposit,  to  the  date  of  the  agreement  of  the 
Srd  of  April,  1887,  hereinafter  stated,  and  without  the  defendant's 
having  been  called  on  by  the  Company  to  execute  any  legal  mort- 
gage, when  it  was  agreed  between  the  Company  and  the  defendant 
that  some  further  security  should  be  given  to  the  Company  for  the 
said  account,  namely,  the  security  mentioned  in  the  memorandum 
of  agreement  hereinafter  stated,  and  that  the  title  deeds  and 
writings  in  the  said  memorandum  in  that  behalf  mentioned  should 
be  deposited  with  the  Company  by  way  of  further  security;  that 
such  title  deeds  and  writings  were,  by  the  defendant,  at  the  time  of 
the  date  and  execution  of  the  agreement  hereinafter  stated,  deposited 
with  the  Company,  and  that  a  memorandum  of  agreement,  dated 
the  Srd  of  April,  1837,  was  thereupon  signed  by  the  defendant  and 
E.  J.  Bell,  and  delivered  to  the  Company;  that  the  said  J.  Holmes 
and  one  J.  Hudson,  in  the  said  memorandum  mentioned,  were  at 
that  time  the  two  managing  Directors  of  the  Company,  and  that  the 
said  memorandum  of  agreement,  so  far  as  material,  was  as  follows : 

"Memorandum  of  an  agreement  made  the  3rd  of  April,  1837, 
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between  W.  Bell  of,  &c.,  and  E.  J.  Bell  of,  &c.,  of  the  one  part^  and  Holmes 
J.  Holmes  of,  &c.,  and  J.  Hudson,  *of,  &c.,  two  of  the  Directors  of  bbll. 
the  Hull  Banking  Company,  of  the  other  part.  Whereas  W.  Bell  [  ♦217] 
keeps  a  banking  account  with  the  said  Company  according  to  the 
usual  and  ordinary  course  and  upon  the  terms  of  business  done  by 
them  as  bankers,  and  now  is,  or  hereafter  may  become,  indebted  to 
the  said  Banking  Company  in  several  sums  of  money;  and  whereas 
for  securing  the  repayment  of  any  such  sum  or  sums  of  money, 
W.  Bell  and  E.  J.  Bell  have  deposited  in  the  hands  of  the  Directors 
of  the  said  Company  all  and  every  the  deeds  and  writings  relating 
to  the  title  to  two  messuages,  &c.,  situate,  &c. ;  and  have  agreed  to 
execute  a  mortgage  of  the  said  messuages,  &c.  to  J.  Holmes  and 
J.  Hudson,  or  the  Directors  and  trustees  for  the  time  being  of  the 
Company,  at  any  time  when  thereunto  required,  as  therein  and 
hereinafter  mentioned.  Now  these  presents  witness,  and  W.  Bell 
and  E.  J.  Bell  do  hereby  declare  and  agree  to  and  with  J.  Holmes 
and  J.  Hudson,  as  such  Directors  as  aforesaid,  their  successors  in 
office,  and  the  Directors  and  trustees  for  the  time  being  of  the 
Company,  without  regard  to  any  change  that  may  take  place  in  the 
partners  or  members  of  the  Company,  that  the  said  several  deeds 
and  writings  are  so  deposited  with  the  said  Directors  for  the 
purposes  aforesaid,  and  that  W.  Bell  and  E.  J.  Bell  shall  and  will, 
at  their  own  proper  costs  and  charges,  at  any  time  when  thereunto 
required  by  the  said  Directors,  or  the  Directors,  for  the  time  being, 
of  the  Company  as  aforesaid,  or  the  major  part  of  them,  make  and 
execute,  or  cause  and  procure  to  be  made  and  executed,  by  the 
proper  and  necessary  parties,  a  good  and  sufficient  mortgage,  or 
other  assurance,  of  the  said  messuages  Sec.  to  the  said  Directors  or 
their  successors  in  office,  or  to  the  trustees,  for  the  time  being,  of 
the  Company,  their  successors,  heirs,  executors,  administrators,  and 
assigns,  either  by  demise  or  in  fee,  and  with  or  without  the  usual 
powers  for  sale,  as  they  shall  think  fit,  for  better  and  more 
effectually  securing  to  the  Company  the  repayment  *of  all  and  [  ♦218  ] 
every  sum  and  sums  of  money  which  now  is  or  are,  or  at  any  time 
hereafter  shall  be,  due  and  owing  to  them  in  respect  of  any  cash, 
bills  of  exchange,  or  promissory  notes  already  lent,  advanced,  or 
paid  by  or  on  the  account  of  the  Company,  to  or  for,  or  on  the 
account,  or  for  the  accommodation  of  W.  Bell,  or  which  the  Com- 
pany shall  have  engaged,  or  become  liable  to  pay  tot  him  W.  Bell, 
either  aloi^e  or  jointly  with  any  other  person  or  persons,  together 
with  interest  &c.,  so  as  that  such  sum  or  sums  of  money  to  be 
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HoLMBs      secured  shall  not  exceed  500Z.,  in  addition  to  the  sum  of  5,000Z. 

Be^ll.  already  secured  by  the  joint  and  several  bonds  of  W.  Bell  and 
E.  Bell;  and  further,  that  in  the  meantime,  and  until  full  payment 
of  all  such  sum  and  sums  of  money  as  aforesaid,  the  said  several 
deeds  and  writings  shall  remain  and  continue  in  the  custody  or 
possession  of  the  said  Directors,  or  their  successors  in  office,  their 
successors,  executors,  administrators,  or  assigns,  and  shall  be  held 
and  retained  by  them  as  a  security  for  the  repayment  of  such  sum 
or  sums  of  money  as  aforesaid." 

The  arbitrator  also  found,  that,  in  June,  1887,  the  defendant  was 
indebted  to  the  Company,  and  that  the  Directors  did  in  that  month 
cause  a  notice,  dated  the  21st  of  January,  1887,  signed,  by  their 
direction,  by  the  general  manager  of  the  Company,  to  be  served  on 
the  defendant,  requiring  him  to  pay  to  the  Company  the  amount 
owing  by  him  to  them,  pursuant  to  the  condition  of  the  bond ;  that 
the  defendant  did  not,  at  the  expiration  of  three  months  from  the 
date  of  the  notice,  or  at  any  other  time,  pay  to  the  Company  the 
debt  owing  by  him  to  them  on  the  said  account ;  that  on  the  1st  of 
October,  1889,  4,0912.  Il8.  4d.  was  due  from  the  defendant  to  the 
Company  on  the  balance  of  the  account;  that  on  the  7th  of  October, 
1889,  the  action  in  which  the  order  of  Nisi  Prius  was  made,  was 
commenced,  for  the  recovery  of  the  said  balance  with  interest;  that 
it  was  an  action  of  indebitatus  asaumpait,  commenced  and  prose- 

[  *219  ]  cuted  by  *the  plaintiff,  being  at  the  time  one  of  the  public  officers 
of  the  Company  duly  nominated,  appointed,  and  registered  in  that 
behalf  according  to  the  Act  of  Parliament  hereinbefore  mentioned, 
as  the  nominal  plaintiff  for  and  on  behalf  of  the  Company,  and  that 
the  declaration  contained  counts  for  money  lent  and  paid  by  the 
Company  to  and  for  the  defendant,  for  interest  due  to  the  Company 
from  the  defendant,  for  work  and  labour  done  by  the  Company  for 
the  defendant,  and  upon  an  account  stated  between  the  defendant 
and  the  Company ;  and  that  the  defendant  pleaded  non  assumpsit, 
upon  which  plea  issue  was  joined. 

The  arbitrator  then  awarded,  that  if,  under  the  circumstances 
above  stated,  the  Court  should  be  of  opinion  that  the  action  of 
assumpsit  was  maintainable,  notwithstanding  the  point  raised  by 
the  defendant  as  aforesaid,  viz.,  that  the  action  should  have  been 
brought  upon  the  bond,  then  the  verdict  was  to  be  entered  for  the 
plaintiff  for  damages  amounting  to  4,091{.  Us,  id.,  together  with 
interest  thereon  at  the  rate  of  5{.  per  centum  per  annum,  from  the 
Ist  day  of  October,  1839,  to  the  day  upon  which  the  plaintiff  shall  le 
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entitled  to  sign  final  judgment  upon  such  verdict ;  but  that  if  the  Court      Holmes 
should  of  opinion  that  the  action  of  assumpsit  was  not  maintainable        bell. 
by  reason  of  the  said  objection,  then  the  verdict  found  for  the  plaintiflF 
was  to  be  set  aside,  and,  instead  thereof,  a  nonsuit  to  be  entered. 

Channell,  Serjt.  for  the  plaintiff: 

The  bond  was  entered  into  by  two  persons ;  which  is  a  circum- 
stance to  show  that,  like  the  deposit  of  the  deeds,  it  was  given  as  a 
collateral  security  only.  It  could  not  have  been  intended  that  the 
Company  were  to  be  without  any  remedy  against  the  debtor  during 
the  three  months,  before  the  expiration  of  which  period  they  could 
not  sue  upon  the  bond.  The  bond  could  cover  only  5,0002.,  whereas 
the  balance  due  '''from  the  defendant  might  exceed  that  amount ;  a  [  *220  ] 
case  anticipated  by  the  plaintiff. 

But  supposing  the  simple  contract  debt  to  be  extinguished  in  the 
specialty  (i),  the  merger  should  have  been  specially  pleaded : 
Weston  V.  Foster  (2) ;  FUmer  v.  Bumby  (8). 

Bompas,  Serjt.,  for  the  defendant,  was  at  Nisi  Prius  (4). 

TiNDAL,  Ch.  J. : 

I  cannot  see  why  an  action  of  assumpsit  should  not  be  maintain- 
able in  this  case.  The  parties  to  the  bond  are  not  the  parties 
between  whom  the  original  liability  arose  (6).  The  bond  was 
evidently  intended  only  as  a  collateral  security. 

CoLTMAN,  Erskine,  and  Maule,  JJ.  concurred. 

Judgment  for  the  plaintiff  (6). 

(1)  Had    the    first    answer     been  (2)  2  Bing.  N.  C  693 ;  3  Scott,  155. 

deemed  insufficient,  the  second  could  (3)  2  Man.  &  G.  p.  529 ;  2  Scott, 

scarcely  have  prevailed.    To  raise  a  N.  B.  689  ;  9  Dowl.  P.  C.  466. 
question  of  merger  it    should   have  (4)  The    cases    relied   on    by    the 

appeared   that   the  whole,    or    some  defendant,  were  Tovsaaint  v.  Martin- 

specific  portion  of  the  4,091/.  11«.  4d.  naTit,  2  T.  E.  100;  Foster  v.  Allanson, 

was  due  before  the  bond  was  given.  Ih.  479;  Bandall  v.  Lynch,  11  E.  R. 

For  there  would  not  have  been  an  340,    727   (12  East,    179);   Schack  v. 

existing  debt  by  simple  contract,  in  Anthony^  1  M.  &  S.  573 ;  Schlencker  v. 

respect  of  moneys  advanced  after  the  Moxsy,  27  E.  E.  482  (3  B.  &  C.  789 ;  5 

making  of  the  bond,   supposing  the  Dowl.  &Ey.  747;  East  India  Cvmpany 

contract  by    specialty  to  have  been  v.Zeww,  33E.  E,  680  (3Car.&P.358). 
substituted  for  the  liability  by  simple  (5)  Vide  post,  509. 

contract  as  to  further  advances,  which         (6)  A  guarantee  by  deed,   entered 

the  law  would  otherwise  raise.     Had  into  by  a  third  person  at  the  time  of 

this  been  a  case  for  pleading  a  merger,  the  contracting  of  the  original  debt, 

the  award  would  appear  to  have  been  does  not  extinguish  the  simple  contract 

void    for    uncertainty,    in    not    dis-  debt  of  the  principal :  White  v.  Cuyler, 

tinguishing  between  the  old  and  the  3E.E.  147  (6  T.  E.  176;  1  Esp.  N.  P.O. 

new  parts  of  the  accoimt.  200) ;  and  see  2  Man.  &  G.  p.  648  {n), 
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jHnel^2.  ^g  j^^  ^  ^  242—254;  S.  C.  3  Scott,  N.  R  577;  10  L.  J.  0.  P.  285.) 

t  242  J  jn  trover  for  an  expired  lease,  by  lessor,  the  lease  (or  counterpart 

executed  by  the  lessor)  not  being  produced  by  the  defendant,  upon  notice  : 

Held,   that  after  the  expiration  of  a  lease  (containing  covenants  by  the 

lessor),  the  lessor  is  not  entitled  to  the  possession  of  the  indenture  as 

against  the  lessee. 

Stmble,  the  lessor  was  entitled  to  give  parol  evidence  of  the  contents  of 
the  lease  without  producing  the  counterpart  (1)  executed  by  the  lessee  (2). 

Troveb,  for  an  indenture  of  lease,  bearing  date  the  27th  of 
February,  1824,  made  between  the  plaintiff  and  one  T.  Spratley, 
purporting  to  be  a  demise  of  premises  in  Middlesex,  for  a  term 
therein  mentioned,  subject  to  a  proviso,  therein  contained,  for  the 
determining  of  the  term  and  for  the  reverting  of  the  premises  to  the 
plaintiff,  and  which  was  alleged  to  have  reverted  to  the  plaintiff  by 
reason  of  the  determination  thereof  according  to  the  said  proviso. 

Plea  :  that  the  plaintiff  was  not  possessed. 

At  the  trial,  before  Coltman,  J.,  at  the  sittings  at  Westminster 
[  *243  ]  in  last  Hilary  Term,  it  appeared  that,  upon  the  *granting  of  the 
lease,  a  counterpart  was  executed  by  Spratley,  who  afterwards 
deposited  the  lease  with  the  defendant  as  a  security  for  a  debt. 

Bent  being  in  arrear,  and  the  premises  out  of  repair,  a  declara- 
tion in  ejectment  was  served  upon  Spratley,  and  judgment  was 
signed  against  the  casual  ejector.  Spratley  did  not  appear  or  make 
himself  a  defendant. 

To  show  the  reservation  of  a  right  of  re-entry-  to  the  plaintiff,  the 
defendant  was  called  upon  to  produce  the  lease,  pursuant  to  notice 
to  that  effect.  Upon  its  non-production,  the  attorney  who  had 
prepared  the  lease,  was  called  to  prove  the  contents.  It  was 
objected,  by  Atchei'ley,  Serjt.  for  the  defendant,  that  the  counter- 
part ought  to  be  produced.  To  which  it  was  answered  by  Boinpas, 
Serjt.  for  the  plaintiff,  that  the  counterpart  was  only  secondary 
evidence,  and  that  there  being  no  degrees  in  secondary  evidence, 
the  recollection  of  the  attorney  was  not  less  admissible  than  the 
counterpart ;  and  that  the  defendant  could  not  be  injured  by  any 
mistake  made  by  the  witness,  which,  as  he  held  the  lease,  he  could 
instantly  correct.     The  objection  being  over-ruled,  the  attorney 

(1)  The  part  executed  by  the  lessee  3  H.  &  C.  330;  34  L.  J.  Ex.  42.] 

would  appear  to  be  the  primary  pai-t  (2)  I*er  Tiin)AL,  Ch.  J.,  during  the 

as  to  his  covenants,   and  as  to  his  argument  at  p.  500.     The  point  was 

assent  to  the  proviso  for  re-entry:  not  finally  decided  in  the  judgment 

rearce  v.  MorHce,  3   B.    &  Ad.   396.  (see  p.  504).— A.  C. 
[And  see  Elworthy  v.  Sand/ord  (1864) 
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Btatedy  that  he  had  no  recollection   as  to  the  contents  of  this        Hat.l 
particular  lease,  but  that,  from  his  course  of  practice,  he  enter-        ball, 
tained  no  doubt  the  lease  contained  a  clause  of  re-entry  for  non- 
payment of  rent  and  non-reparation  of  the  premises.     No  evidence 
was  given  of  an  actual  entry  by  the  plaintiff,  or  of  the  execution  of 
any  writ  of  habere  facias  possessionem. 

It  was  contended,  on  the  part  of  the  defendant,  that  the  evidence  [  2U  ] 
of  the  existence  of  a  power  of  re-entry  was  too  loose  and  indistinct, 
— that  if  such  power  existed,  *the  judgment  obtained  against  the  [  ♦245  ] 
casual  ejector  was  not  evidence  of  a  forfeiture, — and  that  supposing 
a  power  of  re-entry  to  have  been  contained  in  the  lease,  and  a  right 
of  re-entry  to  have  accrued  to  the  plaintiff,  the  defendant  was 
entitled  to  a  verdict  upon  the  traverse  taken  by  his  plea,  no 
property  in,  or  right  to  the  possession  of,  the  lease  having  vested 
in  the  plaintiff.  It  was  answered,  on  the  part  of  the  plaintiff,  that 
the  term  had  been  determined  by  the  forfeiture,  and  that  the 
expired  lease  had  thereupon  become  one  of  the  muniments  of  the 
lessor's  title. 

The  learned  Judge  directed  a  verdict  to  be  entered  for  the 
plaintiff,  giving  leave  to  the  defendant  to  move  to  enter  a  nonsuit, 
should  the  Court  be  of  opinion  that  the  right  of  possession  was  not 
vested  in  the  plaintiff. 

Atcherley,  Serjt.,  in  Hilary  Term  last,  moved  either  to  enter  a       jan,  26. 
nonsuit  on  the  point  reserved,  or,  failing  that,  for  a  new  trial, 
on  the  ground  that  the  evidence  of  the  contents  of  the  lease 
had  been  improperly  received  : 

It  has  nowhere  been  held  that  the  lessor  is,  immediately  after 
the  determination  of  the  lease,  entitled  to  demand  possession  of  the 
indenture  of  demise.  The  case  in  the  Year  Book  of  38  Hen.  VI. 
fo.  24  (i),  which  has  *been  supposed  to  establish  that  point  (2),  only       [  '246  ] 

(1)  P.  38  Hen.  VI.  fo.  24,  pi.  1.  had  been  brought  for  the  other  pai-t 
There,  in  detinue  for  four  charters,  it  sealed  by  the  donee,  peradventure,  it 
was  stated,  in  the  declaration,  that  the  ought  to  belong  to  him  '*  (the  donor) 
second  of  the  instruments  sued  for,  *^  Et  non  aUociitur ;  for,  it  was  said, 
was  a  deed  of  gift  in  tail,  whereby  the  both  parts  of  the  indenture,  after  the 
plaintiff's  ancestor  gave  lands  to  such  entail  determined,  belong  to  the  donor ; 
a  one  in  taU,  and  that  the  donee  died  for  both  parts  are  but  one  deed  in  law, 
without  heir  (to  the  entail).  It  was  and  the  deed  belongs  more  readily 
objected,  by  Littletwiy  Serjt.,  for  the  {jdnia  haatt/)  to  him  than  to  any  other 
defendant,  that  the  deed  having  be-  stranger  who  has  nothing  to  do  there- 
longed  to  the  donee,  would  vest,  upon  with.'' 
his  death,  in  his  executor,  because  it  (2)  1  Man.  &  By.  297  (6). 
was  his  own  deed;  '* but  if  the  action 

32—2 
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Hall  shows  that  the  heir  is  entitled  as  against  the  executor  (i).  In 
Ball.  R^^  V.  North  Bedhum  (2),  it  was  said  by  Bullbr,  J.  (3),  that  after 
the  expiration  of  the  term,  the  pauper  (the  lessee)  was,  in  strictness, 
entitled  to  the  possession  of  the  agreement  under  which  he  had 
held.  Here,  an  ejectment  was  brought  by  the  plaintiff  against 
Spratley,  who  did  not  appear  to  defend ;  and  although  judgment 
was  signed  against  the  casual  ejector,  that  is  immaterial,  as  no  writ 
of  liahere  facias  possessionem  issued.  Parol  evidence  of  the  contents 
of  the  lease  ought  not  to  have  been  admitted,  the  plaintiff  being  in 
possession  of  a  counterpart  :  Villiers  v.  Villiers  (4),  Thurston  v. 
Delahay  (5),  Pritchard  v.  Symonds  (6),  Rex  v.  CasUeton  (7),  Doxon  v. 
Haigh  (8),  Liebman  v.  Pooley  (9),  Stark.  Evid.  Part  II.  350,  354 
(first  ed.). 

(Ebskinb,  J.  referred  to  the  case  of  Brown  v.  Woodman  (lo).) 

A  rule  nisi  being  granted, 

Bompas,  Serjt.  now  showed  cause : 

The  existence  of  a  counterpart  furnishes  no  ground  for  rejecting 
parol  evidence  of  the  contents  of  the  original  deed.  There  are  no 
degrees  of  secondary  evidence.  This  rule,  laid  down  by  Parke,  J. 
in  Brown  v.  Woodman,  was  expressly  recognised  in  Doe  d. 
Gilbert  v.  Ross  (ii). 

[  '247  ]  (TiNDAL,  Ch.  J. :  *After  that  case  it  is  difficult  to  say  that  the 

application  for  a  new  trial  is  not  answered  (12).) 

The  more  important  point  is,  whether  the  lessor  is  not  entitled  to 
the  possession  of  the  indenture  of  lease  when  the  demise  is  deter- 
mined either  by  effluxion  of  time  or  by  a  forfeiture.  In  Rawlitus 
case  (13)  Lord  Coke  observes,  that  "  it  was  adjudged  in  the  Common 
Pleas,  in  the  case  of  one  London  (14),  that  if  a  man  take  a  lease 
for  years  by  deed  indented,  of  his  own  land,  it  is  no  conclusion  but 

(1)  Vide  post,  502,  noto  (2).  (11)  56  R  B.  639  (7  M.  &  W.  102). 

(2)  Caldecott's  Cases,  452.  (12)   Vide  tumen  as  to  counterparts. 

(3)  Obiter,  Burleigh  v.  Stibbsy  5  T.  R.  465 ;   Boe  v. 

(4)  2  Atk.  71.  Davis,  stated  31  E.  E.  562  (7  East, 

(5)  Bull.  N.  P.  254.  363) ;   Paul  v.  Meek,  31  R.  R.  559  (2 

(6)  Ibid.  Y.  &  J.  116). 

(7)  6  T.  E.  236.  (13)  4  Co.  Eep.  52  a,  54  a, 

(8)  1  Esp.  N.  P.  C.  409.  (14)  Londan  v.  James,  1    Anderson, 

(9)  18  E.  E.  756  (1  Staik.  N.  P.  C.       128;  James's  case,  Sir  F.  Mooi:«»,  181 ; 
167).  2  Roll.  Abr.  871 ;  10  Vin.  Abr.  460. 

(10)  40  E.  E.  809  (6  Car.  &  P.  206). 
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during  the  term ;  and  after  the  end  of  the  term,  the  lessor  may        Hall 
enter  or  occupy  the  land  ;  for,  by  the  determination  of  the  term,        b/^l. 
the  estoppel  is  also  determined ;  and  then  both  the  parts  of  the 
indenture  belong  to  the  lessor;  as  it  is  held,  88  Hen.  VI.  24." 

The  proper  custody  of  an  expired  lease,  is  the  muniment  chest  of 
the  lessor  :  Plaxton  v.  Dare  (i). 

(TiNDAL,  Ch.  J. :  It  is,  no  doubt,  a  proper  custody. 

Maulb,  J. :  An  expired  indenture  of  apprenticeship  sometimes 
remains  with  the  master,  sometimes  with  the  apprentice  (2). 

Erskine,  J. :  Suppose  a  search  is  to  be  made  among  the  muni- 
ments of  the  lessor,  and  none  amongst  the  muniments  of  the 
lessee,  would  that  be  sufficient  to  let  in  secondary  evidence? 
That  would  be  a  good  test. 

Maulb,  J. :  Suppose  the  lessee  destroys  the  lease,  would  the 
landlord  have  a  right  of  action  ?) 

It  is  submitted  that  he  would.    On  the  other  hand,  if  the  lease 

were  *to  remain  outstanding,  it  might  be  used  against  the  lessor       [  *248  ] 

when  the  evidence  necessary  to  justify  the  re-entry  on  the  ground 

of  forfeiture  was  lost.    In  Com.  Dig.  tit.  Charters  (B.  1),  it  is  said, 

''  that  a  man  may  have  detinue  for  any  charters  which  make  his 

title  sure;"  for  which  is  cited  F.  N.  B.  138  K.  (3). 

(Maulb,  J. :  In  the  case  of  a  conveyance  by  lease  and  release,  the 
party  conveying  would,  according  to  you,  be  entitled  to  the  lease 
for  a  year  after  the  year  was  expired.) 

The  relessee  or  his  assignee  would,  it  is  conceived,  be  entitled  to  the 
possession  of  the  lease  for  a  year.  Thus  it  is  said  in  F.  N.  B. 
138  E.,  "  If  a  man  make  a  lease  for  years,  and  afterwards  confirm 
his  estate  in  fee,  the  heir  of  the  feofifee  shall  have  the  deed  for  the 
lease  for  a  year  as  well  as  the  deed  of  confirmation,  because  that 
the  deed  (of  lease)  doth  make  the  confirmation  good  "  (4). 

(1)  10  B.  &  C.  17;  5  Man.  &  By.  1.  remain  seised  in  fee  in  possession  as 

(2)  The  latter  appears  to  have  the  before,  though,  to  the  extent  of  the 
greater  interest  in  its  preservation.  interest  bargained  and  sold,  A.  would 

(3)  This  is  given  as  the  result  of  be  seised  to  the  use  of,  that  is,  in  trust 
several  cases  put  in  fo.  138  F.,  G.,  H.,  for,  B.  The  Statute  of  Uses  executes 
I.,  and  K.  B.'s  interest,  giving  him  a  legal  estate 

(4)  If  A.,  seised  in  fee,  bargains  and  to  the  extent  of  that  interest,  but  it 
sellB  his  land  for  a  year,  or  otherwise,  does  not  transfer  the  deed  of  bargain 
to  B.,  A.,   at    common    law,    would  and  sale  by  which  the  interest  was 
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Hall  Aicherley^  Serjt.  in  support  of  the  rule  : 

r. 

Ball.  The  defendant  is  entitled  to  have  a  nonsuit  entered.     Where  the 

lessor  has  regained  the  possession,  he  or  his  heirs  may  maintain 
trover  against  a  mere  wrongdoer,  who  withholds  muniments  which 
relate  to  the  inheritance ;  but  he  is  not  entitled  to  treat  the  deten- 
tion of  an  expired  lease  by  the  lessee,  as  a  wrongful  act  (i) ;  a  fortiori^ 

[  *249  ]  where  the  determination  of  the  lease  is  supposed  to  ^result  from  a  for- 
feiture. When  does  the  right  of  the  lessor  to  the  possession  of  the 
lease  arise  ?  The  lessor  has  stronger  evidence  of  title  by  possession 
of  the  counterpart,  which  is  executed  by  the  party  in  the  actual 
and  notorious  occupation  of  the  property,  than  by  the  possession  of 
the  original  executed  by  himself.  Surely  the  lessor  is  not  entitled 
to  say  to  the  lessee,  ''You  have  committed  a  forfeiture  by  breach 
of  covenant,  and  now  I  claim  the  indenture  of  lease."  May  not 
there  be  a  title  in  the  lessee  to  a  cross  remedy  by  action,  for 
breach  of  covenant,  against  the  lessor  ?  and  is  he  to  be  deprived  of 
the  possession  of  the  only  document  by  which  he  can  assert  that 
title  ?  The  Court,  on  a  former  occasion,  asked  what  is  the  practice 
of  courts  of  equity.  It  has  been  stated  by  a  person  of  high 
authority  in  such  matters,  that  the  Court  of  Chancery  will  not 
compel  the  delivering  up  of  an  executed  lease,  unless  all  accounts 
are  cleared,  and  nothing  remains  to  be  done,  and  the  lessee  can 
show  no  good  reason  for  withholding  it.  If  the  lessor  had  any 
occasion  to  enforce  any  of  the  provisions  of  the  lease  against  the 
lessee,  he  could  not  avail  himself  of  the  original  lease  without 
notice  to  produce  the  counterpart.  In  the  case  cited  from  the  Year 
Book  in  Rawlins's  case,  the  question  as  to  the  right  to  the  posses- 
sion of  the  deed  was  between  the  heir  and  the  executor  (2) ;  and,  as 
between  them,  the  heir  was  held  to  have  the  better  title. 

Enough  was  not  proved  to  make  out  a  forfeiture.     It  was  necessary 
to  show  a  power  of  re-entry  for  breach  of  covenant :  Stark.  Evid. 

[  *250  ]  part  ii.  363  (3) ;  Rex  *v.  Castleton.  There  is  no  case  in  which  the 
counterpart  has  been  considered  secondary  evidence. 

created.    Neither  B.,  nor  any  pex-son  heir  of  the  donor;  the  defence  set  up 

claiming  under  B.,  is,  therefore,  bound  was,  that  the  right  of  possession  was 

to  make  pro/ert  of  that  deed.     When  in  the  executor  of  the  donee.     The 

— as  it  usually  happens  within  a  few  Court  held  that  the  right  of  possession 

seconds, — A.    executes    the    deed    of  was  in  the  representative,  not  of  the 

release  ;>wr  enhrger  Vestate^  the  term  party  who  had  taken,  but  of  the  party 

of  one  3'^ear  is  extinguished  in   the  who    had    granted,    the    determined 

reversion  in  fee.  estate. 

(1)  KiWe/>o«f,  505(4).  (3)  1st  edit. 

(2)  The  action  was  brought  by  the 
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(TiNDAL,  Ch.  J. :  It  is  laid  down  as  broadly  as  possible  in  Doe  d.        Hat.l 
Gilbert  v.  Ross  (l).)  Ball. 

The  original  counterparts  are  mentioned  in  that  case ;  the  judg- 
ment of  the  Court  applies  only  to  the  general  question,  as  to  the 
existence  of  any  degree  in  secondary  evidence.  The  counterpart  is, 
by  the  agreement  of  the  parties,  qtiusi  primary  evidence.  In  Brown 
V.  Woodmariy  Parke,  J.  said,  "  If  there  had  been  a  duplicate  original 
it  might  have  been  different." 

(TiNDAL,  Gh.  J. :  In  that  case  both  deeds  would  have  been 
originals.) 

In  Villiers  v.  Villiers  (2),  it  was  said  by  Lord  Hardwickb,  L.  C.  "  If 
an  original  deed  is  lost,  the  counterpart  may  be  read ;  and  if  there 
is  no  counterpart  forthcoming,  then  a  copy  may  be  admitted." 

(Erskinb,  J. :  Can  you  read  a  counterpart  without  notice  to 
produce  the  original  ?  I  do  not  express  any  opinion  on  the  point ; 
bat  it  is  a  t«st.) 

In  GuUey  v.  Bishop  of  Exeter  (3),  the  former  owner  of  an  advowson 
was  alleged  to  have  granted  the  then  next  presentation,  which 
grant  was  put  in  issue  by  one  of  the  defendant's  pleas  in  quare 
impedit ;  the  original  deed  of  grant  not  being  found  annexed,  as 
usual,  to  the  presentation,  it  was  held,  that  the  proper  custody  was 
amongst  the  muniments  of  the  party  now  seised  of  the  advowson  ; 
and  a  counterpart,  purporting  to  be  entered  by  the  grantee,  was 
held  to  be  admissible  as  secondary  evidence  of  the  grant,  without 
proving  a  search  amongst  the  papers  of  the  personal  representative 
of  the  grantee.  In  Doxon  v.  Haigk  the  copy  of  a  deed  was  given 
in  evidence  by  the  plaintiff ;  but  it  was  shown  not  only  that  one 
part  of  the  deed  was  in  the  possession  of  the  defendant,  but  also 
that  the  other  parts  were  inaccessible  to  the  plaintiff. 

The  secondary  evidence  given  in  this  case,  supposing  it  to  have  [  251  ] 
been  properly  admitted,  was  insufficient  to  establish  the  title  of  the 
lessor  of  the  plaintiff.  If  the  question  had  arisen  upon  the  trial  of 
an  action  of  ejectment  for  a  forfeiture,  it  would  not  have  been 
sufficient  for  a  witness  to  say,  that  he  inferred,  from  the  course  of  his 
own  practice,  that  the  lease  reserved  a  power  of  re-entry  for  breach 
of  covenant. 

(1)  Ante,  500,  notes  (11)  and  (12).  BrevMer  v.  Sewell,  22  E.  E.   395  (3 

(2)  2  Atk.  72.  B.  &  Aid.  296). 

(3)  1  Man.  &  Ey.  298,  w.     And  see 
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HALL  The  recovery  in  ejectment  against  the  casual  ejector,  was  not 

Ball.        evidence,  that  a  forfeiture  had  been  incurred. 

For  the  defendant,  therefore,  it  is  submitted,  first,  that  it  has  not 
been  shown  that  an  action  of  trover  will  lie  for  a  lease.'  Secondly, 
that  there  are  covenants  outstanding  which  may  render  the 
possession  of  the  lease  absolutely  necessary  for  the  lessee  (i).  And, 
thirdly,  that  no  connection  has  been  shown  between  the  recovery 

[  ♦262  ]  against  the  casual  ejector  and  the  supposed  forfeiture.  *The 
wisdom  of  the  rule  laid  down  by  Lord  Hardwickb,  L.  C.  is  obvious ; 
and  it  applies  most  strongly  to  the  present  case. 

TiNDAL,  Ch.  J.  now  delivered  the  judgment  of  the  Court  : 

This  was  an  action  of  trover,  for  an  indenture  of  lease ;  to  which 
the  defendant  pleaded  that  the  plamtiff  was  not  possessed.  At  the 
trial,  before  my  brother  Coltman,  it  appeared  that  the  lease  in 
question  had  been  granted  for  a  term  not  yet  expired,  by  the 
plaintiff  to  one  Spratley  who  had  executed  a  counterpart,  and  that 
the  defendant  held  the  lease  by  delivery  from  Spratley,  the  lessee. 
The  plaintiff  grounded  his  claim  to  the  indenture  of  lease,  upon  a 
forfeiture  of  the  lease,  by  breach  of  condition  on  the  part  of  the 
lessee  ;  and  after  notice  to  the  defendant  to  produce  the  lease,  he 
gave  parol  evidence  of  its  contents ;  and  having  obtained  a  verdict, 
a  rule  nisi  was  granted,  either  for  a  new  trial,  on  the  ground  of  the 
inadmissibility  of  the  evidence,  or  for  a  nonsuit,  on  the  ground 
that  the  action  could  not  be  maintained. 

It  will  be  unnecessary  to  consider  the  former  part  of  the  rule  (2), 
as  we  are  of  opinion  that  the  defendant  is  entitled  to  make  the  rule 
absolute  for  a  nonsuit. 

The  instrument  for  which  this  action  is  brought,  was  executed 
by  the  plaintiff  for  the  use  and  security  of  the  lessee,  and  was 
delivered  to  him  absolutely ;  the  lessee,  at  the  same  time,  executing 
and  delivering,  in  like  manner,  a  counterpart  to  the  plaintiff.  The 
primu  facie  inference  to  be  drawn  from  this  state  of  facts,  is,  that 

(1)  It  was  assumed  throughout  the  an  action  would  lie    for   an    ouster 

discussion,  that    in    the    lease    were  during  the  term,  upon  the  covenant 

covenants  to  be  performed  on  the  part  in  law  raised  by  the  word  dtmisit. 

of  the  lessor ;  and  if  the  attorney  who  There  can  be  little  doubt  but  that 

prepared  the  draft  had  been  examined  any  breach  of  covenant  on  the  part  of 

as  to  this  point,   he    would,  in    all  the  lessor  would,  until  the  damages 

probabihty,   have    established  it    by  arising  therefrom  had  been  satisfied  or 

general  evidence,  such  as  he  gave  with  had  passed  in  remjudicatamy  be  a  good 

respect  to  the  clause  of  re-entry.    In  answer  to  a  declaration  in  detinue, 

the  absence  of  any  express  covenant,  (2)  Vide  antty  498,  dOO. 
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the  property  in  the  indenture  of  lease  belongs  to  the  *lessee,  and,        Hall 

in  the  counterpart,  to  the  lessor.     Now  it  is  impossible  to  fix  upon        ball. 

any  precise  point  at  which  the  lessee's  property  in  the  indenture  of       [  ♦253  ] 

lease,  or  the  right  of  the  lessee  to  keep  the  indenture  of  lease, 

ceases  by  law,  unless  it  be  the  time  when  the  term,  created  by  the 

lease,  comes  to  an  end,  either  by  efflux  of  time  or  by  forfeiture  (i). 

And,  as  it  was  admitted  in  the  course  of  the  argument,  that  the 

right  of  the  lessee  to  hold  the  indenture  of  lease,  does  not  cease 

immediately  on  the  expiration  of  the  term,  as  he  still  may  have 

occasion  to  use  it  in  an  action  of  covenant  against  his  lessor,  so 

also  the  same  necessity  for  keeping  the  lease,  for  a  time  at  least, 

may  equally  exist  when  the  lease  expires  by  forfeiture.     On  the 

part  of  the  plaintiff  no  case  was  cited  in  which  such  an  action  as 

the  present  had  ever  been  maintained  ;   but  the  case  of  Plaxton  v. 

Dare  (2)  was  mentioned,  in  which  expired  leases  produced  from  the 

custody  of  the  lessor,  were  admitted  in  evidence ;     and  a  passage 

in    Fitzherbert's   Natura   Brevium,   188,  and  the  Year  Book   of 

88  Hen.  VI.  24,  were  also  referred  to.     The  case  of  Plaxton  v.  Dare 

only  shows  that  the  custody  of  the  lessor  is  a  custody  in  which 

expired  leases  may  be  properly  found  according  to  the  usual  course, 

not  that  a  lessor  has  a  right  to  claim  such  a  lease  from  the  lessee ; 

and  the  dictum  of  Bullbr,  J.  in  Rex  v.  North  Bedbum  (a),  shows, 

that,  in  the  opinion  of  that  learned  Judge,  the  custody  of  the 

lessee  would  be  at  least  as  proper  as  that  of  the  lessor.     The 

passage  in  F.  N.  B.  188,  appears  to  be  founded  upon    the   Year 

Book  of  88  Hen.  YI.  24,  in  which  it  was  held,  that  the  son 

of  a  person  who  had  granted  an  estate  tail  by  indenture, — the 

tenant  in  tail  having  died  without  issue, — might  maintain  detinue 

of  charters  against  a  ^stranger  who  became  possessed,  by  finding,       [  ^254  ] 

of  that  part  of  the  indenture  which  has  been  delivered  to   the 

grantee  in  tail.     But  this  decision  proves  no  more  than  this,  that 

the  circumstance  of  the  estate  which  was  granted  by  the  deed 

having  expired,  forms  no  objection  against  the  grantor's  right  to 

recover  it  in  an  action  of  detinue  of  charters  against  a  stranger,  as 

a  deed  relating  to  his  inheritance,  and  by  no  means  shows  that  he 

could  recover  it  against  a  person  claiming  under  (4)  the  grantee. 

On  the  whole,  therefore,  we  think  that  the  rule  for  a  nonsuit 

ought  to  be  made  absolute. 

Rule  absolute, 

(1)  Vide  ante,  504,  note  (1).  Keilwey,   110  b,  pi.  35;  Litt.  s.  370; 

(2)  10  B.  &  0.  17  ;  6  Man.  &  Ey.  1.      Co.  Litt.  229. 

(3)  Cald.     Cas.     452.       And     see  (4)  Vide  ante,  498,  500. 
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,^"/:„  HOWAED  V.  SMITH. 

April  22. 

(3  Man.  v^  G.  254—258 ;  S.  C.  3  Scott,  N.  E.  5*6 ;  10  L.  J.  C.  P.  245.) 

[254] 

Upon  an  issue  on  the  tenancy  in  replevin,  the  verbal  statements  of  the 
plaintiff  as  to  the  terms  of  his  tenancy  are  admissible  in  evidence,  although 
the  tenancy  was  created  by  adopting  the  terms  of  a  former  demise  in  writing. 

Beplbyik.  The  defendant  made  cognizance  as  bailiff  to  J. 
Micklethwaite,  under  a  demise  to  the  plaintiff  at  the  rent  of  20/. 
payable  quarterly.  Plea  :  non  tenuity  modo  et  forma ;  on  which 
issue  was  joined. 

At  the  trial  before  Bosanqnet,  J.  at  the  sittings  at  Westminster, 
in  Trinity  Term,  1840,  the  preceding  tenant  pi-oved  a  verbal 
agreement  between  the  plaintiff  and  J.  Micklethwaite,  that  the 
plaintiff  should  hold  on  the  same  terms  as  the  witness  had  held ; 
but  those  terms  were  not  mentioned  in  the  presence  of  the  witness. 
It  appeared,  on  cross-examination,  that  the  witness  had  held  under 
a  written  agreement ;  and  it  was  objected  that  tho  terms  of  that 
holding  could  not  be  proved  without  producing,  or  accounting  for  the 
non-production  of,  such  written  agreement.  It  was  then  shown  that 
the  plaintiff  had  stated,  that  he  had  paid  8Z.  towards  his  quarterns 
rent  due  at  Michaelmas  ;  and  that  he  had  said  to  a  neighbour,  ''  I 
[  •ass  ]  don't  know  why  you  should  pay  only  181.  a  year,  *when  I  pay  20/." 
The  learned  Judge  ruled  that  the  evidence  was  sufficient  to  support 
the  cognizance,  and  he  directed  a  verdict  for  the  defendant,  giving 
the  plaintiff  leave  to  move  to  enter  a  verdict  for  4Z.  4«.,  the  cost  of 
the  replevin  bond. 

In  Michaelmas  Term  last,  Bompas,  Serjt.  moved  to  enter  a 
verdict  according  to  the  leave  reserved,  on  the  ground  that 
the  affirmative  of  the  issue  had  not  been  proved ;  or  for  a 
new  trial,  on  the  ground  that  parol  evidence  of  the  terms  of 
the  demise  had  been  improperly  admitted  : 

Though  it  has  been  held  that  the  existence  of  a  tenancy  between 
the  parties  may  be  shown  by  parol,  the  demise  being  in  writing : 
Rex  V.  Holy  Trinity,  Hull  (i) ;  the  terms  of  that  demise  cannot  be 
proved  without  producing  the  written  instrument :  Doe  v.  Harvey  (2). 

A  rule  nisi  having  been  granted^ 

(1)  31  E.  E.  267  (7  B.  &  C.  611 ;  1  Merthyr  Tidvil,  1  B.  &  Ad.  29;  /?«r  v. 
Man.  &  Ry.  444).  Hunt,  22  R  E.  485  (3  B.  &  Aid.  566; 

(2)  34  R.  E.  699  (8  Bing.  239;  1  3  Mau-  *  G.  50). 
Moo,    &  S.  374);    and   see    Jtea-    v. 
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Channell,  Serjt.  in  Easter  Term  last,  showed  cause :  Howard 

r. 

The  defendant  can  afford  to  strike  out  the  whole  of  the  evidence  smith. 
given  by  the  first  witness,  the  statement  made  by  the  plaintiff  as  to 
his  holding  at  a  rent  of  20L,  and  as  t^  his  having  paid  a  quarter's 
rent,  being  sufficient  to  maintain  the  issue.  But  the  evidence  of 
the  former  tenant  was  admissible.  It  is  sufficient  if  parties  agree 
to  be  bound  by  the  terms  of  a  written  contract,  though  such 
contract  may,  per  se,  be  void  for  want  of  signature.  Suppose 
parties  direct  the  terms  of  their  agreement  to  be  taken  down, 
the  agreement  may  be  proved  by  parol,  without  producing  the 
minutes  which  have  been  so  taken  down.  If  a  lessee  hold  over, 
the  terms  of  the  implied  tenancy  which  arises,  may,  it  is  submitted* 
be  proved,  *without  producing  the  written  demise  under  which  he  [  •sse 
held  during  the  term  (i). 

Bompaa,  Serjt.  contra  : 

Where  a  tenant  holds  under  a  written  instrument,  the  terms  of 
the  tenancy  cannot  be  proved  by  parol, — even  though  the  parol 
testimony  be  tendered,  in  an  action  to  which  the  tenant  is  a  party, — 
as  the  impression  left  on  the  mind  of  the  witness  by  statements 
made  by  the  tenant. 

(Erseine,  J. :  What  objection  can  there  be  to  the  reception  of 
the  tenant's  own  statements  against  himself  ?) 

The  danger  of  misrepresentation  or  mistake  is  the  same  as  it  would 
be  if  the  witness  stated  the  impression  left  on  his  mind  from  having 
read  a  written  document. 

(TiNDAL,  Ch.  J. :  Slatteiie  v.  Pooley  in  the  Exchequer  (2)  is  an 
authority  against  you.) 

In  a  late  case  from  the  Western  Circuit  (3),  the  Court  avoided 
deciding  the  point  now  raised.  An  implied  contract  cannot  be  set 
up  where  there  is  evidence  of  an  express  contract. 

(BosANQUBT,  J. :  You  do  not  deny  that  the  evidence  to  which 
you  object,  would  be  admissible  for  the  purpose  of  showing  the 
existence  of  the  relation  of  landlord  and  tenant.) 

That  is  an  exception  from  the  general  rule ;   and  it  is  the  only 

(1)  Qucere.  (3)  Not  reported. 

(2)  55  R.  R.  7fiO  (6  M.  &  W.  664). 
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Howard      exception  which  is  allowed.     In  Strother  v.  Barr  (i),  which  was  an 

Smith.       action  brought  by  A.  for  an   injury  done  to  the   reversion,  this 

Court  was  equally  divided  upon  the  question,  whether,  where  the 

occupier  holds  under  a  written  agreement,  evidence  that  he  holds 

as  tenant  to  A.  is  sufficient  to  show  that  the  reversion  is  in  A. 

TiNDAL,  Gh.  J.,  now  delivered  the  judgment  of  the  Court  : 

This  case,  which,  as  well  as  that  of  Bethell  v.  Blencowe  (2), 
[  *257  ]  involves  a  question  on  the  admissibility  of  ^evidence  offered  to 
prove  the  terms  of  a  tenancy,  has  stood  over  for  the  consideration 
of  the  Court.  It  was  an  action  of  replevin,  in  which  the  defendant, 
as  bailiff  of  one  Micklethwaite,  acknowledged  the  taking  as  a 
distress  for  rent  due  from  the  plaintiff  as  tenant  to  Micklethwaite 
at  20Z.  per  annum,  payable  quarterly,  and  in  which  the  plaintiff 
pleaded  non  tenuit  modo  et  forma. 

The  premises  in  question  had  been  before  held  under  a  written 
agreement  by  a  person  who  was  called  as  a  witness,  and  who  stated 
that  the  plaintiff,  in  a  conversation  with  him,  had  expressed  his 
willingness  to  take  the  premises  upon  the  same  terms  as  those  upon 
which  he,  the  witness,  had  held  them.  Whereupon  they  went 
together  to  Micklethwaite,  who  agreed  that  the  plaintiff  should  have 
them  on  the  same  terms.  The  written  agreement  was  mentioned  in 
the  conversation  between  the  witness  and  the  plaintiff,  but  it  was 
not  produced,  either  on  the  occasion  of  that  conversation  or  at  the 
time  of  the  conversation  with  Micklethwaite.  Another  witness  was 
called,  who  proved  that  the  plaintiff  had  stated  to  him  that  be  held 
the  premises  at  20Z.  a  year:  and  it  was  further  proved  that  the 
plaintiff  had  said  that  he  had  gone  to  Micklethwaite  and  had  paid 
him  91.  towards  the  quarter's  rent  due  on  the  29th  of  September. 

It  was  objected  that  after  what  had  passed  with  the  former 
tenant  respecting  this  written  agreement,  these  declarations  were 
not  receivable  in  proof  of  the  terms  on  which  the  premises  were  held 
by  the  plaintiff,  for  the  purpose  of  showing  either  the  amount  of  the 
rent,  or  that  it  was  payable  quarterly.  But  we  are  of  opinion  that 
the  statements  made  by  the  plaintiff  himself  of  the  terms  upon 
which  he  was  actually  holding  the  premises,  were  admissible  against 
him,  notwithstanding  what  had  passed  respecting  the  written  agree- 
ment under  which  the  former  tenant  had  held ;  and  that  the  present 
case  must  be  governed  by  the  law  as  laid  down  in  Slatteri^  v.  Pooley. 

Rule  discluirged. 
(1)  30  B.  B.  545  (5  Bing.  136).  (2)  3  Man.  &  Q.  119. 
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EGBERT  BELL  v.  ROGER  BANKS  and  WILLIAM  i84i. 

JMMe  7. 

HOWDEN,  THE  Younger  (1).  — 

r  258  1 
(3  Man.  &  G.  258—268 ;  S.  C.  3  Scott,  N.  E.  497.)  ^        ^ 

A  promissory  note  is  made  by  A.  and  B.,  payable  to  C,  to  secure 
advances  from  C.  to  A.  After  the  note  becomes  due,  it  is  agreed  between 
C.  and  A.,  without  the  privity  of  B.,  that  A.  shall  execute  a  warrant  of 
attorney  to  D.,  as  trustee  for  C,  to  secure  the  amount  of  the  note  and  a 
further  advance  made  by  0.  to  A. : 

Held,  that  the  note  is  not  merged  in  the  warrant  of  attorney  : 
Held  also,  that  the  acceptance  of  the  new  security  by  C,  imaccompanied 
by  any  binding  engagement  on  his  part,  to  give  time  to  A.,  does  not 
discharge  B. 

.  Assumpsit,  by  the  indorsees,  against  the  joint  makers,  of  a  pro- 
missory note  for  2502.,  payable  one  month  after  date  to  the  order 
of,  and  indorsed  by,  William  Mann,  the  clerk  and  manager  of 
the  Bank. 

The  defendant  Howden  pleaded,  that  he  made,  signed,  and 
delivered  the  note  at  the  request  of  the  said  defendant  Banks, 
and  as  a  mere  surety  for  Banks,  and  as  a  better  security  to  the 
co-partnership  for  the  due  payment  to  them  of  the  said  sum  of 
money  in  the  declaration  specified,  and  not  for  and  on  account 
of  any  other  matter  \7hat80ever ;  of  all  which  premises  the  said 
William  Mann  and  the  said  co-partnership,  at  the  time  of  the 
making  and  delivering  of  the  note,  and  at  the  time  of  the  indorse- 
ment of  the  same,  had  full  and  due  knowledge  and  notice.  And, 
farther,  that  after  the  note  became  and  was  due  and  unpaid  in  the 
hands  of  the  co-partnership,  and  before  the  commencement  of  the 
suit,  to  wit,  on  the  18th  day  of  January,  1841,  it  was  agreed  by 
and  between  the  co-partnership,  then  being  the  holders  of  the  note, 
and  the  defendant  Banks,  without  the  consent,  leave,  or  licence  of 
the  defendant  Howden,  that  the  defendant  Banks  should,  at  the 
request  of  and  for  and  on  account  of  the  co-partnership,  and  for 
the  purpose  thereinafter  mentioned,  make,  execute,  and  deliver  to 
certain  persons,  to  wit,  J.  M.,  J.  E.,  and  W.  H.,  then  being  three 
of  the  trustees,  acting  for  and  on  behalf  of  the  co-partnership,  a 
certain  instrument  *called  a  warrant  of  attorney,  to  confess  judg-  [  *2o9  ] 
ment,  as  thereinafter  mentioned,  to  be  subject  to  a  defeasance 
thereunder  written  as  thereinafter  also  mentioned.  And  that  in 
pursuance  of  such  agreement,  the  defendant  Banks  did,  afterwards 
and  before  the  commencement  of  the  suit,  and  whilst  the  note  was 

(1)  Approved  in  Chiiwynd  v.  Allen  [1899]  1  Ch.  358,  68  L.  J.  Ch.  160.— 
A.  C. 
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Bell        due  and  anpaid  as  aforesaid^  to  wit,  on  the  day  and  year  last  afore- 
Banks.       said,  at  the  request  of  the  co-partnership,  in  pursuance  of  such 
agreement  as  aforesaid,  and  without  the  consent  of  the  defendant, 
Howden,  sign,  seal,  and,  as  his  act  and  deed,  deliver  to  the  said 
J.  M.,  J.  B.,  and  W.  H.,  so  being  such  trustees  as  aforesaid,  and 
for  and  on  account  of  the  co-partnership,  a  certain  warrant  of 
attorney  to  confess  judgment,  bearing  date,  to  wit,  on  the  said 
18th  day  of  January,  1841,  directed  to  certain  persons  therein 
named,  as,  and  then  being,  attorneys  of  her  Majesty's  Court  of 
Queen's  Bench  at  Westminster,  jointly  and  severally,  or  to  any 
other  attorney  of  the  same  Court,  and  thereby  empowered  them, 
or  any  of  them,  or  any  other  attorney  as  aforesaid,  to  appear  for 
the  defendant  Banks,  in  h^  Majesty's  Court  of  Queen's  Bench  at 
Westminster,  at  any  time,  and  then  and  there  receive  a  declaration 
for  the  defendant  Banks,  in  an  action  of  debt  for  7502.  (of  which 
sum  of  750Z.,  the  said  sum  of  250Z.  in  the  note  mentioned,  was  part 
and  parcel,)  at  the  suit  of  the  said  J.  M.,  J.  B.,  and  W.  H.,  their 
executors  and  administrators,  and  thereupon  to  confess  the  said 
action,  or  else  to  suffer  judgment  by  nil  dicit,  or  otherwise,  to  pass 
against  the  defendant  Banks  in  the  said  action,  and  to  be  thereupon 
forthwith  entered  up  against  the  defendant  Banks,  of  record,  in  the 
said  Court,  for  the  said  sum  of  750Z.,  besides  costs  of  suit ;  which 
warrant  of  attorney  was  and  is  subject  to  a  defeasance  thereunder 
written,  whereby  it  was  and  is  declared  that  the  said  warrant  of 
attorney  was  to  secure  the  repayment  by  the  defendant  Banks, 
[  *260  ]      of  a  certain  sum  of  875i.  with  *lawful  interest,   (of  which  last- 
mentioned  sum,  the  said  sum  of  250Z.  in  the  note  mentioned,  was 
part  and  parcel,)  to  the  said  J.  M.,  J.  B.,  and  W.  H. ;  and  it  was 
thereby  agreed  and  declared,  by  the  said  parties,  that  judgment 
might    be  immediately  entered    up,   and    that    execution  might 
forthwith  issue  thereon  for  the  said  sum  of  875Z.  and  interest  as 
aforesaid,  together  with  costs  of  judgment  and  execution,  sheriff's 
poundage,  officers'  fees,  and  all  other  incidental  expenses.     And, 
further,  that  the  defendant  Banks  did  then,  at  the  request  of  the 
co-partnership,  deliver  to  the  said  J.  M.,  J.  E.,  and  W.  H.,  as  such 
trustees  as  aforesaid,  and  for  and  on  account  of  the  co-partnership, 
the  said  warrant  of  attorney  so  executed  by  the  defendant  Banks 
as  aforesaid,  in  full  satisfaction  and  discharge  of  all  the  principal 
money   and  interest,   which,   at  the  time  of  the  execution  and 
delivery  of  the  said  warrant  of  attorney,  were  due  upon  the  note 
in  the  said  declaration  mentioned,  and  which  warrant  of  attomeyi 
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the  said  J.  M.,  J.  B.,  and  W.  H.,  as  such  trustees  as  aforesaid,  then  Bell 
accepted  and  received,  for  and  on  account  of  the  co-partnership,  of  banks. 
and  from  the  defendant  Banks,  in  such  full  satisfaction  and  dis- 
charge as  aforesaid ;  and  further,  that  the  said  instrument,  called 
a  warrant  of  attorney  to  confess  judgment,  so  being  executed, 
delivered,  and  accepted,  in  manner  and  on  the  occasion  aforesaid, 
the  said  J.  M.,  J.  B.,  and  W.  H.  afterwards,  to  wit,  on  the  20th 
day  of  January,  a.d.  1841,  caused  the  said  judgment  to  be  entered 
up  of  record  in  the  said  Court  of  Queen's  Bench  at  Westminster, 
against  the  defendant  Banks,  as  of  Hilary  Term  in  the  year  last 
aforesaid,  for  the  said  sum  of  7502.,  as  also  for  70s.  which  were 
awarded  to  the  said  J.  M.,  J.  B.,  and  W.  H.  in  and  by  the  said 
Court  of  Queen's  Bench,  for  their  damages  by  them  sustained,  as 
well  on  occasion  of  the  detention  of  the  said  debt  as  for  their  costs 
and  charges  by  them  eibout  their  suit  in  that  behalf  expended — 
prout  patent  per  recordum.  And,  further,  that  *the  said  judgment  [  •261 J 
still  remains  in  full  force  and  effect,  not  reversed,  or  in  any  way 
made  void.    Verification,  and  prayer  of  judgment. 

Beplication,  that  the  defendant  Banks  did  not  deliver  to  the  said 
J.  M.,  J.  E.,  and  W.  H.,  for  or  on  account  of  the  co-partnership, 
the  said  warrant  of  attorney  in  that  plea  mentioned,  in  such  full 
satisfaction  and  discharge  as  in  that  plea  mentioned  ;  nor  did  the 
said  J.  M.,  J.  B.,  and  W.  H.  accept  and  receive  the  said  warrant  of 
attorney  for  and  on  account  of  the  co-partnership,  of  and  from  the 
defendant  Banks,  in  such  full  satisfaction  and  discharge,  modo  et 
forma ;  concluding  to  the  country. 

The  defendant  Banks  suffered  judgment  by  default. 

At  the  trial  before  Bosanquet,-  J.  at  the  sittings  at  Guildhall  in 
this  Term,  the  defendant  Howden,  upon  whom  the  issue  lay,  called 
the  defendant  Banks  as  a  witness.  The  admissibility  of  Banks  was 
resisted  by  Bompas,  Serjt.  and  Crompton,  for  the  plaintiff,  on  the 
ground  that  he  being  sued  as  a  joint-contractor  with  the  defendant 
Howden,  was  an  incompetent  witness  to  negative  the  contract ;  and 
1  Phillipps,  Evid.  68  (l),  Ward  v.  Haydon  (2),  Brown  v.  Brown  (3), 
and  Green  v.  Sutton  (4)  were  cited  in  support  of  the  objection. 
Woirall  V.  Jones  (5)  was  distinguished  on  the  ground  that  in  that 
case  there  was  no  liability  over  to  contribution.  The  learned 
Judge  rejected  the  witness,  observing  that  this  was  an  action  of 

(1)  oth  edit.  (4)  2  Moo.  &  Rob.  269. 

(2)  2  Esp.  N.  P.  C.  552.  (5)  7  Bing.  395;  5  Moo.  &  P.  251. 

(3)  4  Taunt.  752. 
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Bell        contract  and  not  of  tort.;  that  the  note  was  joint ;  and  that  unless 

Banks.       ^^6  plaintiff  recovered  against  both,  he  could  not  recover  against 

[  *262  ]       either,  and  that  the  jury  were  impannelled  *  to  try  the  liability  of 

the  defendant  who  had  pleaded,  and  to  assess  damages  against  the 

party  whom  it  was  sought  to  examine  as  a  witness. 

Mann,  the  manager  and  clerk  of  the  National  Provincial  Bank 
of  England,  being  called  to  prove  the  character  of  the  arrangement 
between  Banks  and  the  Company,  the  warrant  of  attorney  was  put 
into  his  hands,  and  he  was  asked  whether  that  was  the  security 
given.  It  was  objected  that  the  warrant  of  attorney  could  not  be 
used  without  calling  the  attesting  witness.  The  learned  Judge 
said  that  it  was  a  question  of  great  nicety  whether  the  warrant  of 
attorney  was  or  was  not  admitted  by  the  pleadings  (i),  and  that  he 
should  receive  the  evidence,  giving  the  plaintiff  leave  to  move.  A 
verdict  having  been  returned  for  the  plaintiff, 

Govlburn,  Serjt.  (with  whom  was  Webster)  now  moved  for  a 
rule  to  show  cause  why  judgment  should  not  be  arrested  ;  or 
why  there  should  not  be  a  new  trial  for  misdirection,  on  the 
ground  that  the  Judge  should  have  directed  the  jury  to  find 
that,  on  the  facts  admitted  on  the  record,  the  plaintiffs  had 
no  cause  of  action : 

The  principal  point  is,  in  arrest  of  judgment.  The  defendant 
Howden  appears  by  the  record  to  be  discharged  in  two  ways.  The 
lesser  security  merged  in  the  greater;  and  by  taking  the  latter 
security,  both  the  parties  to  the  former  security  were  discharged. 
Again,  when  the  creditor  takes  a  new  security  from  the  principal 
debtor,  he  discharges  the  surety.  It  is  clear,  that  where  an  arrange- 
ment is  entered  into  between  the  creditor  and  the  debtor  behind 
[  *263  ]  the  back  of  the  surety,  the  ^surety  is  discharged,  if  there  be  the 
possibility  of  his  being  injured  by  the  arrangement.  Here,  it 
appears  by  the  plea,  that  a  week  was  given  to  Banks. 

(Maule,  J. :  That  is  laid  under  a  videlicet.) 

A  videlicet  does  not  make  an  allegation  immaterial,  which,  in  the 
absence  of  a  videlicet,  would  be  material. 

(Maule,  J. :  If  the  allegation  were  without  a  videlicet,  the  proof 

(1)  The  traverse  of  the  delivery  and  preceding    substantive    and    distinct 

acceptance  of   the    said    warrant    of  allegation    of    the    making    of    such 

attorney    in    satisfaction,    does     not  warrant  of  attorney, 
appear    to    involve    a    denial  of  the 
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might  be  of  nineteen  or  twenty-one  days,  although  twenty  were        bell 
mentioned  in  the  pleading.)  BA:fK8. 

In  Glendenning,  Ex  parte  (i),  a  deed  of  compromise  with  the  principal 
debtor  was  held  to  discharge  the  surety.  It  is  sufScient  if  he 
might  have  been  prejudiced.  The  judgment  of  Bichabds,  G.  B.  in 
Bowmaker  v.  Moore  (2)  is  very  clear  and  explicit :  Boultbee  v. 
Stitbbs  (3). 

There  was  a  merger  of  the  original  debt. 

(Maule,  J. :  The  difficulty  is,  that  it  is  between  different  parties.) 

The  warrant  of  attorney,  though  not  given  to  the  plaintiffs  them- 
selves, was  given  to  other  persons  in  trust  for  them.  In  Siddall  v. 
Rancliffe  (4)  the  payee  of  a  promissory  note,  expressed  to  be  payable 
on  demand,  but  given  in  respect  of  a  sum  payable  by  instalments, 
having  sued  the  maker,  took  a  cognovit^  stating  the  debt  to  be  the 
amount  of  the  instalments  then  due ;  and  though  no  judgment  was 
entered  up,  it  was  held  that  the  payee's  right  of  action  on  the  note 
was  destroyed  by  the  cognovit :  Nicholson  v.  Revill  (5),  Cheethani  v. 
Ward  (6). 

(Maulb,  J. :  Have  you  any  case  in  which  a  judgment  in  favour  of 
trustees,  created  a  merger  of  a  right  of  action  vested  in  cestui  que 
trust?  Judgments  are  usually  so  confessed  for  the  purpose  of 
preventing  a  merger.) 

Unless  the  principal  had  been  insolvent,  he  would  not  have  entered 
into  such  an  arrangement  as  that  which  took  place  here. 

TiNDAL,    Ch.  J. :  [  264  ] 

This  application  is  made  upon  two  grounds;  first,  that  this 
being  an  action  on  a  promissory  note,  against  principal  and 
surety,  there  has  been  such  a  dealing  between  the  plaintiff  and 
the  principal  debtor,  as  to  deprive  the  former  of  his  remedy  against 
the  surety  on  the  note ;  secondly,  that  a  judgment  has  been  obtained, 
and  that  such  judgment  operates  as  an  extinguishment  of  the  joint 
debt. 

(1)  Buck,  517.  M.  196  (a),  439. 

(2)  21  E.  E.  768  (7  Price,  223;  8.  C.  (4)  3  Tyr.  441 ;  1  Cr.  &  M.  487. 

1  Dowl.  264).  (5)  43  E.  E.  460  (4  Ad.  &  El.  675 ; 

(3)  11  E.  B.  141  (18  Ves.  20).    And      6  Nev.  &  M.  192). 

see  5  Man.  &  Ey.  292  (a),  6  Nev.  &  (6)  4  B.  E.  741  (1  Bos.  &  P.  630). 
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Bell  It  appears  to  me  that  there  is  no  ground  for  either  of  these 

BAKKs.       positions. 

No  doubt  a  surety  is  discharged  by  any  act  of  the  creditor  by 
which  he  is  placed  in  a  worse  situation.  Such  an  alteration 
amounts,  in  fact,  to  a  legal  fraud.  The  surety  would  suppose  that 
when  the  day  of  payment  arrived,  payment  would  be  made,  or  that 
he  should  be  in  a  position  entitling  him  to  enforce  payment. 
Giving  time  means  enlarging  the  time  for  payment  of  the  original 
debt.  Here,  no  time  has  been  given.  Although  before  the  promis- 
sory note  became  due  the  original  debtor  gave  the  additional 
security  of  a  warrant  of  attorney,  there  was  no  stipulation  for 
further  time.  A  mere  forbearance  on  the  part  of  the  creditor  to 
enforce  his  remedy  against  the  principal  debtor  is  not  a  giving  of 
time  so  as  to  discharge  the  surety.  Twopenny  v.  Young  (i)  appears 
to  me  to  dispose  of  the  first  ground  upon  which  this  application  is 
made.  In  that  case  it  was  expressly  stipulated  in  the  deed  executed 
by  the  principal  debtor,  containing  a  bill  of  sale  to  the  creditor,  that 
three  days'  notice  should  be  given  before  the  bill  of  sale  should  be 
enforced.  It  was  held  that  this  deed  did  not  extinguish  or  suspend 
the  remedy  against  the  surety.  The  case  seems  to  me  to  put  an 
end  to  the  question  first  raised. 

The  second  question  is,  whether  the  joint  debt  of  Banks  and 

[  *265  ]  Howden  was  extinguished  by  the  new  security  *taken  from  the 
former.  Drake  v.  Mitchell  (2)  appears  to  me  to  dispose  of  that 
questipn.  In  that  case  one  of  three  joint  covenantors  gave  a  pro- 
missory note  and  a  bill  of  exchange  for  part  of  the  rent  secured  by 
the  covenant,  and  judgment  was  recovered  in  an  action  on  the  note 
and  bill.  This  judgment  was  held  to  be  no  bar  to  an  action  on  the 
covenant ;  the  note  and  bill,  though  pleaded  to  have  been  drawn  for 
the  payment  and  in  satisfaction  of  such  part  of  the  rent,  not  being 
averred  to  have  been  accepted  by  the  plaintiff  in  satisfaction,  or  to 
have  produced  satisfaction.  Lord  Ellenborouoh  says,  ''  I  have 
always  understood  the  principle  of  transit  in  rem  judii^atam^  to 
relate  only  to  the  particular  cause  of  action,  in  which  the  judgment 
is  recovered ;  operating  as  a  change  of  remedy,  from  its  being  of  a 
higher  nature  than  before.  But  a  judgment  recovered,  in  any  form 
of  action,  is  still  but  a  security  for  the  original  cause  of  action  until 

(1)  3B.&0.208;5DowL&Ey.259.  see   per  Bayley,  J.,   3  B.  &  C.  at 

[In  this  case,  however,  the  decision  p.  210. — A.  C] 
turned  entirely  on  the  construction  of  (2)  7  B.  E.  449  (3  East,  251). 

the  particular  instrument  in  question : 
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it  be  made  productive,  in  satisfaction,  to  the  party  ;  and  therefore,  Bbll 
till  then,  it  cannot  operate  to  change  any  other  collateral  concurrent  banks. 
remedy  which  the  party  may  have.  If,  indeed,  one  who  is  indebted 
upon  simple  contract,  give  a  bond  or  have  judgment  against  him 
upon  it,  the  simple  contract  is  merged  in  the  higher  security.  So 
one  may  agree  to  accept  of  a  different  security  in  satisfaction  of  his 
debt ;  but  it  is  not  stated  here  that  the  note  and  bill  were  accepted 
in  satisfaction;  and  in  themselves  they  cannot  operate  as  such 
until  the  party  has  received  the  fruits  of  them."  Here,  the  jury 
have  negatived  the  delivery  and  acceptance  of  the  warrant  of  attorney 
in  satisfaction  of  the  principal  and  interest  due  upon  the  note.  I 
therefore  think  that  no  rule  should  be  granted. 

COLTMAN,   J. : 

I  am  of  the  same  opinion.  It  is  not  a  sufficient  ground  for  dis- 
charging the  surety  that  the  *principal  has  taken  a  further  security  [  ♦266  ] 
from  the  principal  debtor  without  the  privity  of  the  surety,  although 
he  may  be  thereby  induced  to  forbear  from  enforcing  his  demand 
against  the  principal.  Here,  the  creditor  has  not  fettered  himself 
in  any  way.  The  warrant  of  attorney  is  no  satisfaction.  If, 
indeed,  the  parties  were  to  proceed  to  execution  upon  the  judgment 
entered  up  under  the  warrant  of  attorney,  the  original  debt  would, 
to  the  extent  of  the  sum  obtained  under  an  execution,  be  discharged. 
A  merger  can  only  take  place  between  the  same  parties.  As  my 
brother  Maulb  has  observed,  securities  of  this  description  are 
frequently  taken  in  the  names  of  trustees  for  the  very  purpose  of 
preventing  a  merger. 

It  is  not  necessary  to  consider  whether  the  surety  would  be 
entitled  to  any  relief  in  equity. 

Erskine,  J.  : 

I  am  of  the  same  opinion.  All  the  cases  which  have  been  cited 
show,  that  the  rule  is,  that  the  surety  is  not  discharged  unless  he  is 
placed  in  a  worse  situation  by  the  indulgence  which  the  creditor 
engages  to  extend  to  the  principal  debtor.  In  the  case  of  giving 
time,  the  surety  may  be  prejudiced,  because  he  may  be  deprived  of 
the  power  of  immediately  suing  the  principal  debtor.  What  is 
there  here  that,  by  any  possibility,  can  place  the  surety  in  a  worse 
situation  ?  Where  there  is  an  agreement  to  give  time  beyond  the 
period  at  which  the  debt  would  otherwise  have  been  demandable, 
the  surety  might  be  in  a  worse  situation.     Here,  a  power  is  reserved 

33—2 
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Bell        of  issuing  execution  immediately.     Had  it  even  distinctly  appeared 
Banks.       that  delay  had  taken  place  in  enforcing  payment  from  the  principal 
debtor,  such  forbearance  would  not  have  affected  the  rights  of  the 
parties. 

This  is  not  a  case  of  merger,  because  no  higher  security  has 
been  taken  between  the  same  parties ;  and  the  case  of  Drake  v. 
[  •267  ]       Mitchell  shows  that  this  warrant  of  *attomey,  not  being  taken  in 
the  same  action,  will  not  discharge  this  cause  of  action. 

Mauls,  J. : 

I  am  of  the  same  opinion.  No  time  has  been  given  to  the 
principal  debtor.  The  plaintiff  has,  at  all  times,  been  at  liberty 
to  exercise  the  same  rights  of  action  against  the  principal  debtor 
which  he  originally  possessed.  Here,  instead  of  time  being  given, 
time  has  been  taken  away.  It  has  been  held,  even  in  equity,  that 
the  surety  is  not  discharged  if  the  time  given  is  not  greater  than 
that  which  the  debtor  would  have  been  otherwise  entitled  to.  It  is 
said,  that  the  creditor  must  have  known  that  the  principal  was 
insolvent  from  the  very  fact  of  his  entering  into  this  arrangement. 
No  authority  has  been  cited  to  show  that  this  would  be  a  ground  of 
discharge.  With  reference  to  the  discharge  of  sureties  it  is  well 
known  in  law,  that  giving  time  means  the  putting  it  out  of  the 
power  of  the  creditor  to  sue  during  the  extended  time. 

A  merger  takes  place  where  a  security  of  a  higher  nature  is 
given  by  the  same  parties.  It  may  be  that  the  taking  a  security  of 
a  higher  nature  from  one  of  two  joint  debtors  would  cause  a 
merger.  Here,  the  merger  fails  in  two  respects,  and  it  is  a  point 
quite  collateral  to  the  justice  of  the  case.  It  is  not,  in  form,  the 
same  demand,  and  the  warrant  of  attorney  is  given  to  confess  a 
judgment  to  other  parties.  It  is  said  that  those  parties  are  merely 
trustees  for  the  plaintiffs.  It  cannot  be  so  understood  in  a  court 
of  law.  Trustees  are  persons  who  hold  property  with  some  duty 
attached.  But  it  is  quite  enough  for  this  purpose,  that  they  are 
not  the  same  parties.  In  practice,  it  is  well  known,  trustees  are 
frequently  introduced  for  the  purpose  of  avoiding  the  very  difficulty 
now  attempted  to  be  raised. 

Rvle  refused  (i). 

(1)   Vid*'  IloJmfS  V.  Bell,  ante,  pp.  492,  497. 
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WOLLASTON  and  Others  v.  HAKEWILL.  mi. 

(3  Man.  &  G.  297—326;  S.  C.  3  Scott,  N.  R.  593 ;  10  L.  J.  C.  P.  303.)  -^w^l. 

In  covenant  upon  an  indenture  of  lease  for  non-payment  of  rent  and  C  ^^^^  3 
non-reparation,  the  declaration  alleged,  that  all  the  estate  of  the  lessee,  in 
a  great  part  of  the  demised  premises  (1),  came  to  and  vested  in  the 
defendant  by  assignment,  whereupon  and  whereby  the  defendant  became 
possessed.  The  defendant  pleaded,  that  the  said  part  of  the  premises  did 
not  come  to  or  vest  in  her  by  assignment. 

Held,  that  the  allegation  was  sustained  by  showing  that  A.,  an  assignee 
of  the  term,  demised  part  of  the  premises  (the  rent  sued  for  being 
specifically  reserved  in  respect  of  such  part)  to  B.  for  a  period  exceeding 
the  then  remainder  of  the  term,  reserving  a  new  rent,  payable  to  himself, 
exceeding  in  amount  that  reserved  by  the  original  lease,  and  that  the 
defendant  wajs  the  executrix  of  the  executor  of  B. ;  although  the  defendant 
had  not  entered,  or  done  any  act  beyond  taking  probate  of  B.*s  will  (2). 

A  demise  by  an  assignee  of  a  part  of  the  premises  held  by  him  at  a 
different  rent  (payable  to  himself)  and  for  a  period  longer  than  his  own 
term  operates  in  law  as  an  assignment  (3). 

Semble,  that  the  new  rent,  so  far  as  it  exceeded  the  rent  reserved  by  the 
original  lease,  would  be  a  rent-seek. 

The  registered  memorial  of  a  deed  conve3ning  lands  in  Middlesex,  is 
secondary  evidence  of  the  contents  of  such  deed,  against  the  personal 
representatives  of  the  party  by  whom  such  deed  is  registered. 

It  is  too  late  to  object  to  the  competency  of  a  w;itness,  when  such  witness, 
after  having  been  examined  upon  matters  on  which  the  objection  to  the 
competency  might  have  been  taken,  has  left  the  box,  and  is  recalled  for 
another  purpose  in  respect  of  which  the  objection  also  arises. 

Covenant.     The  declaration  stated  that  James  Haygarth,  before 
and  at  the  time  of  the  making  of  the  indenture  thereinafter  next 
mentioned,  was  lawfully  possessed  of  the  tenements  thereinafter 
demised  to  Thomas  Stead, — for  the  residue  of  a  term  of  ninety- 
nine  years,  commencing  from  the  29th  of  September,  1787 ;  that 
being  so  possessed  thereof,  by  a  certain  indenture  made  on  the 
28th  of  April,  1791,  between  Haygarth  of  the  one  part  and  Stead 
of  the  other  part,  Haygarth  demised  to  Stead  a  piece  of  ground, 
and  a  messuage  and  premises  in  the  said  indenture  mentioned, 
habendum  to  Stead  his  executors,  administrators,  and  assigns  for 
ninety-nine  years  from  Midsummer,  1786,  at  the  yearly  rent  of  a 
peppercorn  for  the  first  four  years,  and  at  the  yearly  rent  of  91.  9«. 
during  the  remainder  of  the    term,   *payable    quarterly.      The       [  *2y8  ] 
declaration  then  set  out  covenants  by  Stead,  to  pay  taxes,  rates, 
&c. ;  to  pay  an  additional  ground  rent  of  4Z.  4«.  for  every  dwelling- 

(1)  Vide  post,  521.  632).— A.  0. 

(2)  The  decision   upon    this    point  (3)  Followed    upon    this  point    in 
seems  to  have  turned  directly  on  a  Beardman  v.    Wilson  (1868)  L.  B.  4 
question  of  pleading  (see  Bendail  v.  C.  P.  58,  38  L.  J.  C.  P.  91.— A.  C. 
Andrea:   [1892]   61    L.  J.   Q.  B.  630, 
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WoLLABTON    housB  that  should,  during  the  term,  be  erected  and  built  on  the 

Hakewill.    ^^^^  P*^*  ^*  ^^^  demised  premises;    and  to  keep  the  demised 

premises  and  the  pavements  in  the  front  thereof,  &c.  in  repair. 

The  plaintiflFs  then  conveyed  the  reversion  for  years  from 
Haygarth  to  themselves,  as  tenants  in  common,  by  various 
mesne  assignments  (i)* 

Averment :  that  on  the  28th  of  April,  1790,  Stead  entered  and 
became  possessed  of  the  demised  premises,  the  reversion  thereof 
belonging  to  Haygarth ;  that  after  the  making  of  the  first-mentioned 
indenture,  and  during  the  term  thereby  granted,  to  wit,  on  the 
80th  of  March,  1880,  ''  all  the  estate,  right,  title,  interest,  term  of 
years  then  to  come  and  unexpired,  property,  profit,  claim,  and 
demand  whatsoever  of  the  said  T.  Stead  of  and  in  a  great  part  of 
the  demised  premises,  with  the  appurtenances,  situate  and  being 
on  the  back  part  thereof,  by  assignment  thereof  then  made,  came 
to  and  vested  in  the  defendant;  whereupon  and  whereby  the 
defendant  then  became  and  was  possessed  of  the  said  part  of  the 
demised  premises,  with  the  appurtenances,  and  continued  so  thereof 
possessed  from  thence  until  the  commencement  of  this  suit ;  "  that 
after  the  making  of  the  first-mentioned  indenture,  and  during  the 
term  thereby  granted,  to  wit,  on  the  1st  of  January,  1819,  a  certain 
dwelling-house  was  erected  and  built  on  that  part  of  the  demised 
premises  which  so  came  to  and  vested  in  the  defendant  as  afore- 
said, that  is  to  say,  on  the  back  part  thereof ;  whereby  the  said 
additional  rent  of  4Z.  4«.  became  and  was  payable  for  the  said 
[  '299  ]  dwelling-house  so  *erected  and  built  as  aforesaid ;  that  after  the 
making  of  the  first-mentioned  indenture,  and  after  the  plaintiffs 
became  respectively  possessed  of  and  entitled  to  the  said  reversions 
as  aforesaid,  and  after  the  said  assignment  to  the  defendant,  and 
during  the  term  by  the  first-mentioned  indenture  granted,  to  wit, 
on  the  29th  of  September,  1835,  &L  8$,  of  the  said  additional  yearly 
ground  rent  of  41.  4«.  for  the  last-mentioned  dwelling-house  for 
two  years  of  the  last-mentioned  term  ending  on  the  day  and  year 
last  aforesaid,  and  accruing  after  the  plaintiffs  had  so  become 
possessed  of  and  entitled  to  their  said  respective  reversions  as 
aforesaid,  became  and  was  due  and  payable  from  the  defendant, 
and  still  is  in  arrear  and  unpaid  to  the  plaintiffs,  contrary  &c. 

The  declaration  then  alleged  a  non-payment  of  16Z.  16s.  for  two 
years  of  arrears  of  ground  rent,  accruing  on  the  29th  of  September, 

(I)  The  mesne  aseignments  are  not  set  out,  as  the  derivative  title  of  the 
plaintiffd  was  admitted  on  the  record. 
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1836,  in  respect  of  two  other  houses  erected  on  that  part  of  the  Wollaston 
demised  premises  which  so  came  to  and  vested  in  the  defendant  as    hakbwill. 
aforesaid;  and  also  that  the  defendant,  after  the  plaintiffs  had 
become  possessed  of  and  entitled  to  the  said  reversions  as  afore- 
said, and  after  the  said  assignment  to  the  defendant,  and  during  *' 
the  term  by  the  first-mentioned  indenture  granted,  neglected  to 
repair  that  part  of  the  demised  premises  which   so  came  &c., 
contrary  &c.     And  so  the  plaintiffs  say,  &c. 

Pro/ert  of  the  indenture  of  demise,  and  of  certain  letters  testa- 
mentary, through  which  the  plaintiffs'  title  to  this  chattel  reversion 
was  deduced  from  H.  J.  Wollaston,  of  whom  they  were  legatees 
in  common. 

Plea,  that  all  the  estate,  right,  title,  interest,  term  *ot  years  then  [  «300  ] 
to  come  and  unexpired,  property,  profit,  claim,  and  demand  of  the 
said  T.  Stead,  of  and  in  the  said  part  of  the  demised  premises  with 
the  appurtenances,  by  assignment  thereof  made,  did  not  come  to  or 
vest  in  the  defendant,  modo  et  founds — concluding  to  the  country. 
Issue  thereon. 

At  the  trial  before  Goltman,  J.,  at  the  sittings  at  Westminster 
after  Hilary  Term,  1839,  it  appeared  that  Haygarth  held  the 
premises  in  question  (among  others),  for  the  term  mentioned  in 
the  declaration  under  an  indenture  of  lease  from  Lord  Southampton, 
bearing  date  the  1st  of  December,  1789.  In  order  to  prove  that 
the  underlease,  granted  by  Haygarth  to  Stead  on  the  28th  of  April, 
1791,  had  vested  in  the  defendant  as  assignee  (the  only  issue  raised 
upon  the  pleadings),  the  plaintiffs  showed  that  Stead,  by  an 
indenture  of  the  29th  of  April,  1792,  assigned  the  residue  of  his 
term  to  William  Pittman  by  way  of  mortgage  to  secure  160?.  and 
interest;  that  by  an  indenture  of  the  2nd  of  November,  1792, 
between  Stead  of  the  first  part,  Pittman  of  the  second  part, 
William  Thick  of  the  third  part,  and  James  Houson  and  Peter 
Whitewood  of  the  fourth  part,  Pittman  by  the  direction  of  Stead, 
and  appointment  of  Thick,  assigned  the  residue  of  the  term  to 
Houson  and  Whitewood  ;  that  by  a  deed-poll  of  the  23rd  of  March, 
1799,  Houson  and  Whitewood  assigned  such  residue  to  Thick ;  that 
by  an  indenture  of  the  6th  of  June,  1804,  Thick  "  demised,  leased, 
set,  and  to  farm  let "  unto  Thomas  Papworth  the  premises  in 
question,  from  the  24th  day  of  June,  1804,  for  and  during  the 
residue  then  to  come  and  unexpired  of  and  in  the  term  of  ninety- 
nine  years,  granted  by  the  indenture  of  the  1st  of  December,  1789, 
at  the  yearly  rent  of  21Z.,  with  a  proviso  (which  never  took  effect), 
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WoLLASTOK  that  if  Papworth,  his  executors,  &c.,  should  within  the  first  seven 
Hakewill.  years  pay  to  Thick,  his  *executor8,  &c.,  200?.,  then  the  rent  of  21Z. 
[  •301  ]  should  cease,  and  Papworth,  his  executors,  &c.  should  thenceforth 
pay  the  rent  of  91.  9$.  reserved  by  the  lease  from  Haygarth  to 
Stead;  that  Papworth  bequeathed  all  his  leaseholds  to  Henry 
Hakewill  and  J.  S.  Blackmore,  whom  he  appointed  his  executors 
upon  trust ;  that  on  the  8rd  of  May,  1817,  Papworth  died  ;  that  on 
the  80th  of  May,  1817,  Papworth's  will  was  proved  by  his  executors ; 
that  on  the  80th  of  January,  1827,  Blackmore  died ;  that  on  the 
30th  of  March,  1880,  Henry  Hakewill  died,  having  by  his  will 
appointed  his  widow,  the  defendant,  sole  executrix,  who  on  the 
4th  of  May,  1830,  proved  the  last-mentioned  will. 

The  defendant  was  not  shown  to  have  interfered  in  any  way  with 
the  premises  in  question,  but  was  sought  to  be  charged  as  assignee 
of  the  term  in  such  premises  by  operation  of  law. 

It  was  objected  on  the  part  of  the  defendant,  that  the  demise 
from  Thick  to  Papworth,  being  of  a  portion  only  of  the  premises 
demised  by  Haygarth  to  Stead,  and  at  a  dififerent  rent  and  for  a 
different  term,  did  not  operate  as  an  assignment ;  and  that  at  all 
events  the  defendant  was  not  chargeable  as  assignee,  being  at  most 
executrix  of  an  assignee. 

In  tracing  the  mesne  assignments  of  the  term,  the  proofs  given 
of  the  deeds  of  the  2nd  of  November,  1792,  the  22nd  of  March, 
1799,  and  the  5th  of  June,  1804,  was,  the  production  of  the 
memorials  filed  in  the  Register  Office  for  Middlesex.  The  defendant 
had  been  served  with  notice  to  produce  the  original  deeds ;  and 
Charlotte  Thick,  who  was  the  daughter  and  executrix  of  William 
Thick,  stated  that  she  had  made  a  fruitless  search  for  such  deeds 
amongst  her  father's  papers.  She  afterwards  proved  that  her 
father  had  received  rent  from  Henry  Hakewill  for  the  premises 
[  •302  ]  in  question,  and  that  after  her  *father's  death,  Henry  Hakewill 
had  paid  such  rent  to  herself  as  his  personal  representative. 

It  was  objected  that  the  memorials  were  not  sufficient  proof  of 
the  deeds,  and  that  Charlotte  Thick  was  an  incompetent  witness, 
being  interested  in  relieving  herself  from  liability  to  the  rent,  by 
charging  the  defendant.  The  objection  to  the  competency  of 
Charlotte  Thick  was  not  taken  until  after  she  had  left  the  witness 
box,  and  was  recalled  by  the  plaintiffs  to  prove  the  payment  of  rent 
by  Henry  Hakewill. 

The  foregoing  objections  were  severally  overruled  by  the  learned 
Judge,  and  a  verdict  was  entered  for  the  plaintiffs ;  leave  being 
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reserved  for  the  defendant  to  move  to  enter  a  nonsuit,  in  case  the   Wollaston 
Court  should  be  of  opinion  either  that  the  lease  from  W.  Thick  to    hakbwill. 
PapT^^orth  did  not  amount  to  an  assignment,  or  that  the  defendant, 
being  only  an  executrix,  was  not  chargeable  as  the  assignee  of 
Papworth. 

Botnpas,  Serjt.  in  Easter  Term,  1839,  obtained  a  rule  nm,  for 
a  nonsuit  on  the  points  reserved  ;  or  for  a  new  trial  on  the  ground 
of  the  inadmissibility  of  the  memorials,  and  the  incompetency  of 
Charlotte  Thick. 

Stephen,  Serjt.  and  Byles  showed  cause : 

The  first  objection  taken  on  the  part  of  the  defendant,  was,  that 
the  lease  from  Thick  to  Papworth  did  not  operate  as  an  assignment. 
It  is  said  that  the  lease  did  not  amount  to  an  assignment,  being  at 
a  different  rent,  and  for  a  longer  period.  It  is  evident  that  it  was 
intended  by  the  parties  to  be  an  assignment.  Papworth  was  to 
purchase  the  ground  in  question  for  200i.,  which  sum,  until  pay- 
ment, was  to  be  secured  thereon.  There  can  be  no  doubt  that  the 
deed  transferred  all  the  interest  in  that  part  of  the  demised  premises 
to  Papworth.  The  same  instrument  *may  be  a  lease  for  some  [  •soa  ] 
purposes,  and  an  assignment  for  others.  It  was  immaterial  to  the 
representative  of  Haygarth,  what  amount  of  rent  was  reserved  as 
between  Thick  and  Papworth.  Can  an  assignment  mean  anything 
more  than  a  transfer  of  the  estate  of  the  assignor  to  the  assignee  ? 
As  between  a  reversioner  and  an  assignee  of  the  term  this  question 
could  hardly  arise;  but  there  are  several  cases  in  which  it  has 
arisen  between  parties  interested  in  the  term.  In  Hicks  v. 
Downing  (i)  it  is  laid  down,  that  ''  if  lessee  for  three  years 
assigns  his  term  for  four  years,  or  demises  the  house  for  four 
years,  he  does  not,  by  this,  gain  any  tortious  reversion,  and  it  does 
but  amount  to  an  assignment  of  his  interest "  (2).  In  Palmer  \. 
Edwards  (3),  which  is,  in  substance,  similar  to  the  present  case, 
the  instrument  was  held  to  be  an  assignment.  Bulleb,  J.,  there 
speaking  of  Povltney  v.  Holmes  (4)  says,  "  that  case  only  determined 
that  what  cannot  be  supported  as  an  assignment,  shall  be  good  as 
an  underlease,  against  the  party  granting  it."     Preece  v.  Corrie  (5), 

(1)  IIA.  Ray.  99;  post,  530.  (3)  1  Doug.  187,  n. 

(2)'/.e.,    the    assignment,    or    the  (4)  1  Stra.  405 ;  po^^  525. 

demise,   being   void    for  the  excess,  (5)  30  R.   B.  536   (5  Bing.  24;    2 

would  i>ass  only  the  lessee's  interest.  Moo.  &  P.  57]. 
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WoLLASTON  Baker  v.  GosUing  (i),  Hartshorne  v.  Watson  (2),  will  be  cited  on  the 
hakbwill.  other  side.  All  these  were  cases  between  parties  claiming  under 
the  original  demise ;  and  it  may  be  admitted,  that  although  the 
termor  transfer  all  his  interest  in  the  term  to  the  transferee,  a 
contract  in  the  nature  of  a  demise  may  be  created,  as  between 
themselves.  As  far  as  the  reversioner  is  concerned,  however, 
it  amounts  to  an  assignment  of  the  whole  term. 

The  second  and  principal  objection  is,  that  the  defendant,  being 
[  *304  ]  only  the  executrix  of  an  assignee,  and  "i^not  having  entered,  is  not 
chargeable  as  assignee  of  the  term.  It  is  said,  that  to  hold  this 
would  be  to  make  the  defendant  liable  de  bonis  propriis.  The  issue 
is  taken  on  the  assignment  only,  and  not  upon  the  entry.  The 
entry  is  a  necessary  part  of  the  assignment. 

(Maule,  J.:    You  would   say  that  the  defendant  might  have 
renounced  the  executorship.) 

She  might  have  pleaded  that  the  rent  was  more  than  the  value  of 
the  premises. 

(TiNDAL,  Gh.  J. :  That  is  where  she  has  entered :  does  she  want 
such  an  allegation  where  she  has  not  entered  ?) 

Then  executors  might  refuse  to  enter. 

(TiNDAL,  Ch.  J. :  If  so,  you  could  declare  against  them  in  the 
detinet.) 

The  position  that  an  executor  may  discharge  himself  by  not  entering, 
depends  upon  the  authority  of  Serjt.  Williams  in  his  note  to  J  even* 
v.  Harridge  (3) ;  but  this  position  will,  upon  examination,  appear 
not  to  be  well  founded.  At  the  period  when  that  note  was  written, 
the  law  was  supposed  to  be  very  different  from  what  it  has  since 
been  held  to  be.  It  was  then  conceived  that  an  assignee  of  a  term 
was  not  chargeable  without  entry.  It  had  been  decided  in  Eaton 
V.  Jaquea  (4),  that  if  a  term  were  assigned  by  way  of  mortgage,  the 
lessor  could  not  sue  the  mortgagee  as  assignee  *'  of  all  the  estate, 
right,  title,  term  of  years  to  come  and  unexpired  property,  profit, 
claim,  and  demand  whatsoever,  of  the  lessee  of,  in,  and  to  the 
demised  premises,'*  even  after  the  mortgage  had  been  forfeited, 
unless  the  mortgagee  had  taken  actual  possession. 

(1)  41  R.  E.  533  (1  Bing.  N.  C.  19 ;  (3)  1  Wms.  Saund.  1. 
4  Moo.  &  S.  539).  (4)  2  Doug.  455. 

(2)  5  Bing.  N.  C.  477 ;  7  Scott,  493. 
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(TiNDAL,  Ch.  J. :  There  is  no  occasion  for  an  entry  to  bind  the   Wollaston 
assignee  where  the  assignment  is  under  his  own  seal.)  Hakbwill. 

In  Walker  y.  Reeves  (i),  which  was  an  action  of  covenant  against 

the  assignee  of  the  lessee,  the  defendant  pleaded  an  assignment 

over  to  one  Biggs,  by  virtue  of  which  assignment  Biggs  entered. 

The  plaintiff  replied,  that  at  the  time  when  the  rent  sued  for 

became   *due,  the  defendant  remained  in  possession — absque  hoc       [  •306  ] 

that  Biggs  entered.     The  Court  held  the  replication  bad,  as  the 

assignment  was,  like  that  in  Eaton  v.  Jaques,  a  mere  mortgage 

transaction.     The  decision  in  Walker  v.  Reeves  was  impeached  by 

Tamer  v.  Richardson  (2) ;  where,  however,  it  was  held  that  assignees 

of  a  bankrupt,  who  never  took  possession,  could  not  be  charged  as 

having  taken  the  premises  by  assignment.     After  the  publication 

of  Serjt.  Williams'  note,  the  case  of  Williams  v.  Bosanquet  (3)  was 

decided,  in  which  Eaton  v.  Jaques  was  expressly  overruled,  and  in 

the  last  edition  of  Wms.  Saunders,  vol.  1,  p.  112,   the  note  in 

the  preceding  edition  is  thus  observed  upon.     *'  This  is  true  where- 

ever  the  defendant  is  sued  as  executor,  which  appears  to  have  been 

the  case  in  all  the  instances  here  cited:  but  it  is  laid  down  in 

1  Salk.  317,  Buckley  v.  Pirk,  that  the  plaintiff  has  his  election  to 

charge  the  defendant  as  assignee,  in  which  case  the  judgment  is  de 

bonis  propriis.     See  also  4  T.  B.  75,  Derisley  v.  Custance,  in  which 

it  was  held  that  the  heir  might  be  sued  in  covenant,  as  assignee." 

(TiNDAL,  Ch.  J. :  In  Turner  v.  Richardson  it  was  held  that  the 
assignees  may  take  part  and  reject  part ;  and  in  Williams  v. 
Bosanquet  the  defendants  assented  to  the  assignment;  it  being 
found  by  the  special  verdict  ''  that  the  indenture  of  mortgage  was 
delivered  to  the  defendants,  who  accepted  the  same.") 

In  the  case  of  an  executor  there  can  be  no  election  to  take  part  and 
reject  part. 

(TiNDAL,  Ch.  J. :  Why  should  an  executor  be  liable  on  a  covenant 
more  than  on  a  bond  ?) 

An  entry  is  not  necessary  for  the  purpose  of  vesting  the  estate.  By 
taking  probate  the  executor  assents  to  becoming  assignee  of  any 
term  vested  in  the  testator.     It  is  said  in  Williams  on  Executors, 

(1)  2  Doug.  461,  n.  (3)  21  E.  R.  585  (1  Brod.  &  B.  238; 

(2)  7  East,  335.  3  B.  Moore,  500). 
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WoLLABTOM    1376  (3rd  ed.),  ^'  If  the  executor  does  not  enter,  he  is  still  charge* 
Hakewill.    a^Ig  &s  executor,  in  the  detinety  ^because  he  cannot  so  waive  the 
[  "806  ]      term  as  not  to  be  liable  to  the  rent  as  far  as  he  has  assets." 

(BosANQUET,  J. :  It  has  been  supposed  that  an  entry  was  necessary 
in  the  case  of  an  assignment  as  well  as  in  that  of  an  original  lease, 
where  the  lessee,  until  entry,  has  merely  an  interesse  termini ;  but 
that  is  not  so,  for  where  the  term  is  once  well  created,  it  passes  by 
assignment  without  any  entry  by  the  assignee.  The  passage  in 
Williams  on  Executors  is  erroneous,  if  it  means  that  an  actual 
entry  is  essential.) 

The  author  appears  to  speak  of  entry  as  a  mode  of  testifying 
assent. 

(TiNDAL,  Ch.  J. :  There  is  no  doubt  that  there  would  be  a  liability, 
as  executor,  without  entry ;  but  you  lay  hold  of  that  to  make  him 
liable  as  assignee.) 

If  the  party  becomes  executor  by  taking  probate,  his  assent  dispenses 
with  the  necessity  of  an  entry.  An  executor  cannot  discharge  him- 
self from  liability  to  repair.  The  authorities  cited  in  Williams  on 
Executors,  do  not  sustain  his  position. 

(Maule,  J. :  You  contend  that  entry  is  immaterial ;  and  that 
consent  is  sufficient  to  charge  the  executor.) 

It  is  submitted  that  the  fact  of  an  entry  is  immaterial,  and  that  the 
executor  is  liable  without  any  entry.  [They  referred  to  Tremeere 
V.  Mo7iacm(i),  Nation  v.  Tozer{2),  Hargr arc's  case  (3),  Lord  Rich 
V.  Fra7ik{4,),  Caly  v.  Jo8lyn{5),  Sackville  v.  Eva7i8(Q),  Ilelier  v. 
Ca8ebert(7).  In  Billingharst  v.  Speennan{8)f  Hoicse  v.  Webster  {\i). 
Prattle  V.  King  (10),  Saffyn's  case  (ii),  and  Com.  Dig.  Administration, 
(B.  10),  it  vests  in  the  executor  or  administrator.] 
[  311  ]  The  next  point  is,  whether  the  evidence  of  Charlotte  Thick  was 

admissible.  It  is  submitted  that  it  was ;  but,  supposing  she  was 
not  a  disinterested  witness,  the  objection  was  taken  too  late.    *    *    ♦ 

(1)  41  R.  R.  bm  (1  Bing.  N.  C.  89).  (6)  Freeman,  171. 

(2)  4  Tyr.  565  ;  1  Or.  M.  &  R.  172.  (7)  1  Lev.  127. 

(3)  5  Co.  Rep.  31   a;  Cro.  El.  712  ;  (8)  1  Salk,  297. 
/>o«e,  533.  (9)  Yelv.  103. 

(4)  Cro.  Jac.  238.  (10)  1  Mod.  185. 

(5)  Aleyn,  34.  (11)5  Co.  Rep.  124  b. 
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With  respect  to  the  memorials,  it  has  been  held  in  many  cases,    Wollabton 
that  a  party  taking  property  under  an  assignment  is  bound  by    hak^will. 
declarations  made  by  the  assignor  and  the  previous  holders  of  such        [  312  ] 
property.      The  defendant    having    had    notice   to   produce    the 
indenture  of  5th  June,  1804,  the  memorial  signed  by  Papworth  was 
admissible  against  persons  in  privity  with  H.  Hakewill,  and  obviated 
the  necessity  of  producing  the  deed.     If  the  plaintiff  had  proved  a 
parol    admission,  by  Papworth,  that  he  took  the  premises  from 
Thick,  it  would  have  been  sufficient  (i).    Presumptive  evidence  of 
assignments  is  sufficient  without  deducing  the  title  through  all  its 
intermediate  stages.     See  Earl  d.  Goodwin  v.  Baxter  (2),  Collins  v. 
3/ai*fe(3). 

Bompas,  Serjt.  and  R.  V.  Richards  in  support  of  the  rule : 

With  respect  to  the  first  point,  whether  the  indenture  of  June, 
1804,  amounted  to  an  underlease  and  not  to  an  assignment,  it  is 
said  that  when  a  party  has  parted  with  all  his  interest  he  cannot 
distrain,  though  he  can  do  so  if  he  retains  a  single  day.  This  is  a 
purely  technical  rule.  It  is  clear  that  before  the  Statute  of  Quia 
Emptores,  there  was  no  pretence  for  such  rule;  a  seigniory 
without  a  reversion  was  sufficient  (4).  But  that  statute  affects 
freehold  interests  only.  In  Peter  v.  Edwards  the  words  were 
''assign,  transfer,  and  set  over,"  which  distinguishes  that  case 
from  the  present.  Parmenter  v.  Webber  (5)  is  admitted  to  be  the 
strongest  case  against  the  defendant.  There,  however,  the  question 
was  between  the  immediate  parties  to  the  instrument.  In  Poultney 
v.  Holmes  (6),  it  was  held  *that  if  a  lessee  reserves  the  rent  to  [  *3i8  ] 
himself,  or  grants  over,  it  is  an  underlease,  and  not  an  assignment, 
although  it  be  for  the  whole  term.  Preece  v.  Cmrie  (7),  and  Baker 
V.  Gosding  (8)  are  to  the  same  effect ;  and  see  note  in  5  Man.  &  By. 
158,  162,  in  which  the  several  cases  are  examined:  Burton  v. 
Barclay  (9) ;  Bac.  Abr.  Leases  (I.  3) ;  Bailiffs  dec.  of  Ipswich  v. 
Martin  (10). 

The  next  and  principal  question  is,  whether  the  executor  of  an 
assignee  of  a  term  can,  before  he  enters  or  receives  rent,  be  charged 

(1)  1  PluU.  Evid,  217.  (6)  1  Stra.  405. 

(2)  2W.  Bl.  1228.  (7)  30  R.  E.  536    (5  Bing.  24;    2 

(3)  8  Cor.  &  P.  502.  Moo.  &  P.  57). 

(4)  Seigniory  implying  a  possibility  (8)  41  E.  B.  533  (1  Bing.  N.  C.  19 ; 
of  reverter.  4  Moo.  &  S.  599). 

(5)  20  E.  E.  575  (8  Taunt.  593  ;  2  (9)  7  Bing.  545 ;  6  Moo.  &  P.  785. 
B.  Moore,  656).  (10)  Cro.  Jac.  411. 
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W0LLA8T0H  as  assigiiee  of  such  term.  As  a  general  proposition,  it  is  clear  that 
Hakbwill.  an  executor  is  only  liable  in  respect  of  assets  which  have  come  to 
his  hands:  Comyns's  Digest,  Assets  (D.).  If  an  executor  does  not 
do  his  duty  in  collecting  the  testator's  debts,  he  may  be  liable  to  a 
devastavit.  See  Com.  Dig.  Administrator  (I.).  It  never  seems  to 
have  been  surmised,  before  the  case  of  Nation  v.  Tozer  (i),  that  an 
executor  who  had  not  entered  upon  the  demised  premises,  or  done 
some  equivalent  act,  was  to  be  held  personally  liable;  and  even 
there  the  point  was  not  decided,  but  was  merely  thrown  out  as  a 
suggestion.  If  the  distinction  which  exists  between  an  assignee  in 
his  own  right  and  an  assignee  as  executor  be  clearly  borne  in  mind, 
it  will  reconcile  many  of  the  cases.  [They  referred  to  1  Roll.  Abr. 
603,  pi.  10,  Heller  v.  Casehert  (2),  Sackmlle  v.  Evans  (3),  Boulton  v. 
Canon  (4),  Buckley  v.  Pirk  (5),  BUlinghurst  v.  Speerman  (6),  Hourse 
y.  Webster  (7),  Remnant  v.  Bremridge  (8),  and  Tilney  v.  Norris  (9).] 
[  316  ]  The  defendant  here  being  the  executrix  of  an  executor,  the  question 
is  placed  in  the  strongest  possible  light.  She  has,  at  most,  only 
accepted  the  term  as  executrix,  and  she  should  be  charged  in  that 
character  alone.  Her  acceptance  of  probate  is  an  acceptance  of  a 
liability  to  perform  certain  duties.  Can  it  be  said  that  if  an  old 
term  be  hunted  out,  in  which  the  executor  takes  the  legal  estate, 
such  executor  is  to  be  liable  to  the  payment  of  the  rent,  and 
the  performance  of  the  covenants  contained  in  the  lease?  All 
other  contracts  and  liabilities  descend  on  the  executor  in  a  repre- 
sentative capacity,  why  should  it  be  otherwise  with  respect  to 
leases?  *  *  ♦ 
[  3L7  ]  On  the  other  hand,  the  lessor  has  all  that  he  bargained  for — 

the  liability  of  the  lessee  and  of  his  personal  representative. 
In  all  the  old  cases  it  will  be  found,  that  where  the  executor  is 
charged  in  the  debet  and  detinet,  he  has  entered;  and  it  is 
singular  that  now,  for  the  first  time,  an  attempt  should  be  made 
to  charge  a  personal  representative,  d^  boiiis  proprns,  without 
entry. 

Charlotte  Thick  was  clearly  not  a  competent  witness,  being  the 
personal  representative  of  William  Thick,  under  whom  the  defen- 
dant's first  testator  Papworth  claimed.     *     *     * 

(1)  4  T>T.  661,  565;   1  Cr.  M.  &  R.  (5)  1  Salk.  317. 
176.  (6)  lb.  297. 

(2)  1  Lev.  127.  (7)  Yelv.  103. 

(3)  Freem.  171.  (8)  19  K,  R.  495  (8  Taunt.  191 ;  2 

(4)  /6.  337 ;  1  Vent.  271 ;  Pollexfen,  Moore,  94). 

125.  (9)  1  Ld.  Ray.  553 ;  Carth.  519. 
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It  is  said  that  the  memorial  of  the  deed  of  the  5th  of  June,  1804,   Wollabton 
signed  by  Papworth,  is  evidence  against  the  defendant,  as  being  an    hakewill. 
admission  by  a  person  under  whom  she  derives  her  title.     It  is 
submitted,  that  the  defendant  does  not  claim  under  Papworth,  in 
any  sense  *which  should  bind  her  by  his  statements.     *     *     ♦  [  *sis  ] 

TiNDAL,  Ch.  J.  now  delivered  the  judgment  of  the  Coubt  : 

The  plaintiffs  declared  in  this  case  on  certain  covenants  *con-  [  *si9  ] 
tained  in  an  indenture  of  lease,  made  by  one  Haygarth  to  one 
Stead,  of  certain  premises,  to  hold  from  Midsummer,  1786,  for 
ninety-nine  years,  deducing  their  title  to  the  reversion  from  the 
lessor  by  various  mesne  assignments,  and  alleging  that  '*  all  the 
estate,  &c.  of  Stead  of  and  in  a  great  part  of  the  demised  premises, 
with  the  appurtenances,  situate  and  being  on  the  back  part  thereof, 
by  assignment  thereof  then  made,  came  to  and  vested  in  the 
defendant ;  whereupon  and  whereby  the  defendant  became  and 
was  possessed  of  the  said  part  of  the  demised  premises,  and  con-  ^ 
tinned  so  possessed  until  the  commencement  of  this  suit.  The 
plaintiffs  then  proceeded  to  assign  a  breach  of  covenant  in  the 
nonpayment  of  certain  additional  rents  reserved  by  the  lease  (i), 
and  also  a  breach  of  covenant  in  not  keeping  such  part  of  the 
premises  in  repair. 

The  defendant,  by  her  plea,  traversed  the  allegation  '*  that  all  the 
estate,  &c.  of  Stead  of  and  in  the  said  part  of  the  demised  premises, 
by  assignment  thereof  made,  came  to,  and  vested  in,  her,  in  manner 
and  form,"  &c.    Issue  thereon. 

Upon  the  trial,  before  my  brother  Coltman,  at  Westminster,  a 
verdict  was  taken  for  the  plaintiffs  for  the  sum  of  26/.  58.,  with  leave 
to  the  defendant  to  move  to  set  it  aside  and  to  enter  a  nonsuit ;  and 
certain  objections  having  been  taken  at  the  trial  as  to  the  admissi- 
bility *of  evidence  there  given,  the  rule  was  drawn  up,  to  show  cause  [  '320  ] 
why  a  nonsuit  should  not  be  entered  or  a  new  trial  had. 

(1)  In    the    ordinary    case    of    an  demised  premises,   sucli  an  assignee 

assignment  of  the  term  in  part  of  the  can  be  charged  only  pro  raid :  Ganum 

lands  demised,  an  apportionment  of  v.    Vernon^  2  Lev.  231,  Sir  T.  Jones, 

the  rent  or  rents  would  be  necessary ;  164;   and   see  Coote,   Landlord    and 

for  although  the  lessor  might,  not-  Tenant,  261.    Here,  however,  the  rent 

withstanding  the  severance,  sue  the  sued  for  being  rent  reserved  specially 

lessee  or  his  personal  representative  with   reference  to  that  part  of   the 

for  the  whole  rent,  or  distrain  for  it  demised  premises,  in  respect  of  which 

upon  any  part  of  the  demised  premises,  the    defendant    was    sought  to    be 

yet  in  covenant  or  debt  against  the  charged  as  assignee,  no  apportionment 

assignee  of  the  term  in  part  of  the  was  required. 
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WoLLABTON  The  motloii  for  a  nonsuit  rested  on  two  grounds ;  first,  on  an 
hakewill.  alleged  variance  between ^the  allegation  in  the  declaration,  charging 
the  defendant  generally  as  assignee  of  the  lease,  and  the  proof 
offered  at  the  trial,  whereby  it  appeared  that  she  was  only  executrix 
of  the  executor  of  an  assignee,  and  that  she  bad  never  entered  or 
taken  the  profits.  Secondly,  that  the  documents  produced  at  the 
trial,  independently  of  certain  objections  urged  against  their  recep- 
tion, did  not  prove  that  the  person  to  whose  executor  the  defendant 
was  executrix,  was  assignee  of  the  whole  term. 

The  first  objection  is,  in  substance,  an  objection  of  a  variance 
between  tke  allegation  in  the  declaration  and  the  proof  of  the 
character  in  which  the  defendant  is  charged.     That  the  executrix, 
if  she  had  entered,  and  had  by  such  entry  become  possessed,  might 
have  been  charged  as  assignee  of  the  term,  generally,  for  breaches 
of  covenant  after  the  testator's  death  is  admitted  by  the  defendant ; 
and,  indeed,  the   case   of  Jevens  v.  Harridge  (i)y  and   the   cases 
there  cited  in  note  (1),   sufficiently  establish  that  proposition; 
and  it  is  equally  well  established,  by  the  same  authority,  that 
where  the  executor  does  not  enter  and  take  possession,  he  is 
chargeable  for  the  breaches  of  covenant  which  happen  after  his 
testator's  death,  in  his  character  of  executor  only,  and  is  liable  no 
otherwise  than  in  respect  of  the  assets  which  have  come  to  his 
hands  to  be  administered.     But  the  question  raised  by  the  present 
objection  does  not  turn  upon  the  extent  to  which,  or  the  character 
in  which,  an  executor  is  chargeable,  but  is  strictly  and  properly 
[  *32i  ]      this,  whether  the  charging  the  defendant  in  the  present  ^case,  as 
assignee,  constitutes  a  variance  between  the  allegation  and  the 
proof ;  and  we  are  of  opinion  there  is  no  variance.     That  the  whole 
term  vests  in  the  personal  representative  of  the  lessee,  on  his  death, 
there  can  be  no  doubt ;  the  executor  is  the  assignee,  in  law,  of  the 
term,  according  to  the  known  distinction  between  assigns  in  law  and 
assigns  in  fact.     Such  is  the  doctrine  laid  down  in  5  Co.  Bep.  17  b, 
viz.  ''  That  the  assignee  of  the  assignee  should  have  an  action  of 
covenant.    So,  of  the  executors  of  the  assignee  of  the  assignee.    So, 
of  the  assignee  of  the  executor  or  administrator  of  every  assignee ; 
for  all  are  comprised  within  this  word  '  assignees ' ;  for  the  same 
right  which  was  in  the  testator  or  intestate,  shall  go  to  his  executors 
or  administrators."    And,  as  to  the  argument  that  the  executor, 
by  being  charged  generally  as  assignee,  becomes  liable  de  honU 
propHuy  the  answer  is,  that  he  may,  by  proper  pleading,  discharge 

(1)  1  Wms.  Saund.  1. 
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himself  from  personal  liability,  by  alleging  that  he  is  no  otherwise   Wollastok 

assignee  than  by  being  executor,  and  that  he  has  never  entered  or    hakewill. 

taken  possession  of  the  demised  premises ;  and,  as  is  well  known, 

from  all  liability  as  executor,  by  alleging  that  the  term  is  of  no 

value,  and  that  he  has  fully  administered  all  the  assets  which  have 

come  to  his  hands.     If,  however,  instead  of  relieving  himself  by 

pleading,  he  takes  issue  upon  the  question  whether  he  is  assignee 

or  not,  we  think  the  evidence  that  he  is  executor,  and  takes  the 

term  as  executor,  proves  the  affirmative  of  the  issue  that  he  takes 

the  term  by  assignment.     The  precise  point,  however,  has  been 

determined  in  the  Exchequer  in  Ireland  in  Green's  Assignee  v.  Earl 

of  ListoweU  (i) ;    in  which  it  was  held,  by  Pennbfathbb,  B.  and 

FosTEB,  B.,  against  BiGHABDs,  B.,  that  *thQ  production  of  letters  of      [  *322  ] 

administration  taken  out  by  the  defendant,  without  any  proof  of 

entry,  sustained  an  allegation  in  the  declaration,  that  all  the  estate 

and  interest  of  the  lessee  vested  in  the  defendant  by  assignment. 

As  well,  therefore,  upon  the  authority  of  that  case  as  for  the 

reasons  before  given,  we  think  this  objection  falls  to  the  ground. 

Upon  the  second  objection  urged  as  a  ground  of  nonsuit,  the 
facts  at  the  trial  stood  thus :  Haygarth,  demises  by  indenture  to 
Stead  a  piece  of  ground  for  99  years,  commencing  at  Midsummer, 
1786,  which  term,  by  successive  assignments,  becomes  vested  in 
William  Thick.  Thick,  by  indenture  of  lease  bearing  date  the  5th 
of  June,  1804,  demises  to  Papworth,  part  only  of  the  premises 
contained  in  the  lease  to  Stead,  to  hold  to  Papworth  for  99  years 
from  the  29th  of  September,  1787,  at  the  rent  of  21Z.  per  annum. 
The  defendant  is  the  personal  representative  of  Papworth ;  and  the 
objection  taken  is,  that  Papworth  held  under  a  lease  from  Thick 
for  a  term  longer  than  that  which  was  originally  granted  to  Stead, 
and  that  he  held  part  of  the  premises  only,  and  at  an  increased 
rent ;  under  which  circumstances  it  was  argued  that  Papworth 
himself  could  not  be  an  assignee.  But  as  to  the  assignment  being 
of  part  of  the  premises  only  and  not  of  the  whole,  we  see  no  objec- 
tion on  that  ground  ;  for,  on  the  one  hand,  the  assignee  of  part  is 
liable  to  an  action  on  every  covenant  running  with  the  land  and 
aflfecting  such  part,  Comyns's  Digest,  tit.  Covenant  (C.  3),  and, 
on  the  other,  there  can  be  no  variance  upon  that  ground  in  the 

(1)  T.  T.  1840,  2  Brady,  Adair,  &  party  sought  to  be  charged  was  the 

Moore's  Irish   Law  Bep.  384.     That  personal  representatiye  of  an  assignee, 

was  an  action  against  the  personal  Vide  poet,  531  yii, 
representative  of  a  lessee;  here,  the 

B.R. — VOL.  LX.  8i 


530  1841.     C.  P.     8  MAN.  &  G.  322—324.  [r.r, 

woLLASTON  present  case,  for  the  defendant  is  charged  in  the  declaration  as 
Hakewill.  assignee  of  part  only,  and  the  issue  is  raised  thereon ;  and  as  to 
the  rent  reserved  upon  the  lease  to  Fapworth  exceeding  that  in  the 
original  lease  to  Stead,  the  excess  of  the  rent  beyond  that  originally 
reserved,  may  be  a  rent-seek  only  ;  but  there  is  no  ground  for 
[  *323  ]  holding  that  the  transfer  of  *the  whole  term  will  not,  upon  that 
account,  be  an  assignment.  The  only  question,  therefore,  is, 
whether,  if  lessee  for  99  years,  demises  for  a  longer  term,  such 
demise  operates  in  law  as  an  assignment;  and  we  entertain  no 
doubt  but  that  for  a  very  long  period,  the  law  has  been  held  that 
it  has  such  operation,  and  may  be  so  treated  in  pleading.  The 
resolution  of  the  Court  in  Hicks  v.  Downing  (i)  is  in  point:  *'  So, 
'  if  lessee  for  three  years  assigns  his  term  for  four  years,  or  demises 
the  house  for  four  years,  he  does  not  by  this  gain  any  tortious 
reversion,  and  it  does  but  amount  to  an  assignment  of  his 
interest "  (2) :  Parmenter  v.  Webber  (s).  We  therefore  see  no 
ground  for  a  nonsuit. 

But  two  objections  have  been  taken  against  the  admissibility  of 
the  evidence  offered  at  the  trial.  The  first  objection  is,  that 
Charlotte  Thick  was  not  a  competent  witness  (4).  The  other  is,  that 
the  memorial  of  the  indenture  of  assignment  from  William  Thick 
to  Fapworth  was,  under  the  circumstances,  inadmissible. 

As  to  the  first  point,  C.  Thick  was  the  personal  representative  of 
W.  Thick  her  father,  the  probate  of  whose  will  she  produced.  She 
was  called,  amongst  other  things,  to  prove  that  her  father  received 
rent  from  H.  Hakewill,  to  whom  Fapworth  had  bequeathed  the  lease, 
and  that  since  her  father's  death,  in  1830,  she  had  herself  received 
the  rent  from  H.  Hakewill.  The  objection  taken  was,  that  the 
[  *324  ]  executrix  of  the  assignor  of  the  lease  *could  not  be  called  to  prove 
that  the  defendant  was  assignee,  and  thereby  to  remove  her  own 
liability  to  the  payment  of  the  rent.  Assuming,  but  not  admitting, 
this  objection  to  be  well  founded,  it  is  clear  that  it  ought  to  have 

(1)1  Ld.  Hay.  99.  term  of  years,"  demised  to  the  defen- 

(2)  This  point  did  not  arise  in  the  dant  for  three  years,  if  four  persons 

case,  and  is  merely  introduced,  by  way  should    so    long   (jointly)    live,    the 

of  illustration,  to  show  that  no  interest  reversion  thereof    belonging   to    the 

is  gained  in  the  hypothetical  fouilh  plaintiff. 

year,  ante,  521.     It  is  not  noticed  in  (3)  20  £.  H.  575  (8  Taunt.  593;  2  B. 

the  report  of  this  case  in  1  Salk.  13,  Moore,  656). 

or  12  Mod.  100.     In  the  record,  tran-  (4)  The  objection  to  the  competency 

scribed    at  length  in  2  Salk.  724,  3  of  a  witness  on  the  ground  of  interest 

Ld.  Kay.  236,  it  is  alleged  that  the  was  removed  by  6  &  7  Vict  c.  85,  and 

plaintiff,  being  tenant  **  for  a  certain  14  «Sc  15  Vict.  c.  99. — ^A.  C. 
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been  taken  in  the  first  instance  upon  the  voir  dire,  in  which  lease    Wollaston 

the  witness  against  whom  the  objection  was  made  might  have    hakbwill. 

removed  it  by  her  answer,  that  her  father  had  assigned  over  to 

Papworth  before  the  breaches  of  covenant  had  been  committed  for 

which  this  action  was  brought ;  in  which  case  the  executrix  of  a 

former  assignee  could  not,  in  any  point  of  view,  be  liable ;  and,  in 

strictness,  such  objection  ought  not  to  be  allowed  after  the  witness 

has  been   examined  without  objection,  and  recalled  for  another 

purpose.     But  in  the  present  instance,  where  it  is  manifest  from 

the  evidence  that  such  was  the  case,  and  that,  if  asked  the  question, 

she  must  have  given  that  answer  and  shown  her  competency,  we 

think  we  ought  not  to  yield  to  the  objection  when  the  opposing 

party  has  waived  the  proper  time  and  manner  allowed  by  law  for 

raising  it. 

And  if  Charlotte  Thick's  evidence  is  admitted,  it  puts  an  end  to 
the  only  remaining  objection,  which  was  to  the  production  of  the 
memorial  of  the  assignment  from  Thick  to  Papworth;  for  when 
H.  Hakewill,  who  was  the  executor  of  Papworth,  is  proved  to  have 
been  in  possession,  by  the  payment  of  rent  from  him  to  Thick,  the 
memorial  of  the  assignment  from  Thick  to  Papworth,  which  is 
proved  to  have  been  signed  by  Papworth,  is  evidence  against 
Papworth  and  those  claiming  under  him,  and  with  the  evidence  of 
the  surveyors  and  other  witnesses  identifying  the  premises  described 
in  that  assignment  as  part  of  those  which  were  demised  to  Stead, 
establishes  the  affirmative  of  the  issue,  that  the  defendant  took  by 
assignment  from  Stead. 

For  these  reasons  we  think  the  several  objections  raised  upon       |  325  ] 
this  rule  have  been  answered,  and  that  the  rule  must  be  discharged. 

Rvle  discharged  (i). 

(1)  In  Smallpiece  v.  Evans^  1  Anders.  pei-sons,  without  the  consent  of  More 

123,      "Thomas      Smallpiece     sued  in  writing.     Ferrant  died  intestate; 

e/ec<7&7i«y{rm<E,  by  bill,  in  the  Common  administration     was     committed    to 

Place     against    Henry    Evans,     an  Anne,  &c.,  who  entered  and  granted 

attorney;     to    which   the   defendant  all  the  said  estate  to  Evans.    Upon 

pleaded  not  guilty;  and,  upon  evidence  which  the  question  was,  if,  by  thi« 

given,  it  was  demurred.    The  case  was  assignment,  the  interest  was  forfeited 

this,    viz.    That  one  William  More,  or  not ;  for  if  so,  then  is  the  defendant 

Knight,  by  his  indenture,  demised  the  guilty  of  the  ejectment.    And  it  was 

tenements    to    Eichard    Ferrant    for  adjudged  against  the  defendant.     For 

twenty-one  years,  upon^condition  that  three  of  the  justices  held  that  the 

the  said  Ferrant,  his  executors,  &c.,  administratrix  was  assignee  of  Ferrant, 

should  not  demise,  assign,  set  over,  or  and  thus  the  condition  in  words  and 

put  away  their  estate  or  interest,  or  intent  broken ;  as  to  which  (a  que)  it 

any  part  thereof,  to  any  person  or  was  held  by  the  other  Judge  of  the 
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MATHEWS  V.  BIDDULPH. 

(3  Man.  &  G.  390--397;  S.  C.  4  Scott,  N.  E.  54;  11  L.  J.  M.  C.  13 ;   1  Dowl. 

N.  S.  316.) 

Trespass  for  assaulting  the  plaintiff,  and  causing  him  to  be  taken  to  a 
police-station,  and  afterwards  before  a  magistrate  upon  an  unfounded 
charge  of  having  unlawfully  attempted  to  procure  from  the  banking-house 
of  the  defendant  a  blank  cheque-book.  The  defendant  pleaded  that  he  and 
certain  other  persons  carried  on  the  business  of  bankers,  and  that  one  T. 
kept  an  account  with  them ;  that  the  plaintiff  did  unlawfully  endeavour  to 
obtain  from  the  said  bankers  a  blank  cheque-book,  by  falsely  pretending 
that  the  said  T.  was  his  master,  and  had  sent  him  for  it :  that  in  pursuance 
of  such  unlawful  endeavour  the  plaintiff  induced  one  A.  to  go  into  the 
banking-house  and  to  ask  for  a  blank  cheque-book,  and  did  falsely  pretend 


Place,  that  she  was  not  assignee ;  and 
he  granted  (or  granting,  et  grant)  that 
an  executor  is  an  assignee,  as  all  the 
others  held ;  the  reason  of  which  is, 
because  he  is  made  executor  by  the 
act  of  the  party ;  and  always  where 
one  is  assignee,  one  has  l^e  thing 
assigned  by  the  act  of  him  who  made 
him  assignee;  but  in  this  case,  the 
administratrix  does  not  administer  by 
assignment  or  appointment  of  him 
who  died  intestate,  nor  has  any  thing 
by  his  act  or  consent.'*  **  It  was 
doubted  whether,  if  out  of  the  words 
of  the  condition,  it  was  within  the 
intent  of  the  condition ;  which  point 
was  not  discussed,  because  the  law 
was  held  upon  the  other  point  as 
before.  But,  semble,  that  this  last 
point  has  in  it  more  appearance  of 
proving  forfeiture  than  the  first  point ; 
for  it  was  not  the  intent  of  the  con- 
dition that  the  lessee  should  have  the 
liberty  by  dying  intestate,  to  destroy 
the  condition.  Therefore  it  shall  be 
within  the  intent,  quxere.  And  quoere 
also  if  the  administratrix  was  assignee 
of  Eerrant,  so  that,  by  the  administra^ 
tion  committed,  the  lease  should  be 
forfeited;  or  if  he  had  made  an 
executor  who  proved  the  will  &c.,  and 
entered  into  the  lease,  if  that  should 
be  a  forfeiture ;  and  it  seems  not ;  for 
neither  one  nor  the  other  were  assigns 
of  the  interest;  but  the  one,  to 
administer  the  goods,  by  assignment 
from  the  ordinary,  and  the  other,  to 
execute  the  will,  by  the  appointment 
of  the  testator." 


In  Oreeii*8  AsBiynet  v.  Earl  of 
Listowell  (anUy  529),  it  was  said  by 
Penkbpathek,  B.,  *'  An  administrator, 
by  taking  out  administration,  assents 
to  take  the  entire  of  the  property  of 
the  intestate  which  the  law  gives  him 
*^  right  to ;  and  he  who  does  so  assents 
to  take  each  and  every  term  of  which 
his  intestate  was  possessed,  and  he 
cannot  divest  himself  of  it." 

FosTBB,  B.  says,  "There  are 
authorities  to  support  the  application 
of  the  principle  to  the  present  catse; 
one  a  very  old,  the  other  a  very  recent 
one,  PauU  v.  Moodie,  2  RoU.  Bep.  131, 
and  Ruhery  v.  Stevetis,  38  E.  E.  242 
(4  B.  &  Ad.  241 ;  1  Nev.  &  M-  182).  It 
is  impossible  to  distinguish  this  ca^e 
from  either  of  those  cases." 

Paule  V.  Moodit  was  an  action  of 
debt  for  rent  against  Moodie  and 
his  wife,  who  was  executrix  of  an 
assignee  of  the  lessee.  The  defendants 
pleaded  that  after  the  death  of  the 
testator  they  never  entered,  but 
relinquished  the  possession  and  took 
no  profits  thereof;  upon  which  the 
plaintiff  demurred.  The  justices 
agreed  that  '*  an  executor  cannot 
waive  the  term  and  lease,  but  not- 
withstanding such  waiver  he  shall 
be  charged  with  the  rent;"  and 
IIaxtghtox,  J.  said,  when  he  agrees 
to  be  executor,  which  is  the  principal 
thing,  then  he  agrees  to  all  accessories, 
DoDRiDGE,  J.  said,  can  the  executor 
waive  that  which  the  testator  has 
accepted 't  quasi  dicerti  that  he  cannot. 
Hauohton,  J. :  He  cannot  accept  to 
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to  tho  said  A.  that  the  said  T.  was  his  master,  and  did  direct  the  said  A.  to 
tell  the  bankers  that  the  cheque-book  was  wanted  for  the  said  T. ;  that  A. 
accordingly  did  so,  and  stated  that  he  had  been  so  sent  by  the  plaintiff,  and 
that  the  plaintiff  was  waiting  outside  for  it,  whereupon  the  defendant 
accompanied  A.  to  the  place  where  the  plaintiff  was  waiting,  and  A.  stated 
in  the  presence  and  hearing  of  the  plaintiff,  that  he  had  been  so  sent  by  the 
plaintiff;  wherefore  the  defendant  having  good  and  probable  cause  of 
suspicion,  and  vehemently  suspecting  that  the  plaintiff  had,  by  such  false 
and  fraudulent  pretences  as  aforesaid,  unlawfully  endeavoured  to  obtain 
from  the  said  bankers,  a  blank  cheque-book  for  unlawful  and  unauthorized 
purposes,  committed  the  trespasses  complained  of. 

Held,  that  the  plea  was  bad,  inasmuch  as  it  neither  alleged  that  a  felony 
had  been  committed,  so  as  to  make  it  a  good  justification  at  common  law, 
nor  that  the  plaintiff  had  been  "  found  committing  "  any  offence  against 
the  provisions  of  the  7  &  8  G^o.  IV.  c.  29(1),  so  as  to  justify  his  apprehension 
without  warrant,  under  the  sixty-third  section  of  that  statute. 

Trespass.  The  declaration  stated,  that  the  defendant,  on  the 
8th  of  January,  1841,  with  force  and  arms  assaulted  the  plaintiff, 
and  then  seized  and  laid  hold  of  the  plaintiff,  and  with  great  force 
and  violence  pulled  and  dragged  him  about,  and  then  forced  and 
compelled  the  plaintiff  to  go,  and  caused  him  to  be  forcibly  con- 
veyed in  custody  in  and  along  divers  public  streets  and  highways* 
to  a  certain  police-station,  and  there  imprisoned  the  plaintiff,  and 
kept  and  detained  *him  in  prison  there  without  any  reasonable 
or  probable  cause  whatsoever,  for  a  long  space  of  time,  to  wit. 


Mathews 
r. 

BlDDULPH. 


be  executor  in  part,  and  disagree  to 
be  executor  for  other  part;  but, 
admitting  that  he  might  waive  this 
term,  he  ought  to  give  notice  to  the 
lessor  of  the  waiver;  and  also,  if  the 
law  will  permit  him  to  waive  the  lease, 
then  he  might  by  this  means  occupy 
the  land  and  take  the  profits  until  the 
day  before  the  rent  became  due,  and 
then  waive  it,  which  would  be  mis- 
chievous to  the  lessor.  And  Dodridoe 
and  Hattghton,  JJ.  held  that  ^ene 
administravit  is  not  (would  not  have 
been)  a  good  plea,  because  they  are 
{il  est)  charged  of  their  {son)  own  pos- 
session. But  Montague,  Ch.  J.  held 
that  if  the  rent  were  more  than  the 
land  is  worth,  the  executor  might  have 
pleaded  it;  and  in  such  special  case, 
by  his  waiver  of  the  term  and  lease, 
he  might  have  discharged  himself  of 
the  rent. 

After  this  intimation  of  the  opinion 
of  the  Court,  Bridgeman  (of  coimsel 
with  the  defendants,)  prayed  a  day  to 
show  the  reversal  of  the  judgment  in 


Hargrave'a  case,  5  Co.  Eep.  51,  which 
had  been  cited  in  the  argument  by 
Damporty  for  the  plaintiff.  The  Court 
said,  that  if  he  did  not  show  the  record 
of  the  case  so  reversed,  judgment 
should  be  given  for  the  plaintiff.  The 
judgment  was  reversed  (Cro.  El.  712) ; 
but  what  became  of  Paule  v.  Moodie 
does  not  appear.  In  the  report  in 
RoUe  no  judgment  is  stated.  Foster, 
B.  appears  to  have  assumed  that  as 
Bridgeman  had  not  the  record  of  the 
judgment  of  reversal,  the  Judges  paid 
no  attention  to  his  representations 
whether  well  or  ill  founded. 

In  the  other  case  relied  upon  by  the 
two  Barons,  Ituhery  v.  Stevens,  it  was 
merely  decided  that  executors  of  a 
lessee  are  chargeable  as  assigns,  for 
such  part  of  the  rent  as  the  occupa- 
tion is  worth ;  and  that,  if  they  do  not 
enter,  they  are  chargeable  merely  in 
respect  of  any  excess  of  the  rent  above 
the  value,  and  that  in  the  detinet 
only. 

(1)  Bep.  24  &  25  Vict.  c.  95,  s.  1. 


[  ♦391  ] 
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Mathews  two  hours  then  following,  at  the  expiration  whereof  the  defendant 
BiDDULPH.  forced  and  compelled  the  plaintiff  to  go,  and  caused  him  to  be 
forcibly  conveyed  in  custody,  from  and  out  of  the  said  police- 
station  into  and  along  divers  other  public  streets  and  highways, 
to  a  certain  public  police-office,  and  there  again  imprisoned  the 
plaintiff,  and  kept  and  detained  him  in  prison  there  without  any 
reasonable  or  probable  cause  whatsoever,  for  another  long  space 
of  time,  to  wit,  three  hours  then  following,  contrary  to  law,  and 
under  a  false  and  unreasonable  assertion,  colour,  and  charge,  that 
the  plaintiff  had  committed  an  offence  punishable  by  law,  to  wit, 
that  he  had  attempted  to  obtain  from  the  defendant  a  blank  cheque- 
book under  false  and  fraudulent  pretences ;  whereby  the  plaintiff 
not  only  suffered  great  anguish  and  pain  of  mind  and  body,  and 
was  for  and  during  all  the  time  aforesaid,  hindered  and  prevented 
from  attending  to  his  lawful  and  necessary  affairs  by  him  to  have 
been  done  and  transacted,  but  was  also  thereby  then  greatly 
exposed  and  injured  in  his  credit,  reputation,  and  circumstances ; 
and  in  order  to  obtain  his  liberation  from  the  said  imprisonment, 
was  necessarily  subjected  and  put  to  divers  expenses,  to  wit,  5/., 
and  was  also  then  forced  and  obliged  to  find  and  procure,  and  did 
find  and  procure  bail  &c.  for  the  appearance  of  him  the  plaintiff 
at  the  then  next  Sessions  of  the  peace  for  the  liberty  of  West- 
minster, to  be  holden  at  Westminster,  on  the  14th  of  February 
then  next,  to  answer  a  certain  false  and  unfounded  charge  then 
made  against  him  by  the  defendant.  By  means  of  which  several 
premises,  and  upon  no  other  account  whatsoever,  a  certain  Society 
of  persons  legally  constituted  and  appointed,  to  whom  the  innocence 
and  integrity  of  the  plaintiff  in  the  premises  were  unknown,  and 
[  ♦392  ]  of  which  Society  he  the  plaintiff  *then  was  a  treasurer  for  profit 
and  remuneration,  dismissed  and  discharged  him  the  plaintiff  from 
such  situation ;  whereby  the  plaintiff  lost  and  was  deprived  of 
divers  profits,  benefits,  and  advantages  of  great  value  and  amount, 
to  wit,  501. ,  which  he  the  plaintiff  might  and  would  have 
otherwise  derived  and  acquired  therefrom.  And  other  wrongs  &c. 
Plea:  that  before  and  at  the  said  time,  when  &c.  in  the 
declaration  mentioned,  the  defendant  exercised  and  carried  on 
the  trade  and  business  of  a  banker  in  co-partnership  with  one 
T.  S.  Cocks  &c.,  in  a  certain  banking-house  or  office,  situate  «fec. 
under  the  name  and  style  and  firm  of  **  Cocks,  Biddulph,  Biddulph, 
&  Co."  and  one  Peter  Thompson  of  &c.  kept  a  banking  account 
with,  and  was  a  customer  of,  the  said  Cocks  &  Co. ;  that  just  before 
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the  said  time,  when  &c.,  to  wit,  on  &c.,  the  plaintiff  did  unlawfully     Mathews 
endeavour  to  obtain  from  the  said  Cocks  &  Co.,  a  certain  blank    biddulph. 
cheque-book  of  and  belonging  to  the  said  Cocks  &  Co.,  by  then  and 
there  falsely  pretending  that  the  said  Thompson  was  the  master 
of  the  plaintiff,  and  that  he  the  plaintiff  had  been  sent  by  the  said 
Thompson  to  the  said  Cocks  &  Co.,  to  ask  for  and  receive  from 
them  the  said  blank  cheque-book,  for  and  in  the  name  and  on 
account  of  the  said  Thompson ;  that  in  pursuance  of  such  unlawful 
endeavour  he  the  plaintiff  just  before  the  said  time  when  &c.,  in 
the  declaration  mentioned,  did  go  into  the  said  street  called  &c. 
near  unto  the  said  banking-house  of  the  said  Cocks  &  Co.,  and 
did  then  and  there  induce  and  prevail  upon  one  Atkinson  to  go 
into  the  said  banking-house,  and  to  ask  the  said  Cocks  &  Co.,  or 
one  of  their  clerks  in  the  said  banking-house,  for  one  of  the  blank 
cheque-books  of  the  said  Cocks  &  Co. ;  and  did  then  and  there 
falsely  pretend  to  the  said  Atkinson,  that  the  said  Thompson  was 
the  master  of  the  plaintiff ;  and  did  then  and  there  order  and  direct 
the  said  Atkinson,  that  if  he  *the  said  Atkinson  were  asked  in  the      i^  *^^^  ^ 
said  banking-house,  for  whom  he  the  said  Atkinson  wanted  the 
said  blank  cheque-book,  he  the  said  Atkinson  was  to  tell  the  said 
Cocks  &  Co.,  or  their  clerk,  that  he  the  said  Atkinson  wanted  it 
for  Peter  Thompson ;  that  just  before  the  said  time  when  &c.,  in 
the  declaration  mentioned,  the  said  Atkinson  did,  by  such  order 
and  direction  of  the  plaintiff  as  aforesaid,  go  into  the  said  banking- 
house  of  the  said  Cocks  &  Co.,  and  did  then  and  there,  by  such 
order  and  direction  as  aforesaid,  ask  one  of  the  said  clerks  of  the 
said  Cocks  &  Co.  for  a  blank  cheque-book,  and  the  said  Atkinson, 
on  being  then  and  there  asked  by  the  defendant  for  whom  he 
wanted  the  said  blank  cheque-book,  did  then  and  there,  by  such 
order  and  direction  as  aforesaid,  answer  and  say  to  the  defendant 
that  he  wanted  the  said  blank  cheque-book  for  Mr.  Peter  Thomp- 
son, and  that  he  had  been  sent  to  ask  for  the  said  blank  cheque- 
book by  the  plaintiff,  and  the  plaintiff  was  over  the  way  waiting 
for  the  said  blank  cheque-book ;  whereas,  in  truth  and  in  fact,  the 
said  Thompson  was  not  the  master  of  the  plaintiff;  and  whereas, 
in  truth  and  in  fact,  the  plaintiff  had  not  been  sent  by  the  said 
Thompson,  nor  had  the  plaintiff  any  authority  whatsoever  from 
the  said  Thompson  to  ask  for  or  apply  to  the  said  Cocks  &  Co.  for 
a  blank  cheque-book ;  whereupon  the  defendant  did,  just  before 
the  said  time  when  &c.,  in  the  declaration  mentioned,  accompany 
the  said  Atkinson,  from  and  out  of  the  said  banking-house  into 
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Mathews  the  said  street  called  &c.,  and  there  found  the  plamtiff  waiting 
BiDDULPH.  for  the  said  Atkinson  ;  and  the  said  Atkinson  did  then  and  there, 
in  the  presence  and  hearing  of  the  plaintiff,  state  to  the  defendant, 
that  he  the  said  Atkinson  had  been  so  sent  by  the  plaintiff,  to  ask 
for  and  receive  the  said  blank  cheque-book  as  aforesaid  ;  whereupon 
the  said  defendant,  having  good  and  probable  cause  of  suspicion, 
[  *^9i  ]  and  vehemently  suspecting,  that  the  *plaintiff  had,  by  such  false 
and  fraudulent  pretences  as  aforesaid,  unlawfully  endeavoured  to 
obtain  from  the  said  Cocks  &  Go.  a  blank  cheque-book  of  the  said 
Cocks  &  Co.  for  unlawful  and  unauthorized  purposes,  did,  at  the 
said  time  when  &c.,  in  the  declaration  mentioned,  assault,  seize, 
and  lay  hold  of  the  plaintiff,  and  did  then  and  there  deliver  him 
into  the  custody  of  a  certain  police  officer  then  there  being,  to  be 
dealt  with  according  to  law,  and  did  then  and  there  cause  the 
plaintiff  to  be  conveyed  in  custody  in  and  along  the  said  public 
streets  and  highways  to  the  said  police-station  in  the  declaration 
mentioned,  the  same  being  a  proper  and  convenient  place  for  that 
purpose ;  and  because  it  was  then  an  inconvenient  time  to  take  and 
convey  the  plaintiff  before  a  justice  to  be  dealt  with  according  to 
law,  the  defendant  did  cause  the  plaintiff  to  be  kept  and  detained 
in  prison  in  the  said  station-house  for  the  said  space  of  time  in 
the  declaration  mentioned,  and  at  the  expiration  thereof  did  cause 
the  plaintiff  to  be  conveyed  in  custody  from  the  said  police-station 
along  the  said  other  public  streets  and  highways  to  the  said  police- 
office  in  the  declaration  mentioned,  and  to  be  there  again  im- 
prisoned until  the  said  justice  could  hear  and  determine  concerning 
the  said  offence  of  the  plaintiff,  when  the  said  justice  did  order 
and  determine  that  the  plaintiff  should  find  and  procure  such  bail 
as  in  the  declaration  is  mentioned,  and  then  discharged  the  plaintiff; 
all  of  which  it  was  lawful  for  the  defendant  to  do  for  the  causes 
aforesaid ;  which  are  the  said  supposed  trespasses  and  assaults  in 
the  declaration  mentioned.  Verification. 
Demurrer ;  and  joinder. 

Talfourd,  Serjt.  in  support  of  the  demurrer: 

If  the  plea  is  to  be  taken  to  be  a  plea  at  common  law,  by  which 
the  defendant  seeks  to  justify  the  imprisonment  of  the  plaintiff  for 
an  attempt  to  commit  a  misdemeanor,  it  is  clearly  no  answer  to  the 
[  *395  ]  action.  A  distinction  runs  ^throughout  all  the  authorities  between 
an  arrest  by  a  private  individual  and  by  a  constable.  In  order  to 
justify  an  arrest  by  a  private  person,  without  a  warrant,  a  felony 
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must  have  been  committed :  Hawk.  P.  C.  book  8,  c.  12,  s.  8.     No     Mathews 
case  can  be  found  where  an  arrest  for  an  attempt  to  commit  a    biddulph. 
misdemeanor,  which  attempt  is  a  misdemeanor  of  itself,  is  justifiable 
except  under  the  provisions  of  some  Act  of  Parliament. 

(TiNDAL,  Ch.  J. :  The  general  understanding  undoubtedly  is,  that 
where  a  misdemeanor  only  has  been  committed,  a  warrant  must 
be  procured.) 

If  it  were  otherwise,  a  man  might  be  apprehended  for  a  libel, 
or  for  an  assault  which  had  been  committed  long  before.  In 
Beckwith  v.  Phillby  (i).  Lord  Tbntbrden  says,  **  There  is  this 
distinction  between  a  private  individual  and  a  constable :  in  order 
to  justify  the  former  in  causing  the  imprisonment  of  a  person,  he 
must  not  only  make  out  a  reasonable  ground  of  suspicion,  but  he 
must  prove  that  a  felony  has  actually  been  committed ;  whereas  a 
constable  having  reasonable  ground  to  suspect  that  a  felony  has 
actually  been  committed,  is  authorized  to  detain  the  party 
suspected  until  inquiry  can  be  made  by  the  proper  authorities." 

{Channell,  Serjt.  admitted  that  the  plea  was  not  a  good  plea  at 
common  law.) 

That  being  conceded,  then  the  only  statute  which  has  any  bearing 
on  the  case  is  the  Larceny  Consolidation  Act,  the  7  &  8  Geo.  lY. 
c.  29.  By  the  sixty- third  section  of  that  statute,  ''  any  person  found 
committing  any  offence  punishable,  either  upon  indictment  or  upon 
summary  conviction,  by  virtue  of  this  Act,  except  only  the  offence  of 
angling  in  the  day  time,  may  be  immediately  apprehended,  without 
a  warrant,  by  any  peace-officer,  or  by  the  owner  of  the  property 
on  or  with  respect  to  which  the  offence  shall  be  committed,  or  by 
his  servant  or  any  person  authorized  by  him,  and  forthwith  taken 
before  some  neighbouring  justice  of  the  *peace  to  be  dealt  with  [  •SQe  ] 
according  to  law."  That  clause  clearly  does  not  apply  to  the 
present  case ;  and  if  it  did,  the  plea  is  not  aptly  framed  so  as  to 
make  it  available.  The  only  other  section  which  can  be  relied  on 
is  the  fifty-third,  which  enacts,  "  That  if  any  person  shall,  by  any 
false  pretence,  obtain  from  any  other  person  any  chattel,  money, 
or  valuable  security,  with  intent  to  cheat  or  defraud  any  person  of 
the  same,  every  such  offender  shall  be  guilty  of  a  misdemeanor." 
It  cannot,  however,  be  contended  that  this  plea  charges  that  a 
misdemeanor  under  that  section  had  been  committed.  All  that  it 
(1)  30  E.  E.  484  (6  B.  &  0.  635 ;  9  Dowl.  &  Ey.  487). 
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MATHEWS  alleges  is,  an  abortive  attempt  to  obtain  a  blank  cheque-book  by 
BiDDULPH.  means  of  certain  false  pretences,  which,  although  it  may  amount 
to  a  misdemeanor  at  common  law  (i),  is  no  offence  within  the 
above  section.  But,  even  if  this  plea  had  charged  an  offence  under 
that  clause,  it  is  defective,  in  not  alleging  an  intent  to  defraud, 
which  is  necessary  in  order  to  support  the  charge  on  an  indict- 
ment for  obtaining  goods  by  false  pretences.  The  facts  set  out  in 
the  plea  clearly  show  that  this  is  not  a  case  either  within  the  fifty- 
third  or  the  sixty-third  section  of  the  statute.  In  order  to  authorize 
an  arrest  under  the  latter  clause,  it  is  not  sufficient  that  a  party  is 
doing  something  which  indicates  an  intention  to  commit  a  criminal 
act ;  for,  although  he  must  be  **  found  committing,"  he  must  have 
already  done  something  which  amounts  to  an  offence  within  the 
provisions  of  the  statute. 

(TiNDAL,  Ch.  J. :  By  the  words  "  found  committing,"  the  Legisla- 
ture seem  to  have  intended,  not  to  give  any  power  to  arrest  after 
the  offence  was  completed.) 

ChanneU,  Serjt.  was  then  called  on  by  the  Court  to  support 

the  plea: 

If  it  be  considered  necessary  that  a  plea,  justifying  an  arrest 

under  this   statute,   should   state  all  the  facts  which  would   be 

[  ♦SQT  ]       requisite  to  maintain  an  *indictment  for  obtaining  goods  by  false 

pretences  under  the  fifty-third  section,  undoubtedly,  the  present 

plea  cannot  be  supported.     The  question  however  is,   whether 

it  is  not  sufficient  to  state  that  the  plaintiff  was  in  the  course  of 

committing  what  amounts  to  an  offence  under  that  section. 

(Maule,  J. :  Does  the  plea  even  do  that  ?  All  that  it  alleges  is, 
that  Atkinson  told  the  defendant,  in  the  plaintiff's  presence,  that 
the  latter  had  sent  him  to  ask  for  a  cheque-book  in  the  name  of 
Peter  Thompson.) 

TiNDAL,  Ch.  J. : 

Can  there  be  any  offence  under  the  fifty-third  section  of  the 
statute,  unless  goods,  money,  or  securities,  are  actually  obtained  by 
some  false  pretence,  with  intent  to  cheat  or  defraud  some  person  of 
the  same  ?    The  plea  is  clearly  bad. 

CoLTMAN  and  Maule,  JJ.  concurred. 

Judgment  for  the  jylaintifi. 
(1)  See  Reg.  v.  Meredith,  8  Car,  &  P.  589. 
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In  case  against  a  sheriff  for  a  false  return  of  nuila  bona,  the  declaration 
alleged  that  the  defendant  seized  and  took  in  execution  divers  goods  of  A., 
the  judgment  debtor,  of  the  value  of  the  moneys  indorsed  on  the  writ,  and 
then  levied  the  same  thereout.  Plea,  that  the  defendant  did  not  seize  or 
take  in  execution  any  goods  of  A.,  or  levy  thereout  the  money  so  indorsed, 
modo  et  forma.  The  affirmative  of  the  issue  is  not  proved  by  showing  that 
A.'s  goods  were  taken  in  pursuance  of  a  warrant  granted  by  the  sheriff 
upon  the  plaintiff's  writ,  such  goods  being  insufficient  to  satisfy  a  writ  of 
Ji.  fa.y  delivered  to  the  sheriff  before  the  plaintiff*s  writ. 

Case  against  the  sheriff  of  Middlesex,  for  a  false  return  to  a 
fieri  facias.  The  declaration  stated,  that  on  the  27th  of  June,  1840, 
in  the  Court  of  our  Lady  the  Queen  of  the  Bench  at  Westminster, 
the  plaintiff  recovered  against  one  John  Bawlings  46Z.  8«.  6d. 
adjudged  to  the  plaintiff  for  his  damages  by  him  sustained,  as  well 
&e.y  for  his  costs  &c.,  whereof  the  said  John  Bawlings  was  con- 
victed ;  that  the  judgment  being  in  full  force,  and  the  damages 
remaining  unpaid  and  unsatisfied,  the  plaintiff  on  the  29th  of  June, 
1840,  for  the  obtaining  satisfaction  thereof,  sued  and  prosecuted 
oat  of  the  same  Court  a  certain  writ  called  a  fieri  facias,  directed  to 
the  sheriff  of  Middlesex,  by  which  writ  the  said  sheriff  was  com- 
manded to  levy  of  the  goods  and  chattels  of  the  said  John  Bawlings, 
the  damages  aforesaid,  together  with  interest  for  the  same,  at  the  rate 
of  4  per  cent.  &c.,  and  that  he  should  have  that  money  with  such 
interest  as  aforesaid,  before  &c.,  to  render  to  the  plaintiff  for  his 
damages  and  costs  as  aforesaid,  and  that  he  should  do  all  such  things 
as,  by  the  statute  passed  in  the  second  year  of  her  said  Majesty  (i), 
he  *was  authorized  and  required  to  do  in  this  behalf.  Averment :  [  *399  ] 
that  the  writ  was  duly  indorsed  to  levy  461.  Qs.  6d.  besides,  &c., 
and  delivered  to  the  defendants  as  sheriff  of  Middlesex ;  by  virtue 
of  which  writ  the  defendants,  being  such  sheriff,  seized,  and  took 
in  execution,  divers  goods  and  chattels  of  Bawlings,  of  great  value, 
to  wit,  of  the  value  of  the  moneys  so  indorsed  on  the  writ  and 
directed  to  be  levied  as  aforesaid,  and  then  levied  the  same  there- 
out ;  yet  the  defendants,  so  being  such  sheriff  &c., — not  regarding 
their  duty  as  such  sheriff,  but  contriving,  and  wrongfully  and  unjustly 
intending,  to  injure,  prejudice,  and  aggrieve  the  plaintiff  in  that 
behalf,  and  to  deprive  him  of  the  moneys  so  indorsed  on  the  writ  &c., 
and  of  the  means  of  obtaining  the  same, — had  not  the  moneys 

(1)  1  &2  VicUc.  110. 
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Hbenan  so  levied  as  aforesaid,  or  any  part  thereof  in  the  same  Court, 
Evans.  according  to  the  exigency  of  the  said  writ,  and  of  the  indorsement 
&c.,  as  the  defendants  could  and  might  and  ought  to  have  done, 
but  therein  wholly  failed,  and  made  default ;  nor  have  the  defendants, 
nor  hath  either  of  them,  paid  such  moneys,  or  any  part  thereof,  to 
the  plaintifif.  And  the  defendants,  after  the  said  levy,  and  before 
the  commencement  of  the  suit,  to  wit,  on  the  24th  of  July,  1840, 
wrongfully,  falsely,  and  deceitfully  returned  to  the  same  Court  upon 
the  said  writ,  that  Bawlings  had  not  any  goods  or  chattels  in  their 
bailiwick,  whereof  they  could  cause  to  be  levied  the  damages 
aforesaid,  or  any  part  thereof ;  as  by  the  said  writ,  and  the  return 
thereof,  remaining  &c.  fully  appears  ;  by  means  of  which  premises 
the  plaintiff  has  been  and  is  greatly  injured,  and  deprived  of  the 
means  of  obtaining  the  moneys  so  indorsed  on  the  said  writ,  and 
directed  to  be  levied,  as  aforesaid,  and  which  are  still  wholly  unpaid, 
and  is  likely  to  lose  the  same. 

Second  count,  for  not  levying  the  amount  indorsed  on  the  writ ; 
in  which,  after  stating  the  judgment  and  ji,  fa.^  and  the  delivery 
[  •400  ]  of  the  fi.  fa.  as  in  the  first  *count,  it  was  alleged  that  although, 
at  the  time  of  the  delivery  of  the  writ,  and  afterwards,  and  whilst 
the  said  writ  remained  in  full  force,  and  before  the  commencement 
of  the  suit,  divers  goods  and  chattels  of  Bawlings  were  within  the 
bailiwick  of  the  defendants  as  such  sheriff  as  aforesaid,  whereof  they 
could  and  might,  and  ought  to  have  levied  the  moneys  so  indorsed 
on  the  last-mentioned  writ  &c.,  and  although  a  reasonable  time 
elapsed  before  the  commencement  of  the  suit ;  whereof  the  defen- 
dants, during  all  the  time  aforesaid,  had  notice ;  yet  the  defendants, 
not  regarding  their  duty  as  such  sheriff,  but  contriving  &c.,  did 
not,  nor  would  at  any  time  levy  the  money  last  aforesaid,  or  any 
part  thereof,  but  wholly  neglected  and  refused  so  to  do,  and  therein 
failed,  and  made  default,  and  afterwards,  to  wit,  &c.,  wrongfully, 
falsely,  and  deceitfully  returned  &c.,  that  Bawlings  had  not  any 
goods  or  chattels  in  their  bailiwick,  whereof,  &c.  proxU  paiet  per 
recordum. 
First  plea ;  not  guilty. 

Second  plea,  to  the  first  count,  actio,  non,  because  the  defendants 
did  not  seize  or  take  in  execution  any  goqds  or  chattels  of  Baw- 
lings, or  levy  thereout  the  moneys  in  the  first  count  in  that  behalf 
mentioned,  or  any  part  thereof,  7nodo  et  foimd,  concluding  to  the 
country. 

Third  plea,  to  the  last  count  actio,  non,  because  there  were  not 
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at  any  time  during  the  period  in  the  last  count  mentioned,  any      Hbenan 
goods  or  chattels  of  Rawlings,  within  the  bailiwick  of  the  defen-       evans. 
dants  as  such  sheriff,  nor  could  &c.,  they  the  defendants  have 
levied  the  said  moneys  as  in  the  last  count  mentioned,  or  any  part 
thereof,  modo  et  forma,  concluding  to  the  country. 

On  all  of  these  pleas  the  plaintiff  joined  issue. 

At  the  trial  before  Tindal,  Gh.  J.,  at  the  sittings  in  Guildhall, 
after  last  Michaelmas  Term,  it  appeared  that  under  the  writ  of 
Ji.  fa.  set  out  in  the  declaration  and  admitted  by  the  several  pleas, 
the  sheriff  seized  and  *sold  the  goods  of  Rawlings,  and  that  after  [  "^oi  ] 
payment  of  rent,  poundage,  &c.,  the  balance,  20Z.  lis.  was  paid  to 
Messrs.  Bottomley  &  Co.  in  part  satisfaction  of  a  writ  of  fl.  fa,  at 
their  suit,  lodged  with  the  sheriff  previously  to  that  sued  out  by  the 
present  plaintiff.  The  learned  Judge  directed  a  verdict  to  be  entered 
for  the  plaintiff  on  the  first  issue,  and  for  the  defendants  on  the 
last  two,  giving  leave  to  the  plaintiff  to  move  to  enter  a  verdict 
upon  those  issues,  with  20/.  17a.  damages. 

In  the  following  Term,  Bompas,  Serjt.  moved  for  a  rule  to  enter  jan,  12. 
a  verdict  for  the  plaintiff  for  201.  17«.,  pursuant  to  the  leave 
reserved.  The  sheriff  seized  and  sold  under  the  plaintiff's  writ. 
No  evidence  was  given  of  any  warrant  granted  upon  any  writ 
previously  received  at  the  sheriff's  office.  It  was  contended  at 
the  trial,  that  by  the  seizure  under  the  first  writ,  the  property  in 
the  goods  was  changed;  but  this  is  not  so:  SinaUcomb  v.  Cross {i)^ 
Rybot  V.  Peckham  (2),  Samuel  v.  Duke  (8).  In  Drewe  v.  Lainson  (4) 
the  defence  was  pleaded  specially,  though  the  particular  form  of 
plea  which  the  defendant  adopted  in  that  case  was  held  to  be 
insufficient.     A  rule  nisi  having  been  granted, 

Talfourd,  Serjt.  now  showed  cause : 

The  point  sought  to  be  raised  by  this  motion,  has  been  recently 
decided  in  the  Court  of  Queen's  Bench,  in  Wintle  v.  Freeman  (5) ; 
which  case  was  pending  when  this  rule  was  obtained,  but  has  since 
been  determined,  and  is  precisely  in  point.  There,  the  plaintiff 
declared  for  a  false  return  of  nulla  bona,  with  a  count  for  not  levying. 
The  plaintiff  had  issued  ^fi.fa.,  upon  the  delivering  of  which  to  the 
^sheriff,  the  latter  seized  the  goods  of  the  execution  debtor.     The      [  *402  ] 

(1)  1  M.  Eay.  251;  1  Salk.  320;  (4)  11  Ad.  &  El.  529;  3  P.  &  D. 
Caiih.  419 ;  5  Mod.  376.  245. 

(2)  1  E.  B.  382,  «.  (1  T.  E.  731,  n.).  (5)  52  R.  R.  438  (11  Ad.  &  EL  539; 

(3)  3  M.  &  W.  622.  1  Gale  &  Dav.  93). 
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Hbbnak  sum  levied  was  exhausted  by  a  year's  rent  paid  to  the  landlord,  under 
Evans.  the  8  Anne,  c.  14  (i),  the  expenses  of  the  levy,  and  the  amount  due 
upon  another  writ  of  Ji,  fa.  previously  delivered  to  the  sheriff. 
It  was  held,  that  the  return  was  proper,  and  that  the  sheriff  might 
give  the  special  matter  in  evidence  under  a  plea  alleging  that  the 
original  defendant  had  no  goods  whereof  the  sheriff  could  levy  the 
damages.  Where  two  writs  of  ^.  fa.  are  delivered  to  the  sheriff,  he 
is  bound  to  apply  the  proceeds  of  the  sales  of  the  goods  seized 
under  those  writs  in  satisfaction  of  the  writ  which  is  first  delivered 
to  him  (2).  Hutchinson  v.  Johnson  (d),  and  all  the  cases  were  con- 
sidered in  Wintle  v.  Freeman.  Drewe  v.  Lainson  shows  that  the 
objection  is  properly  taken  by  a  traverse  of  the  allegation  of  a 
seizure  and  levy  under  the  writ,  and  that  a  special  replication 
stating  the  existence  of  prior  writs,  would  be  improper. 

Bompas,  Serjt.,  in  support  of  the  rule : 

It  may  be  admitted  that  the  cases  cited  are  to  a  certain  extent 
favourable  to  the  defendants.  The  plaintiff,  however,  is  entitled, 
not  only  to  a  verdict  upon  the  first  issue,  but  upon  the  second  and 
third  issues,  which  have  been  entered  for  the  defendants.  It  was 
not  incumbent  on  the  plaintiff  to  prove  more  than  this,  that  the 
sheriff  in  fact  seized  goods,  the  property  of  Rawlings,  notwith- 
standing which  the  defendants  returned  ntiUa  bona. 

(Maule,  J.:  The  declaration  contains  impliedly  an  allegation 
that  the  goods  seized  were   applicable  to  the  payment  of  the 
[  *403  ]       *  judgment  debt.     That  implied  allegation  is  put  in  issue  by  the 
plea.) 

It  is  submitted  that  the  defence  should  have  been  speciaUy  pleaded. 

(Maule,  J. :  If  the  sheriff  had  a  defence,  must  he  not  have 
pleaded  as  he  has  done  here,  or  in  the  form  used  in  Wintle  v. 
Freeman  ? 

Ebskine,  J. :  In  that  case  it  was  held  that  there  should  have 
been  a  simple  traverse.) 

(1)  Sect.  1.  actiou    iu    one    bundle.     The    Court 

(2)  In  A  ah  worth    v.    The   Earl  of  refused  to  grant  a  rule  directing  the 
Uxbridye,   2    Dowl.    N.    S.  377,   one  sheriff  whether  the  writs  should  be 
attorney    being    employed    by     the  executed  with  any  and  what  priority, 
plaintiffs    in    six    actions,    delivered  (3)  1  B.  K.  380  (1  T.  R.  729). 
writs  of  /./(/.  to  the  sheriff  in  each 
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Taking  the  judgment  in  connection  with  the  argument,  it  would      Heenan 
appear  to  be  otherwise.  Evans. 

(Maulb,  J. :  Suppose  the  goods  seized  to  have  been  the  property 
of  a  third  person,  or  to  have  been  held  by  Eawlings  in  trust,  it 
would  not  have  been  necessary  to  plead  the  matter  specially. 
Here,  the  goods  seized  were  not,  at  the  time  of  the  seizure  under 
the  plaintiff's^. /a.,  the  goods  of  Eawlings  for  the  purpose  of  being 
seized  under  that  ^. /a.) 

Wintle  V.  Freeman  shows  that  in  point  of  law,  the  sheriff  did  seize 
the  goods  of  Rawlings  under  the  plaintiffs  writ.  In  Samuel  v. 
Duke  (i)  in  trover  against  the  sheriff  and  the  execution  creditor,  it 
was  held,  that  it  was  not  competent  to  the  sherifi,  under  the  plea 
of  not  possessed,  to  show  that  the  goods  had  been  seized  by  virtue 
of  an  execution,  and  that  such  defence  ought  to  have  been  specially 
pleaded. 

ChanneU,  Serjt.,  on  the  same  side  : 

The  language  of  the  plea  is,  that  the  sheriff  did  not  seize  or  take 
in  execution  any  goods  of  Rawlings,  or  levy  thereout  the  moneys  in 
^he  first  count  mentioned.  The  issue  is  joined  upon  a  statement 
in  the  plea,  that  the  defendants  did  not  do  either ;  and  the  evidence 
showed  that  the  defendants  did  not  levy  under  the  plaintiff's  writ. 
The  allegation  disproved  must  appear  to  have  been  a  material 
allegation.  Was  the  statement  that  the  defendants  did  not  seize, 
a  material  allegation  ?  The  statement  in  the  declaration  negatived 
by  the  plea  is  a  ^compound  allegation  of  a  seizing,  and  a  levying  [  HOi  ] 
thereout.  The  Court  of  Queen's  Bench  appears  to  have  felt  a 
dif&culty  in  choosing  amongst  three  constructions,  each  of  which, 
however,  assumed  that  the  words  imported  something  beyond,  and 
additional  to,  the  seizure. 

TiNDAL,  Ch.  J.  : 

I  think  the  verdict  was  properly  entered  for  the  defendants.  The 
allegation  in  the  declaration  is,  that  the  defendants,  by  virtue  of  the 
writ,  which  had  been  stated  to  have  issued,  seized,  and  took  in 
execution,  the  goods  of  John  Rawlings  for  the  amount  of  the 
moneys  indorsed  on  the  writ,  and  then  levied  the  same  thereout. 
When  a  declaration  charges  a  seizure  of  goods  in  execution,  it  must 
be  understood  as  charging  a  seizure  of  goods,  which  are  liable  to 

(1)  3M.  &W.  622. 
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Heekak  be  taken  in  execution,  and  out  of  which  the  sum  recovered  may  be 
Evans.  levied.  The  plea  follows  the  words  of  the  declaration,  and  denies 
that  the  defendants  did  seize  or  take  in  execution  any  goods  of 
Bawlings,  or  that  they  did  levy  thereout  the  moneys  indorsed  on 
the  writ.  That  is  exactly  the  same  thing  as  saying  that  the 
defendants  did  not  seize,  and  that  they  did  not  levy.  The  parties 
went  to  trial  upon  these  two  facts.  The  case  of  Drewe  v.  Ijainson 
in  the  Queen's  Bench  has  distinctly  established  the  rule,  that 
where  several  writs  of  execution  are  in  the  hands  of  the  sheriff  at 
the  time  he  makes  a  seizure,  it  is  perfectly  immaterial  under  which 
writ  the  levy  is  made.  The  material  part  of  the  allegation,  therefore, 
is,  not  the  first  branch  of  it,  namely,  that  the  defendant  seized  and 
took  in  execution  divers  goods  and  chattels  of  Rawlings,  but  the 
second  branch,  that  he  levied  the  value  thereout.  But  looking  at 
the  first  branch  of  the  allegation,  the  defendants  would  have  a 
right  in  their  plea  to  follow  the  words  of  the  declaration.  After 
the  decision  in  Wintle  v.  Freeman,  the  allegation  that  the  defendants 
[  *405  ]  seized  and  took  in  execution  ^divers  goods  and  chattels  of  Rawlings, 
must  be  taken  to  import  that  the  defendants  seized  and  took  in 
execution  such  goods  and  chattels  of  Rawlings,  as  were  liable  to  be 
taken  in  execution  under  the  plaintiff's  writ.  There,  it  was 
contended,  that  it  could  not  be  a  true  return  to  say  that  there  were 
no  goods,  when  in  fact  goods  were  taken  under  the  plaintiff's  writ, 
but  which,  it  was  afterwards  found,  were  insufficient  to  satisfy 
prior  demands.  The  substantial  decision  in  Wintle  v.  Freeman , 
however,  was  that  nulla  bona  is  a  just  and  true  return,  where  the 
fruits  of  the  levy  have  been  exhausted  by  prior  claims,  as  by  rent 
due  to  the  landlord,  or  sums  leviable  under  prior  writs  of  execution. 
Looking,  therefore,  either  at  the  first,  or  at  the  second  branch  of 
the  allegation,  I  think  that  the  issue  has  been  properly  found  for 
the  defendants. 

COLTMAN,  J. : 

I  am  of  opinion  that  the  verdict  has  been  properly  found  for  the 
defendants.  I  apprehend  that  the  meaning  of  the  words  in  the 
plea  must  be  governed  by  the  construction  put  upon  the  same 
words  occurring  in  the  declaration,  which  words  must  be  under- 
stood as  charging  the  sheriff  with  a  breach  of  duty.  Now  to  make 
the  course  pursued  with  reference  to  this  execution  a  breach  of 
duty,  the  declaration  must  be  considered  as  stating  that  the  sheriff 
had  seized  goods  of  Rawlings  liable  to  be  taken  in  execution  in 
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satisfaction  of    the   plaintiff's  debt;    otherwise    the    declaration      Heenan 
would  be  bad.  Evans. 

Ebseine,  J. : 

I  am  of  the  same  opinion.  The  meaning  of  the  declaration  is, 
that  the  sheriff,  having  seized  goods  liable  to  satisfy  the  plaintiff's 
execution,  has  been  guilty  of  a  breach  of  duty,  either  by  not  levj  ing 
thereout  the  sums  indorsed  on  the  writ,  as  charged  in  the  second 
count,  or  having  so  levied,  by  making  a  false  return  *of  nulla  bona,  [  •406  ] 
as  stated  in  the  first  count.  The  plaintiff  might  have  declared  that 
the  sheriff  had  neglected  to  seize  goods  of  Rawlings  liable  to  be 
seized,  in  which  case  the  defendants  might  have  pleaded  that 
Bawlings  had  no  goods  liable  to  seizure.  This,  indeed,  is  the  state 
of  the  pleading  with  respect  to  the  second  count ;  but,  in  the  first  count, 
upon  which  this  case  has  been  discussed,  the  allegation  is  that  the 
defendants  seized  and  levied  thereout;  and  the  plea  denies  the 
allegation  modo  et  forma.  The  same  interpretation  must  be  put 
upon  the  language  of  the  plea,  as  upon  the  same  language  occurring 
in  the  declaration.  If  the  statement  in  the  declaration  is  to  be  taken 
as  importing,  that  the  defendants  seized  the  goods  of  Bawlings,  and 
levied  thereout  the  sums  indorsed,  then  the  substantial  part  of  the 
allegation  is,  the  levying  of  the  money, — a  denial  of  which  allegation, 
according  to  Drewe  v.  Lainson,  puts  in  issue  not  only  the  fact  of  the 
receipt  of  the  money  levied,  but  the  obligation  to  apply  that  money 
in  satisfaction  of  the  plaintiff's  execution.  That  being  so,  the 
material  part  of  the  issue  is  properly  found  for  the  defendants. 

Maulb,  J. : 

I  also  think  the  verdict  is  properly  entered  for  the  defendants. 
The  declaration  states  that  the  defendants,  as  sheriff,  seized  and 
took  in  execution,  goods  of  Bawlings,  of  the  value  of  the  moneys 
indorsed,  and  levied  the  same  thereout.  The  allegation  is,  not 
simply  that  the  defendants  seized  certain  goods,  but  that  they 
seized  the  goods  of  Bawlings.  The  term  "  goods  of  Bawlings," 
imports  "goods  standing  in  some  relation  to  Bawlings."  The 
words  must  here  be  understood  in  such  a  sense  as  to  denote  goods 
applicable  to  the  satisfaction  of  the  plaintiff's  execution.  Ambiguous 
terms  must  be  explained  with  reference  to  the  subject-matter  of  the 
occasion  on  which  they  are  used.  Here,  the  liability  of  the  goods 
to  seizure,  execution,  and  levy  under  a  Ji.  fa.,  *was  the  subject  to  [  *407  ] 
which  the  allegation  referred.     By  the  expressions  used  in  this 
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Hbenan      declaration  maet  be  understood,  such  goods  of  Bawlings  as  were 

Evans.       subject  to  a  fi.  fa.  issued  by  the  plaintiff.     NuUa  bona  lb,  under 

such  circumstances,  a  proper  plea.     It  cannot  be  true,  that  goods 

of  Bawlings  were  seized  under  the  plaintiff's  writ,  when  there  were 

no  goods  of  Bawlings  liable  to  such  seizure. 

Rule  discharged. 


18411.  SWEET  V.  LEE,  Esq.  (I). 

[  452  ]  (3  Man.  &  G.  452—468;  S.  C.  4  Scott,  N.  R.  77 ;  5  Jur.  1134.) 

Where  an  agreement  in  writing  respecting  a  work  to  be  prepared  by  one 
party  and  to  be  published  by  the  other,  is  expressed  in  short  and 
incomplete  terms,  parol  evidence  is  admissible  to  explain  that  which  is 
per  86  unintelligible,  such  explanation  not  being  inconsistent  with  the 
written  terms. 

An  agreement  between  an  author  and  a  bookseller,  by  which  the  former 
is  to  be  paid  an  annuity  for  life,  without  any  apparent  consideration,  and 
without  any  signature,  other  than  the  initials  of  the  parties,  is  void  under 
the  Statute  of  Frauds. 

By  submitting  to  a  nonsuit  not  spontaneously  but  in  deference  to  an 
opinion  expressed  by  the  Judge  that  the  action  is  not  maintainable,  a 
plaintiff  is  not  precluded  from  moving  to  set  that  nonsuit  aside. 

Assumpsit.  The  first  count  of  the  declaration  stated,  that  the 
defendant  before,  and  at  the  time  of  the  retainer  and  promise 
thereinafter  next  mentioned,  was  the  author  and  proprietor  of  the 
copyright  of  and  in  a  certain  book,  intituled  **  A  Dictionary  of  the 
practice  in  civil  actions  in  the  Courts  of  King's  Bench  and  Common 
Pleas,  with  practical  directions  and  forms  arranged  under  each 
title ; "  that  also  before  and  at  the  time  of  the  making  of  the  said 
retainer  and  promise,  the  plaintiff  was  and  from  thence  hitherto 
[  *453  ]  *had  been,  and  still  was  a  law-bookseller  and  publisher  of  law  books, 
and  the  trade  and  business  of  a  law-bookseller  and  publisher  of  law 
books,  had  for  and  during  all  that  time,  used,  exercised,  and  carried 
on,  and  still  did  use,  exercise,  and  carry  on  ;  that  thereupon,  on  the 
1st  of  March,  1837,  in  consideration  that  the  plaintiff,  at  the  special 
instance  and  request  of  the  defendant,  had  retained  and  employed 
the  defendant  to  edit,  revise,  and  prepare  for  print  and  publication 
a  new  edition  of  the  said  book  for  the  plaintiff ;  and  to  supply  the 
persons  employed  by  the  plaintiff  to  print  the  said  edition,  with 
sufficient  manuscript  copy  for  the  printing  thereof,  and  to  examine 
the  print  thereof  after  the  same  has  been  sent  to  him  in  printed 
sheets,  and  see  that  those  sheets  corresponded  with  the  said  copy 

(1)  Approved  in  Davey  v.  Shannon  (1879)  L.  B.  4  Ex.  D.  81,  85,  48  L.  J. 
Ex.  459.— A.  0. 
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supplied  by  him  for  printing  as  aforesaid,  and  to  correct  the  same  Swbbt 
when  they  did  not  do  so,  and  otherwise  revise  and  prepare  the  said  l££. 
sheets  that  the  same  might  be  printed  off,  and  carried  through  the 
press  by  the  said  persons  so  employed  by  the  plaintiff  to  print  the 
said  edition,  for  reward  to  the  defendant  in  that  behalf  payable 
by  the  plaintiff,  the  defendant  promised  the  plaintiff  to  use  due 
care,  skill,  and  diligence  in  and  about  his  said  employment,  and  in 
and  about  the  matters  and  things  so  to  be  done  by  him  as  afore- 
said ;  that  the  plaintiff  then  employed  one  Walter  M*Dowall  to 
print  the  said  edition,  and  continued  so  to  employ  him  for  a  long 
space  of  time,  to  wit,  until,  at,  and  after  the  defendant's  default 
and  breach  of  his  said  promise  as  thereinafter  mentioned ;  whereof 
the  defendant  during  all  the  time  aforesaid  had  notice  ;  and  the 
defendant  then  commenced  editing,  revising,  and  preparing  for 
publication  the  said  edition  of  the  said  book  for  the  plaintiff,  and 
doing  and  performing  other  the  matters  and  things  so  by  the 
defendant  to  be  done  as  aforesaid :  and  although  the  said  W.  M. 
was  at  all  times  ready  and  willing  to  *print  the  same,  and  the  [  H5i  ] 
manuscript  supplied  to  him  by  the  defendant  for  the  printing 
thereof,  and  to  send  to  the  defendant  printed  sheets  thereof,  and 
did  send  to  the  defendant  in  a  reasonable  time  next  after  the 
defendant  supplied  him  with  manuscript  copy  of  the  said  new 
edition  for  printing,  printed  sheets  thereof,  and  although  the 
plaintiff  had  at  all  times  been  ready  and  willing  to  perform  and 
fulfil  all  things  on  his  part  and  behalf,  under  and  by  virtue  of  the 
said  bargain  and  contract  to  be  performed  and  fulfilled,  and 
although  a  reasonable  time  for  the  defendant  to  edit,  revise, 
and  prepare  for  print  and  publication  the  said  new  edition,  and 
otherwise  do  and  perform  the  said  matters  and  things  so  by  him  to 
be  done  and  performed  as  aforesaid,  had  long  before  the  commence- 
ment of  the  action  elapsed ;  yet  the  defendant  had  not  before  the 
commencement  of  the  action  edited,  revised,  or  prepared  for  pub- 
lication a  new  edition  of  the  said  book  for  the  plaintiff;  and 
although  a  reasonable  time  for  the  defendant  to  supply  the  said 
W.  M.  with  manuscript  copy  for  the  printing  of  the  said  new 
edition  of  the  said  book  for  the  plaintiff  had,  long  before  the  com- 
mencement of  the  suit  elapsed,  and  although  the  plaintiff  and  the 
said  W.  M.  were  at  all  times  during  that  time  ready  and  willing  to 
accept  and  receive  such  manuscript  copy ;  whereof  the  defendant, 
during  all  that  time,  had  notice ;  yet  the  defendant  did  not,  nor 
would,  use  due  diligence  in  and  about  the  supplying  the  said  W.  M. 
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Sweet  with  sufficient  manuscript  copy  for  the  printing  of  the  said  new 
Lbe.  edition  for  the  plaintiff,  and  did  not  nor  would  within  that  time 
supply  the  said  W.  M.  with  sufficient  manuscript  copy  for  his 
printing  the  said  new  edition  for  the  plaintiff;  and  that  although 
the  defendant  did  afterwards,  to  wit,  on  the  day  and  year  aforesaid, 
and  on  other  days  and  times  afterwards,  supply  the  said  W.  M. 
with  a  small  quantity  of  manuscript  copy  for  the  printing  of  the 

[  *455  ]  said  new  edition  of  *the  said  book  for  the  plaintiff,  and  the  said 
W.  M.  did  afterwards,  to  wit,  on  the  day  and  year  aforesaid,  and 
on  the  said  other  days  and  times  print  the  same,  and  send  printed 
sheets  thereof  to  the  defendant ;  and  although  a  reasonable  time 
for  the  defendant  to  examine  the  print  of  the  said  sheets,  and  see 
that  the  same  corresponded  with  the  said  copy,  and  correct  the 
same  when  the  same  did  not  do  so,  and  otherwise  revise  and 
prepare  the  said  sheets,  that  the  same  might  be  printed  and  carried 
through  the  press  by  the  said  W.  M.  had  elapsed,  yet  the  defendant 
did  not  use  due  diligence  in  that  behalf,  but  for  and  during  the 
said  reasonable  time,  and  afterwards,  wholly  omitted  and  neglected 
to  examine  the  print  of  the  said  sheets,  and  see  that  the  same 
corresponded  with  the  said  sheets,  or  see  that  the  same  corre- 
sponded with  the  said  copy,  or  correct  the  same  when  the  same  did 
not  do  so,  or  otherwise  revise  and  prepare  the  said  sheets,  that  the 
same  might  be  printed,  and  carried  through  the  press  by  the  said 
W.  M.,  but  wholly  omitted  and  neglected  so  to  do ;  by  means  of 
which  premises  the  plaintiff  had  lost  and  been  deprived  of  all  the 
profits,  benefits,  and  advantages  which  he  might,  and  otherwise 
would  have  derived  and  acquired  from  the  publication  of  the  said 
new  edition,  had  the  defendant  performed  his  said  promise ;  and 
had  been  put  to  and  incurred  divers  costs  and  expenses  amounting 
to  200Z.  in  and  about  the  printing  of  the  said  sheets,  and  other 
parts  of  the  said  new  edition  of  the  said  book,  and  in  and  about 
the  preparing  for  printing  and  publishing  the  residue  thereof,  and 
in  and  about  the  said  employment  of  the  said  W.  M.,  and  also 
divers  costs  and  expenses,  amounting  to  100/.,  in  and  about  the 
purchasing  and  procuring  paper  for  the  said  sheets,  and  other  parts 
of  the  said  new  edition  of  the  said  book  so  printed  as  aforesaid, 
and  of  other  paper  for  the  residue  of  the  said  new  edition,  and  also 

[  *456  ]  ^divers  costs  and  charges  amounting  to  51. ,  in  and  about  the 
advertising  the  publication  of  the  said  new  edition,  and  also  divers 
costs  and  charges  amounting  to  5/.,  in  and  about  the  warehousing 
of  the  said  parts  of  the  said  new  edition  so  printed  as  aforesaid ; 
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and  also,  by  meanb  of  the  premises,  the  plaintiff  had  lost,  and  been  Swbbt 
deprived  of  divers  moneys,  amounting  to  700Z.,  which  he  had  paid  lbb. 
the  defendant  for  and  on  account  of  such  reward  as  aforesaid,  and 
also  the  interest,  profits,  and  advantages  which  he  might,  and 
otherwise  would,  have  acquired  from  those  moneys;  and  the 
plaintiff  had  been  and  was  by  means  of  the  premises  otherwise 
much  damnified. 

Second  count,  for  not  indemnifying  the  plaintiff  against  a  bill  of 
exchange  for  1052.  accepted  by  him  for  the  defendant's  accommo- 
dation. Third  count,  for  money  had  and  received.  Fourth  count, 
for  interest.     Fifth  count,  upon  an  account  stated. 

Pleas :  first,  to  the  whole  declaration,  non  assumpsit. 

Secondly,  to  the  first  count,  that  the  delay  in  proceeding  with 
the  work  was  occasioned  by  the  plaintiff.     Verification. 

Thirdly,  to  the  first  count,  that  a  reasonable  time  for  the  defen-* 
dant  to  edit,  revise,  and  prepare  for  print  and  publication,  the 
said  new  edition  in  the  first  count  mentioned,  and  otherwise  do  and 
perform  the  said  matters  and  things  so  by  the  defendant  to  be  done 
and  performed  as  in  that  count  was  mentioned,  had  not  elapsed 
before  the  commencement  of  this  suit ;  concluding  to  the  country. 

Fourthly,  as  to  the  not  using  due  diligence  in  and  about  supply- 
ing the  said  W.  M.  with  sufficient  manuscript  copy  for  his  printing 
of  the  said  new  edition  for  the  plaintiff,  and  not  having  within  a 
reasonable  time  supplied  the  said  W.  M.  with  sufficient  manuscript 
copy  for  his  printing  the  said  new  edition  of  the  said  book  for  the 
plaintiff,  as  in  the  said  first  count  is  mentioned,  that  *the  defendant  [  *457  j 
did  use  due  diligence  in  and  about  the  supplymg,  and  did  within 
such  reasonable  time  as  in  the  introductory  part  of  that  plea  was 
mentioned,  supply  the  said  W.  M.  with  sufficient  manuscript  copy 
for  his  printing  the  said  new  edition  as  in  the  said  first  count 
mentioned  for  the  plaintiff ;  concluding  to  the  country. 

Fifthly,  as  to  not  using  due  diligence  in  the  behalf  in  the  said 
first  count  mentioned,  and  omitting  and  neglecting  for  and  during 
the  reasonable  time  in  the  said  first  count  in  that  behalf  men- 
tioned, to  examine  the  print  of  the  said  sheets  in  that  count  also 
mentioned,  as  sent  by  the  said  W.  M.  to  the  defendant,  and  see 
that  the  same  corresponded  with  the  said  sheets,  or  see  that  the 
same  corresponded  with  the  said  copy,  and  correct  the  same  when 
it  did  not  do  so,  and  otherwise  revise  and  prepare  the  said  sheets, 
that  the  same  might  be  printed  and  carried  through  the  press  by 
the  said  W.  M.  as  in  the  said  first  count  was  mentioned, — that  the 
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Sweet       defendant  did  use  due  diligence  in  that  behalf,  and  did  not  neglect 
Lkb.         or  omit,  mode  etformd ;  concluding  to  the  country. 

Sixthly,  as  to  so  much  of  the  second  count  as  related  to  any  loss 
or  damage  which  accrued  to  the  plaintiff,  by  the  plaintiff  having 
been  forced  and  obliged,  as  in  that  count  mentioned,  to  pay  the 
said  sum  of  money  specified  in  the  bill  of  exchange  mentioned  in 
that  count,  and  so  much  of  such  interest  in  that  count  mentioned, 
as  would  be  due  and  payable  on  a  calculation  thereof,  up  to  and 
upon  the  80th  of  September,  1889,  for  or  by  reason  of  the  plaintiff's 
acceptance  of  the  said  bill  of  exchange, — that  before  the  making  of 
the  promise  in  that  count  mentioned,  to  wit,  on  the  27th  of 
February,  1827,  by  a  certain  agreement  in  writing,  then  made 
between  the  plaintiff  and  the  defendant  respectively,  the  plaintiff, 
for  and  in  consideration  of  the  said  retainer  and  employment  of 
Irhe  defendant  by  the  plaintiff  as  in  the  first  count  mentioned,  and 
[  *ih%  ]  also  of  the  said  promise  of  *the  defendant  also  in  the  said  first 
count  mentioned,  amongst  other  things  promised  the  defendant  to 
pay  him  certain  large  sums  of  money,  to  wit,  80Z.  per  annum  for 
five  years,  commencing  at  Michaelmas,  1828,  and  60Z.  per  annum 
during  the  remainder  of  the  life  of  the  defendant,  if  he  survived 
the  five  years,  by  equal  quarterly  payments  in  each  and  every  year 
during  the  time  ^foresaid,  the  first  quarterly  payment  thereof  to  be 
made  at  Michaelmas,  1828;  that  the  said  agreement  being  so  made 
as  aforesaid,  afterwards  and  by  virtue  thereof,  to  wit,  at  Michaelmas, 
1828,  and  thenceforth  at  the  expiration  of  every  quarter  of  a  year 
which  elapsed  between  the  day  and  year  last  aforesaid  and  the  80th 
of  September,  1886,  the  plaintiff  truly  paid  to  the  defendant  the 
said  sum  of  money  by  the  said  agreement  stipulated ;  that  after- 
wards, and  after  the  making  of  the  said  agreement,  and  after  the 
said  bill  of  exchange  became  due  and  payable,  and  before  the  said 
C.  S.  commenced  his  said  action  against  the  plaintiff  as  in  that 
count  mentioned,  and  before  the  plaintiff  had  paid  to  the  said  C.  S. 
the  said  sums  of  money  in  the  second  count  mentioned  or  any  part 
thereof,  to  wit,  on  the  29th  of  September,  1889,  a  large  sum  of 
money,  to  wit,  180Z.  for  twelve  quarterly  payments  of  the  annual 
sum  of  60L  in  the  said  agreement  mentioned,  became  and  was  due 
and  payable  from  the  plaintiff  to  the  defendant,  under  and  by 
virtue  of  the  said  agreement,  and  on  the  day  and  year  last  afore- 
said, was,  and  thenceforth  had  been,  and  still  was,  wholly  in  arrear 
and  unpaid  from  and  by  the  plaintiff  to  the  defendant ;  and  which 
sum  of  180Z.  so  due  and  payable,  and  so  in  arrear  and  unpaid,  as 
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aforesaid,  exceeded  and  exceeds  the  said  sum  of  money  specified  in  Swebt 
the  said  bill  of  exchange  and  such  interest  thereon  as  in  the  intro-  lee. 
ductory  part  of  the  plea  mentioned ;  that  the  said  sum  of  180Z. 
being  and  remaining  so  due  and  payable,  and  in  arrear  and  unpaid, 
from  the  ^plaintiff  to  the  defendant  as  aforesaid,  he  the  defendant  [  *459  | 
before  the  time  when  the  said  G.  S.  commenced  his  said  action 
against  the  plaintiff,  and  before  the  plaintiff  had  been  forced  and 
obliged  to  pay  or  had  paid  any  sum  of  money  whatsoever  to  the 
said  G.  S.  as  in  the  said  second  count  mentioned,  on  the  occasion 
in  that  plea  also  mentioned,  and  after  the  time  when  the  said  bill 
of  exchange  became  due  and  payable  according  to  the  tenor  and 
effect  thereof,  and  of  the  plaintiff 's  acceptance  thereof,  to  wit,  on 
the  30th  of  September,  1839,  he  the  defendant  applied  to  the 
plaintiff  and  then  requested  the  plaintiff  to  take  up  the  said  bill  of 
exchange,  and  to  pay  the  said  sum  of  money  therein  specified, 
together  with  such  interest  thereon  as  was  in  the  introductory  part 
of  this  plea  mentioned,  out  of  the  said  sum  of  1802.  so  due  and 
payable  and  in  arrear  and  unpaid  from  the  plaintiff  to  the  defen- 
dant as  aforesaid ;  and  that  he  the  plaintiff  could  and  might  and 
ought  when  he  was  so  requested  as  aforesaid,  to  have  taken  up  the 
said  bill  of  exchange,  and  to  have  paid  the  sum  of  money  therein 
specified,  together  with  such  interest  thereon  as  last  aforesaid,  to 
the  said  G.  S.  out  of  the  said  sum  of  1802.  so  due  and  payable,  and 
in  arrear  and  unpaid,  from  the  plaintiff  to  the  defendant  as  afore- 
said. And  so  the  defendant  did  save  harmless  and  indemnify  the 
plaintiff  from  any  loss  or  damage  which  accrued  to  the  plaintiff, 
by  the  plaintiff  having  been  forced  and  obliged  to  pay  the  said  sum 
of  money  specified  in  the  bill  of  exchange,  and  so  much  of  such 
interest  in  the  second  said  count  mentioned,  as  would  be  due  and 
payable  on  a  calculation  thereof  up  to  and  upon  the  said  30th  of 
September,  1839,  for  and  by  reason  of  his  acceptance  of  the  said 
bill  of  exchange.     Verification. 

Seventhly,  as  to  all  the  residue  of  the  said  second  count,  that  if 
the  plaintiff  had  been  damnified  in  respect  of  the  residue  of  that 
count,  for  or  by  reason  of  his  *acceptance  of  the  said  bill  of       [  *^^^  ] 
exchange,  he  had  been  so  damnified  of  his  own  wrong,  and  by  and 
through  his  own  means  and  default.     Verification. 

Replication ;  issue  on  the  first,  third,  fourth,  and  fifth  pleas ; 
de  injuria,  to  the  second  and  sixth  pleas ;  to  the  seventh,  that  the 
plaintiff  was  not  damnified  of  his  own  wrong,  or  by  or  through  his 
own  means  or  default,  modo  et  forma.     Issue  thereon. 
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Sweet  At  the  trial  before  Goltman,  J.  at  the  sittings  at  Westminster, 

Lbe.        &^^6f  Ifts^  Hilary  Term,  the  plaintiff,  to  prove  the  contract  .stated 

in  the  first  count,  produced  the  following  memorandum  in   the 

handwriting  of  the  defendant,  written  upon  a  blank  leaf  of  one  of 

the  volumes  of  the  work. 

"  Diet,  of  Practice. 
''  802.  per  annum  for  five  years,  commencing  Michaelmas,  1828, 
''  602.  per  annum  for  the  remainder  of  Mr.  Lee's  life,  if  he  survives 
the  five  years ;  payable,  in  either  case,  quarterly,  the  first  payment 
Michaelmas,  1828. 

*'  15th  February,  1827.  "  T.  L. 

"S.  S. 
"  Mr.  Lee  to  separate  the  practices  of  K,  B.  and  C.  P." 

The  plaintiff's  counsel  then  asked  the  person  by  whom  this 
memorandum  was  produced,  and  who  was  present  when  the  agree- 
ment was  made  and  the  memorandum  written,  to  explain  the 
terms  used  by  the  parties.  For  the  defendant  it  was  submitted, 
that  parol  evidence,  in  explanation  of  a  written  instrument,  was 
inadmissible.  The  learned  Judge  ruled  that,  the  terms  of  the 
memorandum  being  incomplete  and  unintelligible,  per  se,  it  was 
competent  to  the  plaintiff  to  show  by  parol  evidence  in  what  sense 
those  terms  had  been  used,  that  evidence  not  being  inconsistent 
with  such  terms. 
[  461  ]  The  allegations  in  the  sixth  plea  were  considered  by  the  learned 

Judge  to  be  proved  by  the  evidence  produced  by  the  plaintiff  in 
support  of  the  first  count. 

For  the  defendant  it  was  objected,  that  the  agreement  was  not 
to  be  performed  within  the  year,  and  ought  therefore  to  have 
shown,  ex  facie,  a  sufficient  consideration  (i),  and  to  have  been 
signed  by  the  party  sought  to  be  charged  therewith,  in  compliance 
with  the  fourth  section  of  the  Statute  of  Frauds  (2).  The  learned 
Judge,  considering  this  objection  to  be  well  founded,  intimated  his 
opinion  that  the  plaintiff  must  be  called. 

(1)  Vide  Wain  v.  Warltera,  7  E.  E.  Ad.   &  El.   846 ;    1   P.   &    D.    138) ; 

645  (5  East,  10) ;  Saunders  v.  Wake-  Haigh  v.   Brooke,  50  E.  E.  399   (10 

field,  23  E.  E.  409  (4  B.  &  Aid.  595) ;  Ad.  &  El.  309,  334 ;  2  P.  &  D.  477). 

Jenkins  v.  Reynolds,  3  Brod.  &  B.  14 ;  (2)  29  Car.  11.   c.   3.     As  to  this 

Russell  V.  Mosehjy   ib.  211;  James  v.  branch  of  the  section  see  BoydtU  v. 

Tr<7/mwi>?,  3  Nev.  &  M.  196;  Shortrede  Drvmmond,   10  E.   E,  450  (11   East, 

V.  Cheek,  40  E.  E.  258  (3  Nev.  &  M.  142 ;    2    Camp.    157) ;    Bracegirdie  v. 

866);  Chancy  v.  Pigyott,  4  Nev.  &  M.  Heald,  19  E.  E  442  (1  B.  &  Aid.  722) ; 

496;  Raikes  v.  Todd,  47  E.  E.  751  (8  1  Man.  &  G.  366  (a). 
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For  the  plaintiflf  ife  was  insisted,  that  he  was  entitled  to  a  verdict,  Swbet 
no  sufficient  answer  having  been  given  to  the  second  count,  or  to  lke. 
the  count  for  money  had  and  received,  under  which  the  plaintiff 
claimed  to  recover  back  the  instalments  of  the  annuity  paid  to  the 
defendant,  the  consideration  having  failed  by  the  renuntiation  of 
the  agreement  on  the  part  of  the  defendant.  The  learned  Judge 
was  however  of  opinion,  that  the  facts  stated  in  the  sixth  plea 
being  proved,  were  a  sufficient  answer  to  the  second  count,  and 
that  the  payments  having  been  made  with  knowledge  of  the 
circumstances,  the  money  could  not  be  recovered  back.  Upon 
which  the  plaintiff  submitted  to  be  nonsuited. 

Bompas,  Serjt.,  in  the  following  Term,  moved  for  a  new  trial : 

The  defendant  could  not  avail  himself  of  an  objection  to  the 
special  contract,  so  as  to  entitle  himself  to  a  verdict  upon  7ion 
assumpsit,  and  at  the  *same  time  insist  upon  that  contract,  as  an       [  *^^^  ] 
existing  and  binding  engagement  under  an  issue  expressly  taken 
upon  the  existence  of  that  contract  (i).    The  payments  *were  made      [  •^cs  ] 


(1)  The  words  of  the  statute  are 
'*  unless  the  agi'eement  upon  which 
such  action  shall  be  brought,  or  some 
memorandum  or  note  thereof,  shall  be 
in  writing,  and  signed  by  the  party  to 
be  charged  therewith."  The  plain 
meaning  of  the  latter  words  would 
seem  to  be  •*  the  party  liable  to  be 
called  upon  to  perfoi^n  such  agree- 
ment." In  the  ordinary  case  of  a 
promise  to  pay  the  debt  of  a  third 
person,  the  contract  is  unilateral, 
though  there  are  two  parties  to  the 
contract  there  is  only  one  contracting 
party.  Thus,  where  A.  guarantees  to 
B.  the  payment  to  B.,  of  the  price  of 
goods  to  be  sold  by  the  latter  to  C, 
B.  contracts  no  obligation  to  sell  goods 
to  C,  though,  if  he  does  so,  the 
liability  of  A.  attaches,  and  his  con- 
tingent engagement  becomes  absolute, 
the  resulting  or  springing  considera- 
tion being  suflBcient  to  support  A.*b 
contingent  promise.  Minett,  Ex  parte, 
14  Ves.  189  ;  Gardom,  Ex  parte,  Id  Ves. 
286  ;  Warrington  v.  Furbor,  6  Esp.  N. 
P.  C.  89 ;  Stapp  v.  Lill,  1  Camp.  242 ; 
jS*.  C.  ptr  ncymen  Stadt  v.  />///,  9  East, 
348.  In  such  cases  there  is  no 
difficulty ;  but  where  the  contract  is  not 
unilateral,    but  synallagmatic,  where 


each  party  to  the  agreement  engages 
to  do  some  act,  each  would  appear  to  be 
**  the  party  to  be  charged  therewith'* 
within  the  meaning  of  this  statute; 
as  otherwise,  where  the  agreement 
was  signed  by  one  of  the  contracting 
parties,  only  one  party  to  a  synallag- 
matic agreement  would  be  bound  and 
the  other  not.  Vide  Ferrer  v.  Oven, 
31  R.  R.  239  (7  B.  &  C.  427 ;  1  Man. 
&  Ry.  222);  Flight  v.  Bolland,  28 
R.  R.  101  (4  Russ.  298);  Howell  v. 
Qe&rge,  15  R.  R.  203  (1  Madd.  1); 
Alchin  V.  Hopkins,  41  R.  R.  574  (1  Ring. 
N.  C.  99 ;  4  Moo.  &  S.  615;  4  Nev.  & 
M.  105  (b),  491  (a);  1  Man.  &  G.  624 ; 
2  Man.  &  G.  67).  In  Seton  v.  Slade, 
6  R.  R.  124  (7  Ves.  265),  however. 
Lord  Eldon,  L.  C.  is  reported  to  have 
said,  **  This  agreement  is  signed  by 
the  defendant  Slade  only;  but  that 
makes  him  within  the  statute  a  party 
to  be  charged,"  the  words  of  the 
statute  being,  not  "a  party  to  be 
charged,"  but  "  the  party  to  be 
charged."  The  same  view  of  the 
statute  was  taken  by  the  Court  of 
K.  B.  in  Egerton  v.  Matthews,  8  R.  R. 
489  (6  East,  307),  and  by  this  Court 
in  Allen  v.  Btnnet,  12  R.  R.  633  (3 
Taimt.    169).      And    see    Martin    v. 
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Sweet       upon  a   consideration  which  failed.     The  plaintiff  was  therefore 
Lee.         entitled  to  a  verdict  upon  so  much  of  the  first  issue  as  related  to 
the  second  and  third  counts,  and  upon  the  issue  taken  upon  the 
sixth  plea.     A  rule  nisi  having  been  granted  upon  both  points, 

Talfourd,  Serjt.  (with  whom  was  TyncUde)  now  showed  cause : 

The  nonsuit  was  a  voluntary  act  of  the  plaintiff's  counsel;  he 
is  therefore  not  entitled  to  come  to  the  Court  to  have  the  nonsuit 
set  aside.  It  may  be  taken,  that  evidence  might  have  been  given 
of  payments  made  by  the  plaintiff  on  account  of  the  annuity ;  but 
the  learned  Judge  was  of  opinion,  that  as  these  payments  had  been 
made  with  the  full  knowledge  of  the  facts,  they  could  not  be 
recovered  back.  No  evidence  was  given  or  offered  in  support  of 
the  second  count.  The  sixth  plea,  therefore,  became  immaterial. 
If  the  plaintiff  had  pressed  for  a  verdict  upon  the  second  count, 
however,  the  defendant  would  have  been  glad  to  give  it  him. 

(TiNDAL,  Gh.  J. :  Counsel  might  suppose  that  they  would  be  at 
[  •464  ]       liberty  to  move  on  the  *whole  record.) 

This  motion  was  principally  founded  upon  the  ruling  of  the  learned 
Judge,  as  to  the  count  for  money  had  and  received.    On  the  case, 

Mitchelly  22  R.  E.   184  (1  Jac.  &  W.  the    agreement    mentioned     in     the 

426) ;  PalmeT  y.  ScoU,  32  R.  E.  229  (1  declaration  with  that  stated  in    the 

Euss.   &    My.   391).    The  American  plea  woiild  not  appear  upon  the  record; 

edition  of  Vesey  (p.  275),  gives  the  and  if  it  did,  the  aUegation  of  a  fact 

following  references  :  contained  in  one  plea  could  not  be  set 

**  Ballard  y.  Walker,  3  Johns.  Ca,.  60,  up  as  an  answer  to  a  denial  of  an 

See  also  Clason  y.  Bailey,  14  Johns,  allegation  of  the  same  fact  contained 

Eep.  484,  where  the  English  cases  are  in  another  plea.     Fischer  y.  Aide,  3 

reviewed  by  Chancellor  Keot."  M.    &  W.  486,  6  Dowl.  P.  C.  594 ; 

The    Courts  appear  to  have  con-  Twemlow  v.  Askey,  8  M.  &  W.  495,  6 

sidered  that  it  was  a  sufficient  com-  Dowl.  P.  C.  597 ;  Smith  v.  Martin,  9 

pliance  with  the  Statute  of  Frauds,  to  M.  &  W.   304.     The  plaintiff  might, 

produce  an  agreement  signed  by  the  imder  the  plea  of  non  assumpsit,  fail  in 

defendant,  although  not  signed  by  the  establishing  the  agreement  stated  in 

plaintiff,  treating  the  words  **  to  be  the  declaration,  from  being  unable  to 

charged  therewith  "  as  equivalent  to  show  the  defendant's  signature  to  the 

the  words  **  sought  to  be  charged  in  agreement,  whilst  the  defendant  might 

such  action."  succeed  upon  an  issue  taken  upon  a 

Under     this    construction    of   the  traverse  of  the  same  agreement  set  up 

[  •463,  fi.  ]      ♦clause  in  question,  there  would  appear  in  the    plea,    by    showing    that    the 

to  be  no  inconsistency  in  denying  the  plaintiff  had  signed  the  agreement,  or 

existence  of  a  particular  agreement  that  he  had  subsequently  recognise*! 

under  a  plea  of  7^07^  assumpsit,  and  it  in  some  letter  or  other  memorandum 

setting  up  the  same  agreement  as  an  or  note  in   writing   signed  by  him. 

answer  to  some    other  part    of    the  [See  now  Beuss  v.  Picksley  (1866)  L.  B. 

plaintiff's  demand.      The  identity  of  1  Ex.  342,  35  L.  J.  Ex.  218.— F.  P.] 


VOL.  LX.]         1841.     C.  p.     3  MAN.  &  G.  464—466.  555 


as  presented  at  Nisi  Prius,  there  was  no  right  to  recover  back  the  sweet 
payments  mentioned  in  the  memorandum  of  the  15th  of  February,  lee. 
1827.  Those  payments  come  within  that  class  of  cases  which 
proceed  upon  the  principle  ignorantia  legia  non  excusat.  In  Bilhie 
V.  LunUey  (i)  it  was  held,  that  money  paid  with  full  knowledge,  or 
the  means  of  knowledge  (2)  of  all  the  circumstances,  cannot  be 
recovered  back  on  the  ground  of  the  payment  being  made  in 
ignorance  of  the  law.     So  in  Tayl<yr  v.  Hare  (3). 

(Maulb,  J. :  That  was  a  case  of  ignorance  of  fact.  The  pay- 
ments were  made  to  a  patentee  in  ignorance  of  the  fact  of  the 
invention  being  in  public  use  before  the  patent  was  obtained.) 

The  decision  proceeded  upon  the  ground  that  though  the  payment 
had  been  made  under  a  misapprehension  as  to  the  fact  which 
rendered  the  patent  invalid,  the  party  had  had  the  use  of  the 
invention  which  had  formed  the  consideration  of  the  payment. 
So  here,  the  plaintiff  has  enjoyed  the  benefit  of  keeping  other 
work  out  of  the  market.  The  cases  in  which  payments  made  under 
a  void  annuity  have  been  recovered  back  after  the  annuity  has 
been  set  aside,  furnish  no  analogy,  because  the  fourth  section  of 
the  Statute  of  Frauds  does  not  make  the  agreement  void  where  the 
terms  of  the  statute  are  not  complied  with,  but  merely  direct  that 
no  action  shall  be  brought  upon  such  agreement;  whereas  the 
Annuity  Acts  declare  that  when  the  provisions  of  those  statutes  are 
contravened,  the  annuity  shall  be  utterly  void.  In  this  case  there 
had  been  no  repudiation  of  the  contract  before  the  trial;  no 
objection  had  been  taken  *that  the  agreement  was  void  in  law.  [**65] 
The  real  nature  of  the  transaction  is  presented  in  the  first  count. 
Where  an  annuity  is  set  aside  by  the  act  of  the  Court,  or  the 
grantor,  upon  the  discovery  of  a  defect  in  the  securities,  refuses 
to  execute  fresh  assurances,  the  price  of  the  annuity  may  be 
recovered  as  money  had  and  received  by  the  grantor  to  the  use  of 
the  grantee:  Weddel  v.  Lynam{4).  So,  where  the  grantor  has 
intimated  to  the  grantee  that  there  are  defects  in  the  memorial, 
and  has  thereupon  entered  into  a  treaty  for  a  compromise  on  the 
ground  of  the  annuity  being  void:   Waters  v.  Man8ell(5).     But  it 

(1)  6  B.  R.  479  (2  East,  469).  (3)  8  R.  R.  797  (1  Bos.  &  P.  N.  R. 

(2)  As    to    the    possession    of    the      260). 

means   of   knowledge,  see   Ktlly    v.  (4)  1  Esp.  N.  P.  G.  309. 

Solari,  post,  p.  666  (9  M.  &  W.  54) ;  (5)  3  Taunt.  56. 

BeU  y.  Gardiner,  4  Man.  &  Q.  11. 
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SwsET  is  essential,  even  in  the  case  of  a  void  annuity,  that  some  act 
Lkb.  should  have  been  done  in  repudiation  or  avoidance  of  the  annuity, 
before  an  action  can  be  brought  to  recover  back  the  purchase- 
money  :  Beed  v.  Blandford  (i).  There  must  be  a  complete  rescind- 
ing of  the  contract  to  support  an  action  for  money  had  and  received. 
Here,  the  parties  cannot  be  placed  in  the  same  situation  as  they 
were  in  at  the  time  the  agreement  was  made  (2). 

The  only  question  which  remains  is  on  the  sixth  plea.  The 
plaintiff  could  not,  when  the  Judge  proposed  to  nonsuit  him,  have 
insisted  upon  taking  a  verdict  upon  one  issue,  reserving  to  himself 
the  power  of  coming  to  the  Court  to  set  aside  a  verdict  upon 
another  issue. 

(TiNDAL,  Ch.  J. :  Where  the  main  point  is  decided  by  the  Judge 
against  the  plaintiff,  it  would  be  very  inconvenient  to  compel  him 
to  go  on  to  try  other  matters.) 

BompaSy   Serjt.    (with    whom  was  Peacock),   in    support  of 
the  rule : 

The  agreement  does  not  state  to  whom  or  by  whom  the  80^.  or 

the  60{.  is  to  be  paid.     It  may  mean  that  the  money  was  to  be 

[  *466  ]       P&id  when  the  defendant  ^should  be  called  upon  to  publish  the 

work.     It  does  not  therefore  appear  that  the  performance  of  the 

contract  might  not  take  place  within  a  year. 

(Maulb,  J. :  The  dictionary  might  be  published  within  the  year ; 
but  the  annuity  could  not  be  paid  within  that  time.) 

In  Donellan  v.  Read  (s),  an  agreement  by  which  the  landlord  was 
to  lay  out  501.  in  improvements,  the  tenant  undertaking  to  pay 
an  increased  rent  during  the  term  of  which  several  years  were 
unexpired,  was  held  not  to  be  an  agreement  which  could  not  be 
enforced  against  the  tenant  by  reason  of  its  being  an  agreement 
not  to  be  performed  within  a  year,  inasmuch  as  no  time  was  fixed 
for  the  making  of  the  improvements,  which  might  therefoi'e 
possibly  be  completed  within  the  year. 

The  question  is,  whether,  according  to  the  terms  of  the  agreement, 

^,1)  2  Y.  &J.  283.  &%. -121  («)). 

(2)   Vide  IJuHt  V.  Silk,  7  R.  E.  739  (3)  37  R.  R.  388  (3  B.  &  Ad.  899). 

(0  East,  449 ;  2  J.  P.  Smith,  15 ;  4  Man. 
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the  contract  may  by  possibility  be  completed  wifchin  the  year:       swbbt 
Boydell  v.  Drummond  (l).  L^^ 

(TiNDAL,  Ch.  J. :  You  may  show  by  extrinsic  evidence  the 
situation  of  the  parties  at  the  time  the  contract  is  made  (2),  but 
you  cannot  alter  the  terms  of  the  contract  by  such  evidence.  You 
could  not  turn  the  five  years  mentioned  in  this  agreement  into 
four  years.) 

The  facts  which  it  was  proposed  on  the  part  of  the  plaintiff  to  add 
at  the  trial,  were  those  stated  in  the  first  count. 

(TiNDAL,  Gh.  J. :  The  first  count  is  within  the  statute,  because 
the  term  agreement  includes  the  consideration  as  well  as  the 
promise  (3). 

Maulb,  J. :  Cases  often  occur  *where  the  agreement  is  signed       [  •467  ] 
by  one  only  of  the  contracting  parties  (4).) 

Suppose  the  case  a  contract  to  build  a  house  in  two  years  for  2,000Z., 
and  1,000Z.  is  paid,  the  1,000Z.  may  be  recovered  back  if  the  house 
is  not  built,  although  the  contract  may  be  void  for  want  of  an 
agreement  in  writing,  complying  with  the  requisites  of  the  Statute 
of  Frauds.  Though  annuities  not  granted  in  conformity  with  the 
provisions  of  the  Annuity  Acts  are  declared  to  be  void,  they  are  so 
only  at  the  election  of  the  grantor.  The  repudiation  of  the  grant 
of  the  annuity  on  the  part  of  the  grantor  is  not  effectually  made  out 
of  Court,  but  is  made  in  Court  when  the  point  is  there  raised. 
Actions  brought  to  recover  back  premiums  of  insurance  appear  to 
stand  upon  the  same  footing. 

(1)  10  E.  E.  450  (11  East,  142 ;  S.  C.  term  **  agreement,"  which  occurs  at 
2  Camp.  157).  the  close  of  the  fourth  section,  over- 

(2)  See  Doe  d.    Chevalier  v.   Hiith-  riding  the  special  promises  to  answer 
wai'te,  22  E.  E.  508  (3  B.  &  Aid.  632) ;  for  debts,  &c.  as  yreU  as  agreements 
JJenn  d.  Bulkdey  v.  Wil/ord,  8  Dowl.  not  to  be  performed  within  the  year. 
&  Ey.  549,  Ey.  &  M.  88,  2  Car.  &  P.  Those  cases  within  the  second  clause 
173.  of    the    fourth    section    which    were 

(3)  This  has  been  frequently  held  decided  upon  the  effect  to  be  given  to 
with  respect  to  special  promises  to  the  word  ''agreement,"  as  Wain  v. 
answer  for  the  debts,  &c.  of  a  third  WarJters,  &c.,  will  be  authorities  upon 
person,  but,  until  the  present  case,  it  cases  falling  within  the  fifth  clause  of 
does  not  appear  to  have  been  so  held  that  section ;  but  cases  falling  within 
with  respect  to  agreements  not  to  be  the  second  clause,  decided,  as  Saunders 
performed  within  the  space  of  one  v.  Wakefield,  upon  the  effect  of  the 
year.  Several  of  the  cases  upon  term  '*  special  promise,"  will  not : 
special  promises  to  answer  for  debts,  7  E.  E.  645  {vide  6  Nev.  &  M.  680). 
&c.,  turn   upon   the  moaning  of   the  (4)    Vide  ante,  553,  note  (1). 


558  1841.     C.  P.     3  MAN.  &  G.  467—468.  [b.b- 

Sweet  (Maule,  J. :  In  those  cases  the  plaintiff  recovers  back  a  payment 

Lee.        made  under  mistake  of  fact.) 

No  answer  has  been  given  to  the  right  of  the  plaintiff  to  recover  a 
verdict  upon  the  sixth  plea. 

(Maulb,  J.,  to  Talfourd,  Serjt. :  De  injuHd  in  a  replication  is 
equivalent  to  non  (lasumpsit  in  a  plea,  and  the  agreement  set  up  in 
the  sixth  plea  is  void  by  the  Statute  of  Frauds.  If  the  case  had 
been  heard  at  the  trial,  the  verdict  would  have  been  for  the  defendant 
on  the  first,  third,  fourth,  and  fifth  counts,  and  for  the  plaintiff 
upon  the  several  issues  taken  upon  the  second  count.) 

TiND^L,  Ch.  J. : 

We  think  the  plaintiff  is  not  entitled  to  enforce  the  contract,  or 
[  *468  ]       to  recover  back  the  payments  *made  under  it,  but   that  he  is 
entitled  to  a  new  trial  as  to  the  issues  taken  upon  the  second 
count. 

It  was  then  agreed  that  a  verdict  should  be  entered  for  the 
plaintiff  upon  so  much  of  the  first  issue  as  related  to  the  second 
count,  and  upon  the  issue  taken  by  the  replication  to  the  sixth  plea, 
and  for  the  defendant  upon  the  residue  of  the  issues. 

Rule  accordingly. 


1841.  BEEEEY   V.   LINDLEY(l). 

^^^'       (3  Man.  &  G.  498-515 ;  S.  C.  4  Scott,  N.  R.  61 ;  11  L.  J.  0.  P.  27  ;  5  Jur.  1061.) 

L  ^^^  J  A.  enters  upon  premises  as  tenant  to  B.,  under  an  agreement,  not 

binding  under  the  Statute  of  Frauds,  for  five  years  and  a  half  from 
Michaelmas,  1823.  In  1826  a  negotiation  is  entered  into  for  a  term  of 
seven  years  '*  from  the  expiration  of  the  present  term/*  at  an  increased 
rent,  the  landlord  making  some  alterations.  The  alterations  are  made, 
but  no  lease  is  executed.  At  Michaelmas,  1829,  a  whole  year's  rent  is  paid 
at  the  increased  rate,  and  pa3'ments  are  afterwards  made  on  the  same 
footing. 

Held,   that  a  notice  given  on  the   11th  of  March,    1835,   to  quit  at 
Michaelmas,  was  a  valid  notice. 

This  was  an  action  of  assumpsit  brought  to  recover  the  sum  of 
252L  for  the  use  and  occupation  of  a  dwelling-house  of  the  plaintiflf, 
situate  at  Acton,  in  the  county  of  Middlesex.    Plea  :  non  assumpsit. 

At  the  trial  before  Goltman,  J.,  at  the  sittings  at  Westminster, 

(1)  Approved  in  Kelly  v.  Patterraon  (1874)  L.  B.  9  0.  P,  681,  685,  43  L.  J.  C.  P. 
320.— A.  C. 
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after  Hilary  Term,  1889,  a  verdict  was  found  for  the  plaintiff,  berbet 
damages  252Z.,  subject  to  the  opinion  of  the  Court  upon  the  lindlby. 
following  case : 

Previously  to  July,  1823,  the  premises  were  in  the  occupation  of 
P.  Deane  and  J.  Deane  as  tenants  to  the  plaintiff.  On  the  22nd  of 
that  month  the  defendant  wrote,  and  sent  to  the  plaintiff,  a  letter 
of  which  the  following  is  a  copy. 

"  Sib, — I  am  willing  to  take  the  house,  late  Messrs.  Deanes',  for 
five  years  and  a  half,  at  sixty-six  guineas  a  year ;  and  I  shall  be 
ready  to  enter  into  an  agreement  with  you  to  that  effect  at  any 
time  you  may  appoint ;  *but  I  wish  to  state  to  you  that  the  coach-  L  *^99  ] 
house  and  stable  have  been  robbed  of  part  of  the  lead  of  the  roof, 
which  ought  to  be  made  good  before  I  receive  possession." 

In  pursuance  of  this  letter  the  defendant,  with  the  consent  of  the 
plaintiff,  entered  into  possession  of  the  premises,  and  became 
tenant  thereof  from  Michaelmas,  1823.  In  the  early  part  of 
September,  1828,  the  plaintiff  caused  the  draft  of  a  lease  of  the 
premises  to  be  sent  to  the  defendant  for  his  approval.  On  the  20th 
of  September,  1823,  the  defendant  returned  the  draft  lease  to  the 
plaintiff  with  a  letter,  of  which  the  following  is  a  copy. 

"  Mr.  Lindley  has  to  apologise  to  Mr.  Berrey,  for  having  detained 
the  draft  of  lease  so  long.  He  now  returns  it,  with  Messrs.  Deane's 
agreement.  Mr.  Berrey  will  observe  one  alteration,  or  rather 
addition  to  the  lease  on  account  of  property  tax,  which  Mr.  Lindley 
wishes  to  have  inserted ;  and  that  is  the  only  matter  which  he 
wishes  to  suggest." 

In  the  draft  lease  so  returned,  the  words  following,  viz.  "  The 
tax  called  the  property  tax,  so  far  as  concerns  the  landlord,  only 
excepted,"  were  written  in  pencil  in  the  margin  of  that  part  which 
contained  the  covenant  for  payment  of  the  rent  clear  of  all  taxes, 
and  again  in  the  margin  of  that  part  which  contained  the  covenant 
for  quiet  enjoyment  of  the  demised  premises,  viz.  opposite  to  that 
part  of  the  draft  lease,  which  stated  that  the  defendant  ''  should 
and  might  peaceably  and  quietly  have,  hold,  use,  occupy,  possess, 
and  enjoy  the  demised  premises,  and  every  part  thereof,  with  the 
appurtenances,  for  and  during  all  the  term  of  five  years  and  a  half 
thereby  granted,  without  any  let,  suit,  or  trouble,  interruption, 
eviction,  or  denial  of  or  by  the  said  J.  A.  Berrey,  his  heirs,"  &c., 
the  defendant  had  also  *  written  in  pencil  the  words  following,  "or       [  •soo  ] 
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Bkbret      for  other  term."    With  the  exception  of  these  two  pencil  writings, 
LiNDLEY.      the  draft  lease  was  returned  to  the  plaintiff  in  all  respects  in  the 

same  state  and  condition  as  it  was  in  when  sent  by  him  to  the 

defendant. 
On  the  5th  of  September,  1826,  the  defendant  sent  to   the 

plaintiff  a  letter,  of  which  the  following  is  a  copy. 

"As  the  time  is  now  approaching  when  two  years  only  will 
remain  of  the  term  for  which  I  have  agreed  to  hold  my  house  of 
you,  I  wish  to  know  whether  you  are  disposed  to  make  any 
alterations  in  it,  if  I  continue  to  keep  it  for  a  longer  period.  The 
house  suits  me  well  enough ;  but  it  is  not  sufficiently  capacious, 
and  there  are  some  little  matters  which  require  attention  ;  chiefly, 
I  want  to  have  a  room  or  two  added  to  the  house,  for  which  I  have 
had  an  accurate  estimate  prepared ;  from  which  it  appears  that 
the  alterations  I  wish  for  can  be  completely  effected  for  200^,  or 
2502.  If  you  are  willing  to  lay  out  such  a  sum  upon  the  premises, 
I  will  pay  you  such  additional  rent  as  we  may  agree  upon  in  con- 
sideration of  the  improvements,  and  will  take  the  premises  upon 
lease  for  seven,  fourteen,  or  twenty-one  years  from  the  expiration 
of  my  present  term.  Be  so  good  as  to  let  me  know  what  yen  are 
disposed  to  do  in  this  matter  as  soon  as  you  have  made  up  your 
mind  upon  it.*' 

On  the  17th  of  February,  1827,  the  defendant  sent  to  the  plaintiff 
a  letter,  of  which  the  following  is  a  copy. 

"  With  reference  to  our  conversation  of  yesterday,  and  for  the 
sake  of  saving  time,  I  think  it  better  to  say,  that  I  have  fully  made 
up  my  mind  not  to  pay  any  part  of  the  cost  of  the  proposed  addition 
to  my  house.  That  I  consider  wholly  a  landlord's  affair,  for  which 
I  am  willing  to  pay  as  a  tenant.  Besides  which,  when  I  consider 
how  much  it  is  probable  that  the  improvements  I  meditate  of  the 
[  •501  ]  premises  would  cost  me,  I  should  not  *think  myself  justified  in 
incurring  any  other  expense  for  some  time  to  come.  You  had 
better,  therefore,  when  you  write,  send  me  an  agreement  upon  the 
terms  of  84i.  in  consideration  of  your  outlay,  insurance  of  house, 
twenty-one  years  lease,  &c.  signed  by  yourself,  and  I  will  return  it 
to  you,  in  duplicate,  signed  by  me." 

In  September,  1827,  the  sum  of  191L  was  laid  out  in  repairs  by 
the  plaintiff.  No  lease  was  ever  executed  between  the  parties,  nor 
was  any  draft  lease  (other  than  that  already  referred  to),  sent  by 
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the  plaintijff  to  the  defendant,  until  after  the  notice  to  quit  had  been      Bebrby 
given  by  the  latter,  as  hereinafter  mentioned.  Lindlet. 

Six  receipts  for  rent,  signed  by  the  plaintiff,  bearing  date  respec- 
tively, the  15th  of  October,  1824,  21st  of  October,  1825,  18th  of 
January,  1827,  16th  of  January,  1829,  10th  of  February,  1880,  and 
22nd  of  October,  1835,  were  given  in  evidence  on  the  part  of  the 
defendant ;  and  it  was  admitted  that  the  moneys  therein  mentioned 
had  been  received  by  the  plaintiff  at  the  times  when  such  receipts 
respectively  bear  date.  (The  first  three  of  these  receipts  were  for 
691.  6«.  each,  the  fourth  for  87Z.,  and  the  other  two  for  84i.,  each 
being  "  for  a  year's  rent  *'  due  at  the  Michaelmas  preceding,  except 
the  third,  which  was  stated  to  be  ''  for  the  balance  of  rent  due  at 
Michaelmas  last.'*) 

The  defendant  also  gave  in  evidence  a  letter  sent  by  the  defendant 
to  the  plaintiff,  on  the  15th  of  November,  1884,  of  which  the 
following  is  a  copy. 

''At  last  I  send  you  the  amount  of  my  rent  to  Michaelmas,  1883, 
viz.  84Z.,  for  which,  pray  let  me  have  a  receipt.  I  am  thoroughly 
ashamed  of  being  so  much  behind  hand,  but  I  shall  be  in  a  con- 
dition to  pay  you  the  rent  to  this  present  Michaelmas  in  March 
next,  if  you  will  give  me  so  much  time ;  and  after  that  we  shall  go 
on  regularly,  without  my  getting  into  arrear." 

On  the  16th  of  March,  1885,  the  defendant  caused  a  notice  of       [  502  ] 
-which  the  following  is  a  copy,  to  be  delivered  to  the  plaintiff : 

"  I  do  hereby  give  you  notice  that  I  intend  to  quit  possession  of 
all  that  messuage,  tenement,  or  dwelling-house  with  the  yard, 
garden,  and  premises,  which  I  now  hold  and  occupy  as  your 
tenant,  situated  lying  and  being  at  Acton,  in  the  county  of  Middlesex, 
on  or  upon  the  29th  of  September  next.  Dated  this  11th  day  of 
March,  1885." 

On  the  occasion  of  the  notice  being  so  delivered,  the  plaintiff 
referred  the  defendant  to  his  letter  hereinbefore  set  forth,  bearing 
date  the  5th  of  September,  1826,  and  insisted  that  the  defendant 
li^as  bound  to  continue  tenant,  but  which  the  defendant  then  denied. 

On  the  14th  of  August,  1835,  the  plaintiff  sent  to  the  defendant 
a  notice  of  which  the  following  is  a  copy : 

"  Take  notice  that  I  do  hereby  require  you  within  fifteen  days 
from  the  date  hereof,  to  prepare  or  cause  to  be  prepared,  and 
tender  or  cause  to  be  tendered  to  me  for  execution,  a  good  and 
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Bebbet  safficient  lease  for  the  term  of  twenty-one  years,  at  the  clear  yearly 
LiNDLET.  rent  of  64L,  of  the  house,  coach-house,  and  all  other  the  premises 
you  now  hold  and  occupy  as  tenant  to  me,  situate  at  Acton,  in  the 
county  of  Middlesex,  pursuant  to  and  in  conformity  with  your 
agreement  or  undertaking,  bearing  date  the  17th  of  February, 
1826,  and  of  all  other  agreements  between  us  respecting  the  said 
house  and  premises ;  and  also,  within  the  like  time,  to  execute  and 
deliver  to  me  a  counterpart  of  such  lease,  a  draft  of  such  lease  to 
be  previously  sent  to  and  left  with  me  for  my  perusal  and  approba- 
tion, or  that  of  some  competent  person  on  my  behalf,  I  hereby 
offering  to  execute  such  lease  when  so  prepared  and  approved  as 
aforesaid." 

On  the  5th  of  September,  1885,  the  plaintiff  sent  to  the  defendant 
[  *503  ]  the  draft  of  a  fresh  lease  of  the  premises,  the  ^habendum  in  such 
draft  being  in  the  words  following.  *'  To  have  and  to  hold  the  said 
piece  or  parcel  of  land,  messuage,  or  tenement,  coach-house,  stables, 
and  all  and  singular  other  the  premises  with  the  appurtenances, 
unto  the  said  John  Lindley,  his  executors,  administrators,  and 
assigns  from  the        day  of  ,  for  and  during,  and  unto  the 

full  end  and  term  of  twenty-one  years,  from  thence  next  ensuing 
and  fully  to  be  complete  and  ended  "  and  opposite  to  the  blank  in 
the  Jwbendum  was  the  following  marginal  note.  "  This  blank  must 
be  filled  up  with  the  date  of  the  expiration  of  Mr.  Lindley*s  existing 
tenancy  at  the  time  the  agreement  was  entered  into,"  accompanied 
by  a  note,  of  which  the  following  is  a  copy. 

''  Not  having  received  from  you  a  draft  lease  of  my  house  in 
your  occupation  pursuant  to  the  notice  I  have  given  you,  I  now 
forward  you  one  for  your  perusal  and  approbation ;  and  am  ready 
and  willing  to  execute  a  lease  to  you  conformable  thereto,  you 
executing  a  counterpart  thereof." 

It  was  admitted  that  the  said  draft  lease  was  in  the  same  state 
as  it  was  in  when  sent  by  the  plaintiff  to  the  defendant  as  afore- 
said. On  the  12th  of  September,  the  defendant's  attorney 
returned  the  last-mentioned  draft  lease  to  the  plaintiff  with  a 
note,  of  which  the  following  is  a  copy. 

*'  By  the  desire  of  Mr.  Lindley,  we  beg  to  return  you  the  draft 
lease  which  you  have  forwarded;  as  he  is  not  aware  of  any 
agreement  as  referred  to  in  the  margin  of  page  1,  nor  does  he 
intend  altering  his  arrangements  for  quitting  his  occupation  at 
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Michaelmas,  parsaant  to  the  notice  to  quit,  already  given  by  him      Bebbicy 
in  that  behalf."  LindLey. 

The  defendant  remained  in  actual  occupancy  of  the  premises 
from  the  time  of  his  original  entry  thereon,  *until  the  29th  of       [  •504  ] 
September,  1835.     The  rent  up  to  that  day  was  admitted  to  have 
been  paid  before  action  brought. 

If  the  Court  shall  be  of  opinion  that  the  tenancy  of  the 
defendant  was  lawfully  determined  by  the  notice  to  quit,  expiring 
on  the  29th  of  September,  1835 ;  it  is  agreed  that  he  shall  be 
considered  as  having  relinquished  the  possession  on  that  day,  and 
a  nonsuit  shall  be  entered.  If,  on  the  other  hand,  the  Court  shall 
be  of  opinion  that  the  tenancy  of  the  defendant  was  not  lawfully 
determined  on  that  day  by  such  notice  to  quit,  it  is  agreed  that  the 
defendant  is  to  be  considered  as  not  having  given  up  possession  of  the 
premises  at  that  time,  and  the  verdict  for  the  plaintiff  is  to  stand. 

Sir   r.    WUde,   Serjt.   (with   whom   was   Robinson)  y   for  the 
plaintiff: 

The  defendant  became  tenant  to  the  plaintiff  during  the  period 
in  question  in  consequence  of  a  negotiation  commencing  by  the 
letter  of  the  5th  of  September,  1826,  by  which  the  defendant 
proposed  to  take  the  premises  upon  lease  ^for  seven,  fourteen,  or 
twenty-one  years  from  the  expiration  of  his  then  term.  There 
can  be  no  doubt  as  to  the  intention  of  the  parties  with  respect  to 
the  time  for  which  the  further  tenancy  was  to  last.  Neither  of 
the  documents  was  signed  by  the  plaintiff.  Neither  of  them,  there- 
fore, operates  as  a  demise ;  but  as  the  defendant  entered  he  became 
tenant  to  the  plaintiff  from  year  to  year  upon  the  terms  of  the 
intended  demise.  Bent  was  accordingly  paid  at  the  rate  of  84Z. 
per  annum.  The  next  material  fact  is  the  notice  to  quit.  It  is 
submitted  that  the  defendant  held  under  a  yearly  tenancy  which 
expired  at  Lady  Day,  1842.  It  may  be  admitted  that  the  agree- 
nient  did  not  operate  as  a  demise.  The  defendant  might  have 
quitted,  or  the  landlord  might  have  brought  ejectment,  though  no 
notice  to  quit  had  been  given  on  either  side. 

(Maulb,  J. :  The  defendant  might  have  been  turned  *out  upon      [  *505  ] 
notice.) 

After  the  expiration  of  the  five  years  and  a  half,  if  rent  had  been 
paid,  a  tenancy  from  year  to  year  would  have  been  created.     The 
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berriby  plaintiff  does  not  rely  on  the  draft  lease,  because  that  was  sent 
LiNDLKT.  after  the  notice  to  quit  had  been  given.  What  was  the  effect  of 
the  creation  of  a  tenancy  from  year  to  year  by  these  parties  ?  How 
far  is  the  tenancy  from  year  to  year  regulated  by  the  terms  of  the 
prior  holding  ?  Do  those  terms  regulate  the  time  of  quitting,  or 
the  length  of  the  notice  to  be  given?  That  will  be  seen  upon 
referring  to  the  authorities.  An  alteration  in  the  amount  of  the 
rent  during  the  tenancy  does  not  determine  the  existing,  or  create 
a  new  tenancy  :  Doe  d.  Tilt  v.  Stratton  (i).  That  case  is  cited  for 
the  purpose  of  showing  that  either  party  might  have  put  an  end  to 
the  tenancy  at  Lady  Day,  1829,  without  notice.  The  question  is,  what 
contract  arises  by  operation  of  law,  where  the  party  enters  under  an 
agreement  not  creating  a  legal  demise.  If  Doe  v.  Stratton  is  an 
authority  to  show  that  the  defendant  might  have  quitted  without 
notice  at  Lady  Day,  1829,  the  facts  of  this  case  are  stronger. 

(TiNDAL,  Gh.  J. :  Is  it  a  binding  agreement  though  the  interest 
did  not  pass  ?) 

It  is  submitted  that  it  is. 

(Maule,  J. :  No  action  could  ihave  been  maintained  on  the  letter. 
Then  is  it  more  than  evidence  of  a  negotiation  ?) 

Upon  the  entry,  a  tenancy  was  created,  on  the  terms  of  the  agree- 
ment :  Doe  d.  Bromfield  v.  Smith  (2),  Doe  d.  Oldershaio  v.  Bretich  (3), 
Doe  d.  CoUins  v.  Weller  (4),  Doe  d.  Martin  v.  Watts  (5).  In  Doe  d. 
Riggey,  BeU{%)^  Lord  Eenyon  says,  ''Though  the  agreement  be 
void  by  the  Statute  of  Frauds  (7),  as  to  the  duration  of  the  lease,  it 
[  *506  ]  must  regulate  *the  terms  on  which  the  tenancy  subsists  in  other 
respects  as  to  the  rent,  the  time  of  the  year  when  the  tenant  is  to 
quit,  &c.  So,  where  a  tenant  holds  over  after  the  expiration  of  his 
term  without  having  entered  into  any  new  contract,  he  holds  upon 
the  former  terms.  Now,  in  this  case  it  was  agreed  that  the 
defendant  should  quit  at  Candlemas ;  and  though  the  agreement  is 
void  as  to  the  number  of  years  for  which  the  defendant  was  to  hold, 
if  the  lessor  choose  to  determine  the  tenancy  before  the  expiration 
of  the  seven  years,  he  can  only  put  an  end  to  it  at  Candlemas." 

(1)  4  Bing.  446;  1  Moo.  &  P.  183.  N.  P.  C.  500). 

(2)  6  East,  530;  2  J.  P.  Smith,  570.  (6)  2  R.  R.  642  (5  T.  R.  471). 

(3)  6  Esp.  N.  P.  C.  106.  (7)  I.e.  incapable  of  being  enforced; 

(4)  4  R.  R.  496  (7  T.  R.  478).  not,  void,  if  acted  upon. 

(5)  4  R.  R.  387  (7  T.  R.  83;  2  Esp. 
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So  here,  the  parties  must  be  presamed  to  have  negotiated  upon      Bebret 
the  understanding  that  the  extended  tenancy  was  to  take  effect  with     linoley. 
reference  to  the  original  arrangement,  under  which  the  defendant 
was  to  quit  at  Lady  Day.    As  showing  the  terms  upon  which  the 
defendant  was    to  hold,    the    letter  of    September  was   clearly 
admissible  in  evidence.     Digby  v.  Atkinson  (i)  was  decided  upon  a 
principle  familiar  to  the  Court,  namely,  where,  after  the  expiration 
of  a  written  lease,  the  tenant  has  verbally  agreed  to  hold  over, 
paying  an  additional  rent,  he  is  presumed  to  hold  upon  the  terms 
of  the  former  lease,  as  far  as  those  terms  are  applicable  to  his  new 
situation.     Why  should  the  principle  be  acted  upon  in  that  case, 
and  not  where  the  party  holds  over  in  expectation  of  a  lease  to  be 
granted  ?    In  Doe  d.  Peacock  v.  Raffan  (2)  it  was  held,  by  Lord 
EiiLEKBORouoH,  that  a  stipulation  for  a  month's  notice  to  quit, 
contained  in  an  agreement  for  a  lease,  which  lease  was  never 
granted,  was  applicable  to  the  usual    tenancy  created  by  the 
entering  of    the  party  under  that    agreement.    Lord  Bolton  v. 
Tomlin  (3)  is  to  the  same  effect.    Though  the  tenancy  might  have 
been  determined  during  the  first  five  years,  by  a  notice  to  quit 
^ending  at  Michaelmas,  yet  after  the  expiration  of  the  stipulated       [  *607 1 
period  of  five  and  a  half  years,  the  holding  would  be  considered  as 
a  Lady  Day  holding.     Li  the  negotiation  for  a  new  lease,  the 
parties  did  not  contemplate  that  before  the  effluxion  of  the  period 
of  the  original  term,  there  should  be  any  new  taking ;  as  to  which 
the  onus  lay  on  the  tenant,  who  insisted  that  the  tenancy  was 
determined,  and  he   had  no  fact  to  bring  forward  except  the 
increased  rent.    But  the  increase   in  the  amount  of  rent  had 
nothing  to  do   with   the   existing  term.     In  Doe  d.  Bedford  v. 
Kendrick  (4)  the  parties  appear  to  have  agreed  that  an  additional 
annual   sum  should  be  paid,  as  the  interest  of  the  plaintiff's 
outlay.     The  case  would  have  been  stronger  if  an  addition  had 
been  made  to  the  rent  without  any  outlay  on  the  part  of  the 
plaintiff.      But  a  mere  alteration    in    the   amount  of  the  rent 
would  not  create  a  surrender  by  operation  of  law.      Still  less 
where  the  landlord  agrees  to  build  a  barn   for  his  tenant,  the 
latter  agreeing  to  pay  220Z.  a  year  instead  of  200Z. :  Donellan 
V.  Read  (5). 

(1)  16  R.  B.  792  (4  Camp.  275).  (4)  AdamB,  Ejectm.,  2nd  edit.  129, 

(2)  6  Esp.   N.  P.  C.   4.     (See  48      3rd  edit.  144. 

B.  B.  767,  n.)  (6)  37  B.  B.  688  (3  B.  &  Ad.  899 ;  1 

(3)  44  B.  B.  612  (5  Ad.  &  El.  856;  1      Smith,  L.  C,  10th  Ed.,  305). 
N.  &  P.  247). 
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bkrret  (Maule,  J. :  It  is  impossible  to  treat  the  sums  mentioned  in  the 

LiNDLEY.     receipts  otherwise  than  as  rent.) 

Not  pressing  this  part  of  the  case  further,  let  it  be  assumed  that 
this  is  to  be  considered  as  an  alteration  in  the  rent.  If  the  Court 
felt  bound  to  hold  that  the  old  term  was  put  an  end  to,  that  would 
be,  to  give  to  the  acts  of  the  plaintiff  a  construction  contrary  to  the 
view  taken  by  the  parties  themselves.  It  is  sometimes  necessary 
to  adopt  a  construction  which  is  opposed  to  the  intention  of  the 
parties ;  but  that  is  where  such  a  forced  construction  is  impera- 
tively required  by  some  rule  of  law.  Not  having  determined  the 
tenancy  by  giving  notice  during  the  five  years  and  a  half,  the 
occupation  must  be  taken  now  to  have  continued  during  the  whole 
of  that  period,  under  the  agreement. 

[  *»08  ]  (Maulb,  J. :  *Could  the  plaintiff  have  distrained  in  the  interval 

between  Lady  Day,  1829,  and  Michaelmas,  1829  ?  The  right  to 
distrain  may  not  be  material ;  but  could  you  have  maintained  an 
action  ?    Is  the  liability  to  pay  rent  to  be  inferred  ?) 

Here,  it  is  expressly  stated  that  the  defendant  became  tenant  upon 
the  terms  of  the  agreement.  Doe  d.  Robinson  v.  Dobell  (i),  cited  at 
the  trial,  appears  to  have  no  bearing  upon  the  present  case.  There, 
no  rent  was  paid. 

ErU,  for  the  defendant : 

The  notice  to  quit  was  sufficient.  It  is  clear  that  it  was  the 
intention  of  the  parties  that  the  holding  should  be  from  Michaelmas 
to  Michaelmas.  The  letter  of  the  22nd  of  July  contained  a  proposal 
from  the  defendant,  and  matter  of  proposal  only.  Though  it  is 
stated  that  the  defendant  entered  in  pursuance  of  the  proposal,  it 
was  left  perfectly  uncertain  whether  the  terms  proposed  in  the  letter 
were  or  were  not  accepted.  The  defendant  never  had  any  right  of 
possession  which  he  could  have  enforced  against  the  plaintiff.  The 
covenant  for  quiet  enjoyment  contained  in  the  draft  lease  was  to  be 
for  the  term  of  five  years  and  a  half,  "  or  for  other  term/'  The 
attention  of  the  defendant  was  drawn  to  the  circumstance  that  the 
duration  of  the  term  was  a  point  left  open.  There  is  nothing  to  fix 
the  parties  with  an  intention  that  the  term  should  continue  for  the 
precise  period  of  five  years  and  a  half.    The  subsequent  letter  shows 

(1)  55  E.  E.  434  (1  Gale  &  I).  218  ;,8mce  i-eported  1  Ad.  &  EL,  N.  8.  806). 
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that  a  Michaelmas  holding  was  in  contemplation.  The  writer's  Bebrey 
mind  appears  to  be  impressed  with  a  belief  that  the  term  would  limdlby 
expire  at  Michaelmas. 

(TiNDAL,  Ch.  J. :  I  think  the  defendant's  entry  must  be  taken  to 
have  been  made  with  reference  to  a  term  of  five  years  and  a  half.) 

The  payment  of  rent  with  reference  to  a  particular  day  *more  than  [  •sod  ] 
countervails  all  that  can  be  extracted  from  the  letter.  A  tenancy 
from  year  to  year  is  to  be  inferred  from  holding  over  and  paying 
rent.  It  is  said  that  this  is  a  new  tenancy  commencing  at  the 
expiration  of  the  original  term  of  five  years  and  a  half.  But  in 
Doe  d.  Robinson  v.  DobeUf  where  the  original  term  was  for  one  year 
and  a  half,  and  the  tenant  continued  to  occupy  beyond  the  year  and 
a  half,  it  was  held  that  the  extended  occupation  did  not  create  a 
new  tenancy,  but  that  the  whole  must  be  considered  as  one  tenancy 
from  year  to  year,  commencing  from  the  first  tenancy,  and  that  a 
notice  to  quit  at  the  end  of  the  second  year  was  sufficient.  Roe  d. 
Jordan  v.  Ward  (i)  and  Doe  d.  Collins  v.  WeUer  (2)  were  decided 
upon  the  same  grounds.  In  the  case  cited  for  the  plaintiff,  it  is 
assumed  that  the  parties  had  come  to  a  new  agreement.  How  the 
Court  came  to  that  conclusion  does  not  appear ;  nor  is  it  necessary, 
for  the  present  purpose,  to  inquire. 

Wilde,  Serjt.,  in  reply : 

The  defendant  first  relies  upon  a  denial  of  there  being  any  agree- 
ment between  the  parties  as  t6  the  term  of  five  years  and  a  half. 
It  is  difficult  to  conceive  in  what  language  an  Stgreement  for  such  a 
term  could  be  more  clearly  expressed.  Then  it  is  said  that  if  any 
agreement  for  a  term  of  five  years  and  a  half  was  made  it  has  been 
altered.  If  a  party  take  possession  under  a  proposal  for  a  sale  or  a 
demise,  he  must  be  considered  as  entering  upon  the  terms  of  the 
demise  so  far  as  those  terms  are  applicable  to  a  yearly  tenancy. 
Here,  the  increased  rent  has  relation,  not  to  any  alteration  in  the 
holding,  but  to  money  laid  out  or  to  be  laid  out.  It  was  contended 
by  the  defendant  that  a  notice  to  quit  ought  to  be  given  with  relation 
to  the  commencement  *of  the  holding.  That  is  perfectly  true.  But  [  *5io  ] 
to  what  holding  is  the  notice  to  have  relation  ?  The  defendant  says 
that  both  parties  had  an  option  with  respect  to  the  proposed  term 
of  five  years  and  a  half.     Here,  an  ambiguous  term  is  purposely 

(1)  2  E.  K.  728  (I  H.  Bl.  97).  (2)  4  K.  li.  490  (7  T.  U.  478). 
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Bebbey  introduced.  Nothing  was  done  that  was  inconsistent  with  the 
LiNDLET.  understanding  that  defendant  was  to  hold  for  the  original  term  of 
five  years  and  a  half.  The  defendant  says,  that  after  a  party  has 
held  for  several  years  as  tenant  from  year  to  year,  he  may  be 
declared  against  as  having  held  under  a  demise  for  the  entire 
number  of  years.  Doe  d.  Robinson  v.  Dobell  is  not  an  authority 
upon  that  point  (i). 

The  effect  of  the  agreement  between  the  parties  was,  to  create  a 
demise  from  year  to  year,  with  a  stipulation  that  the  tenancy  should 
not  continue  for  more  than  five  years  and  a  half.  The  other  cases 
of  the  same  class  which  have  been  cited,  carry  the  matter  no  further. 
Roe  d.  Jordan  v.  Ward  proceeds  upon  the  same  principle.  There, 
the  tenant  was  considered  as  having  agreed  that  the  holding  should 
be  as  from  the  particular  day.  Doe  d.  Collins  v.  TFeZZer,  where  the 
parties  adopted  the  terms  of  a  previous  holding,  is  a  case  of  the 
same  description.  An  agreement  may  here  be  inferred  from  the  acts 
of  the  parties.  The  words  "  that  is  the  only  matter  he  wishes  to 
suggest,"  in  the  letter  of  the  20th  of  September,  show  that  not  the 
slightest  intention  was  then  entertained,  of  departing  from  the  terms 
of  the  draft  lease  except  in  the  particular  additions  made  by  the 
plaintiff. 

TiNDAL,  Ch.  J. : 

The  question  for  our  consideration  is,  whether  the  notice  to  quit 
[  •611  ]  given  is  or  is  not  suflScient  to  *determine  the  tenancy  which  subsisted 
between  these  parties.  The  validity  of  the  notice  depends  upon 
this  tenancy  being  a  holding  from  Michaelmas  to  Michaelmas.  It 
is  not  contended  that  the  cases  which  have  been  referred  to  were 
not  properly  decided.  It  appears  that  the  original  entry  of  the 
defendant  upon  the  premises  was  at  Michaelmas,  and  that  rent  was 
paid  every  year,  as  for  rent  due  at  Michaelmas.  That,  unless 
answered,  forms  a  strong  case  in  favour  of  the  supposition  of  a 
Michaelmas  holding.  The  defendant  entered  under  a  written  agree- 
ment for  five  years  and  a  half.  This  did  not  amount  to  an  actual 
demise  of  the  premises,  which,  if  it  had  been  made,  would  have  left 
no  doubt.  In  this  case  there  was  originally  a  tenancy  from 
Michaelmas  to  Michaelmas,  with  liberty  to  either  party  to  put  an 

(1)  Tliat  a  lessor  may  so  declare,  R.  E.  223  (1  T.  R.  390,  per  Bulleb, 

see  Legg  v.  Backitt,  4  Bac.  Abr.,  6th  J.) ;  Lippincotty  Bart.  v.  Yard,  1  Man. 

ed.  180,  Leases  and  Terms  for  Years  &  Ry.   430 ;    Mackay  v.  Mackrrth^  2 

(L.  3) ;  S.  (\  per  nomeii  Leijg  v.  Strud-  Chitt.  Rep.  461. 
wick,  2  Salk.  413;   Birch  v.  Wright,  I 
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end  to  the  tenancy  without  notice,  in  the  event  of  the  whole  period  Bbrrky 
of  five  years  and  a  half  being  suffered  to  run  out.  Supposing  the  lindlby. 
understanding  to  have  been,  that  the  new  arrangement  should  take 
effect  from  and  after  the  determination  of  the  first  agreement,  and 
the  parties  to  have  gone  on  upon  a  new  agreement  commencing 
from  the  determination  of  the  old  one,  I  am  not  satisfied  that  it  can 
be  inferred  that  it  was  the  intention  of  the  parties  that  the  holding 
should  be  a  Lady  Day  holding.  In  the  letter  of  the  5th  of 
September  it  is  said,  ''  as  the  term  is  now  approaching  when  two 
years  only  will  remain  of  the  term  for  which  I  have  agreed  to  hold 
my  house  of  you,  I  should  wish  to  know  whether  you  are  disposed 
to  make  any  alterations  in  it,  if  I  continue  to  keep  it  for  a  longer 
period."  I  would  not  rest  too  strongly  on  that  letter.  The  writer 
may  have  forgotten  how  the  matter  stood.  On  the  other  hand,  the 
landlord  does  not  appear  to  be  very  certain  as  to  the  period  at  which 
the  new  tenancy  was  to  commence ;  for  when  the  draft  lease  is  sent, 
a  blank  is  left  for  the  day  on  which  the  new  term  is  to  commence. 
The  defendant's  letter  *concludes  thus  :  "  If  you  are  willing  to  lay  [  •512  ] 
out  such  a  sum  upon  the  premises,  I  will  pay  you  such  additional 
rent  as  we  may  agree  upon  in  consideration  of  the  improvements, 
and  I  will  take  the  premises  upon  lease  for  seven,  fourteen,  or 
twenty-one  years  from  the  expiration  of  my  present  term."  If  this 
proposal  had  been  immediately  accepted,  I  should  have  said  that 
the  latter  words  referred  to  the  expiration  of  the  term  of  five  years 
and  a  half.  Instead  of  this,  the  parties  go  on  negotiating,  and  the 
terms  are  varied;  and  in  the  defendant's  letter  of  the  17th  of 
February,  1827,  he  says,  "  You  had  better,  when  you  write,  send 
me  an  agreement  upon  the  terms  of  84Z.  rent  in  consideration  of 
your  outlay,  insurance  of  house,  twenty-one  years'  lease,  &c.,  signed 
by  yourself,  and  I  will  return  it  to  you,  in  duplicate,  signed  by  me." 
This  differs  from  the  terms  proposed  in  the  former  letter.  After 
this  we  find  the  rent  of  84Z.,  which  is  the  rent  mentioned  in  the 
letter  of  the  17th  of  February,  1827,  paid,  as  before,  as  a  yearly 
rent  due  at  Michaelmas.  The  question,  therefore,  is,  whether  it 
may  not  be  fairly  inferred  that  in  1827  the  parties  came  to  an 
understanding  that  there  should  be  a  new  taking  as  from  Michael- 
mas. This  appears  to  me  to  be  the  true  construction  to  be  placed 
upon  the  conduct  of  the  parties.  I  therefore  think  that  at  the  time 
the  notice  in  question  was  given  by  the  defendant,  he  held  as  a 
yearly  tenant  from  Michaelmas  to  Michaelmas,  and  consequently 
that  such  notice  was  sufficient. 
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Bbbbby      Coltman,  J. : 

r. 

LiNDLEY.  A  party  who  enters  under  an  agreement  void  by  the  Statute  of 
Frauds,  becomes  by  that  statute  tenant  at  will  to  the  owner,  and 
the  tenancy  described  in  the  statute  as  a  tenancy  at  will  has  since 
[  *5i3  ]  been  construed  to  enure  as  a  tjBuancy  from  year  to  year  (i).  *But 
such  tenant  may  quit  without  notice,  and  be  ejected  without  notice, 
at  the  expiration  of  the  period  contemplated  in  the  agreement : 
Doe  d.  Tilt  v.  Strattan  (2).  If,  subsequently  to  that  period,  the 
tenant  goes  on  paying  the  rent,  I  think  he  must  be  considered  as 
tenant  with  reference  to  the  period  of  the  original  entry,  unless 
something  appears  which  shows  that  a  different  arrangement  was 
come  to.  Here,  the  letters  show  that  the  parties  entered  into  a 
negotiation  for  a  term  of  seven,  fourteen,  or  twenty-one  years,  to 
commence  from  Lady  Day.  But  the  defendant  did  not  enter  under 
that  negotiation;  he  was  in  possession  before.  It  is  convenient 
not  to  depart  from  the  general  rule  of  construction  in  cases  of 
tenancies  from  year  to  year ;  which  rule  is,  that  the  time  for  giving 
[  •514  ]  notice  to  quit  is  fixed  and  determined  *by  the  period  of  the  original 
entry.     I  think,  therefore,  that  a  nonsuit  ought  to  be  entered. 

Maule,  J. : 

I  also  am  of  opinion  that  the  defendant  is  entitled  to  judgment, 
on  the  ground  that  the  notice  to  quit  given  by  him,  was  sufficient 

(1)  So,  it  is  said  by  Lord  KEmrON,  1798,  had  been  paid.     The  defendant, 

in  Clayton  v.  Blakey,  4  B.  E.  575  (8  having  entered  as  tenant  at  will  under 

T.  B.  3),  *'What  was  then  considered  the  statute,   would,    like   any    other 

[  *51S,  «.  ]     as  a  tenancy  at  will  ♦has  since  been  tenant  at  will,  be  converted  into  a 

properly    construed    to   enure   as    a  tenant  from  year  to  year  as  soon  as 

tenancy  from  year  to  year."    It  is  yearly  rent  had  been  paid  and  accepted, 

believed,  however,   that  no  case  has  Vide  Doe  d.  HoHingswarth  v.  Stennett, 

decided  that  a  lease  for  more  tiian  5  E.  E.  769  (2  Esp.  N.  P.  C.  717); 

three  years,  not  reduced  into  writing,  Thunder  d.  Weaver  v.  Belcher,  3  East, 

shall  operate,  per  se,  to  create  a  tenancy  449 ;  Richardson  v.  Langridgcy  13  E.  B. 

from  3'ear  to  year.     Clayton  v.  Blnkey  570  (4  Taunt.  128) ;  Knight  v.  Benett, 

was  an   action  for  double    rent    for  28    B.    E.    640    (3    Bing.    361;    11 

holding  over.    The  first  count  stated  a  Moore,  222) ;  Cox  v.  Bent,  30  B.  B.  566 

holding  under  a  certain   term   {vide  (5Bing.  185;  2Moo.  &P.281);  Af^naW 

ante,  566),  determined  on  the  12th  of  v.  P(yrter,  33  B  B.  537  (7  Bing.  451 ;  5 

May,  1798 ;  the  other  counts  stated,  a  Moo.  &P.  370) ;  Doidgey,  Bou^trs,  2  M. 

holding  from  year  to  year,  determined  &  W.  365 ;  Mann  v.  Lovejoy,  By.  <Sc 

at  the  same  period.    The  defendant  Moo.  355;  Chapman  v.  IWri^,  55  H.B. 

had  held  for  two  or  three  years  under  525  (6  M.  &  W.  100).    And  see  Denn 

a  parol  demise  for  twenty-one  years.  d.  Warren  v.  Feartrnde,  1  Wils.  176 ; 

As  the  plaintiff  does  not  appear  to  Bight  d.  Flower  v.  Darby,  1  B.  B.  169 

have  included  any  single  rent  in  his  (IT.  B.  159,  163) ;  GowHitle  d.  Gnlh- 

declaration,  it  must  be  presumed  that  way  v.  Herbert,  4  T.  R.  680, 
the  agreed  rent,  up  to  the  12th  of  May,  (2)  4  Bing.  446  ;  1  Moo.  6i  l\  li>3. 
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to  determine  the  tenancy.  It  is  admitted,  on  all  hands,  that  the  brrrey 
defendant,  upon  his  entry  (i),  became  tenant  from  year  to  year,  lindlky. 
on  the  terms  of  the  letter  of  the  5th  of  September,  so  far  as  the 
terms  of  that  letter  were  applicable  to^a  tenancy  from  year  to  year. 
Parties  may  stipulate  that  there  shall  be  a  tenancy  from  year  to 
year  determinable  at  a  particular  time.  If  a  party  enter  imder 
an  invalid  agreement,  or  under  an  agreement  not  amounting  to 
a  demise,  he  may  still  hold,  subject  to  the  terms  of  that  agreement, 
80  far  as  they  are  not  at  variance  with  the  species  of  tenancy  which 
the  law,  under  the  circumstances,  creates.  The  effect  of  what 
passed  between  the  parties  appears  to  me  to  be  this :  the  defendant 
became  tenant  to  the  plaintiff  from  year  to  year,  from  Michaelmas, 
1823,  for  BO  long  time  as  they  should  respectively  please,  determin- 
able at  the  end  of  any  year  at  a  half  year's  notice,  the  defendant 
to  go  out  at  the  end  of  five  years  and  a  half  without  notice.  It  is 
clear  that  the  statement  in  this  special  case  would  not  be  sufficient 
in  a  special  verdict. 

In  the  letter  of  the  5th  of  September,  1826,  the  defendant 
proposes  to  take  the  premises  for  an  additional  term,  provided  the 
landlord  will  lay  out  money  in  certain  alterations.  That  proposal 
was  never  acted  upon.  The  negotiation  between  the  parties  in 
February,  1827,  does  appear  to  have  been  acted  upon.  It  is 
material  to  see  what  rent  the  defendant  paid.  A  sum  of  84Z.  is 
stated  to  have  been  paid  as  for  rent  from  Michaelmas,  *1828,  to  [  *si5  ] 
Michaelmas,  1829.  That  payment  appears  to  me  to  afford  conclusive 
evidence  that  the  letter  of  the  17th  of  February  had  been  considered 
by  the  parties  as  a  proposal  for  a  new  term ;  and  that  they  agreed 
to  a  tenancy  from  year  to  year ;  and  that  the  defendant  was  brought 
into  the  state  of  tenant  from  year  to  year  as  early  as  Michaelmas, 
1828,  at  the  latest.  By  the  conduct  of  the  parties  and  by  their 
agreement,  the  tenancy  was  a  Michaelmas  holding,  and  this  notice 
to  quit  given  on  the  11th  of  March  to  determine  the  tenancy  at 
Michaelmas  was  therefore  a  valid  notice. 

Nonsuit  entered. 
(1)   Vide  supra,  570,  note  (1). 
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1841.  BEUNT  V.   WAEDLE. 

Nov.  6,  22. 

I  (3  Man.  &  G.  534—545  ;   S.  C.  4  Scott,  N.  R  188  ;   1 1  L.  J.  C.  P.  17 ;    1  Dowl. 

[  534  ]  N.  S.  229.) 

A  plaintiff    may  be   admitted   to    sue  in  forma  pauperis,    after   the 
commencement  of  the  suit. 

Storks,  Serjt.  had  obtained  a  rule,  calling  on  the  plaintiff  to 
show  cause  why  an  order,  made  at  chambers  by  Coltman,  J.,  on 
the  28rd  October,  1841,  should  not  be  rescinded.  It  appeared  from 
the  affidavits  that  the  writ  of  summons  in  this  cause  had  been 
issued  on  the  22nd  October,  1840,  and  served  on  the  80th,  and  that 
an  appearance  was  entered  on  the  Gth  November  following.  On 
the  26th  June,  1841,  a  declaration  was  delivered,  together  with  an 
order  of  the  above  learned  Judge  bearing  that  date,  admitting  the 
[  ♦636  ]  plaintiff  to  sue  in  forma  ^pauperis.  The  defendant  thereupon  took 
out  a  summons,  calling  on  the  plaintiff  to  show  cause  why  the 
order  of  the  22nd  of  June  should  not  be  rescinded,  upon  the  ground 
that  such  order  could  not  be  made  after  the  action  was  commenced. 
The  parties  having,  on  the  8rd  of  July,  attended  the  same  learned 
Judge,  he,  on  the  authority  of  Foss  v.  Racine  (i)  and  Lovewell  v. 
Curtis  (2)  rescinded  the  order  of  the  22nd  of  June.  The  plaintiff 
subsequently  took  out  a  summons  to  rescind  the  order  of  the  8rd 
of  July,  which  was  attended  before  the  learned  Judge  on  the  22nd 
October,  who,  upon  Casey  v.  Tomlin  (3)  being  cited  by  the  plaintiff, 
rescinded  his  order  of  the  8rd  of  July,  leaving  the  parties  to  apply 
to  the  Court. 

Stephen,  Serjt.  now  showed  cause : 

The  question  to  be  determined  is,  whether  the  plaintiff  may  be 
admitted  to  sue  in  formal  pauperis  after  the  commencement  of  the 
suit.  In  Foss  v.  Racine,  the  Court  of  Exchequer  inclined  to  the 
opinion,  that  a  party  could  not  be  admitted  to  sue  in  forma  pauperi^^ 
pendente  lite  ;  and  in  Ijovewell  v.  Curtis,  they  expressly  decided  that 
such  an  admission  was  irregular  (4).  However,  in  the  recent  case 
of  Casey  v.  Tomlin,  that  Court  appears  to  have  doubted  of  the 
propriety  of  its  former  decision,  and  to  have  left  the  question  open 
for  further  consideration.  Lord  Abingbr  there  said,  ''  I  am  strongly 
inclined  to  think  that  the  admission  of  a  plaintiff  as  a  pauper  after 

(1)  51  R.  E.  665  (4  M.  &  W.  610;  (3)  56  R.  R.  686  (7  M.  &  W.  189 ; 
7  Dowl.  P.  C.  203).  8  Dowl.  P.  C.  892). 

(2)  5  M.  &  W.  158  ;  7  Dowl.  P.  C.  (4)  Sed  vide  pod,  578. 
795. 
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the  commencement  of  the  salt,  is  irregular.  The  statutes  appear  Bbunt 
to  be  directly  against  it ;  but,  nevertheless,  if  there  were  any  wabdle. 
decisions  the  other  way,  or  any  inveterate  practice  to  that  effect, 
the  Court  would  be  anxious  not  to  overturn  it "  (i).  On  the  follow- 
ing day  Lord  Abinger  said,  *'  We  have  looked  into  the  case  which 
was  referred  *to  yesterday  in  Andrews's  Kep.,  Langley  v.  Blackerby,  [  •536  ] 
and  it  appears  that  there  the  Court  said,  that  by  implication  they 
had,  under  the  11  Hen.  YII.  c.  12,  power  to  admit  a  party  to  sue 
in  fornia  pauperis^  at  any  stage  of  the  cause.  The  present  rule, 
therefore,  will  not  be  absolute  in  all  its  terms,  but  as  to  the  latter 
part  of  it  only ;  whereby  the  defendants  will  be  enabled  to  obtain 
their  costs  out  of  the  money  paid  into  Court.  It  must  be  under- 
stood that  we  give  no  opinion  on  the  question  of  dispaupering  the 
party,  but  confine  our  judgment  to  the  latter  part  of  the  rulei" 
The  question,  therefore,  is  still  open  for  decision ;  and  if,  as  seems 
to  have  been  thought  by  the  Court  of  Exchequer,  the  construction 
of  the  statutes  is  to  be  governed  by  long  established  practice,  the 
case  of  Langley  v.  Blackerby  (2)  shows  that  there  is  a  practice  of 
more  than  a  hundred  years  in  favour  of  the  plaintiff.  This  also 
appears  from  Tidd's  Pr.  p.  90,  8th  ed.,  and  Archbold's  Pr.  by 
Chitty,  918,  7th  ed.  Moreover,  Tidd's  Appendix,  p.  20,  and 
Chitty's  Forms,  5th  ed.,  586,  give  the  form  of  a  petition  by  a 
pauper,  which  is  framed  in  the  alternative,  to  be  presented  either 
before  or  after  the  commencement  of  the  suit.  There  seems  no 
reason  why  the  plaintiff  should  be  entitled  to  the  privilege  only 
before  the  commencement  of  the  cause,  for  he  may  become  insolvent 
during  its  progress. 

(TiNDAL,  Ch.  J. :  If  the  plaintiff  is  admitted  to  sue  in  formd 
pauperis  before  the  action  is  commenced,  the  defendant  may  be 
disposed  to  settle  the  case ;  and  it  is  a  hardship  upon  him  that  it 
may  proceed  nearly  to  its  conclusion  through  a  long  course  of 
litigation,  and  then  by  the  plaintiff  being  admitted  to  sue  as  a 
pauper,  he  may  lose  his  chance  of  costs.) 

It  is  not  sufficient  for  the  defendants  to  show  that  some  hardship 
may  ensue  ;  and  it  is  to  be  remembered,  that  the  admission  of  the 
plaintiff  *to  sue  in  forma  pauperis  is  not  conclusive  as  to  previous       [  ♦537  ] 
costs,  but  only  as  to  those  subsequent.  With  respect  to  the  statutes, 

(1)  56  E.  E.  686  (7  M.  &  W.  194).         Andrews,  306;  8,  C.  16  Vin.  Abr.  262, 

(2)  K.  B.   H.    12  Geo.  11.   (1738),      in  marg. 
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Brunt  there  is  nothing  in  the  11  Hen.  VII.  c.  12,  to  show  that  the  order 
.wam)le.  must  be  made  before  the  action  is  commenced.  That  Act  con- 
templates the  suit  in  two  stages :  1st,  there  is  a  provision  as  to  the 
granting  of  the  writ ;  and,  2ndly,  as  to  the  suit  being  carried  on  free 
of  expense,  "  after  the  said  writ  or  writs  be  returned."  The  words 
of  the  statute  are,  "  that  every  poor  person  or  persons  which  have 
or  hereafter  shall  have  cause  of  action  or  actions  against  any  person 
or  persons  within  this  realm,  shall  have,  by  the  discretion  of  the 
Chancellor  of  this  realm  for  the  time  being,  writ  or  writs  original, 
or  writs  of  subpoena,  according  to  the  nature  of  their  causes,  there- 
fore nothing  paying  to  your  Highness  for  the  seals  of  the  same, 
nor  to  any  person  for  the  writing  of  the  same  writ  or  writs  to  be 
hereafter  sued;  and  that  the  said  Chancellor  for  the  time  being 
shall  assign  such  of  the  clerks,  which  shall  do  and  use  the  making 
and  writing  of  the  same  writs,  to  write  the  same  ready  to  be  sealed, 
and  also  learned  counsel  and  attorneys  for  the  same,  without  any 
reward  taken  therefore ;  and  after  the  said  writ  or  writs  be  returned, 
if  it  be  afore  the  King  in  his  Bench,  the  justices  there  shall  assign 
to  the  same  poor  person  or  persons  counsel  learned,  by  their  dis- 
cretions, which  shall  give  their  counsels,  nothing  taking  for  the 
same ;  and  likewise  the  justices  shall  appoint  attorney  and  attorneys 
for  the  same  poor  person  or  persons,  and  all  other  officers  requisite 
and  necessary  to  be  had  for  the  speed  of  the  said  suits  to  be  had 
and  made;  which  shall  do  their  duties  without  any  reward  for 
their  counsels  help  and  business  in  the  same ;  and  the  same  law 
and  order  shall  be  observed  and  kept  of  all  such  suits  to  be  made 
afore  the  King's  justices  of  his  Common  Place  and  Barons  of  his 
Exchequer,  and  all  other  justices  in  the  courts  of  record  where  any 
[  'sas  ]  suit  *8hall  be."  The  doubt  arises  upon  the  23  Hen.  VIII.  c.  15, 
which  gives  costs  to  the  defendant  upon  a  nonsuit  or  verdict,  and 
by  sect.  2  provides,  "  that  all  and  every  such  poor  person  or  persons 
being  plaintiff  or  plaintiffs  in  any  action  of  debt,  &c.,  which,  at  the 
commencement  of  their  suits  or  actions,  be  admitted  by  discretion 
of  the  Judge  or  Judges  where  such  suits  or  actions  shall  be  pursued 
or  taken,  to  have  their  process  and  counsel  of  charity  without  any 
money  or  fee  paying  for  the  same,  and  shall  not  be  compelled  to 
pay  any  costs  by  virtue  and  force  of  this  statute,  but  shall  suffer 
other  punishment  as  by  the  discretion  of  the  justices  or  Judges 
afore  whom  such  suits  shall  depend,  shall  be  thought  reasonable." 
It  is  submitted  that  this  statute  does  not  necessarily  or  even 
reasonably  lead  to  the  inference,  that  an  order  to  admit  a  plaintiff 
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to  sue  in  forma  pauperis  must  be  made  at  the  commencement  of  Bbunt 
the  suit;  for  it  is  material  to  observe  that  the  words,  *'at  the  wa^lb. 
commencement  of  their  suits  or  actions/'  do  not  occur  for  the  first 
time  in  the  excepting,  but  in  the  enacting  part  of  the  statute.  In 
Blood  V.  Lee  (i),  Wilmot,  Ch.  J.  cited,  from  his  manuscript  notes, 
a  case  of  Oats  v.  Holiday,  Trin.  T.  22  &  28  Geo.  II.,  in  which  it 
was  first  doubted,  whether  a  plaintiff  could  be  admitted  in  forma 
pauperis,  after  the  commencement  of  the  suit ;  but  at  length  it  was 
resolved  he  might  be  so  admitted  at  any  stage  of  the  action.  Blood 
v.  Lee  was  undoubtedly  adjourned,  but  not  upon  this  point,  as  was 
supposed  by  Parke,  B.  in  Casey  v.  Tomlin.  In  the  case  of  Blood  v. 
Lee,  an  action  of  assumpsit  commenced  in  the  Palace  Court,  was 
removed  by  the  defendant  into  the  King's  Bench  by  habeas  corpus. 
The  cause  being  at  issue,  and  the  plaintiff  not  having  proceeded  to 
trial  in  due  time  after  issue  joined,  the  defendant  gave  him  notice 
of  motion  for  judgment  as  in  case  of  a  nonsuit.  Before  the  motion 
came  *on,  the  plaintiff  (being  a  poor  man)  applied  to  be  admitted,  [  *639  ] 
and  was  admitted,  to  proceed  in  the  suit  itiformd  pauperis.  After- 
wards, upon  showing  cause,  this  rule  was  made  absolute,  because 
the  plaintiff  or  his  attorney  would  not  undertake  to  pay  the  costs 
of  that  application  to  the  Court ;  whereupon  judgment  as  in  case 
of  a  nonsuit  was  entered.  The  plaintiff  being  then  taken  in  execu- 
tion upon  that  judgment,  it  was  moved  that  he  might  be  discharged 
out  of  custody  on  the  ground  that  a  pauper  was  not  liable  to  costs 
in  that  case.  It  appears,  therefore,  that  in  Blood  v.  Lee  the 
practice  of  admitting  a  plaintiff  to  sue  in  fomid  pauperis,  pendente 
lite,  was  recognised  and  acted  upon  by  the  Court.  The  practice 
was  also  recognised  by  the  Court  of  Exchequer  in  Jones  v.  Peers  {2), 
where  an  order  was  made  after  the  commencement  of  the  action, 
admitting  the  plaintiff  to  prosecute  his  Skction  in  forma  pauperis  ; 
and  an  application  by  the  defendant  for  security  for  and  taxation 
of  the  costs  previously  incurred,  was  made  two  years  afterwards. 
The  Court,  however,  refused  the  application,  and  gave  a  retrospective 
effect  to  the  order. 

(TiNDAL,  Ch.  J. :  In  Manning's  Exchequer  Practice,  p.  187  (3),  a 
rule  of  the  8  Geo.  I.  is  given,  which  provides  '*  that  a  person  to 
whom  the  privilege  of  suing  in  forma  paupens  is  granted  pendente 
lite,  must  give  security  to  pay  the  costs  incurred  before  admittance.") 

(1)  3  Wils.  24 ;  and  see  16  Vin.  Abr.  (2)  M'Clel.  &  Y.  282. 

262,  pi.  12.  (3)  Isted.  vol.  i. 
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Brunt  Storks,  Serjt.,  was  then  called  upon  by  the  Court  : 

V, 

Wabdle.  It  is  clear  that  the  statutes  11  Hen.  VII.  c.  12,  and  28  Hen.  \TII. 
c.  15,  only  contemplate  the  admission  of  the  plaintiff  to  sue  in 
forma  pauperis  at  the  commencement  of  the  suit.  It  may  be 
admitted  that  the  case  of  Langley  v.  Blackerhy  is  an  authority 
the  other  way ;  but  the  recent  cases  of  Foss  v.  Racine  and  Lovewell 
[  ♦540  ]  V.  Curtis  are  in  favour  of  the  defendant ;  *and  although  the  Ck)urt 
of  Exchequer,  in  Casey  v.  Tomlin,  declined  to  decide  the  point,  the 
Judges  expressed  a  strong  opinion  against  the  practice  of  admitting 
parties  to  sue  in  forvid  pauperis,  pendente  lite. 

(Maule,  J. :  In  Comyns's  Digest,  tit.  Forma  Pauperis  (A.),  a  rule 
of  the  Court  of  Exchequer  is  referred  to,  which  shows  that  in  1717 
the  practice  in  that  Court  was  to  admit  plaintiffs  to  sue  in  forma 
pauperis,  pendente  lite.  It  is  there  also  said  that  if  a  plaintiff  shall 
be  dispaupered,  he  shall  not  afterwards  be  admitted  to  sue  in  forma 
pauperis.) 

The  argument  derived  from  the  practice  upon  the  subject  is  entitled 
to  no  great  weight.  These  are  statutes  which  ought  to  be  strictly 
construed.  If  the  Legislature  had  intended  to  grant  the  privilege 
at  any  period  of  the  suit,  they  would  have  used  expressions  which 
would  have  left  no  doubt  upon  the  point. 

TiNDAL,  Ch.  J. : 

It  appears  to  me  that  this  question  is  to  be  decided  upon  the 
proper  construction  of  the  11  Hen.  VII.  c.  12,  and  28  Hen.  VIII. 
c.  15 ;  because,  after  what  fell  from  the  learned  Barons  in  Casey 
V.  Tomlin,  I  think  that  the  Court  of  Exchequer  purposely  left 
the  point  open  for  further  consideration.  The  statute  of  the 
11  Hen.  VII.  c.  12,  is  an  enabling  statute,  passed  for  the  purpose 
of  conferring  a  boon  upon  the  poor,  its  title  being  ''  A  mean  to  help 
and  speed  poor  persons  in  their  suits."  Therefore,  unless  the  Act 
in  express  terms,  or  by  necessary  implication,  requires  that  a 
plaintiff  shall  only  be  admitted  to  sue  in  forma  pauperis  before  the 
commencement  of  his  suit,  we  cannot  import  into  it  any  such 
condition.  The  statute  contains  no  such  condition.  There  are  no 
words  to  be  found  in  it  indicating  any  intention  that  if  a  party 
becomes  a  pauper  in  the  progress  of  his  suit,  he  shall  not  be 
entitled  to  the  benefit  of  the  statute.  With  respect  to  the 
23  Hen.  VIII.  c.  15,  it  does  not  appear  to  me  to  warrant  the 
[  *54i  ]       position   for  which  *the  defendant  contends.     That  statute  was 
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the  first  to  give  costs  to  the  defendant  where  a  plaintiff  became  nonsuit,  Bbunt 
or  a  verdict  passed  against  him ;  and  foreseeing  that  cases  might  arise  wabdl^* 
in  which  plaintiffs  might  be  admitted  to  sue  in  forma  pauperis,  the 
second  section  provides  "that  all  and  every  such  poor  person  or 
persons  being  plaintiff  or  plaintiffs  in  any  action  of  debt,  &c.  which, 
at  the  commencement  of  their  suits  or  actions,  be  admitted,  by  dis- 
cretion of  the  Judge  or  Judges,  where  such  suits  or  actions  shall  be 
pursued  or  taken,  to  have  their  process  and  counsel  of  charity,  without 
any  money  or  fee  paying  for  the  same,  shall  not  be  compelled  to  pay 
any  costs  by  virtue  and  force  of  this  statute ;  but  shall  suffer  other 
punishment  as  by  the  discretion  of  the  justices  or  Judge  afore  whom 
such  suits  shall  depend,  shall  be  thought  reasonable."  The  proper 
construction  of  that  Act  may  be  to  place  persons  suing  in  forind 
pauperis  in  a  less  favoured  position  where  they  are  so  admitted 
pendente  lite ;  but  it  does  not  deprive  them  of  the  benefit  of  the  former 
statute.  With  respect  to  the  cases,  first,  there  is  Langley  v.  Blackerby, 
which  seems  to  be  a  distinct  authority  that  a  party  may  be  admitted 
to  sue  as  a  pauper  after  the  commencement  of  the  action.  There  is 
also  the  case  of  Brittain  v.  GrenviUe  (i).  There,  the  defendant  in 
ejectment,  after  issue  joined,  obtained  a  trial  at  Bar  on  consenting 
to  pay  Bar  costs  and  receive  Nisi  Frius  costs.  Afterwards  the 
lessor  was  admitted  to  sue  in  fornut  pauperis ;  which  shows  that  at 
that  time,  at  least,  the  Courts  thought  that  a  party  might  be  so 
admitted  after  action  brought.  And  the  rule  in  the  Exchequer, 
already  adverted  to,  that  where  a  party  is  admitted  to  sue  in  forma 
pauperis,  pendente  lite,  he  shall  give  an  undertaking  that  he  will 
pay  the  costs  already  incurred,  if  he  should  become  liable  to  them, 
shows  *that  such  was  the  general  and  recognised  practice.  But,  after  [  *6^2  ] 
all,  is  the  11  Hen.  VII.  c.  12,  any  thing  more  than  confirmatory  of 
the  common  law  ?  In  the  learned  report  of  the  Serjearits'  case  by 
my  brother  Manning,  p.  41,  note  (d),  a  case  is  referred  to  that 
occurred  in  the  15  Edw.  IV.,  twenty  years  before  the  passing  of 
that  Act,  from  which  it  appears  that  at  common  law  if  a  party 
would  swear  that  he  could  not  pay  for  entering  his  pleadings, 
the  officer  was  bound  to  enter  them  gratis;  and  that  in  this 
Court  there  was  a  '^ presignator  pur  les  poers."  It  seems  tome 
that  the  proper  conclusion  for  us  to  come  to  is,  that  this  plaintiff 
was  entitled  to  be  admitted  to  sue  in  forma  pauperis,  pendente  lite, 
and  that  the  rule  must  be  discharged. 

(1)  2  Str.  1121 ;  S.  C.  16  Vin.  Abr.  262,  pi.  15,  by  tbe  name  of  Briiion  d. 
TTeWv.  Qrmmlh. 
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Bbukt   Goltham,  J. : 

r. 

Wabdlb.  I  am  of  the  same  opinion.     Foggy.  Racine  and  Lovewell  v.  Curtis 

were  cases  relating  to  costs;  and  the  attention  of  the  Coart  of 
Exchequer  being  naturally  drawn  to  the  28  Hen.  YUI.  c.  12,  upon 
that  statute,  they  came  to  a — somewhat  hasty — conclusion  that  a 
party  was  not  entitled  under  the  statute  of  Henry  YII.  to  sue  in 
forma  pauperis  unless  the  application  was  made  at  the  commence- 
ment of  the  suit.  If  the  view  taken  by  my  brother  Storks  he 
correct,  the  Court,  in  Lovewell  v.  Curtis,  had  no  authority  to  give 
the  plaintiff  the  option  to  be  dispaupered  or  find  security  for  costs. 
Looking  both  at  the  common  law  and  at  the  statutes,  it  seems  to 
me  that  there  is  no  ground  for  this  application. 

Ebskine,  J. : 

This  is  not  a  question  arising  upon  the  28  Hen.  \1II.  c.  15,  as 
to  what  would  be  the  effect  of  the  plaintiff's  being  nonsuited,  or 
of  a  verdict  passing  against  him ;  but  whether  the  original  order 
admitting  the  plaintiff  to  sue  infortnd  pauperis  after  the  commence- 
ment of  the  action,  was  a  valid  order  or  not.  When  we  find  that 
[  *643  ]  from  an  early  period  it  has  been  the  practice  *of  the  Courts  to 
admit  parties  so  to  sue,  pendente  lite,  and  that  there  was  a  rale  of 
the  Court  of  Exchequer  in  the  year  1717,  providing  for  such  a  case, 
we  must  take  it  for  granted  that  the  order  was  properly  made, 
unless  it  can  be  shown  that  it  is  inconsistent  either  with  the 
common  law  or  the  statutes.  With  respect  to  the  11  Hen.  VII. 
c.  12,  there  is  nothing  in  that  statute  inconsistent  with  the 
order,  or  tending  to  restrict  the  Court  from  admitting  parties 
to  sue  in  fornid  pauperis^  after  the  commencement  of  the  action. 
The  cases  in  the  Exchequer,  where  the  question  arose,  not  upon 
the  11  Hen.  VII.,  but  upon  the  23  Hen.  VIII.,  are  not  necessarily 
inconsistent  with  the  validity  of  this  order.  It  has  been  said  that 
the  Court  of  Exchequer  has  expressed  a  strong  opinion  that  an  order 
like  the  present  could  not  be  granted  after  the  commencement  of  the 
suit.  But  in  Casey  v.  Tomlin  that  Court  appear  to  have  thought 
that  their  former  opinion  was  not  fully  warranted,  and  they  seem  to 
have  wished  to  leave  the  point  open  for  further  consideration. 

Mauls,  J. : 

I  also  am  of  opinion  that  this  rule  should  be  discharged.  The 
objection  to  the  order  of  my  brother  Coltman  is,  that  the  Court 
has  no  power  to  admit  a  party  to  sue  in  forma  pauperis,  petidente 
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lite ;  and  the  objection  is  sought  to  be  supported  by  the  recent  Brunt 
decisions  in  the  Court  of  Exchequer.  Those  decisions,  however,  wabdle. 
are  open  to  the  observations  which  have  been  already  made, — that 
they  were  cases  relating  to  costs,  and  that  the  attention  of  the 
Court  does  not  appear  to  have  been  called  to  the  undoubted 
common  law  authority  of  the  Court  to  admit  parties  to  sue  in  forma 
pauperis.  The  authority  cited  by  my  Lord  from  the  Serjeants'  case 
shows  that  so  early  as  the  15  Edw.  IV.  it  was  the  established 
practice  to  admit  a  party  to  sue  in  forma  pauperis ;  and  various 
instances  are  to  be  found  in  the  *books,  of  parties  being  so  [  *544  ] 
admitted  after  the  commencement  of  the  suit.  The  statute  of  the 
11  Hen.  YII.  does  not,  in  terms,  extend  to  criminal  proceedings ; 
and  yet  it  has  been  the  practice  of  the  Court  of  Queen's  Bench 
to  admit  parties  to  defend  indictments  in  forma  pauperis  which 
could  only  be  done  by  virtue  of  its  common  law  authority.  There 
is  nothing  in  the  11  Hen.  YII.  c.  12,  to  limit  the  power  of  the 
Court  to  admit  a  plaintiff  to  sue  in  forma  pauperis  at  the  com- 
mencement of  the  action.  On  the  contrary,  as  the  common  law 
Courts  had  nothing  to  do  with  the  original  writ  until  it  was 
returned,  their  power  did  not  arise  until  after  the  suit  had  been 
commenced,  and,  consequently,  the  statute  was  clearly  meant  to 
apply  to  persons  who  had  already  commenced  their  actions.  With 
respect  to  the  23  Hen.  VIII.  c.  15,  although  the  Court  of  Exchequer 
seem  to  have  thought  that  it  required  the  plaintiff  to  be  admitted 
to  sue  in  forma  pauperis  before  the  commencement  of  the  suit,  it 
appears  to  me  to  have  a  bearing  the  other  way.  The  first  section 
enacts  that  '*  in  trespass  upon  the  statute  5  Eic.  II.  (stat.  1,  c.  8) 
debt,  covenant,  detinue,  account,  trespass  on  the  case,  or  upon 
any  statute  for  an  offence  or  wrong  personal  immediately  supposed 
to  be  done  to  the  plaintiff,  if  the  plaintiff,  after  the  appearance  of 
the  defendant,  be  nonsuited,  or  a  verdict  pass  against  him,  the 
defendant  shall  have  judgment  to  recover  his  costs  against  the 
plaintiff,  to  be  assessed  and  taxed  by  the  discretion  of  the  Judge  or 
Judges  of  the  Court  where  such  action  shall  be  commenced  or  sued; 
and  shall  have  such  process  and  execution  for  the  recovery  of  the 
same  against  the  plaintiff,  as  the  plaintiff  should  or  might  have 
had  against  the  defendant,  in  case  judgment  had  been  given  for  the 
plaintiff;"  and  by  the  second  section  it  is  provided  that  "every 
poor  person  or  persons  being  plaintiff  or  plaintiffs  in  any  action  of 
debt  &c.  which  at  the  commencement  of  their  "^^suits  or  actions  be  [  *545  J 
admitted,  by  discretion  of  the  Judge  or  Judges  where  such  suits  or 
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bbumt  actions  shall  be  parsned  or  taken,  to  have  their  process  and  counsel, 
Wardle.  of  charity,  without  money  or  fee  paying  for  the  same,  shall  not  be 
compelled  to  pay  any  costs  by  virtue  and  force  of  that  statute,  but 
shall  suffer  other  punishment,  as  by  the  discretion  of  the  justices 
or  Judge  afore  whom  such  suits  shall  depend  shall  be  thought 
reasonable."  This  section  does  not  say  that  every  person  who 
shall  be  so  admitted  to  sue  in  forma  pauperis  shall  be  relieved  from 
the  costs ;  but  that  every  person  ''  which  at  the  commencement  of 
their  suits  or  actions  "  shall  be  admitted,  &c.  The  insertion  of  the 
words  *'  at  the  commencement  of  their  suits  or  actions  "  may  be 
accounted  for,  either  by  their  being  unnecessarily  inserted,  or  by 
their  being  introduced  for  the  purpose  of  depriving  of  the  benefit 
of  that  provision,  such  persons  as  might  be  admitted  to  sue  as 
paupers  after  the  commencement  of  the  action — assuming  that 
they  might  be  so  admitted  pendente  lite.  I  think  therefore  the 
proper  construction  of  this  statute  is,  that  parties  may  be  admitted 
to  sue  in  forma  pauperis  after  the  commencement  of  their  action. 
Then  we  find  that  there  is  a  rule  in  Exchequer,  made  in  1717, 
providing  for  what  should  be  done  when  plaintiffs  were  admitted 
to  sue  in  found  pauperis,  pendente  lite ;  and  it  is  not  denied  that 
there  is  a  long  established  practice  in  favour  of  the  authority  of  the 
Courts  to  admit  plaintiffs  so  to  sue.  Upon  what  conditions  that 
should  be  done,  is  a  point  which  has  not  been  raised  in  this  case. 

Rule  discharged,  the  costs  to  be  costs  in  the  cause  (l). 


1841.  In  re   ANN  LLOYD. 

•      '  (3  Man.  &  G.  547—549 ;  S.  C.  4  Scott,  N.  R.  200 ;  5  Jur.  1198.) 

f.  ^^^  J  The  mother  of  an  illegitimate  child  of  between  eleven  and  twelve  years 

of  age  obtained  an  hahats  carpm  directed  to  the  putative  father,  to  bring 
her  up  before  the  Court.  On  the  child  being  pi*oduced,  in  obedience  to  the 
writ,  the  Court  declared  that  she  might  use  her  own  discretion  as  to  where 
she  would  go,  and  the  child  being  unwilling  to  go  with  her  mother,  the 
Court  would  not  permit  the  mother  to  take  her  by  force. 

A  HABEAS  cojRPf'S  having  been  issued  on  the  application  of 
Ann  Lloyd  Bowser,  the  wife  of  Samuel  Bowser,  of  Pembrey,  in 
the  county  of  Carmarthen  (but  from  whom  she  was  then  living 
separate),  directed  to  a  Mr.  Lloyd,  commanding  him  to  bring  up 

(1)  See  the  oath  of  oflBce  taken  by  Lord  Brooke  j»r«^w<^^#ry,  prothonotary, 

J.   Brown  upon  his  appointment  or  pur  les  porea^  Bro.  Abr.  Fees,  pi.  o, 

election  (un  J.  Brown  f nit  islien)  to  be  Officer,  pi.  15),  in  the  Common  Bench 

preeignator  for  the  poor  (called  by  T.  15  Edw.  IV.  fo.  26,  pi.  2. 
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the  body  of  Ann  Lloyd,  an  infant  between  eleven  and  twelve  years         in  re 
of  age,  the  natural  child  of  the  said  Mr.  Lloyd  and  Ann  Lloyd 
Bowser,  born  previously  to  her  marriage, 

Atcherley,  Serjt.  now  on  behalf  of  Mr.  Lloyd,  produced  the 
child  in  obedience  to  the  writ,  leaving  the  Court  to  deal  with  her 
as  they  might  think  proper. 

Ludlow,  Serjt.  in  support  of  the  claim  of  the  mother : 

As  the  father  does  not  interfere,  the  question  is,  whether  the 
child  is  to  be  allowed  to  choose  for  herself.  By  the  new  poor  law, 
4  &  5  Will.  IV.  c.  76,  s.  71,  the  burden  of  supporting  the  child  is 
thrown  on  the  mother. 

(TiNDAL,  Ch.  J. :  As  this  child  was  born  previously  to  the  passing 
of  that  statute,  it  does  not  apply. 

Maule,  J. :  The  fifty-seventh  section  enacts,  "  that  every  man 
who  from  and  after  the  passing  of  this  Act,  shall  marry  a  woman 
having  a  child  or  children  at  the  time  of  such  marriage,  whether 
such  child  or  children  be  legitimate  or  illegitimate,  shall  be  liable 
to  maintain  such  child  or  children  as  a  part  of  his  family,  and  shall 
be  chargeable  with  all  relief,  or  the  cost  price  thereof,  granted  to, 
or  on  account  of,  such  child  or  children,  until  such  child  or  children 
shall  respectively  attain  the  age  of  sixteen,  or  until  the  death  of 
the  mother  of  such  child  or  children."  According  to  that  clause, 
the  applicant's  husband  would  appear  to  be  the  fit  person  *to  have  [  *648  ] 
the  custody  of  the  child.) 

If  brought  into  Court  by  a  stranger,  the  detention  of  the  child 
must  be  considered  as  unjustifiable  as  against  the  mother;  if  by 
the  father,  then  he  brings  her  ready  to  be  given  up  as  the  Court 
may  direct.  It  is  not  competent  for  the  parties  bringing  the  child 
to  set  up  any  will  or  predilection  on  her  part. 

(TiNDAL,  Ch.  J. :  If  she  was  fourteen  she  clearly  might  elect  for 
herself. 

CoLTMAN,  J. :  On  what  legal  ground  do  you  put  the  mother's 
right  to  the  custody  of  this  child  ?) 

She  is  to  be  considered  as  a  derelict  child,  being  abandoned  by  her 
father. 
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In  re  (Maule,  J. :  Suppose  she  had  been  brought  up  on  habeas  carpus 

at  the  instance  of  a  stranger,  could  the  Court  order  her  to  be  given 
up  to  him  ?  How  does  the  mother  of  an  illegitimate  child  differ 
from  a  stranger  ? 

TiNDAL,  Ch.  J. :  If  this  had  been  a  young  child  I  should  feel  no 
difficulty,  for  the  case  would  then  fall  within  Rex  v.  Hopkins  (i)^ 
where  the  Court  returned  the  child  to  the  custody  of  the  mother.  But 
here  the  child  can  speak  for  herself.  Suppose  she  were  to  say  that 
she  would  not  go  with  her  mother,  we  could  not  force  her  to  do  so.) 

There  is  no  difference  between  an  infant  and  a  girl. 

(TiNDAL,  Ch.  J. :  There  is  this  difference,  one  cannot  complain  of 
illegal  restraint,  but  the  other  may.) 

It  is  clear  that  the  Court  has  authority  to  deliver  her  to  the 
mother :  Rex  v.  Soper  (2),  Rex  v.  Moseley  (s). 

(TiNDAL,  Ch.  J. :  Those  cases,  and  particularly  the  latter,  proceeded 
on  the  ground  that  the  putative  father  had  obtained  possession  of 
the  children  by  force  or  fraud,  and  they  were  infants  of  tender  age. 

Maule,  J.  referred  to  Rex  v.  Delaval  (4).) 

Ex  pai-te  Skinner  (5),  Ex  parte  M'Clellan  (6),  and  Rex  v.  GreenhiU  (7). 
[  *549  ]  In  the  latter  ^case  Lord  Dbkman  says  '*  When  an  infant  is  brought 
before  the  Court  by  habeas  coiyus,  if  he  be  of  an  age  to  exercise  a 
choice,  the  Court  leaves  him  to  elect  where  he  will  go."  This  child, 
however,  cannot  be  considered  as  a  free  agent  in  choosing  with 
whom  she  will  live. 

TiNDAL,  Ch.  J. : 

This  is  a  case  of  some  difficulty,  and  we  cannot  help  feeling 
distressed  at  being  obliged  to  come  to  a  decision  upon  it.  The 
writ  of  habeas  corpus  has  been  obtained  by  the  mother  of  an 
illegitimate  child,  for  the  purpose  of  bringing  her  up  from  the 
custody  of  a  party  with  whom  she  had  been  placed  by  her  putative 
father.     The  child  is  now  in  Court  in  obedience  to  the  writ,  and 

(1)  8  R.  B.  686  (7  East.  579).  (5)  27  B.  B.  710  (9  Moore.  278). 

(2)  2  B.  B.  597  (5  T.  B.  278).  (6)  1  Dowl.  P.  C.  81. 

(3)  7  B.  B.  695.  w.  (5  East,  224,  «.).  (7)  43  B.  B.  440  (4  Ad.  &  El.  624 : 

(4)  3  Burr.   1434;    1  W.   Bl.   410,  6  Nev.  &  M.  244). 
439. 
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appears,  as  she  has  been  sworn  to  be,  between  eleven  and  twelve  in  re 
years  old.  Had  she  been  under  seven  years  of  age,  the  Court 
would  have  said  that  she  could  exercise  no  discretion;  but  she 
is  old  enough  to  choose  for  herself,  and  therefore  we  do  not  feel 
called  upon  to  exercise  a  discretion  for  her.  If  she  is  willing  to  go 
with  her  mother,  she  may,  but  if  she  does  so  it  must  be  her  own 
free  will,  for  no  force  shall  be  used. 

His  Lordship  then  asked  the  child  if  she  would  go  with  her 
mother,  but  she  expressed  a  strong  disinclination  to  do  so.  His 
Lordship  then  told  her  that  she  was  at  liberty  to  go  where  she 
would ;  whereupon  she  left  the  Court  with  the  female  who  had 
accompanied  her  there.  Upon  quitting  the  Court,  the  mother 
attempted  to  take  forcible  possession  of  the  child.  This  being 
made  known  to  the  Chief  Justice,  one  of  the  officers  of  the  Court 
was  sent  with  her  for  her  protection. 


BILLING  V.  DEVATIX  and  Another.  i84i. 

Nov,  20. 
(3  Man.  &  G.  565—575  ;  S.  C.  4  Scott,  N.  B.  175;  11  L.  J.  C.  P.  38 ;  5  Jur.  1182.)  

A  merchant  abroad,  on  the  2l8t  of  August,  1840,  (among  other  bills),  ^  -' 
drew  upon  the  defendants,  his  London  correspondents,  a  bill  for  225/.  at 
eighteen  days*  date,  payable  to  the  plaintifF.  The  defendants  refused  to 
accept  the  bill,  and  on  its  being  presented  for  payment  on  the  11th  of 
September,  refused  to  pay  it.  On  the  13th  the  drawer  died  in  insolvent 
circumstances.  On  the  15th,  the  defendants,  not  being  aware  of  his  death 
or  insolvency,  wrote  to  him  a  letter  cont&ining  this  passage,  **  Bespecting 
your  drafts  on  us,  we  have  to  advise  that  we  have  paid  and  are  prepared  to 
pay  the  following,"  mentioning,  among  other  bills,  the  one  in  question. 
In  a  postscript  they  added,  **  We  have  just  been  informed  that  the  holders 
of  the  bill  above  for  225/.  had  returned  it  to  you.  This  they  had  no  right 
to  do,  as  we  have  already  explained  to  you ;  they  were  bound  to  keep  it 
till  the  following  post  day.  The  said  biU,  we  are  almost  sure,  was 
presented  again  on  Saturday  last ;  therefore  we  cannot  conceive  how  it  can 
have  been  sent  back  before  this  day.  You  ought  to  require  proof  that  this 
bill  has  been  returned  by  Friday's  mail,  otherwise  the  charge  made  thereon, 
cannot  be  demanded  of  you." 

Held,  that  the  letter  contained  an  absolute  promise  to  pay,  which 
amounted  to  a  valid  acceptance  of  the  biU,  and  that  the  effect  of  the  letter 
was  not  destroyed  or  altered  by  the  postscript. 

The  acceptance  of  a  bill  is  not  affected  by  the  fact  that  the  drawer  died 
before  it  was  written. 

Assumpsit,  to  recover  the  amount  of  a  bill  of  exchange,  with 
interest  and  expenses  thereon. 

The  first  count  of  the  declaration  was  apon  the  bill  of  exchange 
before  referred  to,  which  was  therein  alleged  to  have  been  drawn 
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BiLLiKo  by  one  M.  T.  Horsing,  at  Stockholm,  on  the  2l8t  of  Aagust,  1840, 
i>KVAvx,  upon,  and  to  have  been  directed  to,  the  defendants  under  the  firm 
of  Messrs.  Devaux  &  Co.,  for  225Z.  sterling,  payable  eighteen  days 
after  date,  to  the  order  of  the  plaintiff;  averring  that  the 
defendants,  after  the  bill  became  due,  on  the  15th  of  September, 
accepted  the  bill,  but  had  not  paid  the  same.  The  second  count 
was  for  money  had  and  received,  and  the  third,  upon  an  account 
stated.  The  defendants  traversed  the  acceptance  of  the  bill  in  the 
first  count  mentioned,  and,  to  the  second  and  third  counts,  pleaded 
non  assumpserunt.    Issue  thereon. 

The  following  case  was,  under  a  Judge's  order,  pursuant  to  the 
statute,  3  &  4  Will.  IV.  c.  42,  stated  for  the  opinion  of  the  Court. 
[  566  ]  The  bill  of  exchange  described  in  the  declaration  was  drawn  by 

Morsing,  a  merchant  at  Stockholm,  upon  the  defendants,  who  are 
merchants  in  London,  in  favour  of  the  plaintiff,  who  is  also  a 
merchant  at  Stockholm.  The  plaintiff  indorsed  the  bill  to  third 
parties.  It  was  presented  by  the  holder  to  the  defendants  for 
acceptance  on  the  1st  of  September,  1840,  but  refused,  and  was 
protested  for  non-acceptance.  On  the  8th  of  September,  1840,  the 
defendants  wrote  to  Morsing  as  follows :  ''  We  confirm  our  respects 
of  the  4th  inst.,  and  are  now  in  possession  of  your  favour  of  the 
28th  ultimo.  In  answer  thereto  we  can  only  say  that  we  were 
extremely  sorry  to  be  under  the  necessity  to  postpone  the  immediate 
acceptance  of  all  your  drafts;  but  happily  we  have  been  in  a  situa- 
tion to  prevent  any  bills^  being  returned."  On  the  11th  of 
September,  1840,  the  time  which  the  bill  in  question  had  to  run 
being  expired,  ii  was  presented  by  the  holder  to  the  defendants  for 
payment,  but  refused ;  and  it  was  thereupon  protested  and  returned 
to  Stockholm,  where  it  was  taken  up  by  the  plaintiff,  the  first 
indorser,  and  he  was  compelled  to  pay  42.  is.  4(f.  for  charges,  in 
addition  to  the  amount  of  the  bill. 

On  the  11th  of  September,  1840,  being  the  same  day  that  the  bill 
in  question  was  presented  for,  and  refused,  payment,  the  defendants 
wrote  to  Morsing,  '*  We  confirm  our  respects  of  the  8th  instant." 

On  the  18th  of  September,  1840,  Morsing,  the  drawer,  died 
insolvent  at  Stockholm.  Of  this  event  the  defendants  were  not 
aware  until  after  the  writing  of  the  letter  next  mentioned. 

On  the  15th  of  September,  1840,  the  defendants  wrote  a  letter 
addressed  to  Morsing,  of  which  the  following  is  a  copy : 

"  Sir, — Beferring  to  the  letter  we  had  the  honour  of  writing  you 
the instant,  we  have  now  to  acknowledge  the  receipt  of  your's 
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of  the  4th,  which  has  *only  reached  us  via  Hamburgh  late  this      Billing 
afternoon,  advising  us  of  your  draft  on  us  for  300i.  at  fourteen  days      dbvaux. 
date,  order  I.  Paton  &  Co.     We  likewise  note  that  the  bill  of  300Z.       [  •567  ] 
dated  11th  August,  due  8th  instant,  which  had  not  appeared  when 
due,  has  been  returned  to  you :  we  therefore  annul  the  same.    The 
same  mail  (one  still  due)  brings  us  advice  that  all  your  remittances 
are  accepted  except  the  two  bills  of  Banco  Marks,  7,200  and  7,000, 
on  Lutteroth  &  Co.,  who  requested  the  said  bills  might  be  presented 
again  in  a  fortnight. 

"  Respecting  your  drafts  on  us,  we  have  to  advise  that  we  have 
paid,  and  are  prepared  to  pay,  the  following: 

£397  due  15th  instant. 
200    ,,     ,,  ,, 

100  „  11th  „ 
508  „  15th  „ 
425  „  11th  „ 
225    „     „ 

"  C.  Devaux  &  Co." 

**  P.S. — We  have  just  been  informed  that  the  holders  of  the  bill 
above  for  2251.  had  returned  it  to  you.  This  they  had  no  right  to  do  ; 
as  we  have  already  explained  to  you,  they  were  bound  to  keep  it  till 
the  following  post  day.  The  said  bill,  we  are  almost  sure,  was 
presented  again  on  Saturday  last.;  therefore  we  cannot  conQeive 
how  it  can  have  been  sent  back  before  this  day.  You  ought  to 
require  proof  that  this  bill  was  returned  by  Friday's  mail,  otherwise 
the  charges  made  thereon  cannot  be  demanded  of  you." 

The  bill  for  2251.  referred  to  in  the  said  letter  and  postscript  is 
the  bill  in  question  in  this  cause.  This  letter  was  shown,  and  a 
notarial  copy  thereof  was  furnished  by  Morsing's  administrator,  to 

the  plaintiff,  by  whom  the  bill  was,  on  the  October,  1840, 

presented  to  the  defendants,  and  payment  demanded,  but  refused. 

*Under  these  circumstances  the  present  action  has  been  brought.  [  •568  ] 

By  the  law  of  Sweden,  the  payment  of  a  dishonoured  bill  cannot 
be  enforced  in  that  country  against  the  drawer  or  indorser 
thereof  without  production  of  the  original  bill,  together  with 
the  protest. 

If  the  Court  shall  be  of  opinion  that  the  letter  of  the  15th  of 
September,  1840,  above  stated,  constituted  a  valid  acceptance  of  the 
bill  in  question,  or  that,  under  the  circumstances  stated,  the 
defendants  are  liable  upon  the  pleadings,  to  pay  to  the  plaintiff  the 
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Billing  amount  for  which  the  bill  was  drawn,  jadgment  is  to  be  entered  for 
Devauz.  ^6  plaintiff,  by  confession,  for  such  sum  as  the  Court  shall  think 
fit,  besides  costs  of  suit.  But  if  the  Court  shall  be  of  opinion  that 
the  letter  did  not  amount  to  such  an  acceptance,  and  that  the 
circumstances  stated  do  not  create  a  liability  on  the  part  of  the 
defendants,  upon  the  pleadings,  to  pay  the  amount  for  which  the 
bill  was  drawn,  then  a  judgment  of  nolle  prosequi  is  to  be  entered  (i) 
in  this  action. 

Channelly  Serjt.,  for  the  plaintiff : 

It  is  submitted  that  there  was  a  good  and  valid  acceptance  of  the 
bill  in  question.  The  1  &  2  Geo.  IV.  c.  78,  s.  2,  which  requires  the 
acceptance  of  an  inland  bill  of  exchange  to  be  ''  in  writing  on  such 
bill,"  does  not  apply  to  foreign  bills;  and,  consequently,  an  accept- 
ance of  a  foreign  bill  may  still  be  by  letter  (2) .  The  cases  that  show  the 
letter  of  the  15th  of  September,  1840,  was  not  the  less  an  acceptance 
because  it  was  written  after  the  bill  arrived  at  maturity  (3) :  Jack$on 
v.  Pigott  (4) ;  Mutford  v,  Wakot  (6) ;  Christie  v.  Peart  (6).    ♦    ♦    • 

[  569  ]  (Maule,  J. :  The  difficulty  is,  that  the  drawer  was  dead  when 

the  letter  was  written.     Suppose  the  letter  had  remained  in  the 
counting-house  of  the  writers  ?) 

On  Morsing's  death,  the  letter  was  received  by  his  administrator, 
who  exhibited  it  to  the  plaintiff. 

(Maule,  J. :  There  was  a  sufficient  exhibition  of  the  letter  by  the 
administrator  supposing  Morsing  to  have  received  it;  but  the 
difficulty  is,  that  he  did  not  receive  it.) 


Sir    T.    WildCf   Serjt.    (with   whom    was    Barstotc)^   for    the 
defendants : 

The  letter  of  the  15th  of  September  did  not,  under  the  circum- 
[  *570  ]       stances,   amount  to  an   acceptance   *of  the  bill.    Although  not 

(1)  Le,,  a  noUe  prosequi  is    to  be  the  death  of  the  drawer ":  Chalmers  on 
entered,  and  judgment  thereon.  Bills  of  Exchange,  5th  Ed.  182. — ^A.  C. 

(2)  But  see  now  Bills  of  Exchange  (3)  See  now  Bills  of  Exchange  A<^. 
Act,   1882  (45  &  46  Vict.  c.  61),  s.  17  1882,  s.  18  (2). 

(2)  (a).    This  case  is,  however,  still  (4)  1  Ld.  Ray.  364  ;  12  Mod.  212. 

valuable  as  an  authority  for  the  pro-  (5)  1    Jjd.    Bay.    574 ;    Miiford  v. 

position     that     **  the    authority    or  JTaZ/tcoM,  1  Salk.  129,  12  Mod.  410. 

obligation  to  accept  is  not  revoked  by  (6)  7  M.  &  W.  491 ;  9  Dowl.  P.  C.  291. 
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decisive,  it  is  not  an  immaterial  fact  that  such  letter  was  written  Billing 
after  the  bill  arrived  at  maturity,  and  after  Morsing,  the  drawer,  dkvaux. 
had  died  insolvent.  *  *  The  letter  in  question  was  written 
under  the  mistaken  supposition  that  the  bill  had  not  been  returned 
to  Stockholm,  and  also  that  the  drawer  was  living.  It  cannot  be 
doubted  that  the  position  of  the  defendants  was  altered  by  Morsing's 
death,  and  that  the  letter  could  not  be  made  use  of  by  any  other 
person.  Even  admitting  that  the  body  of  the  letter  amounts  to  an 
acceptance,  the  postscript  shows  clearly  that  the  defendants  did  not 
mean  to  pay  the  bill  themselves,  but  expected  it  to  be  paid  by  the 
drawer.     ♦    *    * 

ChanneU,  Serjt.,  in  reply,  was  stopped  by  the  Court.  [  571  ] 

TiNDAL,  Ch.  J. : 

There  are  two  grounds  on  which  the  defendants  contend  they 
are  not  liable  in  respect  of  the  bill  in  question  ;  first,  they  say  that 
their  letter  of  the  15th  of  September,  1840,  did  not,  under  the  circum- 
stances attending  it,  amount  to  a  promise  to  accept  or  to  pay  the 
bill ;  and,  secondly,  whatever  might  be  the  effect  of  the  letter  itself, 
yet,  taken  in  connection  with  the  postscript,  it  did  not  operate  as 
an  acceptance  of  the  bill.  With  respect  to  the  first  point,  I  am  not 
aware  of  any  principle  of  law  by  which,  upon  the  death  of  the 
drawer  of  the  bill,  the  right  and  liabilities  of  the  parties  thereto 
were  at  all  varied.  Supposing  it  to  be  established,  as  it  has  been 
by  the  authorities,  that  an  acceptance  after  the  bill  is  due  is 
binding,  and  that  a  foreign  bill  may  be  accepted  by  letter,  the 
main  question  for  our  consideration  is,  whether,  taking  the  letter 
and  ^postscript  together,  they  amount  to  an  acceptance.  It  is  clear  [  *57-2  ] 
that  when  the  bill  was  drawn,  the  drawer  had  no  funds  in  the 
hands  of  the  drawees  ;  for,  by  their  letter  of  the  8th  of  September, 
they  appear  to  refuse  to  accept  by  reason  of  the  want  of  funds.  At 
the  date,  however,  of  the  letter  of  the  15th  of  September  the 
defendants  seem  to  be  in  possession  of  remittances  to  meet  the  bills 
enumerated  in  that  letter ;  for  they  say  at  the  conclusion : 
"  Respecting  your  drafts  on  us,  we  have  to  advise  that  we  have 
paid,  and  are  prepared  to  pay,  the  following ;  "  and  a  list  is  added 
containing  the  bill  in  question.  They  leave  it  uncertain  which 
bills  are  paid  and  which  they  are  prepared  to  pay  ;  but  the  drawer 
is  distinctly  told  that  the  whole  are  provided  for ;  and  if  the  letter 
had  stopped  there,  no  doubt  could  have  been  entertained,  as  it 
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Billing  contains  a  clear  and  unequivocal  promise.  But  it  is  said  that  the 
devaux.  letter  is  qualified  by  the  postscript,  which  is  as  follows :  "  We  have 
just  been  informed  that  the  holders  of  the  bill  above  for  225Z.  had 
returned  it  to  you.  This  they  had  no  right  to  do ;  as  we  have 
already  explained  to  you  they  were  bound  to  keep  it  till  the  following 
post  day.  The  said  bill,  we  are  almost  sure,  was  presented  again 
on  Saturday  last ;  therefore  we  cannot  conceive  how  it  can  have 
been  sent  back  before  this  day.  You  ought  to  require  proof  that 
this  bill  had  been  returned  by  Friday's  mail,  otherwise  the  charges 
made  therein  cannot  be  demanded  of  you."  It  is  not  possible  to 
give  to  this  postscript  the  effect  ascribed  to  it  by  the  defendants. 
The  writers  are  evidently  alive  to  the  fact  that  the  bill  had  been 
returned  to  Stockholm ;  but  they  do  not  retract  the  promise  made 
in  the  letter  to  appropriate  the  remittances  received  to  the  payment 
of  this  and  the  other  bills.  It  appears  to  me  that  the  only  object 
of  the  postscript  is  to  put  the  drawer  on  his  guard  against  some 
improper  demands  which  they  conceive  may  be  made  upon  him. 
f  ♦573  ]  Looking  *at  the  letter  in  connection  with  the  postscript,  it  amounts 
to  a  promise  to  pay  the  bill  in  question,  which  promise,  in  point  of 
law,  constitutes  a  sufficient  acceptance. 

COLTMAN,  J. : 

The  body  of  the  letter  of  the  15th  of  September  amounts,  in  my 
opinion,  to  an  unqualified  acceptance  of  the  bill  in  question ;  and  I 
do  not  think  that  such  acceptance  is,  in  any  degree,  retracted  or 
affected  by  the  postscript.  Two  circumstances  have  been  relied  on 
as  taking  this  case  out  of  the  ordinary  rule.  The  first  is  the 
insolvency  of  Morsing,  of  which  the  defendants  were  not  aware  at 
the  time  that  they  made  the  promise ;  and  a  passage  has  been  cited 
from  Beawes*s  Lex  Mercatoria,  from  which  an  inference  has  been 
sought  to  be  drawn  that  the  insolvency  of  the  drawer  cancels  an 
acceptance  like  the  present,  or,  at  least,  makes  it  revocable.  I  am 
not  aware  of  any  authority  for  such  a  position ;  and  the  conclusion 
attempted  to  be  deduced  from  the  passage  appears  to  me  to  he  a 
misapprehension  of  the  meaning  of  the  writer,  who  is  evidently 
referring,  as  has  been  suggested  by  my  brother  Maule,  to  such  a 
promise  as  does  not  amount  to  an  acceptance.  The  other  circum- 
stance which  has  been  relied  on  is,  that  Morsing,  the  drawer,  was 
dead  at  the  time  that  the  letter  was  written  to  him,  and  therefore 
that  it  is  to  be  considered  as  mere  waste  paper.  Possibly  that 
might  be  the  case  were  its  effects  confined  to  the  parties  themselves. 
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Bat  here,  the  bill  bad  been  put  in  circalation ;  and  the  collateral  Billing 
promise,  when  given,  operated  for  the  benefit,  not  only  of  the  devaux. 
drawer,  but  of  every  other  party  connected  with  the  bill ;  and 
in  this  respect  there  is  no  difference,  that  I  can  see,  between 
sach  an  acceptance  as  this  by  letter  and  an  acceptance  by 
writing  on  the  face  of  the  bill,  which,  there  can  be  no  doubt, 
would  not  have  been  affected  by  the  death  of  the  drawer  before 
it  was  written. 

Erseine,  J.,  having  heard  only  a  part  of  the  argument,  merely       [  574  ] 
expressed  his  concurrence  in  what  had  fallen  from  the  Chief  Justice 
and  Mr.  Justice  Coltman. 

Maule,  J. : 

I  also  am  of  opinion  that  the  plaintiff  is  entitled  to  judgment. 
The  letter  of  the  15th  of  September  contains  an  unqualified  promise 
to  pay  the  bill  in  question  ;  and  such  promise,  made  with  reference 
to  a  foreign  bill,  as  this  is,  constitutes  a  good  and  valid  acceptance. 
The  defendants  say  in  their  letter,  that  they  are  prepared  to  pay 
the  bill ;  apparently  out  of  certain  remittances  which  they  had 
received  from  the  drawer.  In  my  opinion  the  letter  amounts  to  as 
clear  and  distinct  a  promise  to  pay  as  well  could  be  made.  But  it 
is  said  that  the  letter  was  written  under  a  misapprehension  as  to 
facts,  and  before  the  defendants  knew  that  the  bill  had  been 
returned.  But  although  the  letter  itself  was  written  before  the 
information  reached  them,  the  postscript  shows  that  it  was  not  sent 
until  they  were  aware  of  that  circumstance ;  and  consequently  the 
letter  was  dispatched  with  full  knowledge  of  the  bill  having  been 
returned  to  the  drawer  at  Stockholm.  The  defendants  having 
made  an  express  promise  in  the  letter,  if  they  intended  to  revoke 
that  promise  in  the  postscript,  they  should  have  done  so  in  clear 
and  explicit  terms.  It  is  however  enough  to  say  that  there  is 
nothing  in  the  postscript  to  revoke  the  unqualified  promise  con- 
tained in  the  letter;  and,  taking  the  letter  to  have  passed  inter 
viroSf  there  can  be  no  doubt  as  to  its  constituting  an  acceptance. 
But  it  has  been  said  that  if  the  defendants  had  known  that  Morsing 
was  either  dead  or  dying  at  the  time,  they  would  not  have  made 
such  a  promise.  Supposing  that  were  so,  the  argument  would 
apply  to  every  mercantile  transaction.  When  a  man  enters  into  a 
contract  and  does  not  intend  to  be  bound  in  the  event  of  the  death 
of  the  party  with  whom  he  contracts,  he  should  introduce  *such  a       [  •sts  ] 
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Billing      stipalation  into  the  contract.     Here,  the  letter  operates  for  the 
Devaux.      benefit  of  Morsing's  estate ;  for  his  death  coald  not  vary  the  rights 
and  liabilities  of  third  parties. 

Judgment  for  the  pUuniiff, 


1841.  MOKKELL  V.  MAKTIN. 

'^JT'^l''  (iJ  Man.  &  G.  581—597 ;  S.  C.  4  Scott,  N.  E.  300 ;  11  L.  J.  M.  C.  22.) 

Beplevin  by  A.  against  B.  for  taking  the  goods  of  A.    Plea,  that  after 

[  ^^^  ]  the  passing  of  the  5  &  6  Will.  IV.  c.  50,  two  justices  made  their  warrant  in 

writing,  directed  to  the  surveyors  of  the  highways  (waywardens)  of  H., 
and  to  the  constable  of  that  parish,  reciting  that  by  a  certain  rate.  A., 
occupier  of  lands  in  H.,  was  duly  assessed  to  the  repair  of  the  highways  of 
the  said  parish  in  a  certain  sum,  which  had  been  demanded,  but  that  A. 
had  refused  to  pay  the  same,  and  that  he  had  been  summoned  and  had  not 
appeared,  whereupon  the  waywardens  were  commanded  to  levy  the  amount 
by  distress  and  sale  of  his  goods.  The  plea  then  stated  that  the  defendant 
was  constable,  and  that  C.  and  D.  were  surveyors  (waywardens)  of  H.,  and 
that  the  warrant  being  delivered  to  0.  and  D.  and  to  B.,  the  latter,  in  aid 
of  G.  and  D.,  and  by  virtue  of  the  warrant,  seized  the  goods  of  A. 

Held,  on  general  demurrer,  that  the  plea  was  neiUier  in  form  nor  in 
substance,  a  plea  under  the  statute ;  and  that  it  was  not  a  good  plea  at 
common  law,  inasmuch  as  it  did  not  allege  that  the  justicee  had 
jurisdiction  over  the  subject-matter  in  respect  of  which  the  warrant  was 
granted. 

Bbplbvin.  The  declaration  stated,  that  on  the  28th  of  February, 
1887,  at  the  parish  of  Hawkhurst,  in  the  county  of  Kent,  in  a 
certain  place  there  called  &c.,  the  defendants  took  divers,  to 
wit,  two  stacks  of  wheat  of  the  plaintiff  of  great  value,  to  wit  &c., 
and  unjustly  detained  the  same,  against  sureties  and  pledges, 
until  &c. 

The  defendant  pleaded,  inter  alia,  that  after  the  passing  of  an 
Act  of  Parliament  made  and  passed  in  the  6th  year  of  the  reign 
of  King  William  lY.,  intituled  &c.  (i),  and  after  the  20th  of  March, 
1886,  in  the  said  Act  of  Parliament  mentioned,  and  before  &e.,  to 
wit,  on  the  2nd  of  February,  1887,  one  Pattenson  and  one  Mony- 
penny,  then  being  two  of  his  said  late  Majesty's  justices  of  the 
peace  in  and  for  the  county  of  Kent,  residing  in,  and  acting  in  and 
for,  the  division  and  limit  of  the  lower  division  of  the  lath  of  Scray 
in  the  county  aforesaid,  made  and  issued  their  certain  warrant  in 
writing,  under  their  hands  and  seals,  directed  as  thereinafter 
mentioned,  and  in  the  words  and  figures  or  to  the  purport  and 
[  *582  ]       effect,  following,  that  is  to  say,  ''  Kent,  to  *wit.    To  the  surveyors 

(1)  5  &  6  Will.  IV.  c.  50,  the  general  Highway  Act 
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of  the  highways  of  the  parish  of  Hawkhurst,  in  the  said  county,  Mobkell 
and  to  the  constable  of  the  said  parish  aiding  and  assisting  mabtin. 
therein.  Whereas  in  and  by  a  rate  and  assessment  made, 
assessed,  allowed,  and  published  according  to  the  statute  in  that 
case  made  and  provided,  bearing  date  the  1st  of  July,  1886, 
Robert  Morrell,  Esq.  (the  plaintiff),  an  occupier  of  tithes,  lands, 
and  tenements  in  the  said  parish  of  Hawkhurst,  was  duly  rated 
and  assessed  for  and  towards  the  necessary  repair  of  the  highways 
of  the  said  parish  in  the  sum  of  512.  0«.  5d.;  and  whereas  it 
duly  appeareth  unto  us,  two  of  his  Majesty's  justices  of  the 
peace  in  and  for  the  said  county,  as  well  upon  the  oath  of  Mr. 
T.  M.  Durrant,  one  of  the  surveyors  of  the  highways  of  the 
said  parish,  as  otherwise,  that  the  said  sum  hath  been  law- 
fully demanded  by  him,  but  that  the  said  Robert  Morrell  hath 
refused,  and  doth  refuse,  to  pay  the  same;  and  whereas  it  also 
appeareth  unto  us  that  the  said  R.  Morrell  hath  been  duly  sum- 
moned to  show  cause  why  he  refuseth  to  pay  the  said  rate  and 
assessment,  and  that  the  said  R.  Morrell  hath  not  appeared 
according  to  such  summons,  and  hath  not  shown  us  sufficient 
cause  why  the  same  should  not  be  paid :  These  are,  therefore,  to 
require  you  forthwith  to  make  distress  of  the  goods  and  chattels 
of  the  said  R.  Morrell,  and  if  within  the  space  of  five  days  liext 
after  such  distress  by  you  taken,  the  said  sum  of  512.  Os.  5d., 
together  with  the  reasonable  charges  of  taking  and  keeping  the 
said  distress,  shall  not  be  paid,  that  then  you  do  sell  the  said 
goods  and  chattels  so  by  you  distrained,  and  out  of  the  money 
arising  by  such  sale,  that  you  detain  the  said  sum,  and  all 
reasonable  charges  of  taking,  keeping  and  selling  the  said  distress, 
rendering  the  overplus,  on  demand,  unto  the  said  R.  Morrell ;  and 
if  no  distress  can  be  made,  that  then  you  certify  the  same  unto 
us,  to  the  end  that  such  further  proceeding  may  be  had  therein 
as  to  the  law  doth  appertain.  Given "  *&c.  Averment,  that  [  ♦583  ] 
before  and  at  the  time  of  the  making  and  issuing  of  the  said 
warrant,  and  thence  until  and  at  and  after  the  said  time  when  &c. 
in  the  declaration  mentioned,  he,  the  defendant,  was  constable  of 
the  said  parish  of  Hawkhurst,  the  same  parish  being  situate 
within  the  said  division  of  the  lower  division  of  the  lath  of 
Scray  in  the  county  aforesaid ;  and  that  during  all  the  time  last 
nforesaid,  one  Ayerst  and  one  Durrant  were  surveyors  of  the 
highways  of  the  parish  of  Hawkhurst,  in  the  county  aforesaid; 
that  the  said  R.  Morrell,  in  the  said  warrant  mentioned,  was 
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MoRBELL  and  is  the  aaid  above-named  plaintiff;  and  that  the  said  justices 
Martin,  having  so  made  their  said  warrant  as  in  the  plea  before  mentioned, 
and  the  said  Ayerst  and  Currant  so  being  such  surveyors  as 
aforesaid,  «ind  the  defendant  so  being  such  constable  as  aforesaid, 
they  the  said  justices  afterwards,  to  wit,  on  the  day  and  year  last 
aforesaid,  delivered  the  said  warrant  to  the  said  Ayerst  and  Durrani, 
as  surveyors  as  aforesaid,  and  to  him  the  said  defendant,  as  such 
constable  as  aforesaid,  to  be  executed  in  due  form  of  law.  Where- 
fore, and  because  the  defendant,  as  such  constable  as  aforesaid,  was 
then  required  by  the  said  Ayerst  and  Durrant,  to  act  in  their  aid 
and  assistance,  as  such  surveyors  as  aforesaid,  he  the  defendant, 
as  such  constable,  and  acting  in  aid  and  assistance  of  the  said 
Ayerst  and  Durrant  as  such  surveyors  as  aforesaid,  and  at  their 
request,  by  virtue  of  the  said  warrant,  and  in  execution  thereof, 
seized,  took,  and  detained  the  said  goods  and  chattels  of  the  plaintiff 
in  the  declaration  mentioned,  the  plaintiff  being  the  said  B.  MorreU 
in  the  said  warrant  mentioned,  in  the  said  place  in  which  &€., 
being  within  the  said  division  of  the  lower  division  of  the  lath  of 
Scray  in  the  county  aforesaid,  as  for  and  in  the  name  of  a  distress 
for  the  same  sum  of  511.  Os.  bd.  in  the  said  warrant  mentioned ;  as 
[  ♦584  ]  by  the  said  warrant  *was  commanded  ;  which  seizing,  taking,  and 
detaining  are  the  same  supposed  grievances  whereof  the  plaintiff 
has  in  his  said  declaration  above  complained  against  him  the 
defendant.    Verification . 

General  demurrer ;  and  joinder. 

April  ly.  lAullotv,  Serjt.,  for  the  plaintiff: 

This  plea  cannot  be  said  to  be,  either  in  form  or  in  substance, 
a  plea  under  the  general  Highway  Act.  Neither  is  it  a  good  plea 
at  common  law,  being  merely  a  justification  under  the  warrant; 
and  with  respect  to  the  warrant,  all  that  it  contains  is  by  way  of 
recital  only.  It  is  not  enough  for  the  defendant  to  say  that  he 
acted  under  the  warrant ;  he  should  have  shown  that  the  justices 
had  jurisdiction  over  the  subject-matter  to  which  it  relates. 
Although  it  was  competent  for  the  defendant  either  to  avow,  or  to 
justify,  the  taking  of  the  plaintiff's  goods:  Com.  Dig.  Pleader 
(3  K.  12),  Aylcnhiiry  v.  Haircyii);  yet,  as  he  has  adopted  the 
latter  course,  he  was  bound  to  disclose  a  complete  justification  of 
the  taking  and  detaining  on  the  face  of  his  plea.  It  is  enacted  by 
the  general  Highway  Act,  5  &  6  Will.  IV.  c.  50,  s.  27,  "  that  a  rate 
(1)  3  Lev.  204;  Lev.  Entr.  152. 
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shall  be  made,  assessed,  and  levied  by  the   surveyor  upon  all     Mobbell 
property  now  liable  to  be  rated  and  assessed  to  the  relief  of  the      martin. 
poor,  provided  that  the  same  rate  shall  also  extend  to  such  woods, 
mines,  and  quarries  of  stone,  or  other  hereditaments  as  have  here- 
tofore been  usually  rated  to  the  highways,  and  provided  also  that 
every  such  rate  shall  be  signed  by  the  said  surveyor,  and  allowed 
by  two  justices  of  the  peace,  and  published  in  the  same  way  as 
poor  rates  are  now  allowed  and  published.*'      The  thirty-fourth 
section  provides,  "  that  for  levying  and  recovering  the  said  rate  by 
this  Act  authorized  to  be  made,  the  surveyor  ^shall  have  the  same      [  •sss  ] 
powers,  remedies,  and  privileges  as  the  overseers  of  the  poor." 
And  the  109th  section  enacts,  ''that  no  action  or  suit  shall  be 
commenced  against  any  person,  for  any  thing  done  in  pursuance 
or  under  the  authority  of  the  Act,  until  twenty-one  days'  notice  has 
been  given  thereof,  in  writing,  to  the  justice,  surveyor,  or  person 
against  whom  such  action  is  intended  to  be  brought,  nor  after 
sufficient  satisfaction  or  tender  of  satisfaction  has  been  made  to  the 
party  aggrieved,  nor  after  three  months  next  after  the  fact  com- 
mitted for  which  such  action  or  suit  shall   be  so  brought;  and 
every  such  action  shall  be  brought,  laid,  and  tried  where  the  cause 
of  action  shall  have  arisen,  and  not  in  any  other  county  or  place ; 
and  the  defendant  in  such  action  or  suit  may  plead  the  general 
issue,  and  give  this  Act  and  avery  special  matter  in  evidence  at  anj 
trial  which  shall  be  had  thereupon,"  &c.     This  is  clearly  not  a 
good  plea  under  the  above  statute.     It  was  held  in  Fletcher  v. 
Wilkins  (i),  that  replevin  is  not  an  action  within  the  24  Geo.  II. 
c.  44,  s.  6,  which  enacts,  that  no  action  shall  be  brought  against  a 
constable  for  any  thing  done  in  obedience  to  any  warrant  of  a 
justice  of  the  peace,  until  demand  of  the  perusal  and  copy  of  such 
warrant,  &c.    Here,  all  that  the  plea  avers  is,  that  two  magistrates 
granted  a  warrant  against  one  Robert  Morrell,  and  that  the  plaintiff 
is  that  person,  and  that  the  defendant  as  constable,  and  in  aid  of 
the  surveyors  of  the  highways,  seized  the  goods  under  the  warrant. 
It  is  laid  down  in  Com.  Dig.  tit.  Pleader  (8  K.  26),  that  "by  the 
statute  28  Hen.  YIII.  c.  5,  the  defendant  may  avow  generally,  that 
he  took  by  authority  of  the  Commissioners  of  Sewers,  for  an  assess- 
ment by  such  commission :  Co.  Litt.  288  a :  so  he  may  avow  by 
virtue  of  a  warrant  to  distrain  for  the  poor  *rate8,  pursuant  to  the       [  •686  ] 
statute  of  48  Eliz. :  Lutw.  1179  ;  but  if  the  defendant  waives  the 
short  pleading  allowed   by  the  statute,  and  shows  the  special 

(1)  8  R.  R.  484  (6  East,  283). 
R.B. — VOL.  LX.  38 
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MoBRELL     matter,  he  mast  plead  all  things  safficiently,  otherwise  it  will  be 
Martin.,      bad:  Whitley  v.  FawseW  (i).    In  an  avowry,  all  the  facts  nec^- 
sary  to  show  the  jurisdiction  of  the  justices  should  be  set  out: 
Selhy  V.  Bardons  (2).      In  that  case  it  was  held,  that  the  whole 
was  put  in  issue  by  de  injurid,  [and  that  such  plea  in  bar  was 
good  (8).     So,   in   The   Oovemor  dc.   of  the   Poor  of  the  City  of 
Bristol  V.    Wait  {4),  the  avowry  disclosed  all  the  circumstances 
under  which  the  warrant  of  distress  had  been  granted.     It  appears 
from  the  cases  that  a  constable  cannot  justify  under  a  warrant, 
unless  he  shows  that  the  justices  had  jurisdiction  over  the  matter 
to  which  it  relates:  Mor$e  v.  James {b)^  Ladbrooke  v.  James (e)^ 
Hurrell  v.  Wink  (7).    In  CoUett  v.  Lord  Keith  (s)  a  plea,  which,  in 
justifying  under  the  process  of  a  foreign  Court,  only  stated, — that 
the  Court  abroad  was  governed  by  foreign  laws ;  that  the  property 
seized  was  within  its  jurisdiction;  that  certain  legal  proceedings 
were  had,  according  to  such  foreign  laws,  against  the  property  in 
question,   in   such   Court  having  competent   jurisdiction  in  that 
behalf,  et  taliter  processum,  &c.  that  the  defendant  was  ordered  by 
the  said  Court,  having  competent  authority  in  that  behalf,  to  seise 
the  property ;  was  held  bad,  on  the  ground  that  it  was  too  general, 
and  did  not  give  the  plaintiff  notice  whether  the  defendant  justified 
as  an  officer  of  the  Court,  or  party  to  the  cause,  or  of  what  nature 
the  charge  was,  or  by  whom  instituted,  or  what  the  order  of  seizure 
[  *587  ]       was,  whether  absolute  or  quousque,  &c.     Lawrence,  J.  ^speaking 
of  justifying  under  the  process  of  inferior  Courts  in  this  country, 
there  says,  ''  it  is  necessary,  not  merely  to  show  generally,  that 
they  had  jurisdiction  over  the  subject-matter,  but  to  state  what  the 
jurisdiction  was,  and  then  allege  such  facts  as  may  enable  the 
superior  Court  to  judge  whether  the  Court  below  had  jurisdiction 
of  the  cause  or  not."     Evans  y.  Munkley(9)  is  an  authority  to  the 
like  effect.    It  is  submitted  that  this  plea  is  clearly  bad;  it  does  not 
disclose  the  necessary  facts  from  which  the  Court  can  infer  that  the 
justices  had  any  jurisdiction  to  grant  the  warrant. 

Channellf  Serjt.  contra : 
As  the  objection  arises  here  on  general  demurrer,  it  will  be 

(1)  Style,  12;  Lutw.  1180.  (5)  Willes,  122. 

(2)  3  B.  &  Ad.  2.  (6)  Ibid.  199. 

(3)  DUaentiente    Lord  Tenterdbn,  (7)  20  B.  B.  485  (8  Tkunt.  369). 
C.  J.  (8)  2  Eaat,  261. 

(4)  44  B.  R.  370  (5  Ad.  &  El.  1 ;  6  (9)  4  Taunt  48. 
Nev.  &  M.  383). 
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sufficient  if  this  plea  be  good  in  substance.  The  thirty-fourth  Morbbll 
section  of  the  Highway  Act  gives  the  surveyor  '*  the  same  powers  martin. 
remedies,  and  privileges  as  the  overseers  of  the  poor  of  the  parish 
have,  by  law,  for  the  recovery  of  any  rate  made  for  the  relief  of  the 
poor."  Here,  as  the  defendant  was  acting  in  aid  of  the  surveyors, 
he  may  avail  himself  of  any  defence  open  to  them ;  and  it  is  clear 
that  if  this  action  had  been  trespass,  he  would  have  been  entitled 
to  the  protection  of  the  24  Geo.  II.  c.  44,  s.  6.  Fletcher  v.  Wilkina, 
which  has  been  cited  to  show  that  the  last  mentioned  statute  does 
not  extend  to  actions  of  replevin,  is  inapplicable  ;  for  that  was  the 
case  of  an  avowry ;  and  there  can  be  no  doubt,  where  a  defendant 
claims  a  return  of  the  goods  of  which  the  plaintiff  seeks  to  retain 
the  possession,  that  he  stands  in  a  very  different  situation  from  an 
ordinary  defendant.  Here,  the  defendant,  instead  of  claiming  the 
goods,  pleads  in  bar ;  as  in  many  instances  he  must  do  :  Com.  Dig. 
Pleader  (3  K.  12).  Even  supposing  that  in  this  case  the  justices 
who  signed  the  warrant,  might  have  been  liable  to  the  action,  the 
^defendant  is,  at  any  rate,  protected  by  it ;  as  there  is  nothing  in  it  [  *o88  ] 
to  show  that  they  had  not  jurisdiction  to  grant  it.  [He  cited 
The  Marshahea  case  (i),  HUl  v.  Bateman  (2)  and  Painter  v.  The 
Liverpool  Gas  Light  Company  (3).] 

Ludlaiv,  Serjt.,  in  reply.     *     *     *  [  690  j 

Cur,  adv.  vult. 

TiNDAL,  Ch.  J.  now  delivered  the  judgment  of  the  Coubt  : 

This  was  an  action  of  replevin  for  seizing  and  detaining  two 
stacks  of  wheat,  the  property  of  the  plaintiff.  The  defendant 
pleaded  a  plea  in  justification  of  the  seizing  and  detaining  of  the 
same,  viz.  that  after  the  *passing  of  the  5  &  6  Will.  IV.,  intituled  [  *5»i  ] 
*'  An  Act  to  consolidate  and  amend  the  laws  relating  to  highways 
in  England,"  two  of  his  late  Majesty's  justices  for  the  county  of 
Kent,  residing  within,  and  acting  in  and  for,  the  division  of  the 
county  therein  mentioned,  made  and  issued  their  warrant,  which 
the  plea  set  out  in  terms,  the  same  being  a  warrant  addressed  to 
the  surveyors  of  the  highways  of  Hawkhurst  in  the  county  of  Kent, 
and  to  the  constable  of  Hawkhurst,  reciting,  that  B.  Morrell,  an 
occupier  of  lands  in  Hawkhurst,  was  duly  rated  to  the  repair  of  the 
highways  of  the  parish  in  a  certain  sum  therein  mentioned,  which 
had  been  duly  demanded  of  him  and  which  he  had  refused  to  pay, 

(1)  10  Co.  Bep.  76.  (3)  42  R  B.  423  (3  Ad.  &  El.  433;  6 

(2)  2  Strange,  710,  Nev.  &  M.  736). 
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MoKRELL  and  that  he  had  been  summoned  and  had  not  appeared ;  and  the 
Martin,  warrant  therefore  directed  them  to  levy  the  amount  by  distress  and 
sale.  The  plea  then  averred,  that  the  defendant  was  constable  of 
Hawkhurft  within  the  said  division,  and  that  Ayerst  and  Durrant, 
mentioned  in  the  warrant,  were  surveyors  of  the  highways,  and 
that  B.  Morrell,  named  in  the  warrant,  was  the  plaintiff  in  the 
action ;  and  so  justified  under  the  warrant,  as  acting  by  the  desire 
and  in  aid  and  assistance  of  Ayerst  and  Durrant. 

To  this  plea  of  justification  there  was  a  general  demurrer,  and 
joinder  thereto. 

Upon  the  argument  it  was  contended,  on  behalf  of  the  plaintiff, 
that  the  plea  was  bad,  being  neither  a  plea  authorized  by  the  statute, 
nor  a  plea  that  was  good  at  common  law. 

Upon  the  first  point  we  are  of  opinion,  that  this  plea  is  neither 
in  form  nor  in  substance  a  plea  under  the  statute.  The  statute, 
by  sect.  84,  gives  the  surveyor  the  same  powers,  remediee,  and 
privileges  as  the  overseers  of  the  poor  have,  by  law,  for  the  recovery 
of  any  rate  made  for  the  relief  of  the  poor.  And  admitting  that 
the  constable,  acting  in  aid  of  the  overseer,  would  come  within  the 
[  *592  ]  benefit  of  this  clause,  and  that  according  to  *the  case  of  Gitu  v. 
Dams  (i),  a  plea  which  concludes  that  the  distress  was  made  by 
virtue  of  the  statute  of  Elizabeth  is  good  under  the  statute,  though 
it  does  not  follow  the  precise  words  of  the  Act ;  yet  in  this  case  the 
plea  has  no  such  allegation  in  substance,  but,  on  the  contrary, 
avoids  all  reference  to  the  authority  of  the  statute,  except  in  stating 
that,  in  point  of  time,  the  warrant  was  granted  after  the  statute 
5  &  6  Will.  lY.  c.  50,  came  into  operation.  Neither  is  the  present 
plea  equivalent  to  such  plea  under  the  statute,  in  point  of  substance 
and  effect ;  for  under  the  plea  given  by  the  statute,  the  defendant 
must  have  proved  at  the  trial,  that  the  justices  granted  their  warrant 
upon  a  subject-matter  within  their  jurisdiction ;  whereas  the  present 
plea  neither  alleges  that  the  subject-matter  of  the  warrant  was  within 
the  jurisdiction  nor  requires  that  it  should  be  shown  at  the  trial. 

The  question,  therefore,  secondly  above  stated  must  be  considered, 
viz.  whether  this  is  a  good  plea  at  common  law,  that  is,  where  a 
constable  justifies  a  trespass  under  a  warrant  directed  to  him  under 
the  hands  and  seals  of  two  justices,  whether  it  is  sufficient  simply 
to  state  in  the  plea,  that  the  two  justices  did  grant  their  warrant 
under  their  hands  and  seals  against  the  goods  of  the  plaintiff 
directed  to  the  defendant,  that  they  were  justices  of  the  peace  of 
(1)  2  Lutw.  1179, 1280,  Ist  objection. 
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the  county,  and  that  the  defendant  was  a  constable  of  the  county ;      Mobbell 
which  is  the  whole  of  the  allegation  contained  in  this  plea;  or,      mabtin. 
whether  the  plea  must  also  state  the  fact  or  facts  by  which  the 
subject-matter  to  which  the  warrant  relates,  is  shown  to  have  been 
within  the  jurisdiction  of  the  justices  granting  the  warrant. 

There  is  a  great  difficulty,  at  first  sight,  in  reconciling  the  cases 
which  have  been  brought  in  review  before  the  Court.  It  is  clear, 
from  all  the  cases,  that  neither  the  justices  who  issued  the  warrant 
in  question  *nor  the  surveyors  who  set  the  justices  in  motion,  could  [  *^^^  ] 
have  justified  the  act  done  under  the  warrant,  without  alleging  that 
the  party  rated  was  an  occupier  and  had  been  duly  assessed ;  for 
no  distinction  can  in  this  respect  exist  between  the  highway  rate 
and  the  poor  rate ;  and  tlxe  cases  are  express,  that  if  a  person  be 
assessed  to  the  relief  of  the  poor  who  is  not  by  law  liable,  and  his 
goods  are  taken  by  warrant  of  distress,  an  action  of  trespass  will  lie 
against  the  overseers  levying  under  the  distress :  Nichols  v.  Walker  (i), 
MUward  v.  Caffin  (2) ;  or  against  the  magistrates  who  issued  the 
warrant :  Lord  Amherst  v.  Lord  Sorners  (3),  Weaver  v.  Price  (4) ;  and 
the  ground  of  these  decisions  appears  from  what  is  said  in  Nichols 
v.  Walker^  viz.  'Uhat  the  magistrates  have  but  a  particular 
jurisdiction,  to  make  warrants  to  levy  rates  well  assessed." 

But  it  is  contended  on  the  part  of  the  defendant,  that  the  officer 
to  whom  the  warrant  is  directed  stands  in  a  different  position  from 
either  the  magistrates  or  the  surveyors ;  that  he  knows  nothing  but 
what  the  warrant  discloses;  and  that  if  no  want  of  jurisdiction 
appears  upon  the  face  of  the  warrant,  he  stands  protected  by  the 
warrant  for  what  he  does  under  it.  And  The  Marshalsea  case  (6)  is 
relied  on  for  this  purpose,  where  it  is  said  that  ''  if  a  justice  of  the 
peace  make  a  warrant  to  arrest  one  for  felony  who  is  not  indicted, 
though  the  justice  errs  in  making  the  warrant,  yet  he  who  makes 
the  arrest  by  virtue  of  that  warrant,  shall  not  be  punished  by  writ 
of  false  imprisonment,  because  he  (that  is,  the  justice)  is  the  judge 
of  the  cause;  "  which  point  is  cited  and  relied  upon  in  the  case  of 
Webb  V.  Batchelour  (6).  And  the  case  of  Hill  v.  Bateman  (7)  is  *also  [  •594  ] 
relied  on,  where,  upon  a  conviction  for  destroying  game,  the  justice 
who  committed  the  man  to  prison  when  he  had  goods  sufficient  to 
defray  the  penalty,  was  held  to  be  liable  in  an  action  for  false 

(1)  Cro.  Car.  394.  (5)  10  Co.  Rep.  76. 

(2)  2  W.  Bl.  1331.  (6)  1  Vent.  273. 

(3)  1  E.  R.  497  (2  T.  R.  372).  (7)  2  Str.  710. 

(4)  37  R.  R.  454  (3B.  &  Ad.  409). 
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MoRBELL  imprisonment ;  but  the  constable  was  held  to  be  justified.  So  also 
Maktin.  ill  Webb  v.  Batchehur,  where  the  defendants  justified  under  a 
warrant  of  a  justice  to  distrain  for  not  performing  statute  duty  on 
the  roads,  and  the  objection  was,  that  he  ought  to  have  been 
summoned  before  the  distress  warrant  was  granted,  it  is  said  by  the 
Court,  ''  that  the  officer  that  executes  the  warrant  (though  unduly 
made  for  the  cause  alleged)  is  not  answerable,  for  he  is  not  to  judge 
but  to  execute  the  matter,  it  being  within  the  jurisdiction  of  a 
justice  of  the  peace."  And  in  the  case  of  Painter  v.  Tlie  Liverpool 
Gas  Light  Company  (i),  the  same  doctrine  was  expressly  laid  down 
by  the  Court. 

But  notwithstanding  the  inference  to  be  derived  from  these  cases, 
we  think  the  sounder  construction  is,  that  in  the  case  of  a  justifica- 
tion at  common  law  by  a  constable  under  the  warrant  of  a  justice 
of  the  peace,  the  plea  is  bad  which  does  not  show  the  justice  had 
jurisdiction  over  the  subject-matter  upon  which  the  warrant  is 
granted.  If,  at  the  common  law  the  constable  might  have  justified 
under  the  warrant  simply,  and  independently  of  the  consideration, 
whether  the  juBtice  who  issued  it  had  jurisdiction  or  not,  there 
would  surely  have  been  no  necessity  for  the  enactment  contained 
in  the  sixth  section  of  the  24  Geo.  II.  c.  44,  that  if  after  a  demand 
of  the  warrant,  the  action  is  brought  against  the  constable  without 
making  the  justice  of  peace  defendant,  the  jury  shall  give  their 
verdict  for  defendant,  ''notwithstanding  any  defect  of  jurisdiction 
in  the  justice  of  the  peace  ;  "  and  if  such  action  be  brought  jointly 
against  them  both,  then,  on  proof  of  such  warrant,  the  jury  shall 
[  *595  ]  find  for  *such  constable,  ''  notwithstanding  such  defect  of  juris- 
diction; "  a  provision  which  necessarily  implies,  as  it  appears  to  us, 
that  at  common  law,  and  before  the  statute,  the  want  of  jurisdic- 
tion in  the  justice  took  away  the  protection  of  the  constable  who 
executed  the  warrant.  And  we  take  the  law  on  this  subject  to  be 
correctly  laid  down  in  the  second  resolution  in  the  case  of  The 
Marshahea  before  referred  to,  viz.  ''  And  a  difference  was  taken 
where  a  Court  has  jurisdiction  of  the  cause,  and  proceeds  inverso 
ordine  or  erroneously;  there,  as  to  the  party  who  sues,  or  the 
officer  or  the  minister  of  the  Court  who  executes  the  precept  or 
process  of  the  Court,  no  action  lies  against  them.  But  where  the 
Court  has  no  jurisdiction  of  the  cause,  there  the  whole  proceeding 
is  coram  non  judice ;  and  actions  will  lie  against  them,  without  any 
regard  of  the  precept  or  process ;  and  therefore  the  said  rule  cited 
(1)  42  R  R.  423  (3  Ad.  &  El.  433 ;  6  Nev.  &  M.  736). 
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by  the  other  side,  8c.  *  Qui  jussu  judicis  aliquod  fecerit  (but  when  Morbbll 
he  has  no  jurisdiction,  nan  est  judex) y  non  videtur  dolo  vialo  fecisscy  martin. 
quia  parere  necesse  est,*  was  well  allowed  ;  but  it  is  not  of  necessity 
to  obey  him  who  is  not  judge  of  the  cause  no  more  than  it  is  a 
mere  stranger."  And  the  application  of  this  distinction  may 
explain  the  ground  of  the  decisions  before  referred  to,  and  on 
which  the  defendant  has  relied ;  for  in  those  cases  it  appears  the 
justice  had  a  general  jurisdiction  over  the  subject-matter,  but  had 
proceeded  inverse  ordine,  granting  the  warrant  before  the  summons; 
whereas  in  the  present  case,  so  far  as  appears  by  the  plea,  the 
parties  had  no  jurisdiction  whatever.  And  there  are  cases  which 
have  expressly  decided  that  the  officer  is  liable  for  executing  the 
warrant  where  the  magistrate  granting  it  had  no  jurisdiction. 
Such  is  that  of  Shergold  v.  HoUaway  (i),  where  it  was  resolved, 
''  that  a  justice  had  no  *power  to  grant  a  warrant  to  apprehend  [  *o96} 
the  party  for  refusing  to  pay  wages  due  to  a  servant ;  Jbe  can  only 
issue  a  summons ;  and  that  a  warrant,  expressly  to  arrest  the  party, 
will  not  justify  the  officer,  there  being  no  pretence  for  such  a 
jurisdiction."  So  also  in  Rooke's  case  (2),  where  the  defendant 
justified  the  taking  by  authority  of  a  Commission  of  Sewers  directed 
to  B.  S.  and  others,  because  one  Carter  was  assessed  to  every  acre 
for  repairing  of  a  bank,  &c.,  for  the  non-payment  of  which  he  took 
the  distress.  On  special  verdict,  the  distress  was  held  to  be  bad, 
because  Carter  alone  was  assessed,  whereas  all  the  lands  in  the 
level  ought  to  have  been  assessed.  So  that,  in  this  case,  though 
the  commissioners  had  jurisdiction  to  make  an  assessment,  yet  the 
warrant  granted  upon  the  particular  assessment  was  held  no 
justification  to  the  party  executing  it.  In  Brown  v.  Compton  (»3), 
which  was  an  action  against  the  sheriff  for  an  escape,  where  the 
justices  had  discharged  an  insolvent  debtor  under  the  87  Geo.  III. 
c.  112,  at  an  adjourned  Session  held  after  the  passing  of  the  Act, 
but  being  the  adjournment  of  a  Session  originally  held  before  it 
passed ;  it  was  ruled  that  they  had  no  jurisdiction,  and  that  the 
sheriff  {i.e.  the  officer)  was  liable.  And  the  case  of  Reg.  v. 
Bumaby  (4)  is  strong  to  show  that  in  the  opinion  of  the  Judges  who 
decided  it,  where  the  justices  of  the  peace  have  no  authority  to 
convict,  but  nevertheless  they  proceed  to  convict,  and  to  grant  their 
warrant,  though  the  warrant  be  good  on  the  face  of  it,  the  officer 
who  executes  it  is  liable.    And  lastly,  in  the  case  of  The  Company 

(1)  2  Str.  1002.  (3)  8  T.  R  424. 

(2)  5  Co.  Eep.  99  b.  -  (4)  2  Ld.  Ray.  900. 
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MoKBBLL     of  Margate  Pier  v.  Hannam  (i),  the  observations  of  Lord  Tentbbdbn 

Mabtin.      ftf6  expressly  to  the  point,  that  where  the  act  of  the  jastice  in 

granting  a  warrant  is  invalid,  all  persons  who  act  in  the  execation 

[  •597  ]      of  the  warrant  will  act  without  any  authority,  *though  it  is  otherwise 

where  the  proceedings  are  irregular  only. 

Upon  these  grounds  it  appears  to  us,  that  when  a  limited 
authority  only  is  given,  as  in  the  present  case,  if  the  party  to 
whom  such  authority  is  given,  extends  the  exercise  of  his  jurisdic- 
tion to  objects  not  within  it,  his  warrant  will  be  no  protection  to 
the  officers  who  act  under  it ;  and  that,  by  necessary  consequence, 
where  an  officer  justifies  under  a  warrant  so  granted  by  a  court  of 
limited  jurisdiction,  he  must  show  that  the  warrant  was  granted 
in  a  case  which  fell  within  such  limited  jurisdiction ;  and  that  the 
present  plea  containing  no  sufficient  allegation  to  bring  the  case 
within  the  jurisdiction  of  the  justices,  is  bad,  and  that  there  must 
be  judgment,  on  such  plea,  for  the  plaintiff. 

Judgment  for  the  plaintiff. 


IN   THE   EXCHEQUER  CHAMBER. 


1841.  BOUENE  V.   GATLIFFE. 

[  648  ]  (3  Man.  &  G.  643—690  (Exch.  Ch.).) 

[This  case  will  be  found  reported  with  the  case  in  the  Common 
Pleas  (Gatliff'e  v.  Bourne),  in  44  E.  E.  720.] 


IN  THE  COURT  OF  COMMON  PLEAS. 


1842.  HUBEET  V.  TEEHEENE  and  Others. 

Jan.  29. 

(3  Man.  &  G.  743—756 ;  S.  C.  sub  nom.  HuheH  v.  Turner,  4  Scott,  N.  B.  486; 

r  743  ]  11  L.  J.  C.  P.  78.) 

A  draft  of  articles  of  agreement  containing  the  terms  of  a  contract,  which 
is  not  to  be  performed  within  a  year,  purporting  to  be  made  between  certain 
persons  whose  names  are  stated  at  the  commencement  of  the  articles,  and 
who  are  described  as  the  contracting  parties, — concluded  with  the  words, 
**A8  witness  our  hands,"  without  being  followed  by  any  name  or 
signature:  Held,  not  to  be  sufficiently  signed  within  the  Statute  of  Frauds. 

Assumpsit.     The  first  count  of  the  declaration  stated  that  on 
the  25th  of  March,  1889,  by  certain  articles  of  agreement  then 

(I)  22  E.  R.  378  (3  B.  &  Ad.  266). 
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made  between  the  plaintiff  and  the  defendants,  in  consideration  Hubbbt 
that  the  plaintiff,  at  the  request  of  the  defendants,  then  promised  trbbTebne. 
to  convey  by  water,  coals  belonging  to  the  defendants,  from  their 
vessels  in  the  Pool  of  the  river  Thames  to  the  works  of  the 
defendants  in  Millbank,  for  three  years  from  the  date  thereof,  upon 
the  terms  and  under  the  conditions  thereinafter  mentioned,  the 
defendants  promised  to  employ  the  plaintiff  in  conveying,  by  water, 
coals  belonging  to  the  defendants,  from  their  vessels  lying  in  the 
said  Pool  to  the  said  works  of  the  defendants,  for  three  years  from 
the  date  thereof,  upon  the  terms  and  under  the  conditions  therein- 
after mentioned.  [This  count  then  alleged  a  breach  of  the  agree- 
ment by  the  defendants  in  refusing  to  employ  the  plaintiff  in  the 
carriage  of  their  coals  after  the  15th  September,  1840. 

The  second  count  alleged  a  breach  of  a  similar  agreement,  dated 
the  22nd  March,  1889.] 

Third  count,  for  lighterage.  [  74«  ] 

Fourth  count,  upon  an  account  stated. 

Pleas:  to  the  first  and  second  counts,  non  ctsaumpsit;  to  the 
third  and  fourth  counts,  payment  of  852.  lis.  6d.  into  Court,  and 
non  damnijicatvs  ultra. 

The  plaintiff  joined  issue  upon  the  first  plea,  and  confessed  the       [  749  j 
sufficiency  of  the  payment  mentioned  in  the  second  plea. 

At  the  trial  before  Goltman,  J.  at  the  Middlesex  sittings  after 
last  Trinity  Term,  the  following  facts  appeared.  Previously  to  the 
making  of  the  articles  of  agreement  declared  on,  an  unincorporated 
Company  called  "  The  Equitable  Gas  Light  Company,"  accepted  a 
tender  from  the  plaintiff  for  conveying  their  coals  from  ships  in 
the  Pool  to  their  works  at  Thames  Bank  Wharf,  for  three  years 
from  Lady  Day,  1889.  A  draft  of  articles  of  agreement  was 
accordingly  prepared  by  order  of  the  Directors  of  the  Company,  ' 
and  the  following  minute  was  entered  in  their  books:  "2nd  of 
April,  1889.  The  agreement  between  the  Company  and  Mr. 
Thomas  Hubert,  for  carrying  our  coals  from  ships  in  the  Pool  to 
Thames  Bank  Wharf,  for  a  period  of  three  years  was  read  and 
approved,  and  a  fair  copy  thereof  directed  to  be  forwarded  to 
Mr.  Hubert." 

The  articles  were  as  follows :  "  Articles  of  agreement  made, 
concluded,  and  fully  agreed  upon,  this  25th  day  of  March,  1889, 
between  Thomas  Hubert  of  Millbank  Street,  in  the  city  of 
Westminster,  lighterman,  of  the  one  part,  and  Edmund  Treherne, 
Walter  Hawkins,  and  Nathaniel  Saxon,  trustees  and  Directors  of 
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HuBEBT  the  Equitable  Gas  Light  and  Coke  Company,  of  the  other  part : 
Thbhebke.  Whereas  the  said  T.  H.  has  agreed  with  the  said  E.  T.,  W.  H.,  and 
N.  S.,  acting  herein  on  behalf  of  the  Equitable  Gas  Light  and 
Coke  Company,  to  convey  by  water  coals  belonging  to  the  said 
Company,  from  their  vessels  lying  in  the  Fool  of  the  river  Thames 
to  their  works  at  Millbank,  for  three  years  from  the  date  of  these 
presents,  upon  such  terms  and  conditions  as  are  hereinafter 
mentioned :  Now  these  presents  witness,  that  in  consideration  of 
the  sum  of  6d.  per  ton,  for  each  and  every  ton  of  coals  conveyed 

[  *7&o  ]  by  ^the  said  T.  H.  to  the  said  Company's  works  as  aforesaid,  the 
said  T.  H.  for  himself,  his  executors,  and  administrators,  doth 
agree  with  the  said  E.  T.,  W.  H.,  and  N.  S.  acting  herein  as 
aforesaid,  or  their  successors  and  assigns,  in  manner  following, 
that  is  to  say,  that  the  said  T.  H.,  his  executors  or  administrators, 
shall  and  will  forthwith,  at  his  or  their  own  costs  and  charges, 
find  good  and  sufficient  barges,  tight,  staunch,  substantial,  and  in 
every  way  fit  for  the  conveyance  of  the  said  coals,  as  aforesaid, 
dry  and  in  good  condition,  and  that  the  said  T.  H.  receiving  notice 
in  writing  from  the  broker,  or  other  person  on  behalf  of  the 
Company,  of  the  arrival  of  any  of  the  Company's  vessels  laden  as 
aforesaid,  and  of  the  place  of  mooring  in  the  Fool  of  every  such 
vessel,  he  shall  proceed  to  discharge  such  vessel  at  the  rate  of  not 
less  than  forty-nine  tons  per  day,  the  following  working  day  from 
the  receipt  of  such  notice  to  be  considered  the  first  day  of  such 
ship's  time ;  the  said  T.  H.  to  be  answerable  for  all  loss  or  damage 
that  may  occur  from  the  time  of  taking  in  the  coals  alongside  the 
vessel,  until  safely  delivered  at  the  Company's  wharf.  And  further, 
that  the  said  T.  H.  shall,  upon  all  occasions,  report  by  letter  to 
the  secretary  or  other  person  appointed  by  the  said  Company,  the 
condition  of  the  cargo  of  each  vessel  when  delivered.  It  is  further 
agreed,  that  in  all  cases  where  the  said  vessels  shall  be  detained 
longer  than  the  time  limited  in  their  respective  charters,  by  or 
through  the  neglect  or  default  of  the  said  T.  H.,  his  executors  and 
administrators,  the  said  T.  H.,  his  executors  and  administrators, 
shall  be  answerable  to  the  said  Company  for  any  claim  or  claims 
for  demurrage  made  and  recovered  by  the  owners  of  the  said  vessel 
or  vessels,  provided  such  charter  shall  not  exceed  the  said  rate  of 
forty-nine  tons  per  day.     And  should  the  Equitable  Gas  Light 

[  *75i  ]  Company,  or  their  servants,  by  any  neglect  *in  affording  assistance, 
or  from  unnecessary  delay,  keep  or  detain  any  barge  or  barges 
beyond  four  clear  working  days  in  unloading,  the  said  Company 
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shall  pay  to  the  said  T.  H.  the  demurrage  for  the  detention  afore-      Hubeut 

said,  at  and  after  the  rate  of  5a.  per  day,  day  by  day,  as  the  same    tbbhernk. 

may  become  due.    And  for  the  considerations  aforesaid,  the  said 

E.  T.,  W.  H.,  and  N.  S.  do  hereby,  on  behalf  of  the  said  Company, 

agree  \^ith  the  said  T.  H.,  his  executors,  and  administrators,  to 

pay  him  or  them  at  the  rate  of  6d.  per  ton,  for  all  such  coal  so 

conveyed  by  him  or  them  as  aforesaid,  and  also  to  provide  good 

and  sufficient  berths  and  moorings  for  the  loaded  craft.     And  for 

the  due  performance  of  this  agreement,  each  of  the  said  parties 

hereto,  bindeth  and  bind  himself  and  themselves  unto  the  other 

and  others  of  them,  by  these  presents.    As  witness  our  hands." 

These  articles  were  not  subscribed  by  the  plaintiff,  or  by  the 
defendants,  or  by  any  other  person.  From  April,  1889,  to 
September,  1840,  the  terms  contained  in  the  above  articles  were 
acted  upon  on  both  sides,  but  from  the  latter  period  the  Company 
having,  in  their  contracts  for  coals,  made  them  deliverable  by  the 
shipper,  free  of  all  charge,  at  their  works  at  Yauxhall  Bridge,  ceased 
to  employ  the  plaintiff ;  and  one  cargo  had  been  so  delivered  before 
the  commencement,  in  October,  1840,  of  the  present  action.  It 
was  objected  on  the  part  of  the  defendants,  that  the  agreement 
being  one  which  was  not  to  be  performed  within  the  year,  a  note 
in  writing,  duly  signed,  was  necessary  under  the  Statute  of  Frauds. 
The  learned  Judge  overruled  the  objection,  but  reserved  the  point. 
A  verdict  having  been  found  for  the  plaintiff,  damages  150!., 

Bompas,  Serjt.  in  Michaelmas  Term  moved  to  enter  a  nonsuit,        [  752  i 
pursuant  to  the  leave  reserved  (i)  : 

The  paper  called  articles  of  agreement,  having  been  sent  to  the 
plaintiff  by  the  Company,  without  the  signature  of  any  of  the 
Directors  being  attached,  under  a  resolution  directing  a  fair  copy 
of  the  draft  to  be  forwarded  to  the  plaintiff,  must  be  taken  to  have 
been  placed  in  his  hands  for  approbation.  The  words  **  As  witness 
our  hands,"  clearly  mark  that  it  was  intended  that  the  parties  should 
subscribe  their  names.  Saundersan  v.  Jackson  (2),  and  Schneider  v. 
Noii'is  (3)  will  be  relied  upon,  no  doubt  on  ihe  part  of  the  plaintiff ; 
but  this  case  has  more  resemblance  to  that  of  Selhy  v.  Selby  (4). 

(1)  He  also  moyed  for  a  new  trial  this  point  became  immaterial,  and  it 

on  the  ground  that  the  damages  vere  was  not  noticed  in  the  judgment. 
exceesiTe ;  and  the  rule  was  granted         (2)  5  K.  B.  580  (2  Bos.  &  P.  238). 
in  the  alternatiye.    As  the  Court  were  (3)  15  B.  B.  250  (2  M.  &  S.  286). 

of  opinion  that  the  defendants  were  (4)  17  B.  B.  I  (3  Mer.  2). 

entitied  to  have  a  nonsuit  entered, 
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Hubert  A  rule  nisi  being  granted, 

r. 
Tkeherme. 

Channel  and  Shee^  Serjts.  now  showed  cause : 

The  names  of  both  the  contracting  parties  are  written  in  this 
document  by  their  authority,  and  more  particularly  by  the  authority 
of  the  party  sought  to  be  charged  (i)  in  this  action.  A  formal 
signature  at  the  foot  of  the  instrument  is  not  necessary  under  the 
Statute  of  Frauds  ;  and  though  a  signature  at  the  foot  or  end  of  a 
will  is  now  required  by  the  1  Yict.  c.  26,  yet  other  cases  of  signature 
within  the  Statute  of  Frauds  are  left  as  they  were  before :  Saund^r- 
sou  V.  Jackson ;  Schneider  v.  NoitIs  ;  Johnson  v.  Dodgson  (2). 

(Maule,  J.  referred  to  Knight  v.  Crockford  (3).) 

[  763  ]  Bompas,  Serjt.  (with  whom  was  Addisonjy  in  support  of  the  rule : 

The  form  of  the  articles  of  agreement  shows  that  the  insertion  of 
the  names  in  the  body  of  the  instrument  was  not  intended  as  a 
signing  of  the  articles.  In  Saunderson  v.  Jackson  and  Schneider 
V.  Norris  there  was  a  subsequent  recognition  of  the  particular 
instrument  in  which  the  name  had  been  inserted.  Here,  there 
is  no  such  recognition.  The  case  more  nearly  resembles  Hawkins 
V.  Hobnes  (4)  and  Stokes  v.  Moore  (6). 

TiNDAL,  Ch.  J. : 

It  appears  to  me  that  this  is  not  an  agreement  which  is  binding 
within  the  Statute  of  Frauds.  By  the  fourth  section  of  that  statute 
''  No  action  shall  be  brought  upon  any  agreement  that  is  not  to  be 
performed  within  the  space  of  one  year  from  the  making  thereof, 
unless  the  agreement  upon  which  such  action  shall  be  brought, 
or  some  memorandum  or  note  thereof,  shall  be  in  writing,  and 
signed  by  the  party  to  be  charged  therewith,  or  some  other  person 
thereunto  by  him  lawfully  authorised." 

(1)  Vide  ante,  553.  1 ;   Townshend  v.  Fearce,  8  Vin.  Abr. 

(2)  46  R.  R.  733  (2  M.  &  W.  653).  14*2.  pi.  3.    And  see  1  Fonbl.  Tr.  Eq. 

(3)  5  R.  R.  729  (1  Esp.  N.  P.  C.  190;  Allen  y.  Bennett,  12  R.  R.  633(3 
190).  It  WJis  there  held  by  Lord  Taunt  169);  Wel/ardy.  Beezeley,  I  WUs. 
Kenyon,  Ch.  J.  at  Nisi  Prius,  that  an  1 18,  3  Atk.  308,  2  Yes.  Sen.  6 ;  Cooke  t. 
agreement  for  the  sale  of  a  house,  in  Tombs,  2  Anstr.  420.  lEvan$  v.  Ifoare 
the  handwriting  of  the  vendor,  begin-  [1892]  1  Q.  B.  593,  61  L.  J.  Q,  B.  470.] 
ning,   **  I,  James  Crockford,  agree  to  (4)  1  P.  Wms.  770. 

seU,"  &c.,  but  subscribed  only  by  the  (5)  lb,  770,  71.    But  as  to  StoheB  v. 

Tendee,  was  binding  on  the  vendor.  Moore,  see  what  is  said  in  Cok$  v. 

Ace.  Vinnii  Instit.  Heineccii,  292, «.  2 ;  Trecothick,  7  R.  R.  167  (1  J.  P.  Smith, 

Lemayne  v.  Stanley,  3  Mod.  219,  3  Lev.  243,  244). 
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I  am  not  satisfied  that  there  is  in  this  case'  any  signature  at  all.  Hubkbt 
The  names  of  the  parties  necessarily  appear  in  the  body  of  the  tbeherne. 
instrument,  which  would  not  otherwise  be  intelligible.  To  hold 
that  the  mere  introduction  of  the  names  of  the  parties  was 
sufficient,  would  be  almost  to  repeal  the  statute.  Suppose  this 
agreement  had  been  prepared  not  by  the  secretary  of  the  Company, 
but  by  their  attorney ;  could  it  have  been  contended  that  *the  [  •784  ] 
insertion  by  him  of  his  clients'  names  would  have  been  a  signature 
within  the  statute?  Yet  I  am  not  aware  that  the  power  of  an 
attorney  differs  from  that  of  a  secretary  or  any  other  person  who 
may  be  employed  to  prepare  such  an  instrument.  Then  look  at 
the  form  of  these  articles  of  agreement,  which  conclude  thus :  "  As 
witness  our  hands."  These  words  evidently  show  that  the  names 
of  the  contracting  parties  were  meant  to  be  subscribed,  and 
that  it  was  not  intended  that  the  insertion  of  the  names  in  the 
body  of  the  instrument  should  operate  by  way  of  signature. 
Saunderson  v.  Jackson  depends  for  its  authority  more  upon  the 
subsequent  recognition  than  upon  the  printed  names.  In  this 
case  there  is  no  sufficient  original  signature,  and  there  is  no 
subsequent  recognition.  Care  ought  to  be  taken,  in  interpreting 
the  Statute  of  Frauds,  that  its  efficacy  shall  not  be  destroyed,  by 
admitting  one  exception  after  the  other,  each  case  being  weaker 
than  that  by  which  it  was  preceded. 

GOLTMAN,  J. : 

It  is  very  important  that  this  statute  should  not  be  frittered 
away.  Here,  it  appears  that  it  was  intended  that  the  signature 
of  the  parties  should  be  affixed.  This  differs  from  the  case  of  a  bill 
of  parcels  delivered  out  in  the  usual  manner  as  a  complete  and 
perfect  instrument.  It  is  said  the  parties  treated  the  articles  of 
agreement  as  a  perfect  instrument.  It  is  not  certain  that  the 
plaintiff  saw  the  articles;  and  there  was  no  sufficient  evidence 
of  any  authority  to  give  out  the  copy  on  behalf  of  the  Directors. 
This  case  falls  short  of  those  which  have  been  cited. 

Erskine,  J. : 

I  also  am  of  opinion  that  this  rule  should  be  made  absolute  for 
entering  a  nonsuit.     It  does   not   appear  that  these  articles  of 
agreement  were  signed  by  the  defendants,  or  by  an  agent  there- 
unto lawfully  ^authorised  by  them.     We  cannot  help  seeing  that  it       [  *755  J 
was  intended  that  the  signature  of  the  parties  should  be  added. 
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HuBEBT  I  am  not,  however,  prepared  to  say  that  if  it  had  been  shown 

Tkbuebks.  that  there  was  authority  to  give  out  the  fair  copy  of  the  articles, 
the  names  inserted  at  the  commencement  of  the  instrument,  would 
not  have  been  sufficient.  But  there  was  no  evidence  that  the 
Company  had  issued  the  instrument  as  a  perfect  agreement.  It  was 
not  shown  that  the  secretary  had  any  authority  from  the  Directors 
to  transmit  the  fair  copy  to  the  plaintiff.  There  was  therefore  no 
evidence  of  an  agreement  in  writing  signed  ^'  by  the  party  to  be 
charged  or  by  some  other  person  by  him  thereunto  lawfully 
authorised.'* 

Maule,  J. : 

I  also  think  that  the  plaintiff  has  failed  in  the  proof  of  a  written 
agreement.  It  is  admitted  that  this  is  a  case  within  the  fourth 
section  of  the  Statute  of  Frauds.  The  plaintiff  was  bound  there- 
fore, under  the  issue  upon  non  assumpsit,  to  show  that  there  was  an 
agreement  in  writing  signed  by  the  party  to  be  charged,  or  his 
agent.  In  cases  of  this  description  two  questions  may  occur — ^first, 
whether  the  agreement  contains  that  which  the  Statute  of  Frauds 
requires, — which  is  a  question  of  law;  secondly,  whether  the 
agreement  has  been  signed  by  the  party  to  be  charged  therewith  or 
by  a  person  authorised  by  such  party  so  to  do, — which  is  a  question 
of  fact.  I  think  this  rule  should  be  made  absolute  on  the  first  point. 
The  articles  of  agreement  of  the  25th  of  March,  1889,  do  not  seem 
to  me  to  be  a  memorandum  signed  by  any  body.  Before  the  Statute 
of  Frauds  no  one  could  have  entertained  a  doubt  upon  that  point. 
Since  the  statute  the  Courts,  anxious  to  relieve  parties  against  injustice, 
have  not  unfrequently  stretehed  the  language  of  the  Act.  But  none 
[  *756  ]  of  the  cases  hitherto  ^decided  under  this  statute  have  gone  so  far 
as  the  present.  If  a  party  writes  "  I,  A.  B.  agree  with  C.  D.,"  &c., 
with  no  such  conclusion  as  is  found  here,  ''  As  witness  our  hands," 
it  may  be  that  this  is  a  sufficient  signature,  within  the  statute,  to 
bind  A.  B.  So,  where  the  seller's  name  appears  in  a  bill  of  parcels 
which  he  fills  up  and  delivers  out  as  a  complete  and  perfect  contract : 
or  where  a  party,  authorised  so  to  do,  issues  an  instrument  contain- 
ing  the  printed  name  of  the  principal.  But  it  would  be  going  a 
great  deal  further  than  any  of  the  cases  have  hitherto  gone,  to  hold 
that  this  was  an  agreement  signed  by  the  party  to  be  charged.  This 
is  no  more  than  if  it  had  been  said  by  A.  B.  that  he  would  sign  a 
particular  paper. 

Rule  absolute. 


VOL.  LX.1        1842.     C.  P.     8  MAN.  &  G.  771—772.  607 

BAXTER  V.  GRAY  and  ABBOTT,   Executors  of  i842. 

Mary  Bostock,  Deceased.  !!!L  ' 

(3  Man.  &  G.  771-  773  ;  S.  C.  4  Scott,  N.  R.  374 ;  11  L.  J.  0.  P.  63.)  [  '^'^^  ^ 

A  surgeon  forbore  to  send  in  his  bill  for  medicines  and  attendance  to  a 
deceased  patient  in  her  lifetime,  under  the  expectation  of  a  legacy.  On 
her  death,  finding  she  had  left  him  nothing,  he  made  a  claim  on  her 
executors :  Held,  that  he  vas  entitled  to  recover,  no  proof  having  been 
given  of  any  understanding  between  the  parties  that  he  was  to  be  paid 
only  by  a  legacy. 

Assumpsit  for  work  and  labour  done  for  the  testatrix,  and  upon  an 
account  stated  with  her. 

Pleas:  non  asmmpsit;  and,  secondly,  payment  by  the  testatrix 
in  her  lifetime.  Replication,  traversing  such  payment,  and  issue 
thereon. 

At  the  trial,  before  Tindal,  Ch.  J.,  at  the  Westminster  sittings 
after  last  Term,  it  appeared  that  the  action  was  brought  by  the 
plaintiff,  a  surgeon  and  apothecary,  to  recover  about  5001.  from  the 
defendants,  as  the  executors  of  a  Mrs.  Bostock,  (after  giving  credit 
for  33Z.  received  on  account),  for  medicines  and  attendance  upon 
her  for  a  period  commencing  in  the  year  1829  and  ending  in 
January,  1840,  about  nine  months  previous  to  her  death.  The 
plaintiff  had  been  on  terms  of  great  intimacy  with  Mrs.  Bostock, 
visiting  her  daily,  and  occasionally  rendering  her  surgical  assistance. 
Having  an  expectation  of  a  legacy,  he  had  never  sent  in  any  bill  in 
her  lifetime  ;  but,  finding  that  she  had  not  left  him  any  thing  by 
her  will,  he  made  the  above  claim  upon  the  defendants. 

The  Lord  Ghibf  Justice  told  the  jury  that  if  the  plaintiff  had 
furnished  the  medicines,  and  had  attended  upon  the  deceased  on  an 
understanding  that  he  was  to  be  paid  only  by  a  legacy,  he  was  not 
entitled  to  recover.  The  j  ury  having  found  a  verdict  for  the  plaintiff, 
damages  2172., 

Shee,   Serjt.   now  moved  for  a  new  trial,  on  the  ground  of 
misdirection : 

He  contended  that  if  there  was  a  distinct  expectation  of  a  legacy 
on  the  part   of  the  plaintiff, — which  clearly  appeared   upon  the 
evidence, — there  *was  nothing  from  which  any  implied  assumpsit       [  •772  ] 
could  be  raised,  and  that  the  jury  should  have  been  so  directed. 

Tindal,  Ch.  J. : 

If  the  evidence  had  shown  that  the  work  and  labour  were  done  upon 
an  understanding  between  the  parties,  that  the  plaintiff  was  to  be 
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Baxter  remunerated  by  a  legacy,  that  would  have  amounted  to  an  agreement 
Gbat.  that  he  was  to  make  no  charge.  But  if  the  work  and  labour  were 
performed  under  a  hope  of  a  legacy,  I  see  no  reason  why  the 
plaintiff  should  not,  on  such  hope  failing  him,  be,  as  it  were, 
remitted  to  his  legal  right.  The  law  on  the  subject  was  correctly 
laid  down  in  Osbom  v.  The  Oovemors  of  Quy's  Hospital  (i),  where 
Eaymond,  Ch.  J.  told  the  jury  that  they  were  to  "  consider  how  it 
was  understood  by  the  parties  at  the  time  of  doing  the  business." 
Here,  no  proof  were  given  of  any  understanding  as  to  the  way  in 
which  the  plaintiff  was  to  be  remunerated.  I  disapprove  strongly 
of  the  course  pursued  by  the  plaintiff  in  not  sending  in  any  bill ; 
but  it  seems  to  me  that  the  jury  showed  a  due  regard  for  the 
testatrix's  estate,  in  cutting  down  the  amount  of  the  plaintiff's  claim ; 
and,  on  the  whole,  I  think  that  justice  has  been  done. 

COLTMAN,  J. : 

There  appears  to  me  no  ground  for  finding  fault  with  the  way  in 
which  this  case  was  left  to  the  jury,  or  with  the  conclusion  to  which 
they  have  come.  It  would  be  most  unreasonable  if  the  plaintiff  was 
to  have  no  remuneration  for  his  services. 

Erskine,  J.  : 

There  was  evidence  to  warrant  the  jury  in  coming  to  the 
conclusion  that  the  plaintiff  attended  the  deceased  in  his  medical 
capacity  upon  the  usual  terms.  It  is  true  that  it  also  appeared  that 
[  *77H  ]  he  forbore  *to  send  in  his  bill,  under  an  expectation  of  receiving  a 
remuneration  in  the  shape  of  a  legacy.  But  unless  an  understand- 
ing could  be  proved  that  he  was  not  to  make  any  charge,  I  think  he 
was  entitled,  on  being  disappointed  in  his  expectation,  to  require 
payment  for  the  services  which  he  had  rendered  to  the  deceased. 

Maule,  J.  concurred. 

Ride  refused, 

(1)  2  Str.  728. 
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DOE  D.  MAEY  ANNE  PAEKEE  v.  JAMES  THOMAS.        i842. 

(3  Man.  &  G.  815—824  ;  S.  C.  4  Scott,  N.  R.  449;  11  L.  J.  C.  P.  124.)  ^utis^l' 

A  copyhold  is  devised  by  A.  to  B.  for  life,  remainder  to  C.  in  fee.    B.  is         rTTTi 
admitted  and  dies.     C.  has,  before  entry,  a  descendible  estate ;  and  upon         ^        ^ 
the  death  of  C.  his  customary  heir,  and  not  the  customary  heir  of  A.,  is 
entitled  to  the  copyhold. 

Ejectment.  At  the  trial  before  Gurney,  B.,  at  the  last  Summer 
Assizes  for  the  county  of  Sussex,  a  verdict  was  found  for  the 
plaintiff,  subject  to  the  opinion  of  this  Court  upon  the  following  case : 

The  property  in  question  is  copyhold  of  inheritance,  within,  and 
parcel  of,  the  manor  of  Brighton,  descendible  according  to  the 
custom  of  borough  English,  and  devisable.  The  lessor  of  the 
plaintiff  claims  as  customary  heir  of  Charles  Parker,  her  uncle. 

Thomas  Parker,  the  father  of  Charles  Parker,  and  grandfather 
of  the  lessor  of  the  plaintiff,  died  in  1801,  seised  in  fee  of  this 
copyhold  tenement,  at  the  will  of  the  lord,  according  to  the  custom 
of  the  manor,  and  intestate,  leaving  Elizabeth,  his  widow,  and 
Charles  and  George,  his  sons,  and  Mary,  his  daughter,  him  sur- 
viving. Whereupon  the  property  descended  to  George  Parker, 
as  the  younger  son  and  customary  heir,  subject  to  his  mother's 
free  bench*.  At  a  customary  Court  of  the  manor,  held  in  1815, 
Elizabeth  and  George  Parker  were  admitted,  and  surrendered  the 
premises,  for  a  valuable  consideration,  to  Charles  Parker  in  fee. 
Charles  Parker,  having  been  admitted,  to  hold  in  fee  at  the  will  of 
the  lord,  &c.,  surrendered  to  the  use  of  his  will,  and  '''died  in  1817,  [*8i6  ] 
unmarried  and  without  issue.  From  his  admittance  to  the  time 
of  his  death,  Charles  Parker  was  seised,  and  in  the  receipt  of  the 
rents  and  profits. 

In  1816,  Charles  Parker  made  and  published  his  will,  devising  as 
follows : 

"  I  give,  devise,  and  bequeath  all  my  freehold,  copyhold,  and 
leasehold  messuages,  lands,  tenements,  and  hereditaments,  unto 
my  mother  Elizabeth  Parker,  and  my  sister  Mary  Parker,  subject 
to  this  condition,  that  the  estate,  right,  or  interest  of  my  said 
sister  shall  not  be  subject  to  the  contract  or  interference  of  any 
husband  she  may  marry,  or  be  liable  to  his  debts  or  engagements. 
And  I  direct  that  my  said  sister's  receipt  or  receipts,  from  time  to 
time,  for  money  expressed  to  be  received  shall  be  good  and  effectual 
discharge  or  discharges.  And  in  case  my  said  sister  shall  depart 
this  life,  either  in  the  lifetime  of  my  said  mother  or  after  her 
decease,  leaving  lawful  issue,  then  from  and  immediately  after  the 
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Dob  d.       decease  of  the  survivor  of  them  my  said  mother  and  sister,  I  give, 

Paukeb  '       «»        ' 

t,  devise,  and  bequeath,  my  said  freehold,  copyhold,  and  leasehold 

Thomas  estates  unto,  amongst,  and  equally  between,  &c. ;  and,  if  but  one 
child,  then  to  such  one,  his  or  her  heirs,  executors,  administrators, 
and  assigns,  absolutely."  Then  followed  several  other  limitations 
which  never  took  effect,  concluding  with  a  limitation  to  "  the 
person  or  persons,  his,  her,  or  their  heirs,  executors,  administrators, 
and  assigns,  absolutely,  who  will  by  law  be  deemed,  and  is  or  are, 
my  own  right  heirs.'* . 

The  will  of  Charles  Parker  was  duly  executed  to  pass  the  property 
in  question,  pursuant  to  the  said  surrender  to  the  use  of  his  will, 
and  according  to  the  custom  of  the  said  manor.  Upon  the  death 
Qf  Charles  Parker,  Elizabeth  Parker  his  mother,  and  Mary  Parker 
his  sister,  entered  upon  the  property  in  question,  and  into  the 
receipt  of  the  rents  and  profits  thereof. 
r  *®^7  ]  At  a  customary  Court  of  the  said  manor,  duly  held  on  *the 

6th  of  February,  1824,  Elizabeth  Parker  and  Mary  Parker  were 
duly  admitted  to  the  property  in  question,  and  from  the  time 
of  such  admittance,  continued  seised,  and  in  the  receipt  of  the 
rents  and  profits,  thereof  until  the  death  of  Elizabeth  Parker,  in 
December,  1826.  In  1827,  Mary  Parker  intermarried  with  the 
defendant  James  Thomas.  From  the  death  of  Elizabeth  Parker 
until  the  death  of  Mary  Parker  (then  Mary  Thomas),  the  said 
Mary  Parker,  received  the  rents  and  profits  of  the  property.  In 
April,  1829,  the  said  Mary  Thomas  had  issue  a  daughter,  Mary 
Elizabeth  Thomas,  her  only  child.  In  June,  1829,  Mary  Thomas 
died,  leaving  her  daughter  Mary  Elizabeth  Thomas  her  surviving. 
Immediately  upon  the  death  of  Mary  Thomas,  her  husband  James 
Thomas,  the  defendant,  entered  into  possession  of  the  premises 
in  question,  and  has,  from  that  time  hitherto,  received  the  rents 
and  profits  thereof. 

In  December,  1829,  Mary  Elizabeth  Thomas  died  an  infant, 
leaving  Mary  Heather,  formerly  Mary  Thomas,  and  Martha  Holland, 
formerly  Martha  Thomas,  her  two  paternal  aunts,  who  are  both 
now  living,  her  co-heirs-at-law  and  her  co-heirs  by  the  custom 
of  the  manor  of  Brighton,  they  being  the  only  sisters  of  the 
defendant  James  Thomas  the  father  of  the  said  infant  Mary 
Elizabeth  Thomas,  and  which  James  Thomas,  the  defendant, 
Mary  Heather,  and  Martha  Holland,  were  the  three  only  children 
of  James  Thomas,  the  grandfather,  and  Mary  his  wife. 

In  1826  George  Parker  died,  leaving  Mary  Anne  Parker,  the 
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lessor  of  the  plaintiff,  his  only  child,  and  his  heir,  according  to  the       doe  d. 
custom  of  the  manor  of  Brighton,  and  also  the  heir,  according      ^^^^=» 
to  the   custom  of  the  same   manor,  of  Charles  Parker,  of  any      Thomas. 
copyhold  estate   within  that  manor,  which  did  not  pass  by  his 
will(i). 

The  question  for  the  opinion  of  the  Court  is,  whether  the  lessor  [  8i9  ] 
of  the  plaintiflf  is  entitled  to  the  copyhold  property  in  question, 
as  the  customary  heir  of  Charles  Parker  her  uncle.  If  the  Court 
shall  be  of  opinion  that  she  is  so  entitled,  then  the  verdict  for  the 
plaintiff  is  to  stand ;  but  if  the  Court  shall  be  of  opinion  that  the 
property  in  question  did  not  descend  to  the  lessor  of  the  plaintiff 
as  the  customary  heir  of  Charles  Parker,  then  a  verdict  is  to  be 
entered  for  the  defendant  (2).  And  it  is  agreed  that  this  case  shall, 
on  the  motion  of  either  party,  be  turned  into  a  special  verdict ; 
that  the  copy  of  the  will  of  Charles  Parker,  hereunto  annexed,  shall 
be  deemed  part  of  the  case,  and  that  either  party  shall  be  at  liberty 
to  refer  thereto;  and  that  the  pedigree,  also  hereunto  annexed, 
shall  be  deemed  to  be  part  of  the  case,  and  a  correct  representation 
of  the  state  of  the  respective  families  therein  mentioned,  at  the 
time  of  the  demise  laid  in  the  declaration  and  when  this  action 
was  brought ;  and  that  the  dates  of  the  births,  baptisms,  deaths, 
burials,  and  marriages  of  the  parties  mentioned  in  such  pedigree, 
shall  be  deemed  and  taken  to  be  true  and  correct. 

Stephen,  Serjt.  (with  whom  was  Peter sdorff)  for  the  plaintiff :         June  2. 

To  make  the  estate  descendible  to  the  customary  heir  of  Mary 
Elizabeth  Thomas,  an  actual  seisin  in  her  was  necessary.  Though 
she  took  under  the  will  as  devisee  in  fee,  yet,  not  having  entered, 
she  had  only  a  freehold  in  law,  not  transmissible,  like  an  actual 
freehold,  to  her  heirs :  Co.  Litt.  lib,  15a  (3) ;  Ratcliffe's  case  (4) ; 

2  Bl.  Comm.  208.     The   rule  extends  to  copyholds,  *where  it  is       [  ♦820  ] 
the  entry,  and  not  the  admittance,  that  vests  a  descendible  estate : 

Foxe  V.  Smith  (5) ;  Gilbert's  Tenures,  158. 

(1)  The  will  having  been  made  if  the  lessor  of  the  plaintiff  had  no 
before  the  1  Vict.  c.  26,  the  ultimate  right  of  possession,  the  defendant 
limitation  would  be  inoperative.  would  be    entitled   to    a  verdict   as 

(2)  As  M.  E.  Thomas,  the  infant  against  the  plaintiff  and  his  lessor, 
devisee,  died  before  the  passing  of  the  whoever  might  be  entitled  as  heir  of 

3  &  4  Will.  IV.  c.  106,  her  two  axmts,  the  infant  devisee. 
Mary  Heather  and  Martha  Holland,  (3)  2  Tho.  Co.  Litt.  164. 
and  not  her  father,  would  be  her  heirs-  (4)  3  Co.  Bep.  41  b. 
at-law  and  her  customaiy  heirs ;  but  (5)  1  Preem.  K.  Br  Eep.  45. 
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A  devisee  has,  until  entry,  merely  a  seisin  in  law :  Litt.  s.  167,        dok  d. 
Co.  Litt.  Ilia,  240b  ;  Hulm  v.  Ileylock  (i).  ^^^keu 

Thomas. 
Channell,  Serjt.  (with  whom  was  Peacock),  contra : 

A  party  claiming  as  heir  to  a  person  who  was  seised  by  descent, 
must  show  that  his  ancestor  had  actual  seisin  by  entry ;  but  if  the 
ancestor  took  by  purchase,  no  entry  is  necessary :  Watkins  on 
Descents,  28(2).  It  will  not  be  contended  that  a  devisee  takes 
otherwise  than  by  purchase;  and,  therefore,  a  writ  of  ex  gravi 
querela  (3)  lay  for  a  devisee  before  entry,  or  for  the  heir  of  a 
devisee  who  had  died  without  entry  (4).  This  principle  applies  to 
copyholds  :  Doe  d.  Winder  v.  Lawes  (5). 

Stephen,  Serjt.  was  heard  in  reply  (6). 

Cur.  adv.  rult, 

TiNDAL,  Ch.  J.  now  delivered  the  judgment  of  the  Court  : 

In  this  case  the  lessor  of  the  plaintiff  claims  the  premises  in 
question  as  heir  of  Charles  Parker,  on  the  Aground  that  Charles  [  *82i  ] 
Parker  was  the  person  last  actually  seised  thereof,  and  the  ancestor 
from  whom,  by  law,  the  title  by  descent  must  be  deduced.  The 
defendant,  on  the  other  hand,  contends  that  Charles  Parker  having 
by  his  will  devised  the  premises  in  fee  to  Mary  Elizabeth  Thomas, 
the  infant  daughter  of  his  sister,  he,  the  defendant,  is  entitled  to 
hold  the  premises  as  her  heir  (7),  notwithstanding  that  she  died 
before  entry,  and  before  obtaining  any  actual  seisin. 

The  defendant  indeed  further  contends,  that  if  any  actual  seisin 
of  a  devisee  is  necessary  for  the  purpose  of  transmitting  the 
inheritance  to  his  heir,  in  this  case  the  entry  of  the  infant's  father, 
and  the  perception  of  the  profits  by  him,  as  stated  in  the  case, 

(1)  Cro.  Car.  200.  Co.  Litt.  88,  89 ;  Ooodtitle  v.  Newman, 

(2)  4th  ed.  3  Wils.  516 ;  Doe  v.  Keen,  7  T.  R  386; 

(3)  P.  N.  B.  198.  Watkins  on  Descents,  56  (4tli  edit.). 

(4)  Ibid.  199.  In  answer  to  which,  Litt.  s.  123,  Co. 

(5)  7  Ad.  &  El.  195 ;  2  Nev.  &  P.  Litt.  240,  258,  273 ;  1  Eoll.  Abr.  tit. 
195.  Disseisin  (I.)  pi.  3  (translated  9  Vin. 

(6)  The  reply  was  upon  a  point  on  Abr.  105,  pi.  3),  Ibid.  tit.  Entail  (F.) 
which  no  judgment  was  given.  In  the  pi.  1  (translated  9  Vin.  Abr.  456,  pi.  1), 
course  of  the  argument  it  had  been  were  referred  to.  Nothing,  however, 
contended,  on  the  part  of  the  defendant,  was  decided  as  to  the  e£fect  of  the  entry 
that,  supposing  an  actual  seisin  to  by  the  father,  that  point  becoming 
have  been  necessary,  the  entry  of  immaterial  when  it  was  held  that 
James  Thomas,  the  father  of  the  actual  seisin  was  unnecessary, 
infant  devisee,  vested  an  actual  seisin  (7)   Vide  supra,  611,  note  (2). 

in  the  infant;  for  which  were  cited 
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Dob  d.       amounts  in  law  to  an  actual  seisin  of  the  infant  herself.     But  we 
V.  hold  it  unnecessary  to  give  an  opinion  upon  this  point,  as  we  think 

Thomas.  ^j^^  £j,gj.  position  of  the  defendant  is  right, — that  the  devisee  in 
fee  has,  without  an  actual  entry,  such  a  seisin  of  the  premises 
devised  as  will  enable  his  heir  to  take  from  him  by  descent,  and 
consequently  that  the  heir  of  the  devisor  in  this  case  is  not  entitled 
to  recover. 

It  is  the  clear  result  of  all  the  authorities  that  wherever  a  party 
has  succeeded  to  an  inheritance  by  descent,  he  must  obtain  an  actual 
seisin  or  possession,  as  contra- distinguished  from  a  seisin  in  law, 
in  order  to  make  himself  the  root  or  stock  from  which  the  future 
inheritance,  by  right  of  blood,  must  be  derived ;  that  is,  in  other 
words,  in  order  to  make  the  estate  transmissible  to  his  heirs.  It 
will  be  quite  sufficient  to  refer  to  the  maxim  in  Fleta,  "  Seinnajacit 

[  ♦822  ]      stipitem  "  (i),  and  to  the  *  well-known  doctrine  of  possessio  fratrU  (2), 
without  citing  any  express  authorities  upon  this  point. 

But  the  case  now  under  consideration  does  not  arise  upon  the 
right  of  the  heir  claiming  from  an  ancestor  who  himself  took  by 
descent,  and  died  before  actual  seisin,  but  upon  the  right  of  one 
who  claims  as  heir  of  a  devisee,  that  is,  of  a  purchaser,  who  dies 
before  actual  seisin  ;  and  the  question  is,  whether  the  inheritance, 
under  such  circumstances,  is  to  be  claimed  from  such  devisee  as 
the  person  last  seised,  or  from  the  devisor ;  and  we  are  of  opinion 
that  the  inheritance  descends  to  the  heir  of  the  devisee. 

The  authorities  relied  upon  on  the  part  of  the  plaintiff  appear  to 
us  by  no  means  to  support  the  proposition  for  which  he  contends ; 
for,  as  to  the  passage  in  Littleton,  s.  167,  where,  speaking  of  devises 
by  custom,  he  lays  it  down  ^'  that  he  to  whom  the  devise  is  made, 
after  the  death  of  the  devisor,  may  enter  into  the  tenements 
devised,  to  have  and  to  hold  to  him  after  the  form  and  effect  of  the 
devise,  without  any  livery  of  seisin  thereof  to  be  made  to  him,"  dc, 
it  cannot  be  said  to  intend,  or  even  to  imply,  that  there  is  any 
necessity  for  such  entry  in  order  to  render  the  estate  transmissible 
to  the  heirs  of  the  devisee ;  nor  is  any  such  proposition  there  under 

(1)  This  is  rather  an  inference.     In  in  linea  transversal!;  qui  quideiD,ciiin 

the  passage  to  which  Blackstone  refers,  seisinam  suam  obtinuenuit,    stipitem 

the    words    are,    *'  Tunc  (that  is  in  faciunt  et  rectam  lineam  discendendo 

default  of  issue  and  of  brothers)  fiat  quatenus  ad  suos  hseredee."     Fleta, 

computatio  a  primo  gradu  immediate,  lib.  6,  cap.  3,  §  2. 
sicut    a    communi    stipite,     a    patre  (2)  See  6  Vin.  Abr.  tit.  Copyhold, 

scilicet    vel     matre     exeuntibus     in  80,  192, 193;  7  Yin.  Abr.  tit.  Befoent. 

seisinA  usque  ad_|^fratrem  vel  sororem  584,  p85,  589, 
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consideration.     It  means  no  more  than  to  point  out  the  remedy  by       Doe  d, 
entry,  which  the  devisee  has  in  case  the  heir  of  the  devisor  keeps  ^^ 

him  out.    And  again,  the  reference  to  Co.  Litt.  240  b,  where  it  is     Thomas. 
said  that,  ''  upon  the  decease  of  the  devisor,  the  freehold  in  law  is 
cast  upon  the  devisee,  and  if  the  heir,  before  any  entry  made  by  the 
devisee,  entereth  and  dieth  seised,  this  descent  shall  not  take  away 
the  entry  of  the  devisee,"  carries  the  argument  no  further,  as  it 
does  not  touch  the  question  relating  to  the  heir  of  the  devisee.    As 
to  the  case  of  Hulm  v.  Heylock,  which  was  relied  upon  on  the  part 
of  the  *plaintiff,  it  appears,  on  consideration,  to  be  an  authority       [  ♦823  ] 
in  favour  of  the  defendant.    In  that  case  a  devise  was  made  to  an 
infant  in  fee,  and  after  the  death  of  the  devisor  his  son  and  heir 
enters  and  levies  a  fine,  with  proclamations,  in  the  lifetime  of  the 
infant,  who  afterwards  dies,  within  age,  the  wife  of  the  defendant 
Heylock,  being  his  sister  and  heir ;  and  the  Court  held  the  fine  and 
non-claim  should  bar  the  husband  and  all  claiming  under  him, 
and  the  wife  herself  during  the  coverture  ;  but  the  wife  shall  have 
new  five  years  after  the  death  of  her  husband.    Now  in  that  case 
there  is  no  statement  that  the  infant  entered  so  as  to  make  his 
sister  his  heir :  on  the  contrary,  the  argument  proceeds  on  the 
assumption  that  the  infant  never  entered  in  fact ;  and,  indeed,  if 
such  entry  had  been  made,  the  freehold  would  have  been  in  the 
infant,  and  the  fine  might  have  been  avoided  by  the  plea,  partes 
finis  nihil  hdbuerunt.     The  inference,  therefore,  to  be  drawn  from 
that  case  is,  that  entry  in  fact  by  a  devisee  is  not  necessary  to 
enable  the  heir  of  such  devisee  to  take  by  descent. 

But  more  direct  authorities  in  support  of  this  position  are  not 

wanting.     The  language  used  by  Hale,  Ch.  J.  in  his  History  of  the 

Common  Law,  ch.  11,  seems  to  point  at  the  very  distinction  now 

under  consideration,  between  the  taking  by  purchase  and  the  taking 

by  descent.     '*  The  last  actual  seisin,"  he  says,  '*  in  any  ancestor 

makes  him,  as  it  were,  the  root  of  the  descent,  equally,  to  many 

intents,  as  if  he  had  been  a  purchaser."     To  which  may  be  added 

the  authority  of  the  very  learned  treatise  on  the  law  of  descents  by 

the  late  Mr.  Watkins:  see  Watkins  on  Descents,  4th  ed.,  p.  28, 

with  the  references  there  made.    And  further,  Fitzherbert's  Natura 

Brevium,  199,  200,  on  the  writ  of  ex  gravi  querela,  affords  the 

inference  that  such  is  the  law.     That  writ,  as  it  is  well  known,  lay 

where  a  man  devised  lands  or  tenements  in  any  city  or  borough,  or 

in  gavelkind,  where  such  lands  were  devisable  by  will,  time  out  of 

*mind,  in  order  to  compel  the  execution  of  the  devise.    And  we       [  #824  ] 


Thomas. 
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DoBd.       know  from  Co.  Litt.  Ilia,  "that  after  an  actual  poBsesaion  this 
Parker 

r.  writ  lieth  not,  for  then  the  devisee  may  have  his  ordinary  remedy 

by  the  common  law."     But  Fitzherbert  gives  one  instance  of  the 

writ  where  it  is  applicable,  in  place  of  e^formedon  in  the  descender, 

for  tenements  devised,  upon  the  deforcement  of  the  heir  of  the 

devisee,  in  which  writ  there  is  no  statement  of  any  entry,  or  seisin 

in  fact,  of  the  devisee  ;  and  that  this  difference  in  the  statement  of 

the  title  is  not  made  without  consideration,  is  manifest  from  the 

note  which  follows,  viz.  '*  And  it  seemeth,  that  when  the  tail  is 

once  executed  by  force  of  the  devise  in  the  tenant  in  tail,  or  in  the 

tenant  for  term  of  life,  that  then  he  in  the  remainder,  or  heir  of 

tenant  in  tail,  may  have  Skformedon  in  the  descender  by  the  coarse 

of  the  common  law  after  (i)  the  Statute  of  Westminster  the  2nd, 

according  to  the  common  form  upon  a  gift  made  in  tail  by  deed  "  (2). 

For  a  formedon  in  remainder  does  not  lie  without  alleging  esplees 

in  the  particular  tenant ;  see  the  Begistrum  Brevium,  244,  245. 

It  follows,  therefore,  from  these  authorities,  that  the  heir  of  the 

devisee  in  tail  may  maintain  a  writ  of  ex  gravi  querela^  without 

alleging  any  esplees  to  have  been  taken  by  the  devisee  ;  and  as  the 

remedy  by  entry,  and  that  by  the  writ  of  ex  grari  querela ^  are 

placed  by  Lord  Coke  on  the  same  foundation,  see  Co.  Litt.  Ill  a, 

it  seems  to  be  law  that  a  person  may  make  himself  heir  to  the 

devisee  without  alleging  esplees  in  such  devisee,  or  any  actual  seisin 

by  him.     The  inheritance,  therefore,  in  this  case,  must  be  claimed 

from  the  devisee  as  the  person  last  seised,  and  consequently  the 

heir  of  the  devisor  is  not  entitled  to  recover.    We  therefore  direct 

the  verdict  to  be  entered  for  the  defendant. 

Judgment  for  the  defendant. 


i8«.  G0S8  AND  Another  v.   QTJINTON. 

April  24. 
1842.  (^  ^^-  *  ^-  825-^41 ;  S.  C.  4  Scott,  N.  B.  471 ;  12  L.  J.  C.  P.  173.) 

Jan.  12,  28.  A.  being  examined  before  Commissionera  of  Bankrupt,  admits  having 

~~~"  taken  property  whidi  bad  belonged  to    the    bankrupt.      Upon    cross- 

^        ^  examination  by  his  own  attorney,  he  states  that  he  purchased  the  property 

under  an  agreement,  which  he  produces ;  a  copy  of  which  agreement  is 

entered  -as  part  of  his  answer.     Upon  an  issue  of  not  guilty  in  trespass 

de  bonis  asportatis  brought  against  A.  by  the  assignees  of  Francis  Williams, 

a  bankrupt,  the  examination  of  A.  is  given  in  evidence  on  behalf  of  the 

plaintiffs,  to  prove  the  asportation  :  Held,  that  this  was  evidence  to  go  to 

the   jury  of   the  existence  of    the  agreement,    without    producing,    or 

accounting  for  the  absence  of  the  original  document. 

A.  orders  a  rudder  to  be  made  by  B.,  a  shipbuilder,  for  A.'s  ship.    ^, 

(1)  •*  Used  after  "^(i«e;>ui«).  (2)  F.  N.  B.  200  B, 
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begins  to  make  a  rudder,  which  he  states  is  intended  for  A.     Before  this  qoss 

intention  is  communicated  to  A.,  and  before  the  rudder  is  finished,  B.  r. 

becomes  bankrupt.    After  the  bankruptcy,  A.,  who  is  a  creditor  of  B.,  is       Quinton. 
informed  that  the  rudder  was  intended  for  him,  and  takes  it  away :  Held, 
that  this  acquiescence  on  the  part  of  A.  having  relation  to  the  prior 
intention  of  B.,  was  evidence  to  go  to  the  jury  of  an  appropriation  of  the 
rudder  so  as  to  negative  the  property  of  the  assignees  therein. 

Held,  that  a  stipulation  in  a  contract  for  the  purchase  of  a  ship  made 
with  a  shipbuilder,  that  a  certificate  shall  be  delivered  to  the  purchaser  by 
the  builder,  for  the  purpose  of  enabling  the  former  to  obtain  a  register  as 
owner  under  the  Ship  Begistry  Act  (3  &  4  Will.  IV.  c.  65),  before  the 
masts  are  on  board,  and  before  the  ship  is  in  a  sufficiently  forward  state 
for  the  measurements  required  to  be  made  by  that  Act,  does  not  render 
such  contract  illegal 

Tbespass,  by  Edward  Goss  and  Edward  Charles  Clarke,  assignees 
of  Francis  Williams,  a  bankrupt,  against  Henry  Chidgey  Quinton, 
for  seizing,  taking,  and  carrying  away  a  certain  ship  and  a  certain 
rudder  of  the  plaintiffs  as  assignees,  of  the  value  of  4,0002.,  and 
converting  the  same  to  the  defendant's  use. 

Pleas:  first,  not  guilty — secondly,  that  the  plaintiffs  were  not 
assignees  of  the  estate  and  effects  of  the  said  F.  Williams,  alleged 
in  the  declaration  to  be  a  bankrupt,  modo  etfonnd ;  concluding  to 
the  country — thirdly,  *that  before  the  time  when  &c.,  and  before  [  '826  ] 
Williams  became  a  bankrupt,  to  wit,  on  the  1st  of  January,  1840, 
and  from  thence  continually  until  and  at  the  time  when  &c.  in  the 
declaration  mentioned,  the  said  ship  and  rudder  were  the  proper 
ship  and  rudder  of  him  the  defendant ;  and  before  and  at  the  time 
of  the  delivery  to  John  Doe  as  thereinafter  mentioned,  the  defendant 
was  lawfully  possessed  of  the  said  ship  and  rudder  in  the  declaration 
mentioned,  as  of  his  own  property ;  that  before  the  said  time  when  &c., 
and  whilst  he  was  so  possessed  of  the  said  ship  and  rudder  as  afore- 
said, to  wit,  on  the  1st  of  May,  1840,  the  defendant  delivered  the 
said  ship  and  rudder  to  the  said  John  Doe,  to  be  kept  by  the  said 
John  Doe  to  and  for  the  use  of  the  defendant ;  and  the  said  John 
Doe  then  received  the  same  for  the  use  of  the  defendant,  and  after- 
wards, and  before  the  said  time  when  &c.,  and  after  the  said  Francis 
Williams  became  bankrupt  as  aforesaid,  to  wit,  on  the  day  and  year 
last  aforesaid,  the  said  John  Doe,  in  violation  of  his  said  trust, 
wrongfully  delivered  the  said  8hip][[andJ  rudder  to  the  plaintiffs, 
assignees  as  aforesaid,  whereupon^the  defendant  afterwards,  to  wit, 
at  the  said  time  when  &c.,  seized,  took,  and  carried  away  from  and 
out  of  the  said  possession  of  the  plaintiffs,  assignees  as  aforesaid, 
the  said  ship  and  rudder,  so  being  the  said  ship  and  rudder  of  the 
defendant,  doing  no  unnecessary  damage  to  the  plaintiffs  on  that 
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GosB        occasion,  as  he  lawfully  might  do  for  the  cause  aforesaid,  which 
QuiKTON.     ^^^^  the  supposed  trespasses  in  the  declaration  mentioned,  and 
whereof  the  plaintiffs  had  above  complained  against  the  defendant. 
Verification. 

Issue  was  joined  on  the  first  two  pleas.  Beplication  to  the  third, 
that  the  said  ship  and  rudder  were  not  the  proper  ship  and  rudder 
of  the  defendant,  modo  et  forma  ;  concluding  to  the  country.  Issue 
thereon. 

At  the  trial  before  Maule,  J.,  at  the  first  sittings  at  Westminster, 

[  *827  ]       in  last  Easter  Term,  it  appeared  that  the  *vessel  in  question,  a 

barque,  called  the  Brenda,  was  built  by  the  bankrupt  under  two 

agreements  respectively,  dated  the  11th  of  February,  1889,  and  the 

11th  of  March,  1840. 

The  first  of  these  agreements  was  as  follows  (i) :  ''  Memorandum 
of  an  agreement  made  this  11th  day  of  February,  1889,  between 
Francis  Williams,  of  the  city  of  Bristol,  ship-builder,  of  the  one 
part,  and  Mr.  H.  C.  Quinton,  of  the  said  city  of  Bristol,  of  the  other 
part,  that  is  to  say,  that  the  said  Francis  Williams  proposes  to 
build  a  vessel  of  the  following  dimensions,  viz.,  length,  ninety-six 
feet,  breadth,  twenty-five  feet  six  inches,  depth,  seventeen  feet  six 
inches  to  eighteen  feet,  admeasurement  about  270  to  280  tons,  to 
be  all  of  the  best  materials,  and  not  to  exceed  285  tons  old  measure. 
The  hull  to  be  of  timber  and  plank,  of  size  and  thickness  agreeable 
to  Lloyd's  register-book  for  a  ten  years'  ship,  and  furnished  with  all 
shipwrights',  joiners,'  and  caulkers'  work  to  the  rails,  in  a  work- 
manlike manner,  including  rudder,  tiller,  long  figure-head,  channel- 
work,  windlass  and  poles,  two  housepikes,  hatches,  and  all  iron- 
work fastenings ;  for  the  hull,  copper  and  iron,  copper  pintles,  and 
braces  and  dove-tail  plates,  for  the  sum  of  lOZ.  10s.  per  ton,  old 
measure,  with  three  boats.  Timber  to  be  found  him,  at  the  cheapest 
possible  rate,  by  H.  G.  Quinton  ;  six  months'  credit.  The  said 
vessel  to  be  finished  and  launched  by  the  30th  of  September  next. 
Payment, — l,000i.,  in  bills  before  the  launching  of  the  said  vessel, 
and  the  remainder,  on  receiving  builder's  certificates,  by  bills  at  six 
and  nine  months." 

In  consequence  of  the  Brenda  not  being  completed  at  the  time 
specified,  the  parties  came  to  the  following  additional  agreement. 

[  828  ]  **  Memorandum.     It  is  hereby  agreed  between  us  the  undersigned, 

that  upon  the  under-mentioned  Francis  Williams  (as  the  builder  of 

(1)  This  agreement  was  not  in  evidence,  but  is  given  here  to  make  the  case 
more  intelligible. 
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the  barque  Brenda  of  the  port  of  Bristol,  but  now  being  on  the  stocks         Goss 
in  the  yard  of  the  said  F.  Williams),  delivering  to  the  undersigned      quinton. 
H.  C.  Quinton  a  builder's  certificate  of  the  said  barque  to  enable 
him  to  procure  a  register  as  sole  owner  of  the  said  barque  Brenda, 
the  said  H.  G.  Quinton  shall  and  will  on  return  of  the  said  builder's 
certificate,  accept  the  said  F.  Williams's  draft,  payable  three  months 
after  date,  for  any  balance  which  may  be  due  and  owing  to  the  said 
F.  Williams  on  the  purchase  of  the  said  harque  upon  the  agreement 
entered  into  by  us,  as  under  date  of  11th  of  February,  1889,  after 
deducting  thereout  the  amount  of  the  several  notes  or  bills  of  exchange 
now  running,  and  which  were  paid  to  the  said  H.  C.  Quinton  for 
timber  purchased  by  the  undersigned  F.  Williams.     It  is  neverthe- 
less understood  and  agreed  that  the  said  F.  Williams  is  to  finish 
and  complete  the  said  barque  with  all  possible  expedition,  under 
the  terms  contained  in  the  said  agreement  of  the  11th  of  February^ 
1889,  and  without  prejudice  to  the  said  agreement,  and  the  said 
vessel  is  to  be  launched  at  the  risk  and  expense  of  the  said  F. 
Williams. 

**  Witness  Signed  F.  Williams. 

**  W.  Bbvan.  H.  C.  Quinton." 

On  the  same  day  (the  11th  of  March,  1840),  Williams  the  bankrupt 
delivered  to  the  defendants  the  usual  builder's  certificate,  and  on 
the  14th  of  March  the  defendant  caused  the  barque  (which  had  been 
previously  launched)  to  be  registered  in  his  own  name. 

On  the  23rd  of  April,  1840,  Williams  committed  an  act  of  bank- 
ruptcy, the  barque  being  then  unfinished,  wanting  masts,  rudder, 
<&c. ;  and  ajiat  issued  against  him  on  the  16th  of  May,  under  which 
he  was  duly  declared  a  *bankrupt,  and  the  plaintiffs  were  appointed  [  *829  ] 
assignees.  The  barque  was  taken  by  the  defendant  from  alongside 
the  bankrupt's  yard  on  the  15th  of  August,  and  the  rudder  in  the 
beginning  of  October. 

The  plaintiffs  in  order  to  prove  the  actual  taking  away  of  the 
barque  by  the  defendant,  were  compelled  to  put  in  the  examination 
of  the  defendant  taken  before  the  Commissioners  under  the  Jiat 
against  Williams.  Attached  to  and  referred  to  in  this  examination, 
was  a  copy  of  the  agreement  of  the  11th  of  March,  1840 ;  the 
existence  of  which  agreement  came  out  on  the  defendant's  cross- 
examination  by  his  own  attorney,  and  on  which  the  defendant 
relied  as  vesting  in  him  the  property  in  the  barque,  of  which 
agreement  there  was  no  other  proof. 
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Gobs  On  the  part  of  the  plaintiffs  it  was  contended,  that  the  mere 

QuiNTON.  statement  by  the  defendant  in  that  examination,  that  the  agree- 
ment therein  set  out  was  entered  into  between  himself  and  the 
bankrupt,  did  not  dispense  with  the  necessity  of  proving  it  in  the 
ordinary  way  by  calling  the  attesting  witness.  On  the  other  hand 
it  was  insisted,  that  the  agreement  formed  part  of  the  examination, 
and  that  if  any  part  of  the  examination  were  read,  the  whole  of 
such  examination  must  be  considered  as  being  in  evidence.  And 
of  this  opinion  was  the  learned  Judge. 

It  further  appeared  that  at  the  time  the  builder*  s  certificate  was 
given  and  the  ship's  register  obtained,  she  was  not  finished ;  and 
it  was  thereupon  insisted  for  the  plaintiffs,  that  no  property  in  her 
could  pass,  and  the  fifteenth  and  twenty-fifth  sections  of  the  statute 
[  ♦880]  3  &  4  Will.  IV.  c.  55,  were  referred  to  (i).  The  cases  of  *Wood*  v. 
Russell  (2)  and  Clarke  v.  Spence  (3)  were  also  cited.  The  learned 
Judge  overruled  the  objection,  observing  that  he  must  assume 
that  the  officer  whose  duty  it  was  to  register  the  vessel,  had 
properly  performed  it. 
r  831  ]  With  respect  to  the  rudder  it  appeared  that  it  was  made  fq;"  the 

Bretula,  though  not  completely  finished  at  the  time  of  the  bank- 
ruptcy so  that  it  could  have  been  attached  to  the  ship ;  and  it  was 
insisted,  on  the  part  of  the  plaintiffs,  that  assuming  the  property 
in  the  barque  to  be  in  the  defendant,  the  property  in  the  rudder  at 
all  events  had  not  passed  to  him. 

The  learned  Judge  having  summed  up  the  evidence  without 
adverting  to  the  rudder,  was  reminded  of  the  omission  by  the 
counsel  for  the  plaintiffs ;  whereupon  his  Lordship  observed  to  the 
jury,  that  he  always  thought  that  the  rudder  followed  the  ship. 
The  jury  immediately  returned  a  verdict  for  the  defendant  on  the 
third  issue,  and  for  the  plaintiffs  on  the  first  and  second. 

1841.  Bonipas,  Serjt.  having  in  Easter  Term  last  obtained  a  rule 

'      nisi  for  a  new  trial  upon  the  ground  of  misdirection. 

1842.  Channell,  Serjt.  (with  whom  was  Crowder)  now  showed  cause: 
Jan.  12. 

The  defendant  is  not   driven   to   rely  entirely  upon   his   own 

examination  before  the  Commissioners ;  for,  independently  of  the 
agreement   (the   terms   of   which   were    fully   disclosed    in    such 

(1)  Repealed,  S  &  9  Vict.  c.  84,  s.  2  ;  (2)  241E.  R.  621  (o  B.  &  Aid.  942:  1 

see  now  Merchant  Shipping  Act,  1894  Dowl.  &  Ry.  587). 

(57  &  58  Vict.  c.  60),  ss.  6  and  10.—  (3)  43  R.  R.  395  f4  Ad.  &  El.  448 ;  6 

A.  0,  Xev.  &  M.  399). 
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examination),  the  barque  was  delivered  to  him  by  Williams,  the  Qoss 
bankrupt,  and  possession  taken,  on  the  11th  of  March.  But  the  quin'tok. 
examination  was  properly  received  as  evidence  of  the  terms  of  the 
agreement.  There  is  no  doubt  that  the  defendant  himself  could 
not  have  given  it  in  evidence.  It  was  however  produced  by  the 
plaintiffs,  with  the  view  of  proving,  in  support  of  the  first  issue, 
that  the  defendant  took  possession  of  the  vessel;  and  they  were 
not  at  liberty  to  read  a  part  of  that  examination  without  reading 
the  whole. 

(Maulb,  J. :  The  whole  examination  is  the  examination  of  the 
Commissioners.) 

It  is  like  the  case  of  an  answer  to  a  bill  of  discovery,  *which,  [  *832  ] 
although  not  evidence  for  the  defendant,  becomes  so  on  being 
produced  by  the  plaintiff,  who  is  not  permitted  to  select  any 
portion,  but  must  make  use  of  the  whole  or  none.  Here,  as  the 
plaintiffs  thought  proper  to  use  the  defendant's  examination,  they 
must  take  it  with  all  its  consequences ;  one  of  which  was,  that  the 
agreement  of  the  11th  of  March,  1840,  was  proved  without  the 
necessity  of  calling  the  attesting  witness.  It  may  be,  that  when 
the  plaintiffs  were  about  to  use  the  examination,  they  might  have 
been  called  upon  to  produce  the  original  agreement;  but  after 
putting  in  the  examination,  they  cannot  object  to  the  non- 
production  of  such  original  agreement. 

(EBsmNB,  J.:  Was  any  objection  made  at  the  trial  that  the 
original  agreement  was  not  produced  and  proved  by  the  attesting 
witness  ? 

BompaSf  Serjt. :  Yes. 

Maulb,  J. :  The  examination  was  received  in  evidence  at  your 
instance,  and  the  whole  of  it  was  read.  Did  you  then  object  that 
the  latter  part  should  not  be  read  ? 

Bonipas,   Serjt. :    Yes ;    but  your   Lordship  thought  it  was 
evidence. 

Maule,  J. :  It  is  clear  that  if  any  part  of  the  examination  is 
read,  the  whole  must  be  read.) 

The  claim  set  up  at  the  trial  was,  not  for  the  value  of  this  barque, 
but  for  a  right  to  a  qualified  possession,  by  way  of  lien,  for  a 
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Goss        balance  alleged  to  be  due  from  the  defendant  to  the  bankrupt. 
QuiNTON.     No  such  claim,  however,  could  be  supported,  when  it   appeared 
that  the  bankrupt  had  consented  to  possession  being  taken  by  the 
defendant  from  the  11th  of  March. 

The  right  to  the  rudder  follows  the  right  to  the  ship  to  which 
that  rudder  belonged.  The  defendant  says  in  his  examination, 
"I  demanded  the  rudder  because  it  was  on  the  bankrupt's 
premises,  but  I  did  not  demand  the  ship,  because  it  was  in  my 
own  possession."  It  was  the  rudder  belonging  to  the  ship,  because 
it  was  made  for  the  ship ;  but  it  may  have  been  doubtful  whether 
before  that  demand  the  property  was  in  the  bankrupt  or  in  the 
defendant. 

*  *  «  *  » 

[  833  ]  With  respect  to  the  objection   under  the  Registry  Acts,  it  is 

submitted  that  it  is  immaterial,  with  reference  to  the  provisions  of 
those  Acts  and  the  object  of  the  laws  requiring  registration,  whether 
at  the  time  the  certificate  was  granted,  the  vessel  was  complete  or 
not:  Woods  v.  Russell (i).  [He  also  cited  Clarke  v.  Spence{2)  and 
Laidler  v.  Burlinson  (3).] 

Jan.  14.  Bompas,  Serjt.  in  support  of  the  rule  : 

[  834  ]  It  is  submitted  that  no  legal  proof  was  given  of  the  agreement  of 

the  11th  of  March,  1840.  It  may  be  admitted  that  if  the  plaintifiEs 
had  put  a  question  to  a  witness  with  respect  to  the  agreement,  the 
answer,  if  unobjected  to  on  the  other  side,  would  have  been  evidence; 
but  this  is  a  different  case.  Here,  the  agreement  appears  on  the 
examination  in  answer  to  a  question  improperly  put  by  the  defen- 
dant's own  attorney.  The  rule  is,  that  no  document  executed  in 
the  presence  of  an  attesting  witness  can  be  proved  without  calling 
that  witness.  Remviie  v.  Hall  (4)  was  very  similar  to  the  present 
case.  There,  in  an  action  on  an  agreement  to  execute  articles  of 
partnership,  the  plaintiff  called  a  witness,  who  proved  the  breach  of 
the  agreement  by  the  admission  of  the  defendant,  who,  in  the  same 
conversation,  stated,  as  his  reason  for  refusing  to  perform  the  agree- 
ment, that  the  plaintiff  was  insolvent ;  and  that  he  had  delivered 
the  partnership  property  (wine)  in  satisfaction  of  his  separate  debts. 

(1)  24  £.  E.  621  (5  B.  &  Aid.  942;  1  (2)  43  B.  £.  395  (4  Ad.  &  £1. 448;  6 

Dowl.  &  By.  587),  as  to  which  case  see      Nev.  &  M. 


the  judgment  of  the  Court  of  King's  (3)  46  B.  B.  717  (2  M.  &  W.  602). 

Bench  in  Ciarke  v.  Spericcy  43  B.  B.  (4)  auildhall,    6th    March,     1819. 

395  (4  Ad.  &  El.  465  ;  6  Nev.  &  M.  Manning's  X.  P.  Dig.  376. 
416). 
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The  defendant  wished  to  rely  upon  the  evidence  so  given  by  the         Ooss 

plaintiff;  but  Abbott,  Ch.  J.,  after  argument  by  Marryat,  ruled  that     quinton. 

although  the  defendant  had  assigned  his  reasons  for  breaking  the 

agreement,  at  the  same  time  he  had  made  the  admissions  upon  which 

the  plaintiff  relied,  yet  that  it  must  not  be  taken  that  the  reasons 

so  assigned  by  the  defendant  were  well  founded  ;    that  the  evidence 

went  no  further  than  that  the  defendant  had  so  declared,  but  that 

if  the  defendant  *meant  to  rely  upon  the  facts  so  stated  by  him,  as       [  ♦835  ] 

a  defence,  he  must  prove  the  truth  of  such  facts  by  evidence,  and 

was  not  entitled  to  have  such  facts  taken  as  true,  because  he  had 

stated  them,  although  such  statement  had  been  made  at  the  time 

of  the  admission  upon  which  the  plaintiff  relied.    With  respect  to 

the  rudder,  it  was  never  out  of  the  bankrupt's  possession,  and  it 

could  not  pass  by  the  certificate  of  registry.     It  was  no!;  finished 

when  taken  away  in  October,  and  no  act  of  any  kind  was  done 

appropriating  it  to  the  vessel.     In  Mucklow  v.  Mangles  (i),  it  was 

held,  that  if  a  person  contracts  with  another  for  a  chattel,  which  is 

not  in  existence  at  the  time  of  the  contract,  though  he  pays  him 

the  whole  value  in  advance,  and  the  other  proceeds  to  execute  the 

order,  the  buyer   acquires  no  property  in  the  chattel  until  it  is 

finished  and  delivered  to  him.     *     *     So,  in  Atkinson  y.^Bell  (2),  it 

was  held  that,  to  support  an  action  for  goods  bargained  and  sold, 

there  must  be  either  an. actual  sale  of  goods  existing  at  the  time 

of  the  contract,  or  a  specific  appropriation  by  the  seller,  of  goods 

afterwards  assented  to  by  the  buyer.     Laidler  v.  Burlinson  (3)  is  a 

strong  *authority  to  show,  at  any  rate,  that  no  property  passed  in       [  *836  ] 

the  rudder.     When  did  the  property  in  the  rudder  pass  ?    It  is 

clear,  that  the  defendant  could  not  have  objected  if  another  rudder 

had  been  substituted ;  for  there  was  no  appropriation  to  the  vessel 

of  the  rudder  in  question.     Woods  v.  Russell  and  Clarke  v.  Spence 

are  clearly  distinguishable.     In  the  former  case,  the  rudder  and 

cordage  were  complete,  and  ready  to  be  attached  to  the  ship. 

Manning,  Serjt.  on  the  same  side : 

The  plea  admits  the  conversion,  and  admits  that  the  plaintiffs 
were  in  possession  at  the  time  of  such  conversion.  The  allegation 
of  property  in  the  defendant  must  therefore  be  understood  to  be  of 
such  a  property  in  the  vessel  and  in  the  rudder,  as  would  justify 
taking  them  out  of  the  possession  of  the  plaintiffs  ;  which  could  only 

(1)  9  R  B.  784  (1  Taunt.  318).  Man.  &  By.  292). 

(2)  32  E.  E.  382  (8  B.  &  C.  277;  2  (3)  46  E.  E.  717  (2  M.  &  W.  602). 
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Goss        be  an  absolute  property,  free  from  any  lien  which  would  justify 
QuiNTON      ^^^  plaintiffs  in  withholding  the  possession  from  the  defendant. 

If  the  examination  before  the  Commissioners  is  held  to  be  proof 
of  the  agreement  of  the  11th  of  March,  1840,  it  can  only  be  on  a 
principle  which  will  dispense  with  the  necessity  of  giving  evidence 
which  it  may  be  inconvenient  to  produce,  in  a  variety  of  cases. 

(Maulb,  J. :  Do  you  say  that  you  should  have  been  allowed  to 
stop  in  the  middle  of  the  examination  ?) 

The  defendant  might  be  entitled  to  require  any  part  of  the 
examination  to  be  read,  which  could  in  any  way  explain  or  justify 
that  which  had  been  read  for  the  plaintiffs ;  but  it  ought  not  to 
have  been  read  to  the  jury  as  evidence  of  a  distinct  and  inde- 
pendent fact,  which  the  defendant  was  bound  to  prove;  and  it 
evidently  misled  them.  If  the  defendant  wished  to  make  use  of 
any  thing  stated  therein  by  himself,  not  by  way  of  explanation  of 
other  parts  of  the  same  document,  but  as  a  substantive  fact  in  the 
cause,  he  should  have  proved  the  fact  aiiunde ;  he  could  not  avail 
[  'SST  ]      himself  *of  it  in  that  form. 

(Maule,  J. :  Was  not  the  reading  of  the  whole  examination 
ultimately  acquiesced  in  ?) 

No.     The  opposition  ceased  when  it  was  found  to  be  unavailing. 

(TiNDAL,  Ch.  J. :  The  real  question  is  as  to  the  effect  of  the 
examination.) 

Assuming  that  the  defendant  was  entitled  to  have  the  whole 
examination  read,  the  question  still  remains  whether  it  was 
evidence  for  the  defendant  of  the  agreement.  When  there  is  an 
attesting  witness,  there  is  a  tacit  stipulation  with  the  parties  that 
the .  agreement  shall  be  proved  by  him  alone,  subject  to  the 
usual  exceptions  of  his  being  dead,  &c.  *  *  Another  objection 
arises  on  the  certificate  of  registry;  for  as  the  vessel  was  not 
finished  when  the  certificate  was  given,  no  property  could  pass 
by  it.  The  Eegistry  Acts  evidently  contemplate  only  the  register- 
ing of  a  perfect  vessel.  In  this  case  when  the  certificate  was  given, 
and  the  registry  obtained,  the  vessel  had  no  masts ;  and  it  was 
impossible  that  the  vessel  should  be  accurately  described  at  a 
period  when  it  must  be  uncertain  whether  she  would  be  finished  as 
a  barque  or  a  ship. 
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(TiNDAL,   Ch.    J. :     Supposing    the    certificate    to   have    been         Goss 
inaproperly  given,  how  will  that  aflfect  the  rights  of  the  parties  to     quikton. 
this  action  ?) 

It  is  not  *contended  that  a  ship  may  not  be  sold  while  building,       [  ♦838  ] 
but  the  selling  of  an  unfinished  vessel,  with  a  clause  in  the  agree- 
ment of  purchase,  by  which  the  vendee  stipulates,  and  the  vendor 
engages,  that  there  shall  be  such  a  certificate  as  this,  is  illegal. 

(TiKDAL,  Gh.  J. :    How  can  the  assignees  be  in  a  better  position 
than  the  bankrupt  ?) 

It  is  submitted  that  such  a  contract  is  void  by  the  statute,  the 
provisions  of  which  it  contravenes. 

With    respect  to  the  rudder  it  is    to    be  observed    that  the 
defendant  contends  that  the  property  in  the  ship  vested  in  March, 
1840 ;  but  the  rudder  was  not  commenced  until  April.   The  question 
is,  whether  a  taking  possession  of  a  ship  passes  the  property  in  a 
rudder  which  is  made  afterwards.     The  rule  as   to  passing  of 
property  in  chattels  is  correctly  laid  down  in   the  side  note  to 
Atkinson  v.  Bell  (i).     Both  of  the  ingredients  there  mentioned  are 
wanting  in  this  case.     Here,  there  was  neither  a  specific  appropria- 
tion of  the  rudder  to  the  ship,  nor  any  assent  on  the  part  of  the 
buyer.     The  transaction  must  be  looked  at  as  it  stood  at  the  time 
of  the  bankruptcy.     Supposing  the  bankruptcy  had  not  intervened, 
Williams  might  have  sold  this  rudder  and  have  made  another  for 
the  ship,  or  he  might  have  bought  one  ready  made,  which  he 
thought  would  suit   the  vessel  better.     It  is  clear  that   in  such 
case  the  defendant  could  not  have  complained  of  this  rudder  being 
Bold  to  another  person.     It  was  contended  at  the  trial,  that  though 
there  may  have  been  originally  no  binding  appropriation  of  the 
rudder  to  the  ship,  yet  the  acquiescence  of  the  defendant  in  the 
appropriation  intended  by  the  bankrupt,  was  sufficient  to  vest  the 
property  in  this  specific  rudder  in  the  defendant.    It  would  be 
extraordinary,  if  by  any  act  of  the  defendant  subsequent  to  the 
bankruptcy,  the  property  in  the  rudder  which  had  vested  in  the 
assignees  for  want  of  a  specific  appropriation,  might  be  taken  out 
of  them  without  their  concurrence,  *consent,  or  knowledge,  by  the       [  *839 
mere  acquiescence  of  the  defendant  in  an  intention  of  the  bankrupt, 
never  communicated  to  the  defendant  until  the  period  had  arrived 
when  he  found  that  unless  he  could  get  the  rudder,  he  would  have 

(1)  32  E.  R.  382  (2  Man.  &  By.  292). 
B.B. — VOL.  LX.  40 
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Gobs        nothing  to  set  against  the  money  which  he  had  advanced  to  the 
QuiNTON.     bankrupt. 

Then  it  is  said  that  the  radder  belonged  to  the  ship.  This  is  an 
ingenious  fallacy  which  rests  upon  the  double  signification  of  the 
term  used.  **  To  belong  "  may  mean  to  stand  in  the  relation  of 
property  to  an  owner ;  but  the  word  is  also  used  to  denote  almost 
any  relation  in  which  one  thing  may  stand  to  another.  In  the 
former  sense  of  the  term  it  would  be  absurd  as  well  as  untrue  to 
say,  that  the  rudder  belonged  to  the  ship.  Taken  in  the  latter 
sense,  the  proposition  is  so  vague  as  to  amount  to  nothing.  The 
statement  that  the  rudder  belonged  to  the  ship,  is  true  in  a  sense 
in  which  the  proposition  is  wholly  immaterial  and  irrelevant.  Its 
materiality  and  relevancy  depend  upon  its  being  understood  in  a 
sense  in  which  such  a  proposition  neither  is  nor  can  be  true. 

It  is  submitted  that  the  rule  should  be  made  absolute,  as  regards 
both  the  ship  and  rudder,  or,  at  all  events,  with  respect  to  the  latter; 
the  declaration  stating,  and  the  jury  having  found,  the  conversion 
both  of  a  ship  and  of  a  rudder.  As  to  the  rudder,  the  verdict  is 
not  only  against  evidence,  but  it  is  clearly  attributable  to  the 
observation  made  by  the  learned  Judge  to  the  jury,  by  which,  in 
effect,  he  directed  them  to  leave  out  of  their  consideration  the  dates 
and  other  circumstances  which  showed  that,  even  supposing  that 
the  defendant  had  acquired  an  interest  in  the  hull  of  the  Brenda, 
he  had  nothing  to  do  with  the  rudder  until  the  tortious  act  for 
which  this  action  was  brought. 

(TiNDAL,  Gh.  J. :  If  the  Gourt  should  make  any  distinction 
between  the  ship  and  the  rudder,  it  would  not  be  worth  while  to 
send  the  case  to  a  new  trial.) 

Cur.  adv.  vuU. 

[  840  ]       TiNDAL,  Ch.  J.  now  delivered  the  judgment  of  the  Coubt  : 

In  this  case  it  is  objected  on  the  part  of  the  plaintiffs,  in  the 
first  place,  that  there  was  no  evidence  to  go  to  the  jury,  of  the 
agreement  in  writing  made  on  the  11th  of  March.  But  as  that 
agreement  is  stated,  in  terms,  in  the  examination  of  the  defendant 
taken  before  the  Commissioners  of  Bankrupt,  which  examination 
was  put  in  by  the  plaintiffs  themselves  and  formed  part  of  their 
evidence,  and  was, — according  to  the  report  of  the  learned  Judge, — 
read  without  objection  at  the  trial,  there  can  be  no  question  as  to 
the  admissibility  of  the  examination ;  and  if  the  plaintiffis  had,  at 
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the  time  of  the  trial,  sought  to  have  a  part  only  of  the  examination  Gobb 
read,  omitting  that  part  which  states  the  agreemeYit,  they  ought  to  quinton 
have  been  put,  and  undoubtedly  would  have  been  put,  to  their 
election,  to  read  the  whole  or  none,  the  examination  being  an 
entire  thing.  The  question  therefore  is,  not  whether  the  examina- 
tion is  the  best  evidence,  but  whether  it  is  any  evidence  of  the 
agreement.  And  upon  this  question  we  think  there  can  be  no 
doubt;  for,  supposing  the  plaintiffs  had  accounted  for  the  non- 
production  of  the  original,  and  of  the  subscribing  witness,  or  the 
defendant  had  (as  in  substance  and  effect  he  appears  to  have  done), 
dispensed  with  the  production  and  proof  of  the  original,  the  exami- 
nation would  certainly  have  been  secondary  evidence,  and  therefore 
some  evidence  of  the  agreement.  And  it  makes  no  difference,  as 
to  the  point  now  under  consideration,  that  the  existence  of  the 
agreement  became  afterwards  in  the  course  and  progress  of  the 
cause,  a  fact  from  which  some  inference  favourable  to  the  defendant, 
might  be  drawn. 

It  was  in  the  second  place  objected  that  there  was  no  evidence  to 
go  to  the  jury,  that  the  rudder  belonged  to  the  defendant  at  the 
time  he  ultimately  took  it  away.  That  the  rudder  was  intended 
for  the  ship,  although  not  ^completely  finished  so  as  to  be  attached  [  *^^^  ] 
to  and  form  part  of  the  ship  at  the  time  the  latter  was  taken  away, 
there  is  no  doubt  upon  the  evidence.  If,  therefore,  the  bankrupt, 
the  shipbuilder,  was  constructing  it  for  the  ship,  intending  it  to 
form  part  of  the  ship  when  completed,  and  if  the  defendant  the 
purchaser  considered  and  treated  it  as  the  rudder  of  the  ship(i), 
we  think  it  cannot  be  said  there  was  no  evidence  to  go  to  the  jury, 
that  the  rudder  was  part  of  the  ship,  and  that  the  question  of  right 
of  property  in  it  would  be  governed  by  the  same  legal  considera- 
tions as  would  apply  to  the  body  of  the  ship.  It  was  indeed 
conceded  that  if  the  rudder  had  been  appropriated  to  the  ship  by 
the  bankrupt  with  the  consent  of  the  defendant,  the  property  passed 
to  him  (there  being  in  this  case  no  question  of  reputed  ownership) ; 
and  we  think  there  was  evidence  for  the  jury  on  that  point ;  and, 
without  doubt,  if,  upon  the  facts  proved  at  the  trial,  this  question 
as  to  the  rudder  had  been  altogether  withheld  from  the  jury,  on 
the  ground  that  there  was  no  evidence  for  them,  it  would,  as 
appears  to  us,  have  been  considered  a  misdirection.     And  although 

(1)  It  was  his  interest  so  to  consider      have  been  ignorant  of  the  intended 
and  so  to  treat  it  after  the  bankruptcy ;      appropriation.     Vide  ante,  620. 
before  the  bankruptcy  he  appears  to 

40—2 
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Goss        the  evidence  of  appropriation  is  but  slight,  yet  in  a  case  where  the 

QuivTOK.     substantial  question  in  the  cause  had  been  decided  in  favour  of  the 

defendant,  the  jury  would   naturally,  and  not  unreasonably,  be 

satisfied  with  a  slighter  degree  of  evidence  on  a  minor  point  like 

the  one  in  question. 

The  objection  raised  as  to  the  sale  being  made    before  the 
certificate  of  registry  was  granted  was  answered  by  the  Court  in 
the  course  of  the  argument. 
We,  therefore,  think  the  rule  for  a  new  trial  should  be  discharged. 

Rule  discharged. 


1842.  CLUTTERBUCK  v.   COFFIN. 

Jan^  28. 
(3  Man.  &  G.  842—859;  S.  C.  4  Scott,  N.  E.  509 ;   11  L.  J.  C.  P.  6o ;  1  DowL 

[842]  N.  S.  479;  6  Jur.  131.) 

The  plaintiff  agreed  to  enter  as  captain's  cook  on  board  of  a  brig  of  var, 
upon  an  undertaking  by  the  defendant,  the  commander  of  the  veAsel.  to 
pay  him  wages  (12Z.  per  annum)  beyond  the  Grovemment  pay,  to  which  he 
would  be  entitled  on  his  rating  as  an  able  seaman  :  Held,  that  there  was  a 
sufficient  consideration  for  the  agreement,  to  entitle  the  plaintiff,  on  the 
seryices  being  performed,  to  maintain  an  action  against  the  defendant  for 
such  wages. 

Semhle,  per  TiiVBAL,  Ch.  J.  and  MaT7LE,  J.,  that  such  an  agreement  is 
not  illegal. 

Assumpsit,  for  work  and  labour,  and  on  an  account  stated. 

Pleas  :  non  assumpsit ;  and,  secondly,  payment;  on  which  latter 
plea  issue  was  taken. 

At  the  trial  before  Maule,  J.,  at  the  Exeter  Summer  Assizes  in 
1841,  it  appeared  that  in  December,  1887,  the  plaintiff,  who  was 
at  that  time  captain's  cook  on  board  a  steam-boat  called  the  Liver- 
pool,  which  was  on  her  passage  to  Malta,  was  engaged,  while  at 
Cadiz,  by  the  defendant,  the  commander  of  her  Majesty's  brig 
Trincnlo,  to  serve  in  the  same  capacity  on  board  of  the  latter 
vessel,  at  the  wages  of  12/.  a  year  beyond  the  rating  of  an  able 
seaman.  The  plaintiff  on  entering  the  Trinculo  was  rated  on  the 
ship's  books  as  an  able  seaman,  but  was  entered  as  captain's  cook, 
which  had  the  effect  of  relieving  him  from  doing  duty  as  a  sailor. 
According  to  the  usual  practice  in  such  vessels,  the  plaintiff  cooked 
not  only  for  the  captain  but  also  for  the  gun-room.  It  further 
appeared  that  the  plaintiff  having  in  August,  1838,  displeased  the 
defendant  in  preparing  some  fish  for  dinner;  the  latter  ordered 
him  to  be  flogged,  and  he  accordingly  received  three  dozen  lashes. 
On  the  vessel  being  paid  off  in  May,  1841,  the  defendant  refused  to 


VOL.  Lx.]         1842.     C.  P.     8  MAN.  &  G.  842—844. 


629 


pay  him  any  part  of  the  wages  he  had  agreed  to  give  him,  which 
had  accrued  due  subsequently  to  his  punishment. 

If  was  contended,  on  the  part  of  the  defendant,  that  the  action 
could  not  be  maintained,  inasmuch  as  the  contract  alleged  was 
void,  being  contrary  to  public  *policy:  Elsworth  v.  Woolmore  {i), 
and  Carter  v.  Hall  (2). 

The  learned  Judge  held  that  these  cases  were  very  distinguish- 
able from  the  present,  but  reserved  the  point.  The  jury  having 
found  a  verdict  for  the  plaintiff,  damages  84!., 

Sir  T.  Wilde,  Serjt.,  in  last  Michaelmas  Term  moved  to  enter 
a  nonsuit : 

He  contended  that  the  defendant's  promise  was  without  con- 
sideration; for  the  plaintiff  having  been  entered  on  the  ship's  books 
as  captain's  cook,  was  bound  to  act  in  that  capacity  without  being 
paid  any  extra  wages ;  and  also  that  the  contract  was  against  public 
policy.  He  cited  Harris  v.  Watson  (8)  ;  Carter  v.  Hall  (2)  ;  Elsworth 
V.  Woolmore  (1)  ;   White  v.  Wilson  (4) ;  and  Thompson  v.  Havelock  (5). 

A  rule  nisi  having  been  granted, 

Bompas,  Serjt.  (with  whom  was  Oreemcood)  now  showed  cause : 

Most  of  the  cases  cited  when  this  rule  was  moved  for,  are  dis- 
tinguishable from  the  present.  Harris  v.  Watson  was  decided  by 
Lord  Kenton  on  a  principle  of  policy — that  sailors  shall  not  be 
allowed,  at  the  time  of  danger,  to  extort  from  their  captain  a  promise 
of  an  extra  sum  for  extraordinary  exertions.  In  Stilk  v.  Myrick  (6) 
Lord  EiiLBNBORouGH,  while  agreeing  that  HaiTis  v.  Watson  was 
rightly  decided,  doubted  the  ground  of  public  policy  on  which  Lord 
Ebnyon  is  stated  to  have  proceeded,  and  put  it  on  the  better  ground, 
that  the  agreement  was  void  for  want  of  consideration.  Here, 
however,  the  contract  was  made  with  the  plaintiff  before  he  entered 
the  vessel,  and  at  a  time  when  he  was  perfectly  *free  to  contract. 
Elsworth  V.  Woolmore^  and  White  v.  Wilson  turned  entirely  on  the 
ship's  articles  signed  by  seamen  employed  in  the  merchant  service 
pursuant  to  the  statute  of  the  2  Geo.  II.  c.  86.  And  in  Thompson 
V.  Havelock  the  question  was,  whether  the  captain  of  a  merchant 
vessel,  who  was  bound  to  give  all  his  services  to  his  owner,  and 
who  had  engaged  the  vessel  in  the  employment  of  the  Government, 

(1)  5  Esp.  N.  P.  C.  84.  (4)  2  Bos.  &  P.  116. 

(2)  2  Stark.  N.  P.  0.  361.  (5)  10  ii.  E.  744  (1  Camp.  527). 

(3)  3  B.  E.  654  (Peake,  N.  P.  C.  72,  (6)  11  E.  E.  717  (2  Camp.  31 7 ;  6 
2nd  ed.  102).  Esp.  N.  P.  C.  129). 
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could  recover  a  private  remuneration  which  he  had  stipalated  to 
receive.  Carter  v.  Hallf  where  it  was  held  that  a  purser's  steward 
on  board  one  of  his  Majesty's  ships,  could  not  recover  wages  from 
the  purser  upon  an  implied  contract  for  his  services  as  such  on 
board  the  ship,  more  nearly  approaches  to  the  present  case  ;  and  it 
is  to  be  inferred,  from  Lord  Ellenborouoh's  language,  that  he 
would  have  held  the  plaintiff  entitled  to  recover  had  there  been 
specific  contract.  Here,  the  plaintiff  was  engaged  under  a  special 
contract  to  perform  services  for  the  captain  in  addition  to  doing  his 
duty  as  a  seaman.     *     ♦    * 


[  845  ] 


ChanneUy  Serjt.  (with  whom  was  TapreU)  in  support  of  the 
rule: 

Supposing  there  had  been  no  contract  at  all  under  which  the 
defendant  could  be  held  liable,  still  the  plaintiff  would  have  acted 
as  captain's  cook. 

(Maule,  J. :  If  there  had  been  no  contract  he  would  not  have 
entered  into  the  service.) 


*  *  It  is  submitted,  that  no  services  were  rendered  to  the 
defendant ;  for  all  the  plaintiff  did  he  performed  as  the  servant  of 
the  Grown  ;  and  if  there  had  been  no  contract  he  would  still  have 
received  his  wages.  In  Harris  v.  WaUon  the  extra-work,  as  here, 
was  done  at  the  request  of  the  defendant.  That  case  shows,  there- 
fore, that  it  is  not  sufficient  that  the  extra- work  should  be  done 
at  the  instance  of  the  defendant,  in  order  to  raise  an  implied 
assumpsit. 

(Maule,  J. :  The  distinction  is,  that  there,  the  plaintiff,  at  the 
time  of  the  request,  was  bound  to  render  the  service ;  but  here  he 
was  not.) 

Here,  the  plaintiff  was  bound,  as  captain's  cook,  to  do  all  he  did. 

(Maule,  J. :  Not  at  the  time  of  the  request.  Do  you  say  that  no 
individual  contract  can  be  maintained  in  this  case,  or  that  the 
contract  is  misdescribed  ?) 


It  is  contended  that  no  services  were  rendered  by  the  plaintiff 
entitling  him  to  recover  anything  from  the  defendant ;  but  if  the 
latter  be  liable,  he  is  not  liable  in  the  present  form  of  action. 
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(Maule,  J. :  If  any  objection  had  been  taken  at  the  trial  to  the 
declaration,  I  should  have  allowed  it  to  be  amended.  Either  you 
should  be  excluded  from  this  point  altogether,  or  the  Court  ought 
to  have  power  to  amend.) 

Harris  v.  Watson  and  *  Carter  v.  Hall,  show  that  the  plaintiff  is  not 
entitled  to  recover ;  and  it  is  submitted,  that  the  fact  relied  on  as 
distinguishing  the  present  from  those  cases,  namely,  that  here  the 
plaintiff  was  a  free  agent  at  the  time  that  the  contract  was  entered 
into,  makes  no  essential  difference.  It  was  held  in  Dafter  v. 
Cresstvell  (i),  that  a  man  rated  on  board  an  East  India  ship  as  a 
seaman,  and  who  signs  the  ship's  articles,  and  receives  pay  as  such, 
is  within  the  statute  2  Geo.  II.  c.  86,  and  cannot  maintain  an 
action  for  wages  as  cuddy-servant  during  the  voyage.  Here,  the 
entering  into  the  contract  with  the  Admiralty  by  being  rated  on  the 
books  of  a  Queen's  ship,  is  equivalent  to  signing  articles.  In  Willis 
V.  Peckha7n(2),  a  witness  attending  a  trial  under  a  subpcena  was 
held  not  entitled  to  compensation  for  his  loss  of  time,  although  the 
party  who  required  his  attendance  had  expressly  promised  to  pay 
him  for  such  loss ;  and  the  same  principle  was  established  in 
Collins  V.  Oodefroy  (3).     *     *  .  * 

TiNDAL,  Ch.  J.  : 

When  the  objection  on  the  score  of  illegality  is  abandoned, — and 
I  do  not  see  how  it  could  be  supported  under  the  circumstances  of 
this  case, — the  contract  must  be  looked  at  as  a  legal  contract,  and 
then  the  only  question  is,  whether  it  was  made  upon  a  sufficient 
consideration.  At  the  time  that  the  contract  was  entered  into,  the 
plaintiff  was  not  in  her  Majesty's  service,  but  was  employed  as 
cook  on  board  a  steam-vessel.  Upon  the  defendant's  application 
he  enters  into  a  special  contract  to  serve  on  board  of  the  defendant's 
ship.  There  can  be  no  doubt,  that  if  the  special  contract  had 
*been  declared  upon  the  plaintiff  would  have  been  entitled  to 
recover.  The  question  here  is,  whether,  as  the  services  have  been 
rendered,  the  contract  may  not  be  declared  on  as  an  executed 
contract ;  and  I  am  of  opinion  that  it  may.  Perhaps,  in  strictness, 
it  might  be  contended  that  the  plaintiff's  services  were  rendered  to 
the  Crown,  and  not  to  the  defendant ;  but  as  the  point  was  not  taken 
at  the  trial  it  cannot  now  be  raised.     In  the  way  the  case  comes 
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[  *846  ] 


[  ♦847  ] 


(1)  29  R  R.  469  (7  Dowl.  &  Ry.  650). 

(2)  21  B.  B.  706  (1  Brod.  &  B.  515). 


(3)  35  B.  B.  496  (1  B.  &  Ad.  950). 
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[  ♦SIS  ] 


before  us,  I  think  the  plaintiff's  leaving  the  employment  in  which 
he  was  then  engaged,  was  a  sufficient  consideration  for  the  plaintiff's 
promise  ;  and  that  this  rule  must  be  discharged. 

COLTMAN,  J. : 

It  is  better  to  forbear  giving  any  opinion  on  the  supposed 
illegality  of  this  contract.  By  the  plea  of  non  assumpsit,  an  express 
promise  would  be  put  in  issue.  Here,  no  promise  is  declared  upon, 
but  what  would  be  implied  by  law  in  the  event  of  any  debt  being 
found  due  to  the  plaintiff  from  the  defendant.  There  can  be  no 
doubt  that  the  defendant  contracted  with  the  plaintiff,  that  if  he 
would  enter  on  board  his  ship  in  the  capacity  of  cook,  he  would 
pay  him  wages  in  addition  to  the  pay  allowed  by  Government.  I 
see  no  objection  to  such  a  contract  beyond  the  question  of  illegality, 
which  we  cannot  now  consider.  The  plaintiff  having  rendered  his 
services  for  a  considerable  period,  a  debt  arose  which  might  be 
sued  for  in  some  form  or  other.  The  debt  existing,  a  promise 
to  pay  it  would  be  implied  by  law.  Upon  the  grounds  already 
adverted  to,  this  case  is  clearly  distinguishable  from  Harris  v. 
Watson  and  Stilk  v.  Myrick. 

Erseine,  J. : 

The  plaintiff  entered  into  the  defendant's  ship  upon  an  express 
promise  that  the  defendant  would  pay  him  wages  beyond  those 
received  by  an  ordinary  seaman  ;  and  relying  on  that  promise,  he 
performed  the  services  *for  which  this  action  is  brought.  The 
question  is,  whether  any  cause  of  action  accrued  to  the  plaintiff  to 
demand  wages  beyond  the  pay  to  which  he  was  entitled  by  his 
rating  on  the  ship's  books.  As  it  is  admitted  that  no  objection 
can  be  raised  on  the  ground  of  illegality,  all  difficulty,  as  it  appears 
to  me,  is  removed.  The  case  is  the  same  as  if  the  contract  had 
been,  that  in  consideration  of  the  plaintiff  entering  into  the  service 
of  a  third  party,  the  defendant  would  pay  him  wages  in  addition 
to  the  wages  given  him  by  such  party.  In  such  a  case,  there  being 
an  express  promise,  it  would  be  no  answer  to  say  that  the  plaintiff 
did  not  enter  into  the  defendant's  service.  An  objection  might 
probably  have  been  raised  to  the  form  of  the  action ;  but  as  that 
objection  was  not  taken  at  the  trial,  it  cannot  be  urged  now.  The 
only  question  is,  whether  the  plaintiff  has  any  cause  of  action. 
The  cases  which  have  been  cited  on  the  part  of  the  defendant  are 
clearly  distinguishable  from  the  present.     For  the  most  part  they 
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turned  on  the  want  of  consideration,  the  plaintiflf  being  bound  at 
the  time  of  the  contract  to  render  the  services  which  were  alleged 
to  be  the  consideration  for  such  contract.  Here,  the  contract  was 
made  at  a  time  when  the  plaintiff  was  free,  and  was  not  bound  to 
enter  into  the  service.  There  was  consequently  a  good  consideration 
for  the  promise  of  the  defendant. 
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Maule,  J.  : 

I  also  am  of  opinion  that  this  rule  ought  to  be  discharged.  It 
has  been  very  properly  conceded,  that  any  objection  on  the  ground 
of  illegality  should  have  been  pleaded.  If  any  doubt  existed  as  to 
the  construction  to  be  put  upon  the  rule  of  Hilary  Term  4  Will.  IV., 
it  has  been  removed  by  the  recent  decisions.  It  seems  to  me  that 
the  form  of  declaration  is  sufficient. 

With  respect  to  the  argument,  that  there  was  no  consideration 
for  the  defendant's  promise,  I  think  that  *the  defendant  may  be 
said  to  be  indebted  to  the  plaintiff  for  work  and  labour  done  for  the 
former  at  his  request.  Though  the  work  and  labour  may  have 
been  done  for  the  Grown,  it  is  not  at  all  inconsistent  with  that 
supposition,  that  they  may  likewise  have  been  done  for  the  defen- 
dant. Supposing,  however,  the  declaration  to  be  insufficient,  if 
the  point  had  been  taken  at  the  trial,  the  declaration  clearly  would 
have  been  amended. 

With  regard  to  the  authorities  which  have  been  cited  to  show 
that  no  debt  arose  between  the  plaintiff  and  the  defendant,  there 
is  this  material  distinction  between  the  cases  referred  to  and  the 
present,  that  in  those  cases,  contracts  were  entered  into  with  parties 
who  were  already  bound  to  do  the  work  for  which  the  extra- wages 
were  to  be  paid.  Here,  the  plaintiff,  instead  of  contracting  to  do 
work  which  he  was  already  bound  to  perform,  was  a  free  agent, 
perfectly  sui  juris,  when  he  entered  into  the  engagement. 

With  respect  to  the  supposed  illegality  of  the  agreement  entered 
into  between  these  parties,  although  it  is  not  requisite  to  discuss  it, 
I  do  not  think  that  there  is  much  doubt  upon  the  point. 

Rule  discharged. 


[  ♦SIS  ] 


634  1842.    C.  P.     8  MAN.  &  G.  903—919.  rR.R. 

1841.  PADDOCK  V,  FORRESTER  and  Auothek. 

May  10,  11. 

1842  (3  Man.  &  G.  903—928;  S.  C.  3  Scott,  N.  K.  716;  1  Dowl.  N.  S.  527;  11 

Jan^.  -  L.J.C.P.107.) 

Where  a  letter  written  by  one  of  the  parties  to  a  dispute  to  the  other,  is 
»■        ■'  expressed  to  be  **  without  prejudice,"  neither  that  letter  nor  the  answer  to 

it  can  be  given  in  evidence  on  the  part  of  the  writer  of  the  first  letter, 
although  Ihe  answer  is  not  expressed  to  be  **  without  prejudice." 

[In  this  case  the  point  ultimately  decided  by  the  judgment  was 
a  matter  of  pure  pleading  which  is  no  longer  of  practical  import- 
ance. The  report  of  the  proceedings  at  the  trial,  however,  contains 
a  ruling  upon  a  question  of  evidence  which  it  has  been  considered 
necessary  to  retain.  The  plaintiffs  had  made  by  letter  an  offer  of 
compromise  to  the  defendants,  which  the  defendants  refused.  The 
plaintiff's  letter  was  stated  to  be  "  without  prejudice.*'  The  defen- 
dants' reply,  which  was  also  by  letter,  was  not  similarly  protected. 
Both  letters  were  tendered  in  evidence  by  the  plaintiffs.] 
[  919  ]  It  was  objected,  for  the  defendants,  that  as  the  plaintiff's  letter 

being  "without  prejudice,"  could  not  be  received  in  evidence 
against  him,  so  neither  could  that  letter,  or  the  reply  to  it,  be  used 
as  evidence  on  his  behalf. 

TiNDAL,  Ch.  J. : 

There  is  nothing  to  take  this  case  out  of  the  general  rale.  It  is 
of  great  importance  that  parties  should  be  left  unfettered  by  corre- 
spondence, which  has  been  entered  into  upon  the  understanding 
that  it  is  to  be  without  prejudice.  It  would  be  a  hard  thing  to 
allow  the  answer  to  an  offer,  which  is  stated  to  be  without  prejudice, 
to  be  received  in  evidence,  because  the  same  words  are  not  adopted 
in  such  answer. 

The  rest  of  the  Court  concurring,  the  letters  were  rejected  (i). 


IN  THE    EXCHEQUER  CHAMBER. 


1842.       DOE  D.  BLESARD  and  Others  v.  SIMPSON  and  Othbbs. 

^^^°-  (3  Man.  &  G.  929—956 ;  S.  C.  3  Scott,  N.  R.  774.) 

[  ^^^  ]  A  testator  being  seised  in  fee  of  freehold  lands,  and  also  of  copyholds, 

within  the  manor  and  forest  of  K.  (which  copyholds  could  not  be  entailed} 
after  giving  a  freehold  estate  at  H.  "to  the  child  or  children  which  his 
wife  should  bear  to  him,  their  heirs  and  assigns,"  devised  as  follows :  **  I 

(1)  Approved  in  Walker  v.  Wihher  (1889)  23  Q.  B.  D.  337.— A.  C. 
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give,  devise,  and  bequeath  to  my  son  Dr.  J.  S.,  his  heirs  and  assigns  for         Doe  d. 

ever,  all,  &c.  (and  amongst  other  property  the  above  copyholds) ;  but  if  it       Blesard 

shall  happen  my  said  son  Dr.  J.  S.  shall  die  without  leaving  any  child  or       ^     ^' 

children,  in  that  case  I  give,  devise,  and  bequeath  all  the  before  mentioned 

estates,  &c.  unto  my  five  children,  viz.,  Mary,  &c.  (who  were  illegitimate), 

their  heirs  and  assigns  for  ever,  to  be  equally  divided  amongst  them,  share 

and  share  alike ;  and  if  any  of  my  said  five  children  should  die  before  they 

come  of  age  without  issue,  such  share  of  him,  her,  or  them  so  dying  shall 

go  equally  amongst  the  survivors.     My  will  also  is,  and  I  hereby  order 

and  direct  that  if  my  present  wife  E.  should  leave  no  issue  to  inherit  the 

freehold  estate  at  H.,  that  all  the  said  estate  at  H.  shall  be  subject  to  the 

same  mode  of  distribution  amongst  my  aforesaid  five  children  as  all  the 

other  property  above  mentioned  given  and  bequeathed  to  my  said  son 

Dr.  J.  S.  in  case  he  die  without  issue  " : 

Held,  that  if  the  lands  had  been  freehold,  Dr.  J.  S.  would,  under  the 
foregoing  devise,  have  taken  an  estate-tail,  with  remainder  over  to  the 
testator's  five  natural  children,  as  the  words  ** child  or  children"  were 
used  in  the  sense  of  **  issue  "  generally;  but  that  the  lands  being  copyhold, 
and  not  being  capable  of  being  entailed.  Dr.  J.  S.  took  a  fee-simple 
conditional,  on  which  no  remainder  could  be  limited. 

Held,  also,  that  the  lands  being  copyhold,  which  were  not  capable  of 
•being  entailed,  afforded  no  ground  for  construing  the  devise  to  the  five 
natural  children  to  be  an  executory  devise  to  take  effect  in  the  event  of 
Dr.  J.  S.  dying  without  any  child  living  at  his  decease. 

This  was  an  action  of  ejectment,  in  which  a  special  verdict  was 
foond,  and  judgment  entered  thereon  for  the  defendants  by  consent, 
in  order  to  bring  under  *the  consideration  of  a  court  of  error  the       [  •930  ] 
previous  decision  of  the  Court  of  Common  Pleas  in  the  case  of  Doe  d. 
Simpson  v.  Simpson  (i). 

The  special  verdict  found  as  follows  : 

John  Simpson  of  Knaresborough,  in  the  county  of  York,  surgeon, 
being  seised,  in  his  demesne  as  of  fee,  of  certain  freehold  heredita- 
ments in  the  county  of  York,  and  being  also  seised  in  fee,  according 
to  the  custom  of  the  manor  of  Knaresborough,  of  parcel  of  the 
tenements  and  premises  in  the  declaration  mentioned,  consisting  of 
two  copyhold  houses  and  gardens  within,  and  parcel  of  the  said 
manor  of  Knaresborough,  on  or  about  the  5th  of  May,  1803,  at  a 
Court  holden  for  the  said  manor,  duly  surrendered  the  same  to  the 
use  of  his  will,  according  to  the  custom  of  the  said  manor  in  that 
behalf ;  and  being  also  seised  in  fee  according  to  the  custom  of  the 
forest  of  Knaresborough,  of  the  residue  of  the  tenements  and 
premises  in  the  declaration  mentioned,  which  were  within,  and  parcel 
of,  the  said  forest  of  Knaresborough,  *on  or  about  the  6th  of  May,  [  '931  ] 
1808,  at  a  Court  holden  for  the  said  forest,  duly  surrendered  the  same 
to  the  use  of  his  willaccording  to  the  custom  of  the  said  forest  in  that 
behalf.  Having  so  surrendered  the  same  tenements  and  premises 
(1)  See  44  E.  R.  728  (4  Bing.  N.  C.  333). 
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DoK  d.       respectively,  the  said  John  Simpson  duly  made  and  executed  his 
LBSABD      jg^g^    ^jj   ^^^  testament  in    writing,   bearing  date  the   12th   of 

Simpson.  December,  1803 ;  by  which  will,  duly  executed  and  attested  as  by 
law  required  for  the  passing  of  real  estates,  after  bequeathing  the 
interest  of  2,600i.  to  his  wife,  Elizabeth,  in  lieu  of  dower,  for  her 
life,  and  the  principal,  after  her  death,  to  her  children  by  him  or 
any  after-taken  husband,  absolutely,  and  after  also  devising  a  free- 
hold estate  at  Hampsthwaite,  then  in  the  occupation  of  Hannah 
Simpson,  to  the  child  or  children  which  his  said  wife,  Elizabeth, 
should  bear  to  him,  their  heirs  and  assigns,  the  said  testator,  John 
Simpson,  gave,  devised,  and  bequeathed  (among  other  property) 
the  said  tenements  and  premises  in  the  declaration  mentioned,  in 
the  words  following : 

"  Secondly,  I  give,  devise,,  and  bequeath  to  my  son.  Dr.  John 
Simpson,  his  heirs  and  assigns  for  ever,  all  my  dwelling-house  in 
which  I  now  live,  with  the  stable  and  gardens,  pew  in  the  church, 
and  all  other  the  appurtenances  belonging  to  the  same ;  also  the 
house  in  Knaresborough,  wherein  John  Gibson  now  dwells  ;  also  my 
freehold  close,  called  Spittal  Croft,  near  the  Low  Bridge ;  also  my 
estates  in  the  hamlet  of  Pannal,  occupied  by  Abraham  and  Solomon 
Morrell ;  also  all  my  estates  in  the  hamlet  of  Hampsthwaite,  now  in 
the  possession  of  J.  Wardman,  J.  Dodsworth,  W.  Brumley,  and 
S.  Shephard ;  also  my  estates  in  the  hamlet  of  Felliscliffe,  now  in 
the  occupation  of  W.  Shephard,  J.  Robinson,  J.  Smith,  their  under- 
tenants, or  any  other  person  or  persons  whatsoever ;  also  all  my 

[  '932  ]  estates  in  the  hamlet  *of  Birstwith,  occupied  by  the  said  J.  Smith ; 
also  my  estates  in  the  hamlet  of  Timble  and  Fewston,  situate  at 
Spinksbern,  Wideray  Lane,  and  Timble,  now  occupied  by  Dr.  Turner, 
J.  Smith,  and  S.  Ward,  with  all  their  hereditaments,  rights, 
members,  and  appurtenances  to  each  respective  estate  belonging,  or 
in  any  wise  appertaining.  But  if  it  shall  happen  my  said  son. 
Dr.  John  Simpson,  shall  die  without  leaving  any  child  or  children, 
in  that  case,  I  give,  devise,  and  bequeath  all  the  before  mentioned 
estates,  lands,  grounds,  dwelling-houses,  tenements,  and  heredita- 
ments with  all  their  respective  rights  and  appurtenances  whatsoever, 
and  wheresoever,  herein  said  to  be  given,  devised,  or  bequeathed 
to  my  said  son,  Dr.  John  Simpson,  his  heirs  or  assigns  for  ever 
unto  my  five  children,  viz.,  Mary,  the  wife  of  John  Blesard, 
Thomas,  Frances  Katharine,  Dorothy  Ann,  and  Dorinda,  their  heirs 
and  assigns  for  ever,  to  be  equally  divided  amongst  them  share  and 
share  alike :  And  if  any  of  my  said  five  children  shall  die  before 
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they  come  of  age  without  issue,  such  share  of  him,  her,  or  them       dob  d. 
BO  dying  shall  go  equally  amongst  the  survivors.    My  will  also  is,  *. 

and  I  hereby  order  and  direct,  that  if  my  present  wife,  Elizabeth,  Simpson. 
shall  leave  no  issue  to  inherit  the  freehold  estate  at  Hampsthwaite, 
all  the  said  estate  in  the  possession  of  Hannah  Simpson,  shall  be 
subject  to  the  same  mode  of  distribution  amongst  my  aforesaid  five 
children,  viz.,  Mary,  the  wife  of  John  Blesard,  Thomas,  Frances 
Katharine,  Dorothy  Ann,  and  Dorinda,  as  all  the  other  property 
above  mentioned  given,  and  bequeathed  to  my  said  son.  Dr.  John 
Simpson,  in  case  he  die  without  issue." 

The  testator,  John  Simpson,  had  been  married  three  times.  By 
his  first  wife  he  had  one  only  child,  viz.,  the  said  Dr.  John  Simpson, 
in  his  will  named,  who  died  a  bachelor  in  the  year  1825 ;  by  his 
second  wife  the  testator  had  also  one  only  child,  viz.,  William 
Simpson,  *who  married  Miss  Howgate,  and  who  died  in  the  [  *983  ] 
lifetime  of  the  said  Dr.  John  Simpson,  leaving  issue,  viz.,  the 
defendants,  John  Simpson  and  Mary,  who  married  John  Rothery, 
since  deceased,  and  is  now  the  wife  of  the  defendant,  George 
Gibbon;  by  his  third  wife  the  testator,  John  Simpson,  had  not 
any  issue ;  but  he  had  seven  other  children  who  lived  with  and 
were  maintained  and  educated  by  him,  and  bore  his  name,  and 
were  in  other  respects  treated  as  his  other  children,  but  who  were, 
all  seven,  illegitimate,  viz.,  the  said  Mary,  the  wife  of  John  Blesard, 
Thomas,  Frances  Katharine,  Dorothy  Ann,  and  Dorinda  in  his  said 
will  named,  and  two  other  children  of  whom  Hannah,  in  his  said 
will  named,  was  one. 

Frances  Katharine,  on  the  17th  of  June,  1813,  married  C.  Eam- 
shaw,  and  died  on  the  29th  of  June,  1824,  in  the  lifetime  of 
Dr.  John  Simpson,  leaving  an  only  son  and  customary  heir-at-law, 
viz.  E.  Earnshaw,  one  of  the  lessors  of  the  plaintiff,  who  was  bom 
on  the  3rd  of  August,  1815,  and  had  therefore  long  since  attained 
the  age  of  twenty-one  years. 

Dorothy  Ann,  in  the  will  named,  on  the  14th  of  September,  1818, 
married  T.  Castledge,  one  of  the  lessors  of  the  plaintiff,  and  in  her 
lifetime,  and  after  she  had  attained  the  age  of  twenty-one  years, 
passed  surrenders,  according  to  the  customs  of  the  said  manor  and 
forest,  of  her  interest  in  the  said  tenements  and  premises  aforesaid, 
and  in  the  declaration  mentioned,  to  the  use  of  her  will ;  and  by 
her  will,  duly  executed  and  attested  for  the  passing  of  real  estates, 
she  devised  her  said  interest  in  the  tenements  and  premises  afore- 
said, to  her  husband  the  said  T.  Castledge  and  his  heirs,  and  on 
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Dob  d.       the  80th  of  June,  1824,  departed  this  life,  leaving  her  said  hasband 

c,  the  said  T.  Castledge,  her  surviving. 

Simpson.         j^j^^  Blesard,  in  the  will  named,  died  on  the  17th  of  June,  1826, 
[  *9di  ]      and  the  said  Thomas  Simpson  and  Mary  Blesard,  *widow,  T.  Cast- 
ledge,  and  E.  Earnshaw  are  respectively  the  lessors  of  the  plaintiff 
in  the  declaration  mentioned. 

The  testator,  John  Simpson,  died  in  March,  1806,  without  having 
revoked  or  altered  his  said  will,  leaving  the  said  Dr.  John  Simpson, 
his  eldest  son  and  heir-at-law,  and  also  leaving  the  said  five  children, 
Mary  Blesard,  Thomas  Simpson,  Frances  Katharine  Simpson, 
Dorothy  Ann  Simpson,  and  Dorinda  Simpspn,  him  surviving ;  and 
the  same  will  was  shortly  afterwards  duly  proved  in  the  proper 
Ecclesiastical  Court. 

On  the  death  of  the  testator  John  Simpson,  the  said  Dr.  John 
Simpson  entered  into  possession  of  the  tenements  and  premises  afore- 
said in  the  declaration  mentioned ;  and  on  the  17th  of  September, 
1806,  at  Courts  then  held  for  the  said  manor  and  forest  respectively, 
surrendered  the  tenements  and  premises  aforesaid,  to  the  uses  then 
already,  or  thereafter  to  be,  declared  by  his  will,  according  to  the 
customs  of  the  said  manor  and  forest  in  that  behalf ;  and,  by  his 
last  will  and  testament  in  writing  bearing  date  the  81st  of  October, 
1808,  duly  executed  and  attested  for  the  passing  real  estates,  the 
said  Dr.  John  Simpson  gave  and  devised  unto  his  nephew  the  said 
John  Simpson,  one  of  the  defendants  in  this  suit,  and  his  heirs  and 
assigns  for  ever,  two  third  parts  of  the  tenements  and  premises 
aforesaid  as  in  the  declaration  mentioned,  and  the  remaining  one 
third  part  thereof  to  his  niece  the  said  Mary  Gibbon  (one  other  of 
the  defendants),  and  her  heirs  and  assigns  for  ever. 

At  Courts  held  for  the  said  forest  and  manor  of  Enaresborough 
respectively  on  the  7th  of  December,  1808,  the  said  Dr.  John 
Simpson  was  admitted  tenant  of  the  tenements  and  premises 
aforesaid. 

In  the  month  of  July,  1825,  the  said  Dr.  John  Simpson  died 

without  issue,  and  without  ever  having  been  married,  and  without 

having  altered  or  revoked  his  said  will,  leaving  the  said  defendants 

[  ♦935  J       John  Simpson  and  Mary  *  Gibbon  him  surviving,  and  his  will  was 

shortly  afterwards  duly  proved  in  the  proper  Ecclesiastical  Court. 

At  the  time  of  the  death  of  the  said  Dr.  John  Simpson,  the  said 
five  children  of  the  first-named  testator  John  Simpson  of  Enares- 
borough, surgeon,  had  respectively  attained  the  age  of  twenty-one 
years.   Shortly  after  the  death  of  Dr.  John  Simpson,  at  Courts  held 
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for  the  forest  and  manor  of  Knaresborough  respectively  on  or  about       Dob  d. 
the  4th  of  January,  1826,  the  lessors  of  the  plaintiff,  the  said  Mary  «. 

Blesard,  Thomas  Simpson,  E.  Earnshaw,  and  T.  Castledge,  and  the  Simpson. 
said  Dorinda  Simpson,  were  admitted  tenants  to  the  tenements  and 
premises  aforesaid  in  the  declaration  mentioned,  under  the  will  of 
the  first  mentioned  testator  John  Simpson,  the  said  Thomas 
Simpson,  Mary  Blesard,  and  Dorinda  in  their  own  several  and 
respective  rights,  and  the  said  T.  Castledge,  as  devisee  under  the 
will  of  his  then  deceased  wife  the  said  Dorothy  Ann,  and  the  said 
E.  Earnshaw  as  heir-at-law  of  his  deceased  mother  the  said  Frances 
Katharine ;  and  they  or  their  undertenants  then  entered  into  and 
had  since  been  in  possession  thereof  until  ousted  as  in  the  declara- 
tion mentioned. 

There  is  an  express  custom  within  the  forest  of  Knaresborough 
prohibiting  the  entail  of  lands  within  the  forest;  but  there  is  no 
such  express  custom  within  the  said  manor.  There  is,  however,  no 
custom  within  the  manor  enabling  the  entail  of  copyhold ;  and  the 
customs  of  the  manor  are  considered  by  the  tenants  and  steward,  and 
for  the  purposes  of  the  trial  were  admitted,  to  be  the  same  in  this 
respect  as  in  the  forest. 

The  honour  of  Knaresborough  is  parcel  of  the  Duchy  of  Lancaster, 
belonging  to  the  Grown ;  and  certain  customs  now  appear  on  the 
rolls  of  the  Court  of  the  said  forest,  and  in  the  office  of  the  said 
Duchy,  purporting  to  have  been  confirmed  by  a  decree  of  the  Duchy 
Court  on  the  24th  of  May,  5  Eliz.  (1563),  by  the  assent  of  all  *the  [  ♦gse] 
customary  tenants;  which  customs  were  inroUed  in  the  Court  of 
the  said  forest  of  Knaresborough  upon  the  26th  of  February,  1678, 
the  fourteenth  of  which  customs  is,  as  follows :  "  Also  that  every 
customary  tenant  within  the  said  forest  of  Knaresborough,  may 
surrender  his  customary  lands  into  the  hands  of  the  lord  by  the 
head  steward,  learned  steward,  clerk  of  the  Court,  grave  (i)  or  bedel, 
of  the  said  forest  of  Knaresborough,  being  nominated,  known,  and 
appointed,  and,  in  peril  of  death,  to  two  tenants  of  the  same  tenure, 
without  the  grave  or  bedel,  to  the  use  of  any  person  or  persons  for 
term  of  years,  for  term  of  life,  or  in  fee-simple,  and  not  in  fee-tail." 
The  eighteenth  custom  is,  as  follows :  ''  Also  that  every  customary 
tenant  may  make  a  surrender  to  any  person  or  persons  of  his 
customary  lands  after  his  death,  and  his  wife's  death  or  either  of 
them  ;  by  force  whereof  he  and  she  shall  hold  the  land  for  term  of 
his  and  her  life ;  and  he  to  whom  the  surrender  is  made,  shall  have 
(1)  Or  reve,  formerly  gere/a. 
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Dob  d.       but  one  reversion  after  their  deaths,  and  shall  pay  for  his  fine  as 

T>  J  IKS  4  HT) 

f.,  for  one  reversion ;  and  the  wife  to  pay  one  fine,  as  tenant  for  term 

Simpson,      ^f  i^q  .  g^jj^  qj^q  heriot  to  be  paid  of  the  goods  of  him  that  maketh 
the  surrender." 

At  Courts  held  for  the  said  manor  and  forest  of  Enaresboroagh 
respectively  on  the  14th  of  October,  1835,  the  defendant  John 
Simpson  was  admitted  tenant  to  two  thirds  of  the  tenements  and 
premises  aforesaid  in  the  declaration  mentioned,  as  devisee  under 
the  will  of  the  said  Dr.  John  Simpson,  and  the  defendant  Mary 
Gibbon,  at  the  same  Courts,  was  admitted  tenant  to  the  remaining 
third  of  the  same  tenements  and  premises,  as  devisee  under  the  last 
mentioned  will. 

The  defendant  John  Simpson  is  heir-at-law  of  the  first  named 
testator  John  Simpson  of  Enaresborough,  surgeon. 

The  questions  to  be  argued  are :  First,  what  estate  in  the  premises 
[  'dST  ]  Dr.  John  Simpson  took  under  the  will  of  *the  testator  John  Simpson 
of  Enaresborough,  surgeon.  Secondly,  what  estate  in  the  premises 
Mary  the  wife  of  John  Blesard,  Thomas  Simpson,  Frances  Eatharine 
Simpson,  Dorothy  Ann  Simpson,  and  Dorinda  Simpson  took  under 
the  said  will  on  the  death  of  Dr.  John  Simpson  without  issue. 
Thirdly,  whether,  notwithstanding  such  will,  the  premises  in 
question,  on  the  death  of  Dr.  John  Simpson  without  issue,  descended 
on  the  right  heirs  of  the  said  John  Simpson  of  Enaresborough, 
surgeon. 

The  case  was  argued  on  the  6th  of  December,  1841,  before  Lord 
Denman,  Ch.  J.,  Lord  Abinger,  C.  B.,  Patteson,  J.,  Alderson,  B., 
"Williams,  J.,  Coleridge,  J.,  and  Rolfe,  B. 

Creaawell,  for  the  plaintiffs  in  error.     *    *     * 

[  943  ]  Sir  W.  W.  Follett,  for  the  defendants  in  error.     *    ♦    • 

[  949  ]  Cresswell,  in  reply.     *     ♦     ♦ 

Cur.  adv.  rult, 

[  950  ]       Lord  Denman,  Ch.  J.,  now  delivered  the  judgment  of  the  Codbt  : 

This  case  came  before  us  by  writ  of  error  from  the  Court  of 
Common  Pleas  on  a  judgment  of  that  Court  given  in  favour  of  the 
defendants,  on  a  special  verdict.  The  material  facts  found  by  the 
jury  were,  that  John  Simpson — being  seised  in  fee  of  certain 
freehold  hereditaments,  not  now  in  question,  and  also  seised  in  fee, 
according  to  the  respective  customs  of  the  manor  of  Enaresborough 


VOL.  Lx.l       1842.     EX.  CH.     3  MAN.  &  G.  950—951.  641 

and  the  forest  of  Knaresborough,  of  certain  copyhold  houses  and       Dob  d. 
lands,  being  the  property  in  question  in  this  cause,  all  of  which  u, 

he  had  duly  surrendered  to  the  use  of  his  will — duly  made  his  Simpbok. 
will,  dated  the  12th  of  December,  1808,  executed  and  attested 
for  passing  real  estates.  The  will,  so  far  as  is  material  to  the 
present  question,  is  set  out  in  the  special  verdict,  and  is  as  follows 
(His  Lordship  read  the  will,  and  then  proceeded) :  The  testator 
died  in  the  year  1806,  without  having  revoked  or  altered  his  will, 
leaving  Dr.  John  Simpson  his  eldest  son  and  heir,  who,  on  his 
father's  death,  was  duly  admitted  to  the  whole  of  the  said  premises 
according  to  the  respective  customs  of  the  manor  of  Knaresborough 
and  the  forest  of  Knaresborough. 

In  the  year  1825  Dr.  John  Simpson  died,  without  ever  having 
been  married,  and  thereupon  the  lessors  of  the  plaintiff  entered, 
claiming  title  under  the  five  natural  children  of  John  Simpson,  the 
testator,  under  that  clause  in  his  will  whereby  he  devised  to  them 
the  property  in  question,  in  the  event  of  his  son  Dr.  John  Simpson 
dying  without  leaving  any  child  or  children;  and  the  only  *question  [  •dbi  ] 
for  our  decision  is,  whether  the  Court  of  Common  Pleas  was  right 
in  holding  that  devise  to  be  bad. 

^Vhile  the  present  lessors  of  the  plaintiff  were  so  in  possession, 
the  present  defendants,  claiming  title  under  the  will  of  Dr.  John 
Simpson,  brought  an  ejectment  in  the  Court  of  Common  Pleas,  and 
by  judgment  of  that  Court  recovered  possession.  In  that  action 
there  was  no  special  verdict,  so  that  the  facts  did  not  appear  upon 
the  record,  and  could  not  be  brought  before  a  court  of  error.  The 
then  defendants,  therefore,  being  the  now  lessors  of  the  plaintiff, 
brought  the  present  ejectment  in  the  Court  of  Common  Pleas  for 
the  purpose  of  disputing  the  judgment  of  that  Court ;  and  on  the 
trial  the  facts  of  the  case  were  found  in  a  special  verdict.  The 
Court  of  Common  Pleas,  without  argument,  decided  in  favour  of 
the  defendants  in  this  second  action,  in  conformity  to  their  decision 
in  the  previous  action ;  and  the  case  has  been  brought  before  a 
court  of  error. 

The  property  in  question,  it  is  to  be  observed,  is  copyhold ;  and 
it  is  found  in  the  verdict  that  there  is  an  express  custom  in  the 
forest  of  Knaresborough,  prohibiting  the  entail  of  lands  within  the 
forest,  and  that,  in  this  respect,  the  custom  of  the  manor  is  the 
same  with  that  of  the  forest.  In  this  state  of  circumstances  it  was 
contended  on  behalf  of  the  lessors  of  the  plaintiff — first,  that  even 
if  the  lands  had  been  freehold,  the  devise  to  the  testator's  five 
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Dob  d.       natural  children  would  have  been  good  by  way  of  executory  devise ; 
V.  for  that,  according  to  the  true  construction  of  the  will,  Dr.  John 

Simpson,  gimpson  took  an  estate  in  fee-simple,  with  an  executory  devise  over 
to  the  testator's  five  natural  children,  now  represented  by  the 
lessors  of  the  plaintiff,  in  the  event  (which  has  happened)  of  Dr. 
John  Simpson  dying  without  leaving  any  child  living  at  his 
decease:  and,  secondly,  that  even  supposing  such  a  construction 
not  to  be  that  which  would  have  been  put  on  the  words  in  question 

[  •952  ]  when  *applied  to  a  devise  of  freehold  lands,  yet  in  a  case  like  the 
present,  where  the  lands  are  copyhold  of  inheritance,  incapable  of 
being  entailed,  such  a  construction  might  reasonably  be  adopted. 

The  Court  of  Common  Pleas  (i)  gave  judgment  against  the 
present  lessors  of  the  plaintiff  on  both  points ;  holding,  first,  that 
if  the  lands  had  been  of  freehold  tenure  Dr.  John  Simpson  would 
have  taken  an  estate-tail,  with  remainder  over  to  the  five  natural 
children  through  whom  the  lessors  of  the  plaintiff  derive  title; 
secondly,  that  the  lands  being  copyhold,  incapable  of  being  entailed. 
Dr.  John  Simpson  took,  instead  of  an  estate-tail,  a  fee-simple  con- 
ditional, on  which  no  remainder  could  be  limited;  but  that  that 
circumstance  did  not  enable  the  Court  to  construe  the  devise  to  the 
five  natural  children,  as  an  executory  devise,  to  take  effect  in  the 
event  of  Dr.  J.  S.  dying  without  any  child  living  at  his  decease. 

We  concur  in  opinion  with  the  Court  of  Common  Pleas  on  both 
points ;  and  we  should  not  therefore  have  thought  it  necessary  to 
give  any  reasons  for  our  judgment,  were  it  not,  that  on  the  first 
point,  which  was  the  matter  principally  argued  before  us,  no  reasons 
are  given  by  the  Court  below.  In  truth,  the  argument  below  was 
entirely  confined  to  an  attempt  to  distinguish  this  case  from  that  of 
freehold  lands,  and  to  show  that  the  circumstance  of  the  lands  in 
question  being  unentailable  copyholds,  ought  to  induce  the  Court  to 
construe  the  words  '*in  case  the  said  Dr.  John  Simpson  shall  die 
without  leaving  any  child  or  children,"  in  the  same  sense  as  if  the 
subject-matter  of  the  gift  had  been  personal  estate.  It  is  to  this 
latter  question  that  the  judgment  of  the  Court  of  Common  Pleas  is 
exclusively  directed ;  and,  on  this  point,  we  shall  content  ourselves 
with  saying,  that  we  fully  accede  to  the  reasoning  of  that  judgment, 
which  appears  to  us  to  be  quite  conclusive. 

[  963  ]  Upon  the  other  point,  namely,  that,  independently  of  any  dis- 

tinction arising  from  the  nature  ol^  the  tenure,  the  gift  to  the  five 
children  ought  to  be  construed  as  an  executory  devise  to  take  effect 

(1)  4  Bing.  N.  C.  333. 
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in  the  event  of  Dr.  John  Simpson  dying  without  leaving  any  child        Doe  d. 
living  at  his  decease,  we  think  it  right  shortly  to  state  the  grounds  „. 

on  which  we  concur  with  the  Court  below.  Simpson. 

There  can  be  no  doubt  but  that  where  an  estate  is  devised — to 
a  man  and  his  heirs,  but  if  he  die  without  issue,  or  without  leaving 
issue,  then  over, — the  devisee,  in  general,  takes  an  estate-tail  only, 
and  not  an  estate  in  fee- simple.  In  such  cases  the  Courts  have 
considered  that  the  gift  over,  in  the  event  of  the  first  taker  dying 
without  issue,  suflficiently  shows,  that  by  the  word  **  heirs"  the 
testator  must  have  meant  only  that  particular  class  of  heirs,  in 
default  of  whom  the  estate  is  given  over.  It  is  needless  to  cite 
authorities  in  support  of  this  proposition.  The  doctrine  was  fully 
considered  in  the  recent  case  of  Doe  d.  Cadogan  v.  Ewart  (i)  ;  and 
it  is  sufficient  therefore  to  refer  to  that  case.  In  the  present  case, 
however,  the  gift  over,  after  the  original  devise  to  Dr.  John  Simpson 
and  his  heirs,  is  not  in  default  of  his  leaving  issue,  but  in  case  he 
shall  die  without  leaving  any  child  or  children ;  and  it  was  strongly 
pressed  upon  us  that  where  the  words  are  **  child  or  children,"  and 
not  ''issue,"  no  case  has  gone  the  length  of  cutting  down  the  previous 
gift  from, — what  in  terms  it  purports  to  be, — an  estate  in  fee  simple. 

It  is  true  that  there  is  not,  so  far  as  we  have  been  able  to  dis- 
cover, any  case  deciding  that  in  such  a  devise  the  words  **  child," 
or  **  children,"  are  to  be  considered  as  equivalent  to  **  issue."  But 
in  Doe  d.  Smith  v.  Webber  (2)  Lord  Ellenborouoh,  in  giving  judg- 
ment, stated,  that  the  words  "  child  "  or  "  children  "  must,  in  that 
case  *mean  issue,  for  a  reason  which  is  easily  applicable  to  the  [  •954  ] 
case  now  before  us,  namely,  that,  upon  any  other  construction, 
the  grandchildren  of  the  devisee  would  be  excluded,  in  the  not 
improbable  event  of  his  leaving  grandchildren  but  surviving  all 
his  children.  It  is  true  that  the  decision  in  that  case  did  not 
necessarily  require  such  a  construction  ;  so  that  the  case  cannot  be 
treated  absolutely  as  an  authority  in  point;  still  the  opinion  of 
the  Court  of  King's  Bench,  pronounced  after  deliberation,  is  certainly 
entitled  to  very  great  attention  ;  and  the  extreme  improbability  that 
the  testator,  in  the  case  before  us,  could  have  meant,  upon  the 
mere  accident  of  his  having  no  grandchildren  living  at  the  death  of 
his  son,  capriciously  to  disinherit  his  remote  issue,  seems  of  itself  a 
very  strong  ground  for  construing  the  word  *'  children  "  in  the 
sense  of  **  issue  "  generally. 

(1)  45  K.  B.  789  (7  Ad.  &  El.  636;  3  (2)  19  R.  R.  438  (1  B.  &  Aid.  720). 

N.  &  P.  197). 
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Dob  d.  Further,  it  is  to  be  observed,  that,  in  this  case,  if  the  devise  had 

r.  been  to  Dr.  John  Simpson  and  his  children,  then  on  the  authority 

SIMP80N.  Qf  WikVs  case  (i),  there  can  be  no  doubt  but  that  the  construction 
would  have  given  Dr.  John  Simpson  an  estate-tail,  in  the  same  way  as 
if  it  had  been  to  him  and  his  issue ;  it  is  not,  therefore,  unreasonable 
to  suppose  that  the  testator  meant  to  use  the  words  in  question  in 
the  sense  which  they  would  undoubtedlj'  have  borne,  if  they  had 
been  used  to  indicate,  the  estate  given  to  Dr.  John  Simpson, 
and  not  the  class,  on  failure  of  which,  the  gift  over  was  to  take 
effect. 

We  think,  on  these  grounds,  that  even  if  there  had  been  nothing 
else  in  the  will  to  aid  the  construction  put  on  these  words  by  the 
Court  of  Common  Pleas,  still  there  would  have  been  strong  grounds 
for  contending  that  the  judgment  of  that  Court  was  right.    But  we 

[  *95o  ]  think  that  there  are  other  parts  of  the  will  greatly  confirming  ♦the 
preceding  view  of  the  case,  and  which  we  think  fully  warrant  the 
judgment  below,  even  if  the  foregoing  reasons  should  be  insufficient. 
The  testator,  it  will  be  observed,  had,  besides  the  property  now  in 
dispute,  a  freehold  estate  at  Hampsthwaite,  and  by  his  will  he 
devises  that  estate  to  the  child  or  children  which  his  then  wife 
should  bear  to  him,  their  heirs  and  assigns.  He  then  goes  on  to 
devise  the  property  now  in  dispute  to  his  son,  Dr.  John  Simpson, 
and  in  the  event  of  his  leaving  no  child  or  children,  then  to  his 
(the  testator's)  five  natural  children,  with  certain  limitations,  in 
the  nature  of  cross  remainders  among  one  another ;  and  then  he 
proceeds  to  direct  that  if  his  then  wife  should  leave  no  issue  to 
inherit  the  estate  at  Hampsthwaite,  then  that  estate  should  be 
subject  to  the  same  mode  of  distribution  amongst  his  five  natural 
children  as  the  other  property  (t.f?.,  that  now  in  question)  "  given 
and  bequeathed  to  my  said  son,  Dr.  John  Simpson, — in  case  he  die 
without  issue."  We  consider  this  an  interpretation  by  the  testator 
himself  of  the  word  **  children,"  as  used  by  him  in  the  previous 
part  of  the  will.  It  is  as  if  he  had  said,  that,  by  the  previous  part 
of  his  will,  he  had  given  the  property  in  dispute  to  his  five 
natural  children,  only  in  the  event  of  Dr.  John  Simpson  dying 
without  issue ;  and  he  had  not,  in  fact,  said  this  unless  the  word 
*'  children  "  be  read,  as  we  think  it  must,  as  being  synonymous 
with  *' issue." 

An  attempt  indeed  was  made,  in  the  able  argument  addressed  to 
us  on  behalf  of  the  lessors  of  the  plaintiff,  to  convince  us  that 

(1)  6  Co.  Rep.  16  b. 
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instead  of  treating  the  word  *^  issue  '*  in  this  latter  clause  as  showing        Doe  d. 

the  sense   in  which   the  testator  had   previously  used   the   word        I'Ksabd 

"children,"  we  ought  to  take  a  contrary  course,  and  infer  from  the      Simpson. 

mode  in  which  the  words  "  children  "  and  **  issue "  are  used  in 

diflferent  passages  of  the  will,  that  the  testator,  by  the  word  "issue,'* 

as  used  in  the  latter  part  of  the  clause  *giving  the  Hampsthwaite       [  ♦95C  j 

estate  to  his  five  natural  children,  meant  "  child  "  or  "  children." 

We  have   given   full  consideration  to  this  argument,  but  we  do 

not    feel    convinced   by   it  ;    and,  therefore,   on   the   grounds   on 

which   we    have    already   stated,   the    judgment  below   must  be 

affirmed. 

Judgment  affirmed. 


The   STOCKTON   and    DAKLINGTON   KAILWAY  i842. 

COMPANY   V.   BAERETT.  ^^^• 

(3  Man.  &  G.  956—959 ;  S.  C.  3  Scott,  N.  R.  803.)  [  956  ] 

[This  case  went  to  the  House  of  Lords,  where  the  judgment  of 
the  Exchequer  Chamber  was  affirmed.  It  is  reported  in  the  House 
of  Lords  in  11  CI.  &  Fin.  690  and  8  Scott,  N.  E.  641,  and  will  be 
reported  in  a  future  volume  of  the  Eevised  Eeports.] 


WARDELL  V.  USHEU(l).  mi. 

Jvns  8. 
(3  Scott,  N.  R.  508—509 ;  S.  C.  10  L.  J.  0.  P.  316;  5  Jur.  802.)  

A  tenant  who  plants  fruit  or  other  trees  for  the  purpose  of  his  trade  of  a         L  "      J 
nurseryman,  may  remove  them  at  the  expiration  of  his  term,  provided  they 
be  not  too  aged  for  transplanting. 

This  was  an  action  on  the  case  for  alleged  injury  to  the 
plaintiff's  reversion,  in  the  removal  of  certain  fruit  trees,  and 
the  destruction  of  others. 

At  the  trial  before  Erskine,  J.,  at  the  last  sitting  at  Westminster 
in  the  present  Term,  the  following  facts  appeared  in  evidence  :  The 
defendant,  a  nurseryman  and  market- gardener,  had  for  several 
years  as  tenant  from  year  to  year  occupied  a  messuage,  vinery,  and 
land  under  the  plaintiff.  During  his  tenancy,  the  defendant  planted 
a  variety  of  fruit  trees  and  vines ;  and,  upon  the  determination  of 
his  tenancy  by  a  notice  to  quit,  he  removed  trees  some  of  which  had 
been  planted  ten  or  twelve  years  and  were  consequently  in  full  bear- 
ing, and  cut  down  all  the  vines  that  were  left  in  such  a  manner 
(J)  See  now  the  Market  Gardeners'  Compensation  Act,  1895. 
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Wabdell  that,  according  to  the  testimony  of  the  plaintiff's  witnesses,  it 
Usher.  would  be  many  years  before  they  could  recover  themselves.  Wit- 
nesses were  called  on  the  part  of  the  defendant  >Yho  stated,  on  the 
contrary,  that  the  vines  were  cut  in  a  proper  and  judicious  manner  ; 
and  they  further  proved  that  the  trees  removed  by  the  defendant 
were  trees  that  might  safely  and  properly  be  transplanted,  and 
that  in  fact  they  were  at  the  time  of  the  trial  in  a  healthy  and 
flourishing  condition. 

For  the  plaintiff  it  was  contended,  that,  though  the  defendant 
might  be  entitled  to  remove  trees  of  a  size  and  age  fit  for  trans- 
planting and  usually  sold  by  nurserymen,  it  was  otherwise  when 
they  became  fruit-bearing  trees. 

The  learned  Judge  told  the  jury,  that,  pHma  facie,  all  growing 
trees  were  the  property  of  the  landlord,  but  that,  if  planted  by  a 
nurseryman  in  the  way  of  his  trade,  he  was  entitled  to  remove 
them,  provided  they  were  not  of  larger  growth  than  could  be  dealt 
with  by  the  tenant  in  his  trade  of  a  nurseryman ;  and  he  left  it  to 
them  to  say  whether  the  trees  which  the  defendant  was  proved  to 
[  *bOd  ]  have  carried  *away  were  such  as  might  fairly  be  considered  as 
nursery  trees :  and,  with  respect  to  the  vines,  he  left  it  to  them  to 
say  whether  or  not  the  defendant  had  treated  them  in  a  proper  and 
tenant-like  manner. 

The  jury  returned  a  verdict  for  the  defendant. 

Bompas,  Serjt.,  now  moved  for  a  new  trial,  on  the  ground  that 
the  law  had  not  been  correctly  laid  down  by  the  learned  Judge,  and 
that  the  result  at  which  the  jury  had  arrived  was  not  justified  by 
the  evidence.  He  submitted  that  the  defendant  was  at  all  events 
not  entitled  to  remove  trees  that  were  productive  and  were  used  by 
him,  not  as  a  nurseryman,  but  as  a  market-gardener. 

Per  Curiam: 

We  see  no  ground  for  complaining  of  the  manner  in  which  the 
case  was  left  to  the  jury.  They  had  all  the  facts  before  them :  and 
we  are  not  prepared  to  say  that  they  have  so  improperly  dealt  with 
them  as  to  induce  us  to  send  the  cause  down  again. 

Rule  refused. 


VOIi.  LX.] 
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IN  THE  COURT   OF   EXCHEQUER. 


8HAEP  AND  Others  v.  The  GEEAT  WESTERN 
RAILWAY  COMPANY. 

(9  Meeson  &  Welsby,  7—12;  S.  C.  11  L.  J.  Ex.  17 ;  2  Ey.  Cas,  722.) 

The  plaintiffs  agreed  with  the  defendants  to  manufacture  for  them 
certain  locomotive  engines,  under  the  following  contract:  '* Each  engine 
and  tender  to  be  subject  to  a  performance  of  a  distance  of  1,000  miles, 
with  proper  loads ;  during  which  trial  Messrs.  S.  &  Co.  (the  plaintiffs)  are 
to  be  liable  to  any  breakage  which  may  occur,  if  arising  from  defective 
materials  or  workmanship ;  but  they  are  not  to  be  responsible  for  nor  liable 
to  the  repair  of  any  breakage  or  damage,  whether  resulting  from  collision, 
neglect,  or  mismanagement  of  any  of  the  Company's  servants,  or  any  other 
circumstances,  save  and  except  defective  materials  or  workmanship.  The 
performance  to  which  each  engine  is  to  be  subjected,  to  take  place  within 
one  month  from  the  day  on  which  the  engine  is  reported  ready  to  start ;  in 
default  of  which,  Messrs.  S.  &  Co.  shall  forthwith  be  released  from  any 
responsibility  in  respect  of  the  said  engine ;  the  balance  to  be  paid  on  the 
satisfactory  completion  of  the  trial,  and  release  of  Messrs.  S.  &  Co.  from 
further  responsibility  in  respect  of  such  engine."  It  was  also  agreed,  that 
the  fire  boxes  should  be  made  of  copper,  of  the  thickness  of  7-16ths  of  an 
inch  (and  they  were  accordingly  so  made) ;  and  that  the  best  materials  and 
workmanship  were  to  be  used.  The  engines  were  accordingly  delivered 
to  the  defendants,  and  performed  the  distance  of  1,000  miles  within  the 
month  of  trial,  but  nine  months  afterwards  the  fire  box  of  one  of  them 
burst,  when  it  was  discovered  that  the  copper  had  been  considerably 
reduced  in  thickness :  Held,  in  an  action  against  the  defendants  for  the 
balance  due  from  them,  that  they  could  not  give  evidence  of  an  inherent 
defect  in  the  copper,  (no  fraud  being  alleged),  since,  by  the  terms  of  the 
contract,  the  month's  trial,  if  satisfactory,  was  to  release  the  plaintifEs 
from  all  responsibility  in  respect  of  bad  materials  and  bad  workmanship. 

Assumpsit  for  goods  sold  and  delivered,  work  and  labour  and 
materials,  money  paid,  and  on  an  account  stated. 

Plea,  non  assumpsit;  on  which  issue  was  joined ;  with  two  other 
pleas,  which  became  immaterial. 

At  the  trial  before  Wightman,  J.,  at  the  last  Liverpool  Assizes, 
it  appeared  that  the  plaintiffs,  who  were  engine  makers  at  Man- 
chester, agreed  with  the  defendants  to  make,  at  a  certain  price, 
ten  locomotive  engines  and  tenders,  for  the  use  of  the  railway.  It 
appeared  by  the  written  contract,  that  the  engines  and  tenders  were 
to  be  made  according  to  the  specification  and  drawings  furnished 
by  the  directors,  and  were  to  be  delivered  at  certain  specified 
periods,  at  the  Company's  station  at  Paddington ;  the  copper  com- 
posing the  fire  boxes  was  to  be  of  the  thickness  of  7-16ths  of  an 
inch.  The  third  article  of  the  contract  was  in  these  terms  :  ''  Each 
engine  and  tender  to  be  subject  to  the  performance  of  a  distance  of 


1841. 
Nov.'i, 

Exch,  of 
Pleat. 

[7] 


[8] 
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Sharp  1,000  miles,  with  proper  loads;  during  which  trial,  Messrs.  Sharp, 
Great  Roberts  &  Co.  are  to  be  liable  to  any  breakage  which  may  occur,  if 
Railway  Co  ^^-^^^^^S  ^^^^  defective  materials  or  workmanship  ;  but  they  are  not 
to  be  responsible  for  nor  liable  to  the  repair  of  any  breakage  or 
damage  whatever  resulting  from  collision,  neglect,  or  mismanage* 
ment  of  any  of  the  Company's  servants  or  any  other  circumstance, 
save  and  except  defective  materials  or  workmanship."  The  fourth 
was — "  The  said  performance  to  which  each  engine  is  to  be  sub- 
jected, to  take  place  within  one  month  from  the  day  on  which  the 
engine  is  reported  ready  to  start ;  in  default  of  which,  Messrs. 
Sharp,  Eoberts  &  Co.  shall  forthwith  be  released  from  any  respon- 
sibility in  respect  of  the  said  engine.''  The  sixth  article  provided 
for  the  payment,  and  stipulated,  that  the  balance  was  ''  to  be  paid 
on  the  satisfactory  completion  of  the  trial,  and  release  of  Messrs. 
Sharp,  Eoberts  &  Co.  from  further  responsibility  in  respect  of  each 
engine."  A  printed  specification,  delivered  by  the  defendants  to  the 
plaintiffs,  contained  the  following  "general  stipulation:"  "The 
manufacturer  is  to  deliver,  put  together,  and  start  the  engines,  in 
[  •»  ]  complete  working  order,  upon  the  line  of  the  Great  *We8tern  Bail- 
way  Company,  either  at  London  or  Bristol,  as  may  be  directed  by 
the  Company,  and  shall  be  held  liable  for  any  breakages  that  may 
occur,  either  from  bad  materials  or  bad  workmanship,  until  each 
engine  has  performed  a  distance  of  1,000  miles,  with  proper  loads ; 
at  the  end  of  which  time,  should  the  engine  be  perfect,  the  manu- 
facturer will  be  relieved  from  any  further  responsibility.  No  devia- 
tion from  the  drawings  and  specification  will  be  allowed  without 
the  consent  of  the  Company ;  and  throughout  the  whole,  the  best 
materials  and  workmanship  shall  be  used."  The  engines  were 
delivered  at  the  Company's  station,  and  performed  the  distance  of 
1,000  miles  within  the  month,  as  specified  in  the  contract,  during 
which  time  no  defect  was  discovered  in  them.  Nine  months  after- 
wards, the  inside  fire  box  of  one  engine  having  burst,  it  was  found 
that  the  copper  of  which  it  was  made  had  been  reduced  from 
7-16ths  to  8-16ths  of  an  inch  in  thickness  ;  and  that  the  fire  boxes 
of  the  other  engines  had  also  been  reduced  in  thickness.  The 
plaintiffs  refused  to  replace  or  repair  the  fire  boxes,  alleging  that 
the  trial  of  the  engines  had  released  them  from  all  further  respon- 
sibility ;  and  upon  the  defendants  refusing  to  pay  the  balance  due 
to  them,  brought  the  present  action.  The  plaintiffs'  case  having 
closed,  the  defendants'  counsel  admitted  that  the  copper  composing 
the  fire  boxes  had  originally  been  of  the  requisite  thickness,  and 
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that  no  fraud  Tvas  to  be  imputed  to  the  plaintiffs  ;  but  he  proposed       Shabp 
to  prove,  that  it  was  defective  in  quality,  and  that  this  was  the       great 
cause  of  its  thickness  having  been  reduced.     He  also  proposed  to     Western 
prove  that  the  plaintiffs  had  departed  from  the  contract,  by  insert- 
ing iron  instead  of  copper  rivets  in  the  fire  boxes.     This  evidence 
being  objected  to  on  the  part  of  the  plaintiffs,  on  the  ground  that 
after  the  trial  of  the  engines  it  was  too  late  to  object  to  defects  in 
the  workmanship,  the  learned  Judge  refused  to  receive  it.     The 
objection  to  the  admissibility  of  the  evidence  relating  to  the  rivets 
was  subsequently  *withdrawn  by  the  plaintiffs'  counsel ;  but  the       [  ♦lo  ] 
defendants'  counsel  refusing  to  rest  his  case  on  that  ground  alone, 
the  jury,  under  the  direction  of   the  learned  Judge,  returned  a 
verdict   for   the   plaintiffs,    damages   662Z.,    the   amount   of    the 
balance  claimed. 

Worthy  now  moved  for  a  rule  to  show  cause  why  a  new  trial 
should  ^not  be  granted,  on  the  ground  of  the  improper 
rejection  of  the  evidence,  and  of  misdirection : 

It  is  conceded  that  there  is  no  fraud  in  this  case,  and  that  the 
copper  originally  was  of  the  thickness  required  by  the  contract; 
but  the  defendants  are  at  liberty  to  show  that  it  was  owing  to  an 
inherent  defect  in  its  quality  that  it  became  reduced  in  thick- 
ness, and  eventually  burst.  They  may  show  this  in  reduction 
of  damages:  Basten  v.  Butter (i),  [Mondel  v.  Steel {2) ^  Jones  v. 
Bright  (s).  Shepherd  v.  Kain  (4),]  The  trial  of  1,000  miles  was 
intended  by  the  parties  to  this  contract  to  be  conclusive  as  to 
those  defects  only  which  could  be  discovered  by  such  an  experi- 
ment. It  does  not  preclude  the  defendants  from  insisting  on 
latent  defects,  which  could  be  discovered  only  by  time  and  use 
of  the  engine.     *     *     * 

(Parke,  B.  :  It  all  depends  on  the  construction  of  the  contract.)  [  n  -| 

The  meaning  of  it  was,  that  for  all  latent  defects  that  could  not  be 
discovered  by  a  trial,  the  plaintiffs  should  be  answerable. 

Parke,  B.  : 

The  true  construction  of  this  contract  is,  that  the  trial  of  a 
month  was   to  be  conclusive   as   to  the  defective  materials  and 

(1)  7  East,  479.  (See  now  Sale  of  (3)  30  R.  R.  728  (5  Bing.  533;  3 
Goods  Act,  1893  (56  &  57  Vict.  c.  71),      Moo.  &  P.  155). 

8.  53  (1)  (a).)  (4)  24  B.  E.  344  (5  B.  &  Aid.  240). 

(2)  58  R.  R.  890  (8  M.  &  W.  858). 
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Shahp       workmanship ;  but  that  if  the  defendants  could  show  that  iron 

Vm 

Gbkat  rivets  were  substituted  for  copper,  or  that  the  copper  originally 
KailwayCo.  ^^^  '®^^  ^^^^  7-16th8  in  thickness,  they  might  avail  themselves 
of  this  deviation  from  the  agreement.  Look  at  the  contract  itself. 
It  must  have  been  the  opinion  of  both  parties  to  it,  that  the  period 
of  a  month  would  determine  the  sufficiency  of  the  materials  and 
workmanship.  The  question  does  not  depend  on  the  third  section 
only  of  the  contract ;  but  coupling  that  with  the  fourth  section, 
which  is  not  unimportant,  it  appears,  that  the  distance  of  1,000 
miles  is  to  be  performed  within  one  month  ;  and  in  default  of  such 
performance  taking  place  within  that  time,  the  plainti£fs  "  shall 
forthwith  be  released  from  any  responsibility  in  respect  of  the  said 
engine ;  "  that  is,  if  the  trial  which  takes  place  within  that  period 
proves  satisfactory,  the  plaintiffs  are  to  be  released  from  any 
responsibility  arising  from  defective  materials  and  workmanship. 
The  **  general  stipulation  "  at  the  end  of  the  specification  confirms 
this  conclusion :  "  The  manufacturer  is  to  deliver,'  put  together, 
and  start  the  engines,  in  complete  working  order,  upon  the  line 
of  the  Great  Western  Bailway  Company,  and  shall  be  liable  for 
any  breakages  that  may  occur  either  from  bad  materials  or  bad 
workmanship,  until  such  engine  has  performed  a  distance  of  1,000 
[  *12  ]  miles,  with  proper  loads:  at  the  end  of  which  *time,  should  the 
engines  be  perfect,  the  manufacturer  will  be  relieved  from  any 
further  responsibility ;  '*  that  is,  if  no  breakage  is  found  to  have 
occurred.  That  being  so,  there  seems  to  be  an  end  of  the  question. 
What  amounts  to  bad  materials  and  bad  workmanship,  will  always 
be  a  matter  of  dispute ;  and  it  is  plain  that  the  parties  intended, 
by  the  trial,  to  put  an  end  to  such  questions.  If  the  defendants 
wished  to  insist  upon  their  present  objections,  they  should  have 
made  their  contract  in  different  terms.  The  intention  was  that  all 
disputes  of  this  kind  should  for  ever  be  set  at  rest ;  and  that  if  the 
defendants  did  not  avail  themselves  of  the  trial,  or  the  trial  proved 
satisfactory,  all  inquiry  as  to  defective  materials  or  workmanship 
should  thenceforth  be  determined.  The  learned  Judge  was  there- 
fore right  in  the  view  he  took  of  the  case.  It  would  have  been  a 
different  thing,  if  a  distinct  breach  of  the  terms  of  the  contract  had 
been  shown:  but  no  evidence  was  given  of  any  violation  of  the 
contract,  nor  did  the  defendants  show,  as  it  seems  they  had  at  first 
intended,  that  iron  rivets  had  been  substituted  for  copper. 

GuRNBY,  B.,  concurred. 
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EoLFE,  B. :  Shabp 

I  agree  with  the  rest  of  the  Court  in  thinking  that  this  rule       Great 

V^ESTRRW 

must  be  refused.      The  defendant's  argument  amounts  to   this,  BailwayCo. 

that  although   there  was   to  be  a  trial  of  the  sufficiency  of  the 

engines   during  a   month,  yet   the   manufacturers'  responsibility 

was  to  endure  till  the  end  of  time.     In  that  case,  the  trial  would 

have  been  altogether  superfluous. 

Rule  refused. 


BUEDEKIN   V.   POTTEE  and   Others  (I).  ,,^41. 

(9  Meeson  &  Welsby,    13;   S.   C.    11  L.  J.  Ex.  82;    1   Dowl.   N.   S.    134;         ^ov,A. 

5  Jur.  992.)  "~"  , 

'  Exch,  of 

An  affidavit,  entitled  in  the  proper  Couit,  and  purporting  to  be  sworn  Pleas, 
before  A.  B.,  *' a  Commissioner,  &c./'  is  sufficient:  the  jurat  need  not  [13] 
state  that  he  is  a  Commissioner  for  taking  affidavits  in  that  Court. 

£i2i^  moved  for  a  rule  to  show  cause  why  the  judgment  signed 
upon  a  warrant  of  attorney  given  by  the  defendants  in  this  cause, 
for  20,000{.,  and  the  execution  thereon,  should  not  be  set  aside. 
One  of  the  objections  on  which  he  relied  was,  that  the  jurat  of  the 
affidavit  of  the  execution  of  the  warrant  of  attorney  described  it 

as  "  sworn  before ,  a  Commissioner  &c.,*'  without  stating  that 

he  was  a  Commissioner  for  taking  affidavits  in  this  Court.  The 
affidavit  was  duly  entitled  in  the  cause  in  this  Court.  He  referred 
to  Rex  V.  Hare  (2),  Howard  v.  Broivn{z),  and  a  case  of  Tarte  v. 
Barnett,  decided  in  this  Court  on  the  last  day  of  last  Trinity 
Term  (4). 

LoBD  Abingbb,  C.  B.  : 

I  think  this  objection  cannot  prevail.  If  you  go  upon  any 
principle,  it  would  seem  that  if  the  party  be  named  at  all,  the 
Court  may  examine  to  see  whether  he  is  one  of  its  Commissioners. 
I  doubt  whether  any  thing  at  all  need  be  added  to  his  name. 

Pabke,  B.  : 

I  am  also  of  opinion  that  no  rule  ought  to  be  granted.  If  an 
affidavit  be  entitled  in  the  Court,  the  description  in  the  jurat  of  the 
person  before  whom  it  is  sworn  as  **  a  Commissioner,  &c.,"  is  quite 
sufficient.     In  Rex  v.  Hate  the  affidavit  was  not  entitled  in  any 

(1)  Cited  in   Ex  parte  Johnson,  Re  (2)  13  East,  189. 

Chapman   (1884)   26  Ch.  D.  345;    53  (3)  4Bing.  893;  1  Moo.  &  P.  22. 

L.  J.  Ch.  763.— A.  C.  (4)  Not  reported. 
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BuBDKKiN  Court ;  in  Howard  v.  Brotvn  the  party  was  not  described  as  a 
PoTTEB.  Commissioner  at  all.  And  it  was  expressly  held  in  Ketinet  v. 
Jones  (i),  that  it  was  no  objection  to  an  affidavit  to  hold  to  bail, 
that  it  was  not  entitled  in  the  King's  Bench,  or  that  it  appeared 
to  have  been  taken  before  a  Commissioner,  who  was  not  stated  to 
be  a  Commissioner  of  that  Court. 

The  other  Barons  concurred. 

Rule  refused  (2). 

1841.  JONES  V.  DOWLE. 

jXov^S.  ^^  Meeson  &  Welsby,  19—20 ;  S.  C.  11  L.  J.  Ex.  5*2  ;  1  Bowl.  N.  S.  391.) 

^f*"  ^  Under  the  plea  of  fion  detinet,  the  plaintiff  is  entitled  to  a  verdict  on 

proof  that  the  defendant  has  not  returned  the  chattel  to  the  plaintiff  on 


[19] 


demand,  having  previously  delivered  it,  under  a  supposed  contract  of  sale, 
to  a  third  party. 

Detinue  for  a  picture.  Pleas :  first,  that  the  chattel  in  the 
declaration  mentioned  was  not  the  property  of  the  plaintiff; 
secondly,  non  detinet. 

At  the  trial  before  Lord  Abinger,  C.  B.,  at  the  Middlesex  sittings 
after  last  Term,  it  appeared  that  the  plaintiff  had  bought  the  picture 
in  question  at  a  sale  by  auction,  at  which  the  defendant  was  the 
auctioneer,  and  had  paid  down  a  deposit  to  the  defendant's  clerk, 
who  took  down  his  name  as  the  purchaser.  The  defendant,  how- 
ever, understood  that  he  had  sold  it  to  one  Clift ;  and  accordingh* 
entered  Cliffs  name  as  the  purchaser,  and  delivered  the  picture  to 
him  on  payment  of  the  price.  The  plaintiff  demanded  it  from 
Clift,  who  refused  to  give  it  up ;  whereupon  this  action  was  brought. 
It  was  objected  for  the  defendant,  that  the  action  could  not  be 
maintained,  the  picture  not  being  in  the  possession  or  control  of 
the  defendant.  The  Lord  Chief  Baron  overruled  the  objection  ; 
and  having  left  it  to  the  jury  to  decide  whether  the  plaintiff  was 
really  the  purchaser,  they  found  a  verdict  for  the  plaintiff,  damages 
3{.,  leave  being  reserved  to  the  defendant  to  move  to  enter  a 
nonsuit. 

Petersdorff  now  moved  accordingly : 

In  order  to  maintain  this  action,  the  plaintiff  was  bound  to  show 
that  the  chattel  in  question  was  in  the  possession  or  custody  of  the 
defendant,  or  of  an  agent  over  whom  he  could  exercise  control,  at 

(1)  7  T.  R.  451.  127;  Daltj  v.  Muhtm,  6  Dowl.   P.  C. 

(2)  See  White  v.  Trvimf,  2  M.  &  W.       192. 
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the  time  of  action  brought.     Here  it  had  been  delivered  to  a  third        Jones 
party,  in  pursuance  of  a  supposed  contract  of  sale.      The  detention       dowle. 
necessary  to  support  an  action  of  detinue  is  not  to  be  interpreted  in 
the  same  sense  as  a  conversion  in  trover. 

(Parke,  B.  :  The  evidence  of  the  detention  is,  that  the  defendant 
does  not  return  the  chattel  when  demanded.) 


That  is  because  he  has  parted  with  *it  to  another,  over  whom  he 
had  no  control. 


[•20] 


(Parke,  B.  :  That  was  his  own  fault.  It  is  laid  down  in  Gomyns' 
Digest,  Detinue  (A),  that  the  action  of  detinue  lies,  ''  though  the 
defendant  quitted  the  possession  before  the  action  brought,  by 
delivery  of  the  goods  to  another;*'  and  Brooke's  Abridgment, 
Detinue,  1,  2,  83,  84,  40,  is  cited  in  support  of  the  position.) 

That  may  mean  where  he  has  merely  parted  with  the  physical 
custody  of  the  goods. 

Parke,  B. : 

There  will  be  no  rule  in  this  case.  Detinue  does  not  lie  against 
him  who  never  had  possession  of  the  chattel,  but  it  does  against 
him  who  once  had,  but  has  improperly  parted  with  the  possession 
of  it. 


The  other  Barons  concurred. 


Rule  refused. 


ELLIOTT  AND  Others  v.  ELLIOTT  and  Another. 

(9  Meeson  &  Welsby,  23—28 ;  S.  C.  11  L.  J.  Ex.  3.) 

A  testator  bequeathed  to  his  two  sons  his  two  carriage  manufactories, 
with  all  fixtures,  implements,  tools,  stock,  job-carriages,  harness,  and 
every  thing  appertaining  to  his  trade  in  the  said  manufactories.  At  the 
time  of  his  death,  a  carriage  was  in  one  of  the  manufactories,  imfinished, 
which  was  being  built  to  the  order  of  a  purchaser.  A  question  arose 
between  the  executors  and  the  sons,  whether  this  carriage  fell  within  the 
above  bequest ;  and  the  executors  paid  the  legacy  duty  on  the  whole,  but 
annexed  the  following  memorandum  to  the  legacy  receipt :  *' A  disagreement 
arising  between  the  sons  S.  and  J.  and  the  executors,  as  to  whether  the 
whole  of  this  item  belongs  to  the  said  sons,  or  part  to  the  residue,  the 
executors  desire  to  pay  "the  duty  on  the  whole,  leaving  it  for  them  to  settle 
with  the  legatees  the  proportion  of  duty,  when  the  matter  in  dispute  shall 
be  determined."    The  sons  retained  possession  of  and  finished  the  carnage, 


1841. 
Atfp.  11. 

Kteh,  of 
Plea*, 

[23] 
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Elliott  delivered  it  to  the  purchaser,  and  received  the  price.    In  an  action  by  the 

^'  executors  against  them  for  money  had  and  received,  commenced  two  years 

ELLIOTT.  afterwards :  Held,  that  there  was  no  evidence  to  go  to  the  jury  of  assent  by 

the  executors  to  the  legacy  of  the  carriage  to  the  defendants. 

Assumpsit  for  money  had  and  received  by  the  defendants  to  the 
use  of  the  plaintiffs  as  executrix  and  executors,  and  on  an  account 
stated  with  them  as  such.  Plea,  non  ossuvipsertinL  At  the  trial 
before  Lord  Denman,  Ch.  J.,  at  the  last  Spring  Assizes  for  Surrey, 
the  following  facts  appeared : 

The  plaintiffs*  testator,  who  was  a  coach-maker  in  the  Westminster 
Road,  had  received  an  order  for  a  chariot,  which,  at  the  time  of  his 
death,  on  the  13th  January,  1888,  was  on  his  premises,  and  was 
still,  as  the  defendants  alleged,  in  an  unfinished  state.  By  his  will, 
he  bequeathed  to  his  two  sons,  the  defendants,  his  two  carriage 
manufactories,  ''with  all  fixtures,  implements,  tools,  stock,  job- 
carriages,  harness,  and  every  thing  appertaining  to  his  trade  or 
business  in  the  said  manufactories,  excepting  book  debts;*'  and 
the  residue  of  his  effects  he  divided  equally  amongst  his  five 
children.  On  the  7th  February,  1888,  the  plaintiffs  took  out 
probate  of  his  will ;  and  a  difference  arising  between  them  and  the 
defendants,  as  to  whether  the  chariot  in  question  could  be  con- 
sidered "stock,"  within  the  terms  of  the  above  bequest,  the 
plaintiffs  made  the  following  entries  in  the  legacy  receipt  : 
'*  Stephen  Frederick  Elliott  and  Joseph  Elliott,  sons  ;  "  "  Stock  in 
trade,  and  part  residue,  in  which  five  children  are  interested, 
2,888{.  108."  ''  A  disagreement  arising  between  the  said  Stephen 
Frederick  and  Joseph,  and  the  executors,  as  to  whether  the  whole 
of  this  item  belongs  to  the  said  sons,  or  part  of  the  residue,  the 

[  '24  J  executors  desire  to  pay  the  duty  on  *the  whole,  leaving  it  for  them 
to  settle  with  the  legatees  the  proportion  of  duty,  when  the  matter 
in  dispute  shall  be  determined.'*  The  defendants  continued  to 
carry  on  the  business  on  the  same  premises,  and  retained  the 
carriage  in  question,  and  (according  to  their  evidence)  finished  it  at 
their  own  expense,  delivered  it  to  the  purchaser  in  March  or  April, 
1838,  and  received  the  price.  The  question  to  which  the  evidence 
on  both  sides,  at  the  trial,  was  mainly  directed,  was  whether  the 
carriage  was  in  fact  in  such  an  unfinished  state,  at  the  time  of  the 
testator's  death,  as  to  fall  within  the  description  of  **  stock,"  in  the 
bequest  to  the  defendants ;  but  at  the  close  of  the  defendants*  case, 
the  plaintiffs'   counsel   contended   that  they  were  at  all   events 

"*  entitled  to  recover,  there  being  no  evidence  of  the  assent  of  the 

plaintiffs  to  the  bequest  of  the  carriage  to  the  defendants;  and 
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the  Lord  Chief  Justice,  in  summing  up  the  case,  addressed  the      Elltott 
jury  in   these  words :    "  Gentlemen,  do  you  see    any  assent   on      elltott. 
the  part  of  the  executors?    I  do  not."     The  jury  found  for  the 
plaintiffs,  damages  240/. 

In  Easter  Term,  Charuiell,  Serjt.,  obtained  a  rule  nisi  for  a  new 
trial,  on  the  ground  of  misdirection ;  against  which 

Thesiger  and  Gumey  showed  cause : 

The  direction  of  the  learned  Judge  was  correct,  for  there  was  no 
evidence  of  assent  to  the  bequest  of  this  particular  carriage.  It 
is  clear,  from  the  memorandum  on  the  legacy  receipt,  that  the 
executors  thought  it  formed  no  part  of  the  stock  in  trade,  but  was 
in  such  a  state  at  the  time  of  the  testator's  death,  that  the  property 
in  it  had  passed  to  the  purchaser.  That  memorandum  proves  non- 
assent,  because  it  shows  that  the  plaintiffs  disputed  the  defendants' 
title. 

(Lord  Abinoer,  C.  B.  :  It  shows  that  their  assent  was  withheld 
for  the  present.) 

The  Court  then  called  on 

Montagu  Chambers,  in  support  of  the  rule : 

The  learned  ''^ Judge  misdirected  the  jury,  in  stating  to  them  [  *25  ] 
broadly,  that  there  was  no  evidence  of  assent.  He  ought  to  have 
informed  them  what  constituted,  in  point  of  law,  an  assent  by  an 
executor  to  a  bequest,  and  to  have  left  it  to  them  to  say  whether 
there  was  not  evidence  of  such  assent  in  the  present  case.  It  is 
quite  clear  there  was  an  assent  to  the  specific  bequest  of  the  stock 
in  trade  to  the  defendants,  and  the  question  is,  whether  there  was 
not  a  conditional  assent  to  their  taking  the  carriage  in  question  as 
part  of  that  specific  bequest,  if  it  should  turn  out  to  be  stock  in 
trade,  which  it  clearly  was.  If  there  be  an  assent  to  a  specific 
bequest,  then,  if  an  article  come  fairly  within  the  description  in  the 
bequest,  that  binds  the  executor  as  to  the  whole.  The  law  is  thus 
laid  down  in  Comyns'  Digest,  Administration  (C.  6) :  ''  So  an  assent 
to  take  part  as  residuary  legatee,  is  an  assent  to  take  the  whole 
residue  as  legatee."  That  would  equally  apply  to  a  residue 
consisting  of  many  chattels  as  of  one. 

(Lord  Abinger,  C.  B.  :  The  meaning  of  that  is,  that  thereby  the 
executor  admits  a  residue ;  therefore  the  legatee  is  entitled  to  the 
whole. 
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Elliott  Parke,  B.  :  It  is  an  assent  to  his  taking  it  as  part  of  the  residae.) 

r. 
Elliott. 

Again,  the  conduct  of  the  executors,  in  permitting  the  defendants 
to  retain  possession  of  the  carriage  and  receive  payment  for  it,  was 
strong  evidence  of  an  assent  by  them  to  the  bequest  of  it.  In  Shop. 
Touch.  456,  it  is  said,  "  Any  agreement  in  word  or  deed  will  saffice 
to  make  an  assent,  and  execute  a  devise.  Let  executors  take  heed, 
therefore  ;  for  if  an  executor  do  but  agree  that  the  legatee  of  a  term 
of  years  of  land  shall  take  the  profits  thereof,  and  that  but  for  a 
time  only  ;  or  say  to  the  legatee,  '  God  send  you  joy  of  it ; '  or,  '  I 
intend  you  shall  have  it  according  to  the  devise,'  or  the  like ;  this 
is  a  good  assent  to  the  legacy."  And  in  p.  467,  it  is  said — *'  If  a 
term  be  devised  to  A.  for  life,  the  remainder  to  B.,  and  the  execator 
assent  to  the  devise  of  A. ;  in  this  case,  this  is  a  good  assent  to  the 
[  *26  ]  devise  of  B.,  and  shall  execute  the  same  also,  ♦whether  the  execator 
have  assets  or  not."  And  again — **  If  a  man  devise  the  occupation 
of  a  book  or  any  other  chattel  personal  to  J.  S.,  or  that  J.  S.  shall 
have  the  occupation  of  any  such  like  thing  during  his  life,  and  that 
after  his  decease  it  shall  go  to  J.  D.  for  ever,  and  the  execator 
deliver  the  thing  to  J.  S. ;  it  seems  this  is  a  good  execution  of  the 
legacy  to  the  second  devisee,  J.  D."  In  Noel  v.  Robinson  (i),  where 
the  defendant,  an  executor,  had  let  for  a  term  of  years  an  estate 
devised  to  the  plaintiff,  and  reserved  rent  in  trust  for  him  ;  it  being 
objected  that  there  was  no  assent.  Lord  Nottingham  said,  "  It  did 
tantamount  to  an  assent,  and  being  a  lawful  act,  a  little  matter 
will  be  taken  for  an  assent."  The  law  is  laid  down  in  similar 
terms  in  Cray  v.  WiUis  (2).  In  the  present  case,  it  was  not  disputed 
that  there  were  assets,  and  the  circumstances  showed  that  it  was  a 
rightful  and  proper  act  for  the  executors  to  assent  to  this  bequest. 

Lord  Abinoer,  C.  B.  : 

It  appears  to  me  that  the  direction  of  the  Lord  Chief  Justice 
was  right.  I  see  no  evidence  of  assent  to  the  taking  of  this  par- 
ticular chattel  by  the  defendants.  Putting  the  casein  the  strongest 
way  for  them,  that  the  executors  had  assented  to  the  bequest  of 
the  stock,  they  yet  expressly  withheld  their  assent  as  to  this  carriage, 
supposing  that  it  did  not  form  part  of  the  stock  in  trade,  or  at  least 
wishing  for  time  to  make  up  their  minds  whether  it  came  within 
that  description  of  property  or  not.  And  we  have  no  right  to  con- 
sider whether  they  were  right  in  thus  withholding  their  assent  or 
(1)  1  Vera.  90 ;  2  Ventr.  3o8.  (2)  3  P.  Wms.  531. 
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not ;  that  is  a  question  for  the  conBideration  of  a  court  of  equity,  Elliott 
on  a  bill  filed ;  but  the  legatee  can  maintain  no  action  at  law  until  Elliott. 
the  executor  has  assented  to  the  bequest.  Here,  for  some  reason, 
good  or  bad,  it  appears  that  the  executors  had  withheld  their 
assent ;  and  they  had  a  right  *to  do  so  until  compelled  by  a  com-  [  *27  ] 
petent  authority.  It  was  at  least  a  matter  of  some  doubt,  upon  the 
evidence,  whether  this  carriage  was  part  of  the  stock  in  trade  or 
not,  and  upon  that  doubt  the  executors  had  a  right  to  withhold 
their  assent.  Whether  there  has  been  an  assent  or  not  may  involve 
matter  of  law,  but  it  is  generally  a  question  of  fact.  The  cases 
cited  by  Mr.  Cltambers  are  of  the  former  kind :  as  where  an 
executor  assents  to  a  taking  by  one  of  several  legatees  of  one  specific 
thing,  that  being  a  parting  with  his  interest  in  the  chattel  altogether. 
But  this  is  the  case  of  a  bequest  consisting  of  a  number  of  chattels, 
and  the  executors  have  a  right  to  determine,  before  giving  their 
assent,  whether  any  particular  chattel  falls  within  the  same  class 
or  not.  I  think,  therefore,  that  the  jury  were  right  in  the  con- 
clusion to  which  they  came  under  the  direction  of  the  Lord  Chief 
Justice,  and  that  this  rule  ought  to  be  discharged. 

Pabke,  B.  : 

I  entirely  concur  in  thinking  that  the  Lord  Chief  Justice  was 
right  in  saying  that  there  was  no  evidence  of  assent  in  this  case ; 
for  the  facts,  when  rightly  understood,  so  far  from  proving  assent, 
clearly  prove  dissent  on  the  part  of  the  executors.  If  the  only 
question  were  whether  this  carriage  was  stock  in  trade,  I  am 
strongly  disposed  to  think  it  was.  But  an  assent  to  one  article 
falling  within  the  description  of  stock  in  trade  was  not  necessarily 
an  assent  as  to  all ;  and  the  executors  were  not  likely  to  have  given 
their  assent  to  the  bequest  of  this  particular  chattel,  when  they 
entertained  a  doubt  whether  it  proved  part  of  the  testator's  stock  in 
trade.  The  case  of  the  bequest  of  a  term  of  years,  or  of  one  specific 
chattel,  is  altogether  different.  In  that  case,  no  doubt,  an  assent 
to  the  estate  of  a  legatee  for  life  is  an  assent  to  him  in  remainder. 
So,  an  assent  to  take  part  as  residuary  legatee  is  an  assent  to  take 
the  whole,  because  it  admits  that  there  is  a  residue,  and  that  the 
debts  and  legacies,  which  alone  *could  entitle  the  executor  to  with-  [  ^28  ] 
hold  his  assent,  are  paid.  The  position  which  has  been  cited  from 
Sheppard's  Touchstone  requires  some  quaUfication.  The  law  is 
correctly  stated  in  Williams  on  Executors  (i),  that  a  conditional 
(1)  Vol.  2,  pp.  1089,  1090,  3rd  edit. 
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Elliott  assent  is  sufficient  only  where  it  is  the  case  of  a  condition  subse- 
Elliott,  quent,  or  sach  a  one  as  the  executor  had  no  authority  to  annex  for 
his  own  benefit.  It  is  unnecessary,  however,  to  give  any  opinion 
on  that  point :  the  only  question  here  is,  whether  the  executors, 
who  have  assented  to  the  bequest  of  stock  in  trade,  have  therefore 
assented  to  the  bequest  of  this  particular  chattel,  not  as  a  part  of 
one  entire  thing,  but  on  the  ground  of  its  being  one  of  numerous 
chattels  constituting  stock  in  trade.  Undoubtedly  they  are  not 
obliged  to  assent  as  to  all,  but  may  withhold  their  assent  as  to 
part :  and  here  it  is  clear  that,  doubting  whether  this  carriage  was 
part  of  the  stock,  they  refused  to  assent  as  to  it.  They  are  therefore 
entitled  to  recover  it  in  trover,  seeing  that  it  never  vested  in  the 
legatees. 

GuRNEY,  B.,  concurred. 

BoLFE,  B. : 

I  am  of  the  same  opinion.     There  is  a  clear  distinction  between 

the  effect  of  an  assent  by  an  executor  as  to  one  out  of  several 

chattels,  and  an  assent  to  the  bequest  of  a  term  of  years.     If  he 

assent  to  the  tenant  for  life  taking,  it  would  be  manifestly  unjust 

that  it  should  not  be  an  assent  to  him  in  remainder ;  that  the 

executor  should  have  it  in  his  power  afterwards  to  take  and  seU  the 

reversion  for  payment  of  the  testator^s  debts,  would  be  an  act  of 

great  injustice.     But  the  case  is  totally  different  as  to  the  bequest 

of  a  number  of  articles,  as  stock  in   trade,  or  plate:  there  an 

executor  may  properly  withhold  his  assent  as  to  some,  because  he 

may  want  them,  and  want  them  rightfully,  for  payment  of  the  debts 

of  the  testator. 

Rule  discharged. 


1841.  BILL  V.  BAMEKT(l). 

^'!lJ.^'  (9  Meeson  &  Welsby,  3G— 41 ;  S.C.  11  L.  J,  Ex.  81.) 

IHeai  ^^®  defendaut  ordered  goods  of  H.,  the  dvl  crtdcre  agent  of  the  plaintiff. 

P  ..^  l'  at  a  stipulated  price,  to  be  paid  for  on  delivery ;  and  on  receiving  notice 

'  that  the  goods  had  arrived  at  H.'s  warehouse,  went  there,  and  directed  a 

boy  whom  he  saw  there  to  put  a  certain  mark  on  the  goods.  On  the 
defendant's  refusal  to  receive  the  goods  by  reason  of  a  dispute  about  the 
price,  an  action  was  commenced  against  him  by  the  plaintiff;  after  which, 
at  H.*s  request,  the  defendant  wrote  in  H.'s  ledger,  at  the  bottom  of  a 

(1)  Approved  in  Oihsoi)  v.  Holland      Q.  B.  D.  359,  68  L.  J.  Q.  B.  16J.-- 
(1865)  L.  K.  1  C.  P.  8,  35  L.  J.  C.  P.      A.  C. 
5,    and    Luraa    v.    Diirtm    (1889)    22 
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page,  containing  the  statement  of  the  goods  in  question  and  headed  with  bill 

the  plaintiffs  name,  the  words  **  Received  the  above,"  which  he  signed:  v. 

Held,  that  there  was  no  evidence  to  go  to  the  jury  of  a  delivery  and       Bament. 
acceptance,  sufficient  to  satisfy  the  Statute  of  Frauds. 

A  memorandum  in  writing  of  a  contract,   to  satisfy  the  Statute  of 
Prauds,  must  have  been  made  before  action  brought. 

Assumpsit  for  goods  sold  and  delivered,  and  on  an  account  stated. 
Plea,  non  assumpsit.  At  the  trial  before  Lord  Abinger,  G.  B.,  at 
the  London  sittings  after  Trinity  Term,  the  following  facts  appeared : 

The  defendant  ordered  of  one  Harvey,  who  was  an  agent  of  the 
plaintiff  under  a  del  credere  commission,  a  quantity  of  goods, 
including  twenty  dozen  hair-brushes  and  twelve  dozen  clothes- 
brushes,  to  be  paid  for  on  delivery,  at  a  stipulated  price ;  but  no 
memorandum  in  writing  of  the  bargain  was  made  at  the  time.  On 
receiving  notice  from  Harvey  that  the  brushes  had  arrived  at  his 
warehouse,  the  defendant,  on  the  22nd  of  March  last,  went  there, 
and  directed  a  boy,  whom  he  saw  there,  to  alter  the  mark  *'  No.  1," 
upon  one  of  the  packages,  to  *'  No.  12,"  and  to  send  the  whole 
of  the  goods  to  the  St.  Catharine's  Docks.  The  next  day,  an 
invoice  was  .delivered  to  the  defendant,  charging  the  brushes 
respectively  at  the  rate  of  8s.  and  12s.  each.  The  defendant 
objected  to  this  ♦price,  alleging  that  by  the  contract,  as  he  had  [  *»7  ] 
understood  it,  the  above  were  to  be  the  prices  of  the  brushes 
per  dozen ;  and  refused  to  pay  for  them.  On  the  24th  of  March, 
the  plaintiff  commenced  the  present  action  for  the  price.  On  the 
27th,  the  defendant,  at  Harvey's  request,  wrote  in  Harvey's  ledger, 
at  the  bottom  of  the  page  which  contained  the  statement  of  the 
articles  ordered  by  the  defendant,  and  which  page  was  headed 
"Bill  &  Co.,"  the  following  words:  "Received  the  above,  John 
Bahent."  The  rest  of  the  goods  were  sent  to  and  received  by  the 
defendant.  It  was  objected  for  the  defendant,  that  there  was  no 
evidence  of  any  contract  in  writing,  or  of  any  acceptance  of  the 
brushes,  sufficient  to  satisfy  the  17th  section  of  the  Statute  of  Frauds. 
The  Lord  Chief  Babon  reserved  the  point,  and  the  plaintiff  had  a 
verdict  for  the  amount  claimed,  leave  being  reserved  to  the  defendant 
to  move  to  enter  a  nonsuit. 

Erie  having  obtained  a  rule  nisi  accordingly, 

Thesiger  and  Martin  now  showed  cause : 

First,  the  defendant's  receipt  in  the  ledger,  although  written 
after  the  commencement  of  the  action,  amounts  to  a  memorandum 
in  writing  sufficient  to  satisfy  the  statute,  or,  at  all  events,  is 

42—2 
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Bill  evidence  of  a  previous  acceptance  of  the  goods  within  the  17th 
bamknt.  section.  That  section  requires  that  one  of  three  matters — part 
acceptance  of  the  goods,  earnest  or  part  payment,  or  a  memo- 
randum in  writing  of  the  bargain,  shall  occur,  in  order  to  show 
a  reality  in  the  contract,  beyond  that  which  parol  evidence  would 
establish ;  but  there  is  nothing  in  the  statute  to  show  that  these 
must  all  have  existed  before  action  brought.  The  statute  does  not 
make  the  contract  in  itself  illegal  and  void,  but  onl}'  says  that  no 
contract  shall  be  allowed  (that  is,  by  the  Court  on  the  trial)  to  be 
good,  except  one  of  these  three  things  shall  appear.  It  has  been 
[  •as  ]  decided  that  the  memorandum  need  *not  be  signed  with  the  intent 
of  attesting  the  bargain :  Coles  v.  Trecothick{i).  But,  at  all  events, 
the  acknowledgment,  ''  Received  the  above,"  was  evidence  to  go 
to  the  jury  of  a  previous  acceptance.  There  is  nothing  in  it  to 
confine  its  operation  to  the  particular  moment  at  which  it  was 
signed.  All  that  is  prohibited  by  the  statute  is,  that  such  a 
contract  as  is  mentioned  therein  shall  not  be  imposed  on  a  party 
without  a  particular  species  of  proof ;  but  if  the  plaintiff  produces 
in  evidence  a  document  which  goes  to  prove  a  good  contract 
anterior  to  the  commencement  of  the  action,  that  is  su£Scient. 
Secondly,  there  was  besides  independent  evidence  of  acceptance. 
The  defendant  was  allowed  to  deal  with  the  goods  as  his  own,  and 
had  possession  of  them,  although  Harvey  might  still  retam  a  lien 
on  them  for  the  price.  The  present  case  is  distinguishable  from 
all  those  which  will  be  relied  upon  for  the  defendant.  In  Tempest 
V.  Fitzgerald  (2),  the  horse,  although  ridden  by  the  vendee  for  the 
purpose  of  trial,  remained  throughout  in  the  possession  of  the 
vendor  as  the  owner.  So,  in  Carter  v.  Tmussaint  (3),  the  horse  was 
sent  to  grass  in  the  vendor's  name,  by  the  vendee's  direction.  So 
also,  in  Maberleyv.  Sheppnrd  (4),  the  waggon  remained,  unfinished, 
in  the  possession  of  the  maker.  Baldey  v.  Parker  (6)  only  decides 
that  the  mere  marking  of  goods  by  the  vendee  in  the  vendor's  shop 
does  not  constitute  an  acceptance ;  but  here  more  was  done.  The 
order  for  the  marking  may  be  coupled  with  the  subsequent 
acknowledgment  by  the  receipt  in  the  ledger. 

Erie  (with  whom  was  Whateley),  contra: 
It  is  now  said  that  there  was  evidence  for  the  jury  of  an  accept- 

(1)  7  R.  E.  167  (9  Ves.  260).         (4)  38  B.  R.  403  (10  Bing.  99;  3 

(2)  22  R.  R.  526  (3  B.  &  Aid.  680).  Moo.  &  S.  436). 

(3)  24  E.  R.  589  (5  B.  &  Aid.  855;    (5)  26  R.  R.  260  (2  R  &  C.  37;  3 
1  Dowl.  &  Ry.  515).  Dowl.  &  Ry.  220). 
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ance ;  bat  at  the  trial  the  point  was  left  for  the  Court  to  determine,         Bill 

whether  the  undisputed  facts  amounted  in  law  to  an  acceptance ;      bahekt. 

*and  such  has  been  the  course  in  all  the  cases  on  this  subject.       [  *89  ] 

There  is  nothing  in  the  terms  of  the  receipt  to  show  that  it  was 

meant  to  be  an  acknowledgment  of  a  previous  actual  acceptance ; 

nor  could  an  act,  done  after  the  repudiation  of  the  contract,  and 

after  action  brought  to  enforce  it,  operate  as  such.     Neither  was 

there  any  acceptance  before  action  brought.     This  was  a  ready 

money  bargain  ;  so  that  the  delivery  of  the  goods  and  the  payment 

of  the  price  were  to  be  concurrent  acts.     The  goods  remained  in 

the  corporal  possession  of  Harvey,  as  the  plaintiff's  agent ;  and  no 

act  was  done  by  the  defendant,  but  merely  a  verbal  direction  given 

by  him  as  to  the  marking.     It  is  clear  that  the  vendor  retained  his 

lien  for  the  price ;  and  that,  according  to  Carter  v.  Toussaint  and 

Tempest  v.  Fitzgerald,  is  the  test  whereby  to  determine  whether 

there   has  been  an  acceptance  within  the  statute.     Tempest  v. 

Fitzgerald  was  a  stronger  case  than  the  present,  for  there  the  horse 

was  dealt  with  between  the  parties  as  if  the  bargain  was  complete. 

In  Mabei'ley  v.  Sheppard,  the  waggon  was  completed  before  action 

brought,  and  what  the  defendant  did  to  it  made  it  complete ;  yet, 

the  plaintiff  never  having  parted  with  his  lien  for  the  price,  that 

was  held  insufiicient  to  amount   to   an  acceptance.     The  same 

principle  is  applied  in  Baldey  v.  Parker. 

Secondly,  there  was  not  any  memorandum  in  writing  suficient 
to  satisfy  the  statute.  The  point  now  taken  for  the  plaintiff,  that 
it  may  be  a  writing  subsequent  to  the  commencement  of  the  action, 
has  never  before  been  applied  to  the  Statute  of  Frauds.  The 
statute  declares,  that  no  contract  for  the  sale  of  goods  above  the 
value  of  lOZ.  shall  be  allowed  to  be  good,  except  it  be  accompanied 
with  certain  requisites.  That  must  mean  requisites  existing  when 
the  contract  comes  in  esse :  or,  at  all  events,  they  are  necessary 
ingredients  in  the  cause  of  action,  which  must  be  in  existence, 
80  as  to  make  it  complete,  when  the  action  is  brought. 

He  was  then  stopped  by  the  Court. 

Lord  Abingbr,  C.  B.  :  [  4o  ] 

If  the  question  at  the  trial  had  turned  altogether  upon  the 
acceptance,  I  should  then  have  formed  the  same  opinion  as  I 
do  now.  In  order  to  make  it  such  an  acceptance  as  to  satisfy 
the  statute,  it  should  appear  that  there  was  a  delivery.  Here 
Harvey  was  the  plaintiff's  agent,  and  sold  for  ready  money,  and  he 
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Bill  was  not  bound  to  deliver  the  goods  nntil  payment  of  the  price. 
Bam ENT.  Now  all  that  takes  place  is  a  direction  by  the  defendant  to  alter  the 
mark  on  the  goods,  and  to  send  them  to  the  docks  :  but  the  question 
is,  whether  this  was  done  under  such  circumstances,  and  Harvey 
stood  in  such  a  situation,  as  that  he  was  bound  to  send  them 
to  the  docks.  The  acceptance,  to  be  effectual  under  the  statute, 
should  be  such  as  to  devest  the  property  in  the  goods  oat  of  the 
seller.  Here  the  defendant  probably  meant  to  accept  them,  and 
to  make  Harvey  his  agent  for  shipping  them.  But  can  it  be  said 
that  he  was  his  agent  to  deliver  at  all  events  ?  I  think  clearly  not. 
He  was  at  liberty  to  say  that  he  would  not  deliver  to  or  ship  for 
the  defendant  until  the  goods  were  paid  for.  There  is  nothing  to 
show  that  he  contracted  to  hold  them  as  the  defendant's  agent,  or  by 
implication  to  make  him  his  agent.  Therefore,  for  want  of  a  delivery, 
there  was  no  sufficient  acceptance  of  these  goods.  The  rule  will  be 
absolute,  but  not  for  a  nonsuit,  as  it  appears  that  some  goods  were 
received  by  the  defendant,  but  for  a  new  trial  on  payment  of  costs 
by  the  plaintiff. 

Pabkb,  B.  : 

I  concur  in  thinking  that  there  was  no  evidence  to  go  to  the  jury 
to  satisfy  the  Statute  of  Frauds.  With  regard  to  the  point  which 
has  been  made  by  Mr.  Martiiiy  that  a  memorandum  in  writing 
after  action  brought  is  sufficient,  it  is  certainly  quite  a  new  point, 
but  I  am  clearly  of  opinion  that  it  is  untenable.  There  must,  in 
order  to  sustain  the  action,  be  a  good  contract  in  existence  at  the 
time  of  action  brought ;  and  to  make  it  a  good  contract  under  the 
[  *4i  ]  statute,  there  must  be  one  of  the  three  requisites  *  therein  men- 
tioned. I  think,  therefore,  that  a  written  memorandum,  or  part 
payment,  after  action  brought,  is  not  sufficient  to  satisfy  the  statute. 
Then,  to  take  the  case  out  of  the  17th  section,  there  must  be  both 
delivery  and  acceptance ;  and  the  question  is,  whether  they  have 
been  proved  in  the  present  case.  I  think  they  have  not.  I  agree 
that  there  was  evidence  for  the  jury  of  acceptance,  or  rather  of 
intended  acceptance.  The  direction  to  mark  the  goods  was  evidence 
to  go  to  the  jury  quo  animo  the  defendant  took  possession  of  them  : 
so  also,  the  receipt  was  some  evidence  of  an  acceptance.  But  there 
must  also  be  a  delivery  ;  and  to  constitute  that,  the  possession  must 
have  been  parted  with  by  the  owner,  so  as  to  deprive  him  of  the 
right  of  lien.  Harvey  might  have  agreed  to  hold  the  goods  as  the 
warehouseman  of  the  defendant,  so  as  to  deprive  himself  of  the 
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right  to  ref ase  to  deliver  them  without  payment  of  the  price ;  but  of        Bill 
that  there  was  no  proof.    There  was  no  evidence  of  actual  marking      bamJemt. 
of  the  goods,  or  that  the  order  to  mark  was  assented  to  by  Harvey. 
I  am  of  opinion,  therefore,  that  there  was  no  sufficient  proof  of 
acceptance  to  satisfy  the  statute,  and  that  the  case  falls  within  the 
17th  section. 

Gurnet,  B.,  and  Bolfb,  B.,  concurred. 

Rule  absolute  accordingly. 


SIMPSON  V.  DISMORE.  i84i. 

Nov.S. 

(9  Meeaon  &  Welsby,  47—48;  S.  C.  11  L.  J.  Ex.  137;  1  Dowl.  N.  S.  357;  

5  Jut.  1012.)  Mreh.of 

Pleas, 
In  an  action  for  medicines  and  attendances  by  the  plaintiff  as  an  r  47  i 

apothecary,  the  plaintiff  put  in  evidence  a  license  from  the  Apothecaries' 
Company  to  practise  as  such,  granted  to  a  person  bearing  the  same 
christian  and  surname :  Held,  that  this  was  suf&cient  ^rt77i^  facie  evidence 
to  show  the  identity  of  the  plaintiff  with  the  person  named  in  the  license. 

Indbbitatus  assumpsit  for  medicines  and  attendances  by  the 
plaintiff  as  a  surgeon  and  apothecary. 

Plea,  non  assumpsit. 

At  the  trial  before  the  under-sheriff  of  Middlesex,  the  plaintiff 
proved  the  attendances  and  supply  of  medicines,  &c. ;  and  for 
the  purpose  of  showing  that  he  had  been  duly  admitted  to  practise 
as  an  apothecary,  put  in  evidence  a  license  under  the  seal  of  the 
Apothecaries'  Company,  (which  seal  was  proved  to  be  genuine),  in 
which  a  right  to  practise  and  dispense  medicines  as  an  apothecary 
was  granted  to  a  person  bearing  the  christian  and  surname  of  the 
plaintiff.  It  was  objected  for  the  defendant,  that  some  further 
evidence  ought  to  be  given  to  identify  the  plaintiff  as  the  person 
named  in  the  license;  but  the  sheriff  was  of  opinion  that  the 
evidence  adduced  was  sufficient,  and  a  verdict  was  found  for  the 
plaintiff  for  the  amount  claimed,  leave  being  reserved  to  the 
defendant  to  move  to  enter  a  nonsuit  on  the  above  ground. 

Pearson  now  moved  accordingly  : 

Evidence  ought  to  have  been  given  to  identify  the  plaintiff  with 
the  person  named  in  the  license.     *     *    * 

Parke,  B.  : 

I  am  of  opinion  that  no  rule  ought  to  be  ^granted  in  this  case.       [  *48  ] 
There  was  ample  evidence  to  go  to  the  jury  of  the  identity  of  the 
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plaintiff  with  the  person  named  in  the  license.  We  find  him  acting 
as  an  apothecary,  prescribing  and  dispensing  medicines  to  his 
patients,  and  then  producing  a  certificate  or  license  for  that  puipose 
in  his  name,  from  the  body  empowered  by  law  to  grant  it.  That  is 
quite  sufl&cient  evidence  of  identity  to  go  to  the  jury. 

GURNBY,  B. : 

It  is  certainly  sufiBcient  evidence  of  identity  to   call   on   the 
defendant  for  an  answer  to  it. 


BoLFE,  B.,  concurred. 


Rule  refused. 


1841. 
Nor,  8. 

£xeh,  of 
Pleas. 

[48] 


[•49] 


DOE  D.  DAVIES  AND  Others  v.  EVANS. 

(9  Meeson  &  Welsby,  48—50;  S.  C.  11  L.  J.  Ex.  9.) 

Lands  being  held  by  G.  as  tenant  from  year  to  year  to  D.,  D.,  who  died 
in  1837,  devised  the  same  to  trustees  for  the  term  of  140  years,  upon 
trust  {inter  alia)  to  permit  his  wife  E.  D.  to  take  the  rents  and  profits 
thereof  during  her  life.  G.  paid  the  rent  to  E.  D.  the  widow,  after  D.'s 
death,  from  1837  to  1840,  and  on  receiving  a  notice  to  quit  from  her  in 
March,  1840,  stated  that  he  did  not  think  she  would  turn  him  out  of 
possession,  as  she  had  promised  he  should  continue  on  as  tenant  from  year 
to  year :  Held,  in  an  action  of  ejectment  brought  by  the  trustees  for  the 
recovery  of  the  premises,  that  tlris  was  sufficient  evidence  of  a  disclaimer 
by  G.  of  the  title  of  the  trustees,  to  warrant  the  jury  in  finding  a  verdict 
for  the  plaintiff. 

Ejectment  to  recover  the  possession  of  a  messaage  and  lands  in 
the  county  of  Carmarthen.  There  had  been  a  former  ejectment 
brought  by  the  same  parties,  in  which  a  verdict  had  been  found  for 
the  defendant,  on  the  ground  that  there  was  no  determination  of 
the  tenancy  of  one  Thomas  Griffiths  in  the  premises  in  question ; 
and  that  was  the  principal  point  in  the  present  case.  This  cause 
was  tried  before  Erskine,  J.,  at  the  last  Summer  Assizes  for  the 
county  of  Carmarthen,  when  it  appeared  that,  prior  to  and  during 
the  year  1837,  Griffiths  had  been  and  continued  tenant  to  one  John 
Davies  of  the  premises  sought  to  be  recovered,  and  had  paid  him 
rent  for  the  same ;  and  that  John  Davies,  who  died  in  that  year, 
devised  the  property  in  question  to  certain  persons,  who  were  the 
lessors  of  the  plaintiff  in  this  action  for  the  term  of  140  3'ears,  upon 
trust  (inter  alia)  to  permit  his  *wife,  Elizabeth  Davies,  to  take  the 
rents  and  profits  thereof  during  her  life.  The  widow  received  rent 
from  Thomas  Griffiths  from  1837  to  1840,  and  in  March  in  that 
year  she  sent  him  a  notice  to  quit  the  premises.  Evidence  was 
given  at  the  trial,  and  not  objected  to,  that  Thomas  Griffiths,  on 
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receiving  the  notice  to  quit,  said  he  did  not  think  Mrs.  Davies       Dosd. 

Da.vies 

would  tarn  him  out  of  possession,  as  she  had  said  that  he  should  ,.. 

not  be  removed,  but  continue  on  as  tenant  from  year  to  year.  It  Evans. 
was  objected  for  the  defendant,  that  as  the  legal  estate  was  in  the 
trustees  of  the  will  of  John  Davies,  they  alone  were  the  lessors  of 
Griffiths,  and  as  such  entitled  to  give  notice  to  quit,  and  as  they 
had  not  given  any  notice,  there  was  no  proof  of  the  determination 
of  Griffiths's  tenancy.  The  learned  Judge  refused  to  stop  the  case, 
but  directed  the  jury  to  consider  whether  Griffiths  held  the  premises 
as  the  tenant  of  the  trustees  or  of  the  widow,  Mrs.  Davies ;  telling 
them,  that  if  he  was  not  tenant  to  Mrs.  Davies,  he  had  disclaimed 
the  title  of  the  trustees,  and  therefore  no  notice  to  quit  by  them  was 
necessary  to  entitle  them  to  recover.  The  jury  thereupon  found 
their  verdict  for  the  plaintiff,  the  learned  Judge  giving  leave  to  the 
defendant  to  move  to  enter  a  verdict  for  him,  if  the  Court  should  be 
of  opinion  that  there  was  no  evidence  of  the  determination  of  the 
tenancy  of  Griffiths. 

E.  r.  Williams  now  moved  accordingly : 

There  ought  to  have  been  a  notice  to  quit  given  by  the  trustees, 
in  order  to  determine  the  tenancy  of  Griffiths.  What  was  said  by 
him  on  receiving  notice  to  quit  from  Mrs.  Davies,  could  not  amount 
to  a  disclaimer  of  the  title  of  the  trustees ;  neither  would  the  pay- 
ment of  rent  to  a  cestui  que  trust  be  any  proof  of  disclaimer  of  their 
title.  They  and  they  only  had  the  legal  estate,  and  had  power  to 
determine  the  tenancy. 

Parks,  B.  : 

I  think  no  rule  ought  to  be  granted  in  this  *case.  The  statement  [  •50  ] 
of  Griffiths,  not  being  objected  to,  was  admissible  in  evidence,  and 
that  was,  that  Mrs.  Davies  had  promised  him  that  he  should  not  be 
removed,  but  continue  as  tenant  from  year  to  year ;  that  affords 
some  evidence  of  his  having  agreed  to  hold  under  the  tenant  for 
life,  whereby  he  disclaimed  the  title  of  the  trustees.  And  that, 
accompanied  by  his  having  paid  rent  to  her,  is  evidence  to  go  to  the 
jury  of  attornment  to  the  tenant  for  life,  and  of  repudiation  of  the 
title  of  the  trustees.  In  a  case  like  the  present,  slight  evidence 
would  be  sufficient  to  remove  a  mere  technical  objection. 

The  rest  of  the  Court  concurred. 

Rule  refused. 
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1841.  KELLY  V.  80LARI(1). 

.\ovAS,  ^g  Meeson  &  Welsby,  54—59  ;  S.  C.  11  L.  J.  Ex.  10 ;  6  Jur.  107.) 

£xch.  of  Money  paid'by  the  plaintifP  to  the  defendant  under  a  bond  fide  forgetful- 

^^''  ness  of    facts  which  disentitled  the  defendant  to  receive  it,    may    be 

I  '     J  recovered  back  in  an  action  for  money  had  and  received. 

It  is  not  sufiBcient  to  preclude  a  party  from  recovering  money  paid  by 
him  imder  a  mistake  of  fact,  that  he  had  the  means  of  knowledge  of  the 
fact ;  unless  he  paid  it  intentionally,  not  choosing  to  investigate  the  fact. 

Assumpsit  for  money  paid,  money  had  and  received,  and  on  an 
account  stated.  Plea,  non  assumpaiU  At  the  trial  before  Lord 
Abinger,  C.  B.,  at  the  London  sittings  after  Trinity  Term,  it 
appeared  that  this  was  an  action  brought  by  the  plaintiff,  as  one  of 
the  Directors  of  the  Argus  Life  Assurance  Company,  to  recover 
from  the  defendant,  Madame  Solari,  the  sum  of  1972.  10«.  alleged 
to  have  been  paid  to  her  by  the  Company  under  a  mistake  of  fact, 
under  the  following  circumstances. 

Mr.  Angelo  Solari,  the  late  husband  of  the  defendant,  in  the 
year  1836,  effected  a  policy  on  his  life  with  the  x\rgus  Assurance 
Company  for  200Z.  He  died  on  the  18th  of  October,  1840,  leaving 
the  defendant  his  executrix,  not  having  (by  mistake)  paid  the 
quarterly  premium  on  the  policy,  which  became  due  on  the  8rd  of 
September  preceding.  In  November,  the  actuary  of  the  office 
informed  two  of  the  Directors,  Mr.  Bates  and  Mr.  Clift,  that  the 
policy  had  lapsed  by  reason  of  the  non-payment  of  the  premium, 
and  Mr.  Clift  thereupon  wrote  on  the  policy,  in  pencil,  the  word 
**  lapsed."  On  the  6th  of  February,  1841,  the  defendant  proved 
her  husband's  will ;  and  on  the  13th,  applied  at  the  Argus  office 
for  the  payment  of  the  sum  of  1,000Z.,  secured  upon  the  policy  in 
question  and  two  others.  Messrs.  Bates  and  Clift,  and  a  third 
Director,  accordingly  drew  a  cheque  for  187/.  10».,  which  they 
handed  to  the  defendant's  agent,  the  discount  being  deducted  in 
consideration  of  the  payment  being  made  three  months  earlier  than 
by  the  rules  of  the  office  it  was  payabla  Messrs.  Bates  and  Clift 
stated  in  evidence,  that  they  had,  at  the  time  of  so  paying  the 
money,  entirely  forgotten  that  the  policy  in  question  had  lapsed. 
Under  these  circumstances,  the  Lord  CfflBF  Babon  expressed  his 
[  'os  ]  opinion,  that  if  the  *Directors  had  had  knowledge,  or  the  means  of 
knowledge,  of  the  policy  having  lapsed,  the  plaintiff  could  not 
recover,  and  that  their  afterwards  forgetting  it  would  make  no 
difference ;  and  he  accordingly  directed  a  nonsuit,  reserving  leave 

(1)  Approved  in  Brnvmlit  v.  Campbell  (1880)  6  App.  Gas.  925.  952.— A.  C. 
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to  the  plaintiff  to  move  to  enter  a  verdict  for  him  for  the  amount       kbllt 
claimed.  Solari. 

Th^siffer,  in  the  former  part  of  this  Term,  obtained  a  rule  nisi 
accordingly,  or  for  a  new  trial ;  against  which, 

Piatt  and  Butt  now  showed  cause : 

It  has  long  been  a  settled  principle  of  law,  that  a  party  cannot 
recover  back  money  which  he  has  paid  with  full  knowledge,  or 
means  of  knowledge,  of  all  the  circumstances,  although  he  was  not 
legally  liable  to  the  payment  of  it,  if  it  be  not  unconscientious  in 
the  other  party  to  retain  it.  That  is  expressly  laid  down  by 
Bayley,  J.,  in  Milnes  v.  Duncan  (i) ;  and  the  same  rule  of  law  had 
been  previously  recognized  in  Bilbie  v.  Lumley  (2). 

(Parks,  B.  :  All  that  that  case  decides  is,  that  money  paid  with 
full  knowledge  of  all  the  facts  cannot  be  recovered  back  by  reason 
of  its  having  been  paid  in  ignorance  of  the  law.  But  in  the  case 
of  Luca^  V.  Worsivick  (3),  it  was  held  that  money  may  be  recovered 
back  which  was  paid  under  a  forgetfulness  of  facts  within  the 
plaintiff's  knowledge.) 

That  was  not  the  case  of  money  which,  being  paid,  could  in  equity 
or  conscience  be  retained,  since  it  was  a  second  payment  of  the 
same  debt.  But  here  it  was  admitted  that  the  omission  to  pay  the 
premium  was  a  mere  mistake. 

(Parke,  B.  :  The  important  bearing  of  that  case  is,  that  it  shows 
that  although  the  mistake  be  of  facts  within  the  party's  knowledge 
if  the  money  be  paid  under  the  influence  of  that  mistake,  it  may  be 
recovered  back.) 

This  being  also  added,  that  it  is  not  retainable  in  equity  or  con- 
science. Here  the  defendant  was  an  executrix;  she  made  the 
demand  bond  fide  ;  *when  received,  the  money  became  assets  ;  and  [  'oe  ] 
if  she  have  distributed  it,  she  must  herself,  if  the  plaintiff  succeeds, 
be  at  the  loss  of  it,  for  no  fault  of  hers.  It  was  paid  with  full 
means  of  knowledge  throughout  all  the  stages  of  the  transaction. 
Brisbane  v.  Daeres  (4)  is  a  strong  authority  in  favour  of  the 
defendant. 

(1)  30  R.  R.  498  (6  B.  &  C.  671 ;  9  (3)  42  E.  R.  798  (1  Moo.  &  Rob.  293). 
Dowl.  &  Ry.  731).  (4)  14  R.  R.  718  (o  Taunt.  143). 

(2)  6  R.  R.  479  (2  East,  469). 
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Kblly  Thesiger  and  Wliateley,  contra 


t. 


soLART.  The  real  question  in  such  cases  as  the  present  has  been,  not 

whether  the  party  had  or  has  used  the  means  of  knowledge  within 
his  reach,  but  whether  the  money  was  paid  under  a  mistake  of  fact 
or  of  law.  If  under  a  mistake  of  fact,  then,  if  nothing  has  subse- 
quently occurred  to  render  it  unconscientious  to  recover  it,  it  may 
be  recovered  back.  Such  is  stated  to  be  the  general  rule  of  law  in 
Wilkinson  v.  Johnston  (i)  ;  and  there  is  no  authority  that  the 
possession  of  the  means  of  knowledge,  simply,  is  sufficient  to 
disentitle  the  party  to  recover  back  money  paid  by  him  under 
immediate  ignorance  of  the  facts.  Now  forgetfulness  is  immediate 
ignorance  of  the  facts.  The  question  is,  was  the  payment  a 
voluntary  payment,  with  knowledge  at  the  time.  The  doctrine, 
that  means  of  knowledge  are  equivalent  to  knowledge,  rest  altogether 
on  the  dictum  of  Baylby,  J.,  in  Milnes  v.  Duncan,  and  is  not 
supported  either  by  the  former  or  subsequent  authorities.  BUbie  v. 
Lumley  proceeded  entirely  on  the  ground  of  the  payment  having 
been  made  in  ignorance  of  the  law.  In  Chatfield  v.  Paxton  (2), 
AsHHURST,  J.,  said,  that  '*  where  a  payment  had  been  made,  not 
with  full  knowledge  of  the  facts,  but  only  under  a  blind  suspicion 
of  the  case,  and  it  was  found  to  have  been  paid  unjustly,  the  party 
might  recover  it  back  again."  That  is  an  expression  with  implies 
that  full  knowledge  was  obtainable  by  further  investigation.  So, 
in   Cox  V,  Prentice  (d),   the  plaintiff  had    the   fullest    means   of 

[  ♦57  ]  knowledge,  had  he  chosen  to  avail  himself  of  *them.  In  Lucas  v. 
Worswlck,  the  plaintiff  was  held  entitled  to  recover,  because  the 
money  was  paid  by  him  under  a  mistake  of  fact  at  the  time :  and 
that  is  the  real  test. 

(Lord  Abinoeb,  C.  B.  :  This  appears  to  be  like  the  case  of  a  pay- 
ment on  a  balance  of  accounts,  when  it  is  always  taken  ''  errors 
excepted  ;  "  in  such  a  case,  money  paid  on  a  miscalculation  of  the 
items  may  be  recovered  back.) 

Yet  the  party  there  has  full  means  of  knowledge,  since,  with  a  little 
more  care,  the  items  might  have  been  calculated  correctly;  and 
the  same  rule  of  law  must  apply  to  all  cases  of  payment  by 
mistake.     And  it  is  in  every  case  unconscientious  to  retain  money 

(1)  27  R  R.  393  (2  B.  &  0.  429;  5      East,  471,  n.). 

Dowl.  &  By.  403).  (3)  16  R.  H.  288  (3  M.  &  S.  344). 

(2)  6  B.  R.  480,  w. ;  14  R.  B.  724  (2 
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paid  under  a  mistake  of  fact,  where  the  receiver  knows  that  it       Kbllt 
was  not  meant  to  be  paid  knowingly.     They  cited  also  Bize  v.       solabi. 
DickoBon  (i),  and  Cripps  v.  Reade  (2),  and  were  then  stopped  by 
the  Court. 

Lord  Abinoer,  G.  B.  : 

I  think  the  defendant  ought  to  have  had  the  opportunity  of 
taking  the  opinion  of  the  jury  on  the  question  whether  in  reality 
the  Directors  had  a  knowledge  of  the  facts,  and  therefore  that  there 
should  be  a  new  trial,  and  not  a  verdict  for  the  plaintiff ;  although 
I  am  now  prepared  to  say  that  I  laid  down  the  rule  too  broadly  at 
the  trial,  as  to  the  effect  of  their  having  had  means  of  knowledge. 
That  is  a  very  vague  expression,  and  it  is  difficult  to  say  with 
precision  what  it  amounts  to ;  for  example,  it  may  be  that  the 
party  may  have  the  means  of  knowledge  on  a  particular  subject, 
only  by  sending  to  and  obtaining  information  from  a  correspondent 
abroad.  In  the  case  of  BUbie  v.  LumUyy  the  argument  as  to  the 
party  having  means  of  knowledge  was  used  by  counsel,  and  adopted 
by  some  of  the  Judges ;  but  that  was  a  peculiar  case,  and  there  can 
be  no  question  that  if  the  point  had  been  left  to  the  jury,  they 
would  have  found  that  the  plaintiff  had  actual  knowledge.  The 
safest  rule  however  is,  *that  if  the  party  makes  the  payment  with  f  ♦ss  ] 
full  knowledge  of  the  facts,  although  under  ignorance  of  the  law, 
there  being  no  fraud  on  the  other  side,  he  cannot  recover  it  back 
again.  There  may  also  be  cases  in  which,  although  he  might  by 
investigation  learn  the  state  of  facts  more  accurately,  he  declines  to 
do  so,  and  chooses  to  pay  the  money  notwithstanding ;  in  that  case 
there  can  be  no  doubt  that  he  is  equally  bound.  Then  there  is  a 
third  case,  and  the  most  difficult  one, — where  the  party  had  once  a 
full  knowledge  of  the  facts,  but  has  since  forgotten  them.  I 
certainly  laid  down  the  rule  too  widely  to  the  jury,  when  I  told  them 
them  that  if  the  Directors  once  knew  the  facts  they  must  be  taken 
still  to  know  them,  and  could  not  recover  by  saying  that  they  had 
since  forgotten  them.  I  think  the  knowledge  of  the  facts  which 
disentitles  the  party  from  recovering,  must  mean  a  knowledge 
existing  in  the  mind  at  the  time  of  payment.  I  have  little  doubt 
in  this  case  that  the  Directors  had  forgotten  the  fact,  otherwise  I 
do  not  believe  they  would  have  brought  the  action ;  but  as  Mr.  Piatt 
certainly  has  a  right  to  have  that  question  submitted  to  the  jury, 
there  must  be  a  new  trial. 
(I)  1  T.  R.  285  (see  4  R.  R.  Pref.  viii.).  (2)  3  R.  R.  273  (6  T.  R.  606). 
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Kelly        Parke,  B.  : 
r. 

SoLABi.  I  entirely  agree  in  the  opinion  just  pronounced  by  my  Lord 

Chief  Baron,  that  there  ought  to  be  a  new  trial.  I  think  that 
where  money  is  paid  to  another  under  the  influence  of  a  mistake, 
that  is,  upon  the  supposition  that  a  specific  fact  is  true,  which 
would  entitle  the  other  to  the  money,  but  which  fact  is  untrue,  and 
the  money  would  not  have  been  paid  if  it  had  been  known  to  the  payer 
that  the  fact  was  untrue,  an  action  will  lie  to  recover  it  back,  and 
it  is  against  conscience  to  retain  it;  though  a  demand  may  be 
necessary  in  those  cases  in  which  the  party  receiving  may  have 
been  ignorant  of  the  mistake.  The  position  that  a  person  so  paying 
is  precluded  from  recovering  by  laches,  in  not  availing  himself  of 
the  means  of  knowledge  in  his  power,  seems,  from  the  cases  cited, 

[  *59  ]  to  *have  been  founded  on  the  dictum  of  Mr.  Justice  Bayley,  in  the 
case  of  Milnes  v.  Duncan ;  and  with  all  respect  to  that  authority,  I 
do  not  think  it  can  be  sustained  in  point  of  law.  If,  indeed,  the 
money  is  intentionally  paid,  without  reference  to  the  truth  or 
falsehood  of  the  fact,  the  plaintiflf  meaning  to  waive  all  inquiry 
into  it,  and  that  the  person  receiving  shall  have  the  money  at 
all  events,  whether  the  fact  be  true  or  false,  the  latter  is  certainly 
entitled  to  retain  it ;  but  if  it  is  paid  under  the  impression  of 
the  truth  of  a  fact  which  is  untrue,  it  may,  generally  speaking, 
be  recovered  back,  however  careless  the  party  paying  may  have 
been,  in  omitting  to  use  due  diligence  to  inquire  into  the  fact. 
In  such  a  case  the  receiver  was  not  entitled  to  it,  nor  intended 
to  have  it. 

GuRNBY,  B.,  concurred. 

EoLFB,  B. : 

I  am  of  the  same  opinion.  With  respect  to  the  argument,  that 
money  cannot  be  recovered  back  except  where  it  is  unconscientious 
to  retain  it,  it  seems  to  me,  that  wherever  it  is  paid  under  a 
mistake  of  fact,  and  the  party  would  not  have  paid  it  if  the  fact 
had  been  known  to  him,  it  cannot  be  otherwise  than  imcon- 
scientiouB  to  retain  it.  But  I  agree  that  Mr.  Piatt  has  a  right 
to  go  to  the  jury  again,  upon  two  grounds:  first,  that  the  jury 
may  possibly  find  that  the  Directors  had  not  in  truth  forgotten 
the  fact;  and  secondly,  they  may  also  come  to  the  conclusion, 
that  they  had  determined  that  they  would  not  expose  the 
office  to  unpopularity,  und  would  therefore  pay  the  money  at  all 
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events;  in  which  case  I  quite  agree  that  they  could  not  recover       Kkllt 

V, 
SOLARI. 


it  back  ^ 


Rvle  absolute  for  a  new  trial. 


COOPER  V.  LANGDON.  i84i 

(9  Meeson  &  Welsby,  60—67 ;  S.  C.  11  L.  J.  Ex.  222;  1  Dowl.  N.  S.  392.)  ^V(mjl9. 

Assumpsit  on  an  agreement  to  build   a  house  according   to  certain       E^rh.  of 
drawings,  plans,  and  specifications,  and  to  the  satisfaction  of  the  plaintiff,  Plt'o-*' 

and  with  the  best  materials ;  alleging  as  breaches  that  the  defendant  did  [  ^^  ] 

not  build  the  house  to  the  satisfaction  of  the  plaintiff ;  and  that  he  did  not 
perform  the  work  with  the  best  materials.  Pleas,  Ist,  non  assumpsit; 
2ndly,  that  the  defendant  did  the  works  to  the  satisfaction  of  the  plaintiff ; 
3rd,  that  before  the  breach  the  contract  was  rescinded ;  4th,  leave  and 
license;  oth,  that  the  defendant  deviated  from  the  drawings  by  the 
direction  of  the  plaintiff's  architect;  6th,  a  plea  stating  an  agreement 
between  plaintiff  and  defendant  to  build  a  stone  wall  in  lieu  of  the  wall 
mentioned  in  the  original' agreement ;  7th,  that  the  defendant,  by  command 
of  the  plaintiff,  erected  a  stone  wall  instead  of  a  brick  wall.  The  plaintiff 
took  issue  on  the  two  first  pleas,  traversed  the  3rd,  6tb,  and  7th,  replied  de 
injuria  to  the  4th,  and  demurred  to  the  5th.  The  cause  was  at  the  Assizes 
referred  to  an  arbitrator,  the  costs  of  the  cause  and  reference  to  abide  the 
event ;  and  he  awarded  a  general  verdict  to  be  entered  for  the  defendant : 

Held,  that  the  award  was  not  imcertain,  inconsistent,  or  repugnant,  and 
that  it  was  not  necessary  for  the  arbitrator  to  assess  contingent  damages 
on  the  demurrer,  neither  party  having  requested  him  to  do  so,  but  acted  as 
if  the  matter  had  not  been  submitted  to  him. 

Held,  also,  that  the  5th  plea  was  bad  on  general  demurrer,  the  architect 
not  being  shown  to  be  the  plaintiff^s  agent  to  bind  him  by  any  deviation 
from  the  drawings. 

Assumpsit  on  an  agreement  to  build  a  house  for  the  plaintiff, 
according  to  certain  drawings,  plans,  and  specifications,  and  to 
the  satisfaction  of  the  plaintiff,  and  also  that  the  work  should  be 
performed  with  the  best  materials.  Breach;  first,  that  the 
defendant  did  not  do  the  works  to  the  reasonable  satisfaction  of 
the  plaintiff,  but  on  the  contrary  thereof,  wholly  deceived  the 
plaintiff  therein,  and  the  same  works  were  done  in  a  manner 
wholly  and  reasonably  unsatisfactory  to  the  plaintiff,  in  this,  to 
wit,  that  the  defendant  did,  in  building  the  said  house  and  com- 
pleting the  said  several  works,  erect  a  certain  wall  there,  being 
parcel  of  the  said  house  and  works,  in  so  unsatisfactory  and 
improper  a  manner,  and  in  a  way  contrary  to  the  said  drawings, 
that  the  said  wall  stood  and  projected  into  and  upon  the  shop  of 
the  plaintiff,  and  thereby,  contrary  to  the  said  agreement  and 
promise  of  the  defendant,  did  deprive  the  plaintiff  of  the  use  of  a 
part  of  his  said  shop,  and  the  same  shop  then  was  and  still  is. 
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Cooper  by  reason  of  the  premises,  of  far  less  use  to  the  plaintiff  for  the 
Lanodon.  purpose  of  carrying  on  his  trade  therein.  The  second  breach 
alleged  was,  that  the  defendant  did  not  perforin  the  work  with  the 
best  materials,  but  on  the  contrary,  performed  the  same  with  bad 
and  improper  materials,  and  such  as  were  unfit  for  the  purposes 
to  which  the  same  were  applied,  and  which  did  not  in  any  way 
correspond  with  the  drawings  in  the  agreement  mentioned. 
[  *6i  ]  Fleas :  first,   non  assumpsit :  secondly,  that  the  defendant  *did 

do  the  said  works  to  the  reasonable  satisfaction  of  the  plaintiff : 
thirdly,  that  after  the  making  of  the  contract  and  before  any 
breach,  it  was  mutually  agreed  by  and  between  the  plaintiff  and 
defendant  that  the  contract  and  promise  should  then  be  and  the 
same  then  were  wholly  rescinded  and  abandoned,  and  the  plaintiff 
was  thereby  wholly  discharged  from  the  performance  thereof: 
fourthly,  as  to  so  much  of  the  declaration  as  relates  to  the  erecting 
of  the  wall,  that  the  defendant,  at  the  request  of  the  plaintiff,  and 
by  his  leave  and  license,  committed  the  supposed  breach  of  con- 
tract, so  far  as  the  same  relates  to  the  erecting  of  the  said  wall : 
fifthly,  as  to  so  much  of  the  declaration  as  charges  the  defendant 
with  a  deviation  from  the  said  drawings,  that  he  the  defendant 
did  deviate  from  the  said  drawings  at  the  instance  and  request  of, 
and  by  the  direction  and  authority  of  the  architect  of  the  plaintiff : 
sixthly,  that  after  the  committing  of  the  breaches  of  contract,  it 
was  agreed  by  and  between  the  plaintiff  and  defendant,  at  the 
request  of  the  plaintiff,  that  the  defendant  should  build  for  the 
plaintiff  a  certain  other  wall  of  stone,  in  lieu  of  the  wall  before 
agreed  to  be  built  by  the  defendant,  and  mentioned  in  the  plans 
and  specifications,  and  that  the  plaintiff  should  accept  such 
agreement  and  the  performance  thereof,  in  full  satisfaction  and 
discharge  of  the  causes  of  action  in  the  introductory  part  of  that 
plea  mentioned ;  that  defendant  built  the  stone  wall  in  all  respects 
according  to  the  last-mentioned  agreement,  which  performance 
the  plaintiff  accepted  in  full  satisfaction,  &c. :  seventhly,  as  to  the 
causes  of  action  *'  as  to  the  projection  of  the  said  wall,  that  during 
the  performance  of  the  works,  it  was  discovered  by  the  defendant 
and  by  the  architect  of  the  plaintiff,  that  the  wall  by  the  plans  and 
specifications  proposed  to  be  built  of  brick,  was  insufficient  for  the 
purposes  by  the  plans  and  specifications  proposed  and  intended, 
and  thereupon  the  defendant,  at  the  request  of  the  architect  of  the 
[  •62  ]  plaintiff,  and  also  by  the  command  and  authority  *of  the  plaintiff, 
did,  in  the  place  and  stead  of  the  brick  wall,  erect  and  buUd  the 
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said  wall  of  stone,  and  did  thereby  necessarily  and  unavoidably  Cooper 
encroach  a  little  on  the  shop  of  the  plaintiff,  and  the  said  stone  laxgdon. 
wall  did,  by  reason  of  the  same  being  much  wider  and  thicker 
than  the  brick  wall  in  the  plans  and  specifications  mentioned, 
necessarily  and  unavoidably  a  little  stand  and  project  into  and 
upon  the  shop  of  the  plaintiff,  without  any  default  whatever  of 
the  defendant. 

The  plaintiff  joined  issue  on  the  two  first  pleas :  to  the  third  he 
replied,  by  denying  that  the  contract  was  rescinded  or  abandoned ; 
to  the  fourth,  de  injuria ;  to  the  fifth,  a  general  demurrer ;  to  the 
sixth,  that  he  did  not  accept  the  agreement  in  that  plea  mentioned, 
or  the  performance  thereof,  in  satisfaction  or  discharge;  to  the 
last  plea,  that  the  wall  of*  stone  built  in  the  place  of  the  brick 
wall,  was  not  built  by  the  command  or  authority  of  the  plaintiff. 

The  cause,  so  far  as  related  to  the  issues  in  fact,  came  on  for 
trial  at  the  last  Summer  Assizes  for  the  county  of  Hants,  when  a 
verdict  was  entered  for  the  plaintiff  by  consent,  subject  to  the 
award  of  a  gentleman  at  the  Bar ;  the  costs  of  the  cause  and  of  the 
reference  to  abide  the  event.  The  arbitrator  having  proceeded 
and  held  the  reference,  afterwards  made  his  award,  by  which  he 
ordered  that  the  verdict  entered  for  the  plaintiff  should  be  set 
aside,  and  a  verdict  entered  for  the  defendant. 

Erie  had  obtained  a  rule  to  show  cause  why  the  award  should 
not  be  set  aside,  on  the  ground  that  it  was  uncertain  and  incon- 
sistent; that  the  pleas  were  inconsistent  and  repugnant  to  each 
other,  and  yet  the  arbitrator  had  ordered  a  general  verdict  for  the 
defendant,  without  saying  whether  it  was  to  be  entered  on  some 
or  all  of  the  issues  ;  and  that  the  award  was  not  final,  in  omitting 
to  assess  contingent  damages  on  the  demurrer. 

Crowder  showed  cause :  [  63  ] 

First,  the  award  is  not  uncertain ;  it  determines  the  whole  cause 
in  favour  of  the  defendant.  If  the  plaintiff  wished  the  arbitrator 
to  find  specifically  on  each  issue,  he  ought  to  have  requested  him 
to  do  so. 

(Lord  Abinger,  C.  B.  :  You  need  not  trouble  yourself  upon  that 
point.) 

Then  it  is  said  that  the  award  is  inconsistent  and  repugnant  in 
itself,  inasmuch  as  the  arbitrator,  by  ordering  a  general  verdict  to 
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CoopEB      be  entered  for  the  defendant,  determines  by  the  first  issue  that 

if 

Lanouon.  there  was  no  such  agreement  between  the  parties  as  that  alleged  in 
the  declaration,  while  by  the  second  and  subsequent  pleas  such 
agreement  is  admitted  to  exist.  But  the  award  is  not  necessarily 
inconsistent ;  the  effect  of  the  pleas  merely  is,  that  there  was  no 
such  agreement,  but  if  there  was,  the  defendant  has  performed  it, 
or  is  excused  from  doing  so.  The  plaintiff  under  the  first  issue  is 
called  upon  to  make  out  his  case,  and  if  he  fails  in  doing  so, 
there  is  no  inconsistency  in  awarding  a  general  verdict  for  the 
defendant.     *     *     * 

(Parke,  B.  :  Another  question  here  is,  whether  the  award  is  final, 
the  arbitrator  having  omitted  to  assess  contingent  damages  on  the 
[•64]        ♦demurrer.) 

Neither  of  the  parties  brought  that  matter  before  the  arbitrator,  but 
acted  as  if  it  was  not  submitted  to  him. 

Erie  and  Rawlinson,  in  support  of  the  rule  : 

The  arbitrator  ought  to  have  assessed  contingent  damages  on  the 
demurrer :  In  re  Robson  and  Railston  (i).     *     *     * 

(Lord  Abingrr,  C.  B.  :  In  that  case  the  effect  of  the  finding  was 
to  render  it  necessary  that  the  arbitrators  should  have  adjudicated 
upon  the  claim ;  but  here,  as  the  arbitrator  finds  for  the  defendant 
on  all  the  issues,  there  can  be  no  necessity  for  him  to  assess 
contingent  damages  upon  the  demurrer.) 

Then  the  award  is  inconsistent  and  repugnant.  The  pleas  are 
inconsistent  with  each  other,  and  if  the  arbitrator  must  be  taken  to 
have  found  all  the  facts  stated  in  them  to  be  true,  such  a  state  of 
[  •65  ]  things  could  not  exist.  An  arbitrator  *stands  in  the  same  situation 
as  a  jury,  and  no  more  intendment  can  be  made  in  favour  of  his 
finding  than  of  that  of  a  jury.  A  verdict  which  is  inconsistent  or 
repugnant  is  void  :  Com.  Dig.,  Pleader  (S.  23).  They  cited  also 
Marler  v.  Ayliffe  (2),  and  England  v.  Davison  (3). 

Lord  Abingbr,  C.  B.  : 

I  am  of  opinion  that  this  rule  ought  to  be  discharged.     I  think 

(1)  35  R.  H.  426  (1  B.  &  Ad.  723).  (3)  9  DowL  P.  C.  1052. 

^2)  Cro.  Jac.  134. 
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the  award  is  neither  inconsistent  nor  repugnant.  If  the  cause  had  Coopeb 
been  tried  at  Nisi  Prius,  the  circumstances  of  the  case  might  have  lanodon. 
been  such,  and  it  might  have  taken  such  a  course,  that  a  verdict 
might  have  been  found  for  the  defendant  on  every  one  of  the 
issues.  Suppose  the  plaintiff  failed  in  proving  his  case  under  the 
general  issue,  the  defendant  might  go  on  and  give  evidence  in 
support  of  the  issues,  the  proof  of  which  rests  upon  him  ;  and  if  he 
succeeded  in  establishing  them,  then  the  general  verdict  would  be 
for  him.  There  would  have  been  no  necessary  inconsistency,  if  the 
jury  had  found  for  the  defendant  on  the  general  issue  and  also  on 
all  the  other  issues. 

Parke,  B,  : 

I  am  of  the  same  opinion.  The  first  objection  is,  that  the  award 
is  uncertain,  inasmuch  as  it  does  not  determine  whether  the  verdict 
is  to  be  entered  for  the  defendant  on  some  or  all  of  the  issues ;  but 
I  think  the  meaning  of  the  award  is,  that  a  verdict  shall  be  entered 
for  the  defendant  upon  each  issue  which  could  be  found  for  him. 
In  England  v.  Davison,  the  award  was  uncertain,  because  the 
arbitrator  had  not  disposed  of  the  issues ;  but  in  the  present  case, 
the  arbitrator  directs  a  genei;pil  verdict  to  be  entered  for  the 
defendant.  Then  comes  the  question,  whether  the  issues  may  not 
all  consistently  be  found  for  the  defendant.  I  have  no  doubt  they 
may.  Suppose  the  plaintiff  to  fail  in  proving  the  agreement,  as 
for  instance,  for  want  of  a  stamp,  and  that  the  defendant  were  to 
prove  *the  other  issues,  there  would  be  no  inconsistency  in  finding  [  •66  ] 
them  all  for  him.  Under  the  statute  of  Anne,  each  issue  is  to  be 
disposed  of  as  if  it  stood  alone  upon  the  record.  With  respect  to 
the  matter  arising  upon  the  demurrer,  it  may  be  that,  according  to 
the  true  construction  of  the  submission,  the  arbitrator  ought  to 
have  disposed  of  it ;  but,  as  both  parties  have  in  effect  agreed  that 
he  should  not,  that  amounts  to  a  new  agreement  by  parol  to  abide 
by  the  award;  and  all  the  issues  in  fact  being  found  for  the 
defendant,  it  became  unnecessary  to  assess  contingent  damages  on 
the  demurrer. 

GuRNBY,  B.,  and  Rolfe,  B.,  concurred. 

Rule  dischanied. 

In  Hilary  Term,  1842,  the  demurrer  came  on  for  argument.  jati,  24. 
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Cooper  Kelly,  who  appeared  to  support  it,  was  stopped  by  the  Court, 

Lanodok.     who  called  upon 

Crowder  to  support  the  plea : 

The  plea  amounts  in  substance  to  an  averment,  that  the 
deviation  from  the  drawings  was  by  the  direction  of  an  agent  of  the 
plaintiff.  The  defendant  has  a  right  to  assume,  on  this  demurrer, 
that  the  drawings  did  not  altogether  agree  with  the  plans  and 
specifications,  and  that  therefore  the  architect  directed  a  deviation 
from  them:  supposing  that  to  be  the  case,  can  such  deviation 
furnish  a  ground  of  action  ? 

Lord  Abingbr,  C.  B.  : 

We  cannot  surmise  that.  The  plea  is  clearly  bad  :  the  declara- 
tion does  not  state  the  architect  to  have  been  the  agent  of  the 
plaintiff,  neither  does  the  plea  allege  that  he  was. 

[  67  ]        Aldbrson,  B.  : 

The  defendant  undertook  to  do  the  works  according  to  the 
drawings.  He  has  not  done  so ;  but  he  says  he  deviated  from 
them  by  the  authority  of  the  architect  of  the  plaintiff.  He  does 
not  aver  that  he  did  them  according  to  the  plans  and  specifications : 
and  no  authority  is  shown  on  the  part  of  the  architect  to  bind  the 
plaintiff  by  any  deviation  from  the  drawings. 


GuRNBY,  B.,  concurred. 


Judgment  far  the  plaintiff. 


IN   THE   EXCHEQUER  CHAMBER 


1842. 
Dec,  1. 

Esrrhcfjver 
Chamber, 

[785  J 


(In  Error  from  the  Court  of  Exchequer.) 
COOPER   V.   LANGDON. 

(10  Meeson  &  Welsby,  785—787 ;  S.  C.  12  L.  J.  Ex.  485.) 
Judgment  having  been  entered  up  in  the  Court  of  Exchequer  for 
the  defendant,  upon  the  general  verdict  awarded  for  him  by  the 
arbitrator  in  this  case,  a  writ  of  error  was  brought  into  this  Court, 
which  was  now  argued  by 

Peacock,  for  tlie  plaintiff  : 
The  judgment  is  erroneous,  the  verdict  for  the  defendant  on  the 
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several  issues  being  repugnant  and  irreconcilable.     *     *     if  the       Coopbk 
defendant  by  his  evidence  shows  the  existence  of   the   contract,     langdon. 
which  the  plaintiff  had  failed  to  establish,  the  first  issue  is  proved        [  786  ] 
for  the  plaintiff;   there  are  two  issues,  therefore,  found  for  the 
defendant  which   could  not  co-exist.     Here,  too,  the   defendant 
says  in  terms  that  the  contract  was  rescinded  after  the  making 
of  it. 

(TiNDAL,  Ch.  J. :  Suppose  the  contract  were  not  provable  for  want 
of  a  stamp  ;  yet  it  is  a  contract ;  the  Stamp  Acts  only  prevent  it 
from  being  received  in  evidence;  and  then  upon  the  other  plea 
evidence  is  given  to  show  that  the  contract  was  mutually  receded 
from :  I  see  no  necessary  inconsistency.) 

But  that  same  evidence  proves  that  the  contract  once  existed. 

(Maule,  J. :  Suppose  the  defendant  put  in  a  letter  from  the 
plaintiff,  saying,  "  I  have  received  yours  of  yesterday,  inclosing  a 
5Z.  note,  and  in  consideration  thereof  I  agree  to  rescind  all  contracts 
heretofore  made  between  us.") 

Upon   that  evidence    the   jury  must  find   the  existence  of    the 
particular  contract. 

(Lord  Dbnman,  Ch.  J. :  No — there  would  be  no  necessity  to 
inquire  as  to  any  particular  contract.) 

The  defendant  could  not  properly  identify  the  contract,  without 
putting  it  in  evidence  and  so  proving  it :  Atkins  v.  Owen  (i). 

Crowder,  contra,  was  not  called  upon. 

Lord  Denman,  Ch.  J. : 

Strictly  speaking,  there  is  no  inconsistency  on  this  record.  But 
I  do  not  see  how  some  apparent  inconsistency  is  to  be  avoided  in 
the  mere  statement  *of  these  particular  issues.  The  defendant  has  [  *787  ] 
a  right  to  say  to  the  plaintiff,  Whatever  you  allege  as  a  contract 
does  not  bind  me ;  but  even  if  it  does,  whatever  contract  existed, 
we  have  mutually  abandoned  it.  Since  the  statute  of  Anne,  which 
allows  inconsistent  pleas  to  be  pleaded,  this  must  occur  in  many 
cases.  Suppose  a  special  verdict,  in  which  a  particular  instrument 
was  set  forth,  and  it  were  for  the  Court  to  say  whether  it  amounted 

(1)  2  Ad.  &  El  35. 
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Cooper       to  an  agreement  or  not,  and  they  thought  it  did  not;  how  would 
Lanudox.     ^^^^  l>e  inconsistent  with  their  also  saying  that  the  parties  had 
mutually  entered  into  an  agreement  to  rescind  it  ? 

_  Judgment  affirmed. 


1841. 
Noc,  19. 

Ejpch.  of 
PUait, 

[  7i>  ] 


BECKHAM  V.  DEAKE,  KNIGHT,  and  SURGEY(l). 

(9  Meeson  &  Welsby,  79—101 ;  S.  C.  11  L.  J.  Ex.  201.) 

A.,  B.,  and  0.  being  in  partnership  together  as  type-founders  (C.  at*  a 
dormant  partner),  an  agreement  was  entered  into  between  A.  and  B.  of 
the  one  part,  and  the  plaintiff  of  the  other  part,  by  which,  after  recitinir 
that  the  plaintiff  had  been  in  the  employment  of  A.  and  B.  as  foreman  in 
carrying  on  the  said  trade  of  type-founders,  the  plaintiff  covenanted  and 
agreed  with  A.  and  B.  and  the  survivor  of  them,  to  serve  them  and  the 
survivor  of  them  in  their  said  trade  for  the  term  of  seven  years :  and  they 
covenanted  and  agreed  to  employ  him  as  their  foreman  for  the  term  of 
seven  years,  if  they  or  either  of  them  should  so  long  live,  and  to  pay  him 
three  guineas  per  week ;  and  it  was  mutually  agreed,  that  if  either  party 
should  not  perform  the  covenants  on  their  respective  parts,  the  party  so 
failing  or  making  default  should  pay  to  the  other  500/.,  by  way  of  specific 
damages.  At  the  time  the  agreement  was  entered  into  it  was  unknown  to 
the  plaintiff  that  C.  was  a  partner  in  the  business :  Held,  that  an  action 
was  maintainable  by  the  plaintiff  against  A.,  B.,  and  C,  for  a  breach  of 
this  agreement,  although  C.  was  not  a  party  named  in  it  or  signing  it. 

Assumpsit.  The  declaration  stated,  that  the  defendants  were 
united  in  co-partnership,  and  used  and  exercised  the  trade  and 
business  of  type-founders,  stereotype  founders,  and  letter-press 
printers ;  and  that  the  said  W.  M.  Knight  and  J.  Surgey  were  the 
ostensible  partners  in  the  said  partnership,  and  the  said  W.  W. 
Drake  was  a  secret  partner  in  the  said  co-partnership  :  that  at  the 
time  of  making  the  memorandum  of  agreement  thereinafter  men- 
tioned, the  plaintiff  was  in  the  service  and  employment  of  the 
defendants,  so  being  such  partners  as  aforesaid,  as  their  foreman, 
in  carrying  on  their  trade  and  business  of  type-founders,  stereotype 
founders,  &c.,  but  without  any  permanent  engagement,  and  he  the 
plaintiff,  and  the  defendants,  as  such  partners  as  aforesaid,  were 
desirous  of  continuing  their  connexion  together  for  a  certain  period 
or  term,  to  wit,  the  period  or  term  of  seven  years  from  the  20th  of 
October,   1834 ;  and  thereupon   theretofore,   to  wit,  on   the   said 


(1)  This  decision  was  affii-med  in  the 
Exchequer  Chamber,  11  M.  &  W.  315 
(see  pp.  691,  692,  below),  where,  how- 
ever, the  previous  decision  of  the  Court 
of  Exchequer  (8  M.  &  W.  846,  see 
p.  680,  poHt)  upon  the  demurrer  was 
reversed  (see  pp.  692 — 694,  /)o/»<).  The 
decision  of  the  Exchequer  Chamber 


was  affirmed  by  the  H.  L.,  2  H.  L.  C. 
579.  This  decision  will  be  rejwrted  in 
a  subsequent  volume  of  the  B^vi««wi 
Reports.  This  case  has  been  approvi.<<l 
in  Spurr  v.  Ca$s  (1870)  L.  R.  5  Q,  B. 
656,  659,  39  L.  J.  Q.  B.  24.  and 
Calder  v.  Dohell  (1871)  L.  B.  6  C.  P. 
486,  490,  40  L.  J.  C.  P.  224.~A.  C. 
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20th  of  October,  1834,  they  the  said  W.  M.  Knight  and  J.  Surgey,     Beckham 
on   behalf  of   themselves  and   the   said   W.   W.   Drake,  as  such       Drake 
partners  as  aforesaid,  made  and  entered  into  a  certain  memorandum 
of  agreement  with  the  plaintiff,  which  said  memorandum  of  agree- 
ment was  and  is  in  writing,  and  was  and  is  in  the  words  and 
figures  following,  viz. : 

"Memorandum  of  an  agreement  made  and  entered  into  this 
23rd  day  of  October,  1834,  between  William  Moxey  Knight  and 
John  Surgey,  of  Bishop's  Court,  Old  Bailey,  in  the  city  of  London, 
type-founders,  stereotype  founders,  and  letter-press  printers,  and 
co-partners,  of  the  one  part,  and  *Daniel  Beckham,  of  the  same       [  *80  ] 
place,  of  the  other  part,  as  follows  :  Whereas  the  said  D.  Beckham 
hath  been  for  some  time  in  the  employment  of  the  said  W.  M.  Knight 
and  J.  Surgey,  as  their  foreman,  in  carrying  on  their  said  trades 
of  type-founders,  &c. ;  and  the  said  parties  to  these  presents  are 
mutually  desirous  of  continuing  their  connexion  together  for  the 
term  of  seven  years  from  the  date  of  these  presents :  Now  these 
presents  witness,  that  the  said  D.  Beckham,  for  the  considerations 
hereinafter  mentioned,  doth  hereby  covenant  and  agree  to  and  with 
the  said  W.  M.  Knight  and  J.  Surgey,  and  the  survivor  of  them,  in 
manner  following,  (that  is  to  say),  that  he  the  said  D.  Beckham 
shall  and  will  well  and  faithfully  serve  the  said  W.  M.  Knight  and  J. 
Surgey,  and  the  survivor  of  them,  for  and  during  the  term  of  seven 
years,  to  commence  and  be  computed  from  the  day  of  the  date  of 
these  presents,  as  their  foreman,  in  the  management  and  carrying 
on  of  their  said  trades  of  type-founders,  &c.,  and  shall  and  will,  to 
the  best  of  his  power,  promote  and  advance  the  success  and  prosperity 
of  the  said  W.  M.  Knight  and  J.  Surgey,  in  the  said  trades ;   and 
also  that  he  the  said  D.  Beckham  shall  not  nor  will,  during  the 
said  term  of  seven  years,  be  engaged  or  concerned  in  the  same  or 
any  other  trade  or  business,  either  on  his  own  account,  or  on 
account  of,  or  for  the  benefit  of,  any  other  person  whatsoever,  other 
than  the  said  W.  M.  Knight  and  J.  Surgey,  and  the  survivor  of 
them,  without  the  consent  of  the  said  W.  M.  Knight  and  J.  Surgey, 
or  one  of  them,  in  writing,  first  had  and  obtained  for  that  purpose ; 
and  the  said  W.  M.  Knight  and  J.  Surgey,  for  the  considerations 
aforesaid,  do  hereby,  for  themselves  and  the  survivor  of  them, 
covenant  and  agree  to  and  with  the  said  D.  Beckham,  that  they  the 
said  W.  M.  Knight  and  J.  Surgey,  or  the  survivor  of  them,  shall 
and  will  employ  the  said  D.  Beckham  as  their  foreman,  in  carrying 
on,  managing,  and  conducting  the  said  trades  of  type-founders,  &o.. 
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Beckham  during  the  said  term  of  seven  years,  if  the  said  W.  M.  *  Knight  and 
Drake.  J-  Surgey,  or  either  of  them,  shall  so  long  live,  and  the  said 
r  *8i  ]  D,  Beckham  shall  well  and  faithfully  observe  and  keep  the  cove- 
nants and  agreements  hereinbefore  on  his  part  contained ;  and  that 
they  the  said  W.  M.  Knight  and  J.  Surgey,  or  the  survivor  of  them, 
shall  and  will  pay  to  the  said  D.  Beckham  wages  aft^r  the  rate  of 
3Z.  98.  of  lawful  money  weekly.  And  it  is  hereby  mutually  agreed 
and  declared  by  and  between  the  said  parties  hereto,  that  in  case 
either  of  the  said  parties  shall  not  well  and  truly  observe,  perform, 
and  keep  the  covenants  and  agreements  herein  on  their  respective 
parts  contained,  then  and  in  such  case  the  party  so  failing  or  making 
default  shall  and  will  pay  to  the  other  of  them  the  sum  of  500Z.  by 
way  or  in  the  nature  of  specific  damages.  In  witness  whereof  the 
said  parties  to  these  presents  have  hereunto  set  then-  hand  the  day 
and  year  first  above  written.  W.  M.  Knight,  John  Surgey,  Dakieli 
Beckham.    Witness,  J.  R.  Barbett." 

The  declaration  then  averred  performance  of  the  agreement  by 
the  plaintiff  during  the  time  he  remained  in  the  service  of  the 
defendants,  and  that  the  plaintiff  was  ready  and  willing  to  have 
continued  in  the  service  of  the  defendants,  and  to  have  performed 
the  agreement,  but  that  the  defendants,  before  the  expiration  of 
the  seven  years,  without  reasonable  or  sufficient  cause,  dismissed 
and  discharged  him  from  their  service,  &c. 

The  defendant  Knight  allowed  judgment  to  go  by  default.  The  two 
other  defendants  severally  pleaded,  first,  non  assumpsit ;  secondly, 
the  bankruptcy  of  the  plaintiff.  To  the  latter  plea  the  plaintiff 
demurred  generally,  on  the  ground  that  the  contract  set  out  in  the 
declaration  being  a  contract  for  the  personal  labour  of  the  plaintiff, 
his  cause  of  action  did  not  pass  to  the  assignees.  The  demurrer  was 
argued  in  Trinity  Term,  and  judgment  was  given  for  the  plaintiff  (i). 
[  82  ]  At  the  London  sittings  after  Trinity  Term,  the  cause  was  tried 

before  Lord  Abinger,  C.  B.,  on  the  issue  raised  on  the  plea  of 
non  assumpsit ;  when  the  agreement  set  out  verbatim  in  the  declara- 
tion was  given  in  evidence,  and  it  was  proved  that  Drake  was  a 
dormant  partner  with  the  other  defendants,  and  that  the  plaintiff 
continued  to  serve  them  under  the  agreement  for  the  space  of  two 
years,  when  the  partnership  was  dissolved  and  the  business  stopped, 
and  the  plaintiff  was  dismissed  by  Drake.  At  the  conclusion  of  the 
(1)  Reported,  8  M.&W.  84(5.  (The  the  reversal  was  affirmed  in  the 
decision  upon  the  demurrer  was  House  of  Lords,  2  H.  L.  C.  579. — 
reversed  in  the  Exch.  Ch.,  11  M.  <&  W.  A.  C.) 
315   (see   pp.   692 — 694,  below),   and 
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plaintiff's  case  several  objections  were  taken :  Ist,  that  it  was  a  Beckham 
contract  intir  partes,  and  not  binding  on  Drake,  who  did  not  sign  it ;  dbakk 
2ndly,  that  the  contract  was  in  its  terms  personal  to  the  parties 
signing  it»  and  the  survivor  of  them,  and  that  there  was  no 
mutuality,  and  therefore  Drake  could  not  sue  or  be  sued  upon  it ; 
drdly,  that  it  was  a  contract  not  to  be  executed  within  a  year,  and 
was  not  signed  by  the  party  charged,  or  his  lawful  agent,  at  least 
not  in  the  name  of  the  firm,  as  required  by  the  Statute  of  Frauds. 
The  Lord  Chief  Baron  overruled  the  objections,  but  gave  the 
defendant  leave  to  move  to  enter  a  nonsuit  on  the  above  grounds, 
leaving  to  the  jury  only  the  question  of  damages,  which  they 
estimated  at  lOOZ.,  and  for  which  amount  a  verdict  was  entered 
for  the  plaintiff. 

Thesiger  having  accordingly  obtained  a  rule  to  enter  a  nonsuit, 

Erie  and  Stammers  showed  cause : 

The  first  objection  is,  that  the  contract  on  which  the  action  is 

brought  is  a  contract  inter  partes,  which  is  binding  only  on  the 

parties  between  whom  it  is  made,  and  excludes  the  idea  of  making 

any  one  liable  but  those  parties ;  and  therefore  that  the  defendant 

Drake  is  not  liable.     But  there  is  no  such  principle  of  law,  even  as 

applicable  to  the  case  of  a  deed,  and  a  fortiori,  none  such  in  the 

case  of  an  agreement  not  under  seal.     A  person  is  bound  who  seals 

a  deed,  although  he  is  no  party  *to  it ;  Salter  v.  Kidgley  (i>.     In        [  •ss  ] 

that  case  Holt,  Ch.  J.,  said,  **  Why  cannot  a  man  oblige  himself 

by  deed,  if  there  be  express  words  for  it,  and  the  deed  is  sealed  by 

him  ?    And  he  made  a  distinction  in  this  case,  that  one  party  to  a 

deed  could  not  covenant  with  another  who  was  no  party,  but  a  mere 

stranger  to  it ;  but  one  who  is  not  a  party  to  a  deed  may  covenant 

with  another   that  is  a  party,  and  thereby  be  bound  by  sealing 

the  deed.**     That  authority   shows    that  a  person  not   a    party 

to  a  deed  may  be  made  liable  to  the  covenants  contained  in  it. 

In  Mr.  Butler's  note  to  Co.  Litt.  s.  874,  n.  141  (2),  it  is  said, 

"Where  three  were  enfeoffed   by  deed,  and  there  were  several 

covenants  in  the  deed  on  the  part  of  the  feoffees,  and  only  two  of 

the  feoffees  sealed  the  deed,  the  third  entered  and  agreed  to  the 

estate  conveyed  by  the  deed,  he  was  bound  in  a  writ  of  covenant 

by  the  sealing  of  his  companions :  2  Boll.  Eep.  63.     In  38  Edw.  III., 

p.  9,  it  is  said,  '  That  if  land  is  leased  to  two  for  years,  and  only 

(1)  Holt's  Eep.  211;   1  Show.  58;  (2)  230  b. 

Carthew,  76. 
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Beckham  one  puts  liis  seal,  but  the  other  agrees  to  the  lease,  and  enters  and 
Drake.  takes  the  profits  with  him,  he  shall  be  charged  to  pay  the  rent, 
though  he  has  not  put  his  seal  to  the  deed.'  "  Brrtt  v.  (^uinhrrlaptd 
is  the  ease  there  referred  to  from  2  Rollers  Rep.  63.  The  next 
objection  is,  that  on  the  face  of  this  contract  Drake  was  excluded 
from  liability,  as  it  was  a  personal  contract  with  Knight  and  Surgey 
only,  and  the  survivor  of  them.  But  there  is  no  express  or  implic^d 
exclusion  of  Drake  from  the  contract,  and  as  he  was  in  partnership 
with  the  other  two,  although  merely  a  dormant  partner,  he  is  jointly 
liable  with  them.  There  are  many  cases  to  show  that  a  dormant 
partner  may  sue  and  be  sued  on  contracts  entered  into  by  his 
co-partners  for  the  benefit  of  the  firm ;  and  any  person  really 
interested  in  a  contract,  although  unknown  to  th<e  other  contracting 
[  '84  ]  party,  is  liable.  The  contract  not  being  under  seal,  and  ♦con- 
sequently in  law  a  parol  contract,  it  is  competent  to  the  plaintiff 
to  show  who  were  the  real  parties  who  entered  into  it.  [They 
cited  Skinner  v.  Stocks  {i),  Cothay  v.  Fe7in€ll{2),  Robson  v.  Dmrn- 
viand  (H),  Alexander  v.  Barker  (4),  Wilson  v.  Hart  (5),  and  Trueman 
r  86  ]  v.  Loder  (6) .]  Emly  v.  Lye  (7) ,  and  Si  f  kin  v.  Walker  (8) ,  may  be  cited 
on  the  other  side  ;  but  those  were  cases  on  bills  of  exchange,  and  are 
therefore  distinguishable ;  and  on  the  former  case  being  cited  in 
Vere  v.  Ashby  (9),  Parke,  J.,  said,  "  The  case  of  the  South  Carolina 
Bank  v.  Case  (lo),  shows,  that  if  a  firm,  consisting  of  several,  carr)- 
on  business  in  the  name  of  one  of  the  partners,  the  whole  firm 
will  be  bound  by  the  acts  done  by  him,  as  representing  the  firm." 

Another  objection  here  is,  that  there  is  no  mutuality ;  but  that 
doctrine  has  been  broken  in  upon,  and  there  are  various  instances 
in  which  an  action  may  lie,  notwithstanding  a  want  of  mutualitj- 
between  the  parties.  A  great  number  of  cases  were  cited  on  the 
argument  in  Beckham  v.  Knight  (ii),  but  Cothay  v.  Fennell  is  a 
decisive  authority  on  this  subject ;  and  according  to  the  rule  there 
laid  down,  the  action  is  maintainable  upon  the  contract,  either 
against  the  person  who  actually  makes  the  contract,  or  against  the 
person  who  in  point  of  law  makes  it :  and  whether  the  contract  be 

(1)  23  E.  R.  337  (4  B.  &  Aid.  437).  (6)  52  R.  R.  895  (3  P.  &  D.  267  ; 

(2)  34  R.  R.  541  (10  B.  &  C.  671).  u  Ad.  &  EL  589). 

(3)  36  R.  R.  569  (2  B.  &  Ad.  303).  (7)  13  R.  R.  347  (15  East,  7). 

(4)  37  R.  R.  658  (2  Cr.  &  J.  133).  (8)  11  R.  R.  715  (2  Camp.  308). 

(5)  7  Taunt.  295.      As  to  this  case,  (9)  34  R.  R.  408  (10  B.  &  C.  288). 
see   Smith's  Leading  Cases,    Vol.   2,  (lO)  32  R.  R.  433  (KB.  &(\427;  2 
p.  224  (p.  405,  nth  ed.)  ;  and  Hiygins  Man.  &  Ry.  459). 

V.  >SVwiV/r,   58  R.  E.  288,  889  (8  M.  &  (11)  44  R.  R.   704  (5  Scott,   r,19  :  4 

W.  pp.  840—845).  Bing.  N.  C.  243). 


VOL.  LX.l  1841.     JIX.     9  MEE.  &  W.  86— 91.  6S3 


express  or  implied  makes  no  diflference.      But  in  truth,  there  is  no     Bkckham 
want  of   mutuality,  for   Drake  might  *have  joined  in  an  action       drake. 
against  the  plaintiff  for  non -performance  of  the  contract  by  him.  [  's?  ] 

Thesiger  and  E,  V.  WilliamSj  contra  : 

The  Court  cannot  come  to  a  conclusion  in  favour  of  the  plaintiff, 
without  overruling  the  decision  of  the  Court  of  Common  Pleas 
in  Beckham  v.  Knight.  *  *  No  doubt  there  are  numerous  1 8^  J 
authorities  to  show,  that  where  a  contract  is  entered  into  in  a  par- 
ticular name,  it  may  be  shown  that  the  party  in  point  of  fact 
entered  into  it  for  another  person,  so  as  to  charge  the  principal ; 
but  here  there  was  no  evidence  of  that  kind,  and  nothing  was  left  to 
the  jury  as  to  the  character  in  which  Knight  and  Surgey  entered 
into  the  contract.  If  that  was  a  question  which  ought  to  have 
been  left  to  the  jury,  it  was  not  so  left.  Although  it  is  competent 
to  one  partner  to  bind  another  in  matters  relating  to  the  partner- 
ship concerns,  yet  that  is  only  when  it  is  done  in  the  partnership 
name :  there  is  no  implied  authority  to  do  so  in  the  partner's  own 
individual  name.  Where  goods  are  sold  to  a  iSrm,  it  is  matter  of 
inquiry  who  are  the  persons  who  constitute  the  firm ;  but  where  the 
contract  is  a  written  one,  you  can  see  by  the  paper  itself  who  it  is 
that  has  entered  into  it. 

(Lord  Abinger,  C.  B.  :  Except  where  the  statute  law  requires  the 
contract  to  be  in  writing,  there  is  no  difference  between  contracts 
written  and  oral.)  , 

Where  goods  are  supplied  to  a  firm,  the  seller  must  show  that  they 
were  so  supplied,  and  that  the  defendants  are  the  members  of  it ; 
but  where  the  contract  is  written,  you  look  to  the  contract  itself 
to  see  who  are  the  parties  to  it.  [They  cited  Myers  v.  Edge  (i),  Emly 
V.  Lye  and  Sxffkin  v.  Walker.^ 

Lord  Abinger,  C.  B.  :  [  90  ] 

I  quite  agree  with  the  statement  of  the  counsel  for  the  defendant, 
that  in  giving  our  judgment  for  the  plaintiff,  we  must  be  taken  to 
disagree  entirely  from  the  opinion  expressed  by  the  Court  of 
Common  Pleas  in  the  action  between  the  same  parties,  and  which 
was  afterwards  brought  before  the  Court  of  Error.  Perhaps  it  is 
unfortunate  that  in  every  case  each  particular  point  mooted  at  the 
Bar  is  not  decided  by  the  Court;  much  litigation  would  probably  be 
avoided  by  it.     It  *was  formerly  very  much  the  practice  of  courts       [  ♦oi  j 

(1)  4  fi.  R.  436  (7  T.  fi.  254). 
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Beckham  of  justice  to  go  out  of  the  particular  question,  and  determine  every 
Drake.  point  which  had  arisen  in  the  case.  But  in  modern  times  it  has 
been  the  usage  of  Judges,  not  to  go  out  of  the  way  to  decide  every 
point  that  arises,  but  to  adjudicate  only  upon  the  point  necessary 
for  the  disposal  of  the  cause.  Had  the  old  practice  continued,  it  is 
probable  that  this  point  would  never  have  arisen  in  this  Court,  as  I 
do  not  believe  there  was,  when  this  case  was  before  the  Court  of 
Error,  any  difference  of  opinion  with  respect  to  the  judgment  of  the 
Court  of  Common  Pleas,  on  the  point  upon  which  they  had  decided 
the  case ;  but  there  was  ground  to  support  the  decision  on  a  point 
of  pleading,  and  upon  that  we  gave  our  opinion  (i).  We  must  have 
affirmed  the  judgment,  whatever  we  might  have  thought  of  the 
points  raised  in  argument  to-day,  and  nothing  was  then  said  by 
the  Court  of  Error  negativing  the  opinion  we  are  about  to  express. 

I  am  of  the  same  opinion  that  I  was  then,  that  the  doctrine 
stated  by  the  Court  of  Common  Pleas — that  where  a  contract  is  in 
writing  between  parties  signing  their  names  to  it,  it  cannot  be  used 
against  other  parties  than  those  who  signed  their  names  to  it — 
cannot  be  supported  either  on  principle  or  authority.  That  position, 
indeed,  is  contradicted  by  the  whole  series  of  authorities  bearing  on 
the  subject. 

There  is  no  question  that  a  contract  in  writing  by  an  agent, 
signed  by  himself,  will  bind  his  principal,  when  the  other  contract- 
ing party  discovers  the  principal,  although  the  contract  was  made 
without  his  knowing  who  the  principal  is:  as,  for  instance,  in  the 
case  of  a  bill  of  lading  signed  by  the  master,  where  the  action  is 
brought  against  the  owners.  It  is  also  the  case  of  every  charier- 
party  which  is  signed  by  the  owner,  where  the  owner  is  rendered 
[  *92  ]  ^liable  by  the  act  of  the  master,  because  the  master  is  his  agent. 
So  it  is  in  a  vast  variety  of  other  cases  which  frequently  occur,  all 
establishing  the  principle,  that  the  parties  really  contracting  are 
the  parties  to  sue  in  a  court  of  justice,  although  the  contract  be  in 
the  name  of  another.  I  say  the  parties  really  contracting,  because 
it  is  possible  that  an  agent,  meaning  to  contract  in  his  own  name, 
is  the  party  to  sue.  An  agent  may  say  to  the  person  with  whom 
he  is  dealing,  *'  I  am  the  person  responsible  in  this  particular 
transaction,"  or  the  other  party  may  say,  **I  hold  you  responsible  to 
me,  though  I  know  your  principal;"  and  that  is  not  an  uncommon 
case,  where  the  party  so  contracting  has  been  held  responsible. 
These  principles,  which  are  sanctioned  as  well  by  the  authorities  as  by 

(1)  1  Scott,  N.  E.  675;   1  Man.  &  Qt.  738  (see  44  B.  B.  704). 
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common  sense,  are  quite  consistent  with  those  cases  where  the  party     Bkckham 
really  meant  a  different  thing,  and  intended  to  bind  the  principal.         dbakb. 

Now  the  contrary  of  this  doctrine  is  stated  as  the  ground  of  the 
decision  in  the  Court  of  Common  Pleas ;  and  the  only  cases  cited 
by  the  Judges  who  follow  the  Lord  Chief  Justice  are  cases  of  bills 
of  exchange,  which  are  quite  different  in  principle  from  those  which 
ought  to  govern  this  case,  and  in  which,  by  the  law  merchant,  a 
chose  in  action  is  passed  by  indorsement,  and  each  party  who 
receives  the  bill  is  making  a  contract  with  the  parties  upon  the  face 
of  it,  and  with  no  other  party  whatever.  That  is  a  class  of  cases 
quite  distinct  in  its  nature  from  the  present.  But  the  law  makes 
no  distinction  in  contracts,  except  between  contracts  which  are  and 
contracts  which  are  not  under  seal.  I  recollect  one  of  the  most 
learned  Judges  who  ever  sat  upon  this  or  any  other  bench  being 
very  angry  when  a  distinction  was  attempted  to  be  taken  between 
parol  and  written  contracts,  and  saying  ''  they  are  all  parol  unless 
under  seal."  If  they  are  written,  they  may  indeed  require  to  be 
stamped ;  but  it  is  the  Act  of  Parliament  which  makes  that  distinc- 
tion ;  the  common  law  makes  none.  A  contract  *under  seal  can  [  *93  ] 
bind  none  but  those  who  sign  and  seal  it.  A  contract  not  under 
seal  is  open  to  all  the  common-law  requirements  and  incidents  of  a 
contract,  whether  in  writing  or  not.  Suppose  these  two  partners 
Knight  and  Surgey  had  made  a  contract  verbally,  not  having  said  a 
word  about  Drake ;  no  question  could  then  have  arisen,  that  Drake 
might  nevertheless  be  made  liable  upon  it.  How  then  does  the  fact 
of  its  being  in  writing,  and  of  their  having  put  their  names  to  it, 
alter  the  case?  The  parties  are  just  in  the  same  situation,  and 
there  can  be  no  difference.  There  is  nothing  affirmative  on  the 
face  of  the  contract  to  show  an  intention  to  exclude  everybody  but 
themselves.  It  is  open  to  the  defendant  Drake  to  show  such  an 
intention,  but  unless  it  be  shown,  the  objection  does  not  arise. 
When  goods  are  ordered  to  be  sent  to  a  particular  house  by  name, 
and  they  are  so  sent,  the  parties  sending  them  are  entitled  to  sue 
the  real  principal,  whenever  they  discover  who  the  real  principal 
is;  and  they  are  at  liberty  to  proceed  against  him  upon  the  contract, 
whether  written  or  not,  if  signed  only  by  an  agent. 

Now  in  the  present  case  the  record  states,  that  the  defendant  Drake, 
and  Knight  and  Surgey,  were  connected  in  partnership  together  in 
the  business  of  type-founders ;  that  is  admitted  by  the  pleadings  ; 
and  then  it  is  stated  that  the  defendants  entered  into  this  contract 
with  the  plaintiff,  the  object  of  which  was  a  permanent  engagement. 


686  1841.     EX.     9  MEE.  &  W.  93—94.  [r.b- 

Bkckham  What  is  the  evidence?  That  they  formed  a  partnership  on 
Drake.  the  Ist  of  January,  1834,  and  in  the  month  of  August  of  the 
same  year  the  plaintiff  was  by  a  verbal  contract  engaged  in 
the  service  of  the  concern.  In  whose  service  was  he'?  It  is 
admitted  he  was  in  the  service  of  the  firm.  It  is  true  he  was 
hired  by  a  contract  to  which  Drake  was  personally  no  party; 
but  he  was  hired  to  serve  the  partnership,  in  a  business  from 
which  Drake  derived  an  immediate  benefit.  Then  the  parties 
were  desirous  of  fixing  him  by  a  permanent  engagement,  he  being 
L  *''^^  ]  a  very  skilful  ^person  ;  upon  which  the  plaintiff  enters  into  this 
contract  with  Knight  and  Surgey,  on  behalf  of  themselves  and 
Drake,  by  which  he  is  to  serve  the  partnership,  consisting  of 
themselves  and  Drake,  for  seven  years ;  and  he  continues  to  serve 
them  accordingly  for  two  years,  from  1834  to  1836,  when  the 
partnership  and  business  stopped.  He  was,  therefore,  in  the 
service  of  the  partnership  of  which  Drake  was  the  principal  partner ; 
he  was  working  the  whole  time  for  Drake's  benefit ;  he  was  working 
under  a  contract,  not  to  serve  them  separately  or  conjointly  in  any 
other  concern,  but  in  the  very  concern  in  which  they  were  in  partner- 
ship with  Drake.  What  profits  were  made  were  equally  for  Drake^s 
benefit  as  for  the  rest  of  the  firm,  and  the  wages  paid  were  equally 
Drake's  money.  Then  in  the  month  of  June,  1836,  the  business 
not  being  very  profitable,  Drake  thinks  fit  to  stop  the  concern,  and 
discharges  all  the  workmen,  and  the  plaintiff  amongst  the  rest. 
What  right  had  he  to  discharge  the  plaintiff,  except  he  was  a  party 
to  the  agreement  ?  Knight  and  Surgey  were  alive,  but  the  service 
was  put  an  end  to  by  Drake ;  he,  assuming  the  right  to  act  as  he  did 
under  the  circumstances,  discharges  the  plaintiff  with  the  other 
workmen.  It  appears  to  me,  upon  the  whole,  that  it  cannot  be 
denied  that  this  was  a  contract  made  by  these  persons,  in  the  terms 
of  the  declaration, — on  behalf  of  themselves  and  Drake ;  being 
made  by  the  two  other  partners  with  his  implied  assent,  and  being 
necessary  in  order  to  carry  on  the  joint  trade  in  which  all  three 
were  engaged.  It  seems  to  me  to  be  opposed  to  every  rule  of  law 
to  say,  that  a  man  who  has  by  his  partners  entered  into  a  contract, 
he  himself  being  afterwards  allowed  to  carry  on  the  business,  is  not 
bound  by  that  contract.  All  the  partners  in  the  concern,  as  it 
appears  to  me,  were  equally  bound  by  this  contract.  I  think,  there- 
fore, the  declaration  is  sufiBciently  proved,  and  that  there  is  no  more 
objection  in  point  of  law  than  in  point  of  pleading  to  the  form  of 
the  contract. 
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Upon  these  grounds,  I  am  of  opinion  that  the  judgment  *of  the     Bbckuah 
Court  of  Common  Pleas  was  wrong ;  and  it  is  more  than  probable       dkakb. 
that  the  Judges  who  formed  the  Court  of  Error  were  also  of  that        [  *^o  ] 
opinion,  though  we  did  not  think  it  necessary  to  give  any  judgment 
upon  that  ground,  there  being  another  clear  ground  to  support  the 
judgment. 

Parke,  B.  : 

The  main  point  to  be  considered  in  this  case  JB,  whether  the 
principle  laid  down  by  the  Court  of  Common  Pleas,  in  the  case  of 
Bechlunn  v.  Knir/ht,  as  to  the  distinction  between  contracts  by  parol, 
or  implied  contracts,  and  express  contracts  in  writing  not  under 
seal,  and  the  liability  of  an  undisclosed  principal  or  dormant 
partner  to  be  sued  thereon,  is  correct  in  point  of  law.  Had  it  not 
been  for  the  statement  made  by  the  Lobd  Chief  Baron,  I  should 
have  certainly  wished  for  a  little  time,  not  so  much  for  the  purpose 
of  considering  this  case,  as  of  consulting  the  other  Judges  who  sat 
in  the  Court  of  Error,  whether  their  judgment  was  clear  against  the 
opinion  which  the  Court  of  Common  Pleas  entertained  upon  this 
point.  I  was  one  of  the  Judges  who  considered  that  case  with  a 
view  to  the  discussion  in  the  Exchequer  Chamber,  but  happened 
not  be  present  at  the  time  it  was  argued;  and  speaking  for 
myself,  I  should  certainly  have  concurred  in  that  which  is  sug- 
gested to  have  been  the  opinion,  on  this  point,  of  the  Judges  who 
were  present.  The  case  of  Beckham  v.  Knight  for  the  first  time 
discloses  an  intimation  of  there  being  any  difference  between  such 
contracts ;  and  I  cannot  help  thinking  that  there  has  been  a 
mistake,  in  applying  to  contracts  which  are,  in  point  of  law,  parol, 
although  reduced  into  writing,  the  doctrine  which  is  applicable 
exclusively  to  deeds, — regularly  framed  instruments  between  certain 
parties.  Those  parties  only  can  sue  or  be  sued  upon  an  indenture, 
who  are  named  or  described  in  it  as  parties ;  but  this  doctrine  is 
applicable  to  deeds  only,  and  I  was  not  aware  of  any  opinion  being 
entertained,  before  this  case  occurred,  that  the  same  rule  extended 
to  *all  written  contracts.  With  regard  to  the  practice  on  this  subject,  [  •96  ] 
it  must  be  familiar  to  everyone  that  there  are  innumerable  mercantile 
contracts  in  writing,  where  the  real  principal,  when  disclosed,  is  made 
liable,  though  the  contract  is  entered  into  by  another;  and  many  cases 
have  been  cited  to  the  Court  in  the  course  of  the  argument,  to  show 
that  where  a  contract  is  made  in  another  name  than  that  of  the  real 
principal,  the  real  principal  can  sue  and  be  sued.     In  the  cases  of 
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Bbokham  Cothay  v.  Fennell,  and  Robson  v.  Drummond,  the  contract  was  in 
Dbakk.  writing ;  and  in  Wilson  v.  Harty  and  Trueman  v.  Loder,  the 
disclosed  principal  was  held  liable  upon  a  written  contract  for  the 
purchase  of  goods,  although  the  contract  was  executed  in  the  name 
of  the  agent.  The  doctrine  rests  upon  this  principle,  that  the  act 
of  the  agent  was  the  act  of  the  principal,  and  the  subscription  of 
the  agent  was  the  subscription  of  the  principal ;  and  I  am  not 
aware  of  the  existence  of  any  cases  in  which  a  distinction  has  been 
suggested  between  a  contract  which  has  been  entered  into  by  one 
individual  for  another,  or  by  two  individuals  for  themselves  and 
another,  as  to  the  liability  of  the  principal  to  be  sued.  The  case  of 
bills  of  exchange  is  an  exception,  which  stands  upon  the  law 
merchant ;  and  promissory  notes  another,  for  they  are  placed  on  the 
same  footing  by  the  statute  of  Anne.  In  neither  of  these  can  any 
but  the  parties  nam6d  in  the  instrument,  by  their  name  or  firm,  be 
made  liable  to  an  action  upon  it. 

My  opinion,  therefore,  clearly  is,  after  a  good  deal  of  considera- 
tion of  the  case  when  it  was  in  the  Court  of  Error,  and  that  opinion 
has  been  confirmed  by  the  present  argument,  that  the  decision  of 
the  Court  of  Common  Pleas  cannot  be  supported,  and  consequently 
that  there  is  no  ground  for  the  rule  to  enter  a  nonsuit. 

There  were  some  other  minor  questions  in  this  case  discussed  at 
the  Bar.  I  think  Mr.  Williams  has  fairly  stated  the  law  upon  the 
[  *97  ]  subject.  In  the  first  place,  I  agree  that  ^inasmuch  as  the  defendant 
Drake  has  not  subscribed  this  instrument  with  his  own  hand,  it 
must  be  made  out  that  he  is  a  party  to  it  in  point  of  law,  and  that 
he  authorized  Knight  and  Surgey  to  sign  it  on  his  behalf.  I  think 
that  is  shown  by  the  fact  of  his  being  a  partner  in  the  trade,  and 
sharing  the  profits  of  it.  Being  a  dormant  partner,  he  authorizes 
the  ostensible  partners  to  enter  into  such  contracts  as  are  usually 
entered  into  in  the  course  of  such  a  business.  Then  the  question 
will  be,  whether  this  contract  is  of  that  description.  I  see  no 
reason  to  doubt  that  it  is,  being  a  contract  fairly  and  reasonably 
entered  into  for  the  purpose  of  employing  and  retaining  the 
workmen  necessary  to  carry  on  such  a  concern.  Then  it  is  said  it 
would  be  a  hardship  on  this  party  to  be  made  liable  upon  a  contract 
of  which  he  cannot  have  the  benefit ;  but  he  had  the  benefit  of  it, 
and  had  a  right  to  sue  upon  it,  if  the  plaintiff  withheld  his  services 
for  the  period  of  time  stipulated,  provided  Knight  and  Surgey  should 
so  long  live.  Again,  it  is  said  that  this  is  not  a  contract  in  the 
ordinary  course  of  mercantile  transactions,  because  there  is  a  penalty 
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attached  to  it ;  but  no  authority  has  been  cited,  either  here  or  by  Beckham 
the  counsel  in  the  Court  of  Common  Pleas,  for  the  position,  that  a  Drake. 
party  cannot  bind  another  by  an  agreement  in  which  there  is  a 
penalty.  I  am  not  aware  that  there  is  any  authority  for  it,  and  1 
do  not  see  any  reason  for  it  in  principle :  I  see  no  objection  to  a 
partner  entering  into  an  agreement  with  workmen,  or  into  a 
covenant,  to  which  there  is  a  penalty  attached.  On  the  whole, 
therefore,  I  quite  agree  with  the  opinion  of  my  Lord  in  this  case, 
that  there  was  an  implied  authority  communicated  by  the  defendant 
to  his  partners  to  enter  into  this  agreement.  But  I  agree,  also, 
that  it  is  necessary  to  make  out  that  the  partners  meant  to  pursue 
that  authority,  and  meant  to  make  a  contract  on  behalf  of  their 
co-partner  Drake  and  themselves,  in  order  to  make  the  partner- 
ship liable.  That  is  rather  a  question  of  fact  than  of  law ;  *and  [  '98  ] 
the  facts  which  are  submitted  for  the  consideration  of  the  Court, 
from  which  to  draw  that  inference,  are  sufficient,  in  my  opinion,  to 
enable  us  to  come  to  the  conclusion  that  the  contract  was  for  the 
benefit  of  the  partnership.  The  defendant  is  bound  as  a  partner  to 
know  what  contracts  have  been  made,  and  it  is  incumbent  upon 
him  to  show,  in  order  to  get  rid  of  his  liability,  that  it  was  the 
intention  of  the  parties  to  the  contract  that  he,  Drake,  should  not 
be  bound,  but  Knight  and  Surgey  only  :  that  is  a  matter  of  fact  for 
the  jury,  but  I  do  not  find  that  any  evidence  was  laid  before  them 
tending  to  such  a  conclusion.  It  seems  to  me,  therefore,  that  all 
those  propositions  which  are  necessary  in  point  of  law  to  be  proved, 
in  order  to  render  the  defendant  Drake  liable,  are  made  out  in  the 
present  case ;  and  judging  from  the  whole  evidence  taken  together, 
I  think  Drake  was  bound,  and  that  the  result  is  that  he  is  liable 
upon  this  contract. 

If  the  plaintiff  entered  into  the  contract  in  ignorance  of  Drake 
being  a  real  partner,  the  case  would  be  within  the  same  principle 
of  law  which  applies  to  the  introduction  of  a  principal  before 
unknown,  where  the  party  who  contracted  upon  the  supposition 
that  the  agent  was  the  principal,  is  entitled  to  all  the  same  benefits 
and  rights,  and  stands  precisely  in  the  same  situation,  as  he  would 
have  been  if  he  had  been  aware  of  the  real  principal.  For  all 
questions  between  partners  are  no  more  than  illustrations  of  the 
same  questions  as  between  principal  and  agent. 

In  this  case,  therefore,  it  seems  to  me,  entertaining  the  greatest 
respect  for  the  decision  of  the  Court  of  Common  Pleas,  that  they 
were  in  error  in  supposing  there  was  a  difference  in  this  respect 
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Bbckham     between  written  and  parol  contracts.     I  apprehend  that  an  undis- 

Drake.       closed  principal  may  be  made  liable  as  soon  as  disclosed,  subject  to 

all  the  equities  between  the  parties ;  and  that  the  distinction  which 

is  to  be  found  in  the  authorities  applies  to  deeds  only ;  and  that 

therefore  our  judgment  ought  to  be  for  the  plaintiff. 

[  99  ]  GUBNEY,   B.  : 

I  agree  entirely  in  the  opinion  expressed  by  my  Lord  and  my 
brother  Parke,  that  this  was  a  contract  made  with  two  of  the 
partners,  by  whom  the  business  was  conducted,  for  the  benefit  of 
all  the  partners,  and  that  the  circumstance  of  the  defendant  being 
a  dormant  partner  accounts  for  his  not  being  named  in  the 
contract;  but  it  is  a  contract  for  the  benefit  of  all  the  partners, 
as  well  those  known  to  the  world  as  the  one  remaining  unseen,  and 
it  seems  to  me  to  be  clear  that  there  was  an  implied  authority 
to  them  to  enter  into  the  contract  with  the  plaintiff  for  the  benefit 
of  the  whole  firm.  I  am  of  opinion,  therefore,  that  the  defendant 
Drake  is  liable  in  this  case. 

EoLFE,  B. : 

I  am  of  the  same  opinion.  The  only  doubt  I  had  in  the  case  was, 
how  far  we  could  decide  in  the  face  of  the  judgment  of  the  Court  of 
Common  Pleas ;  but  for  the  reason  stated  by  my  Lord,  and  from  my 
own  recollection  of  what  passed  in  the  Court  of  Error,  1  am  fully  pre- 
pared to  concur  in  the  opinion  expressed  by  the  rest  of  the  Court ; 
and  I  think  that  the  decision  in  Beckliam  v.  Knight  must  be  con- 
sidered as  being  virtually  overruled,  quoad  the  reasoning  applicable 
to  the  present  case,  attributed,  and  I  have  no  doubt  correctly  attri- 
buted, to  the  learned  Judges  who  gave  their  opinion  on  that  occasion. 

The  question  resolves  itself  into  a  very  short  point ;  whether  or 
not  Knight  and  Surgey,  under  all  the  circumstances  of  this  case, 
entered  into  the  contract  on  their  own  account,  or  for  themselves 
and  Drake.  Perhaps  Mr.  Erie  has  stated  the  proposition  of  law 
applicable  to  the  case  somewhat  too  broadly  against  himself.  I  do 
not  know  that  in  every  case  it  is  necessary,  where  you  enter  into  a 
contract  with  partners,  to  show,  in  order  to  charge  them  all,  that 
benefit  will  necessarily  result  to  the  firm.  There  may  be  cases  in 
which  the  partnership  would  be  bound,  although  that  might  not  be 
[  *ioo  ]  the  case ;  but  it  must  always  be  a  strong  *fact  to  show  that  the 
partners  acted  for  the  firm,  if  it  be  established  that  the  contract 
was  for  the  benefit  of  the  firm.     The  point  to  be  considered  in  each 
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case  is,  is  the  party  acting  for  himself  alone,  or  on  account  of  the 
firm  ?  That  the  parties  were  acting  in  this  case  on  behalf  of  the 
firm,  is  abundantly  clear :  they  were  making  all  the  arrangements 
necessary  to  carry  on  the  business,  and  it  may  therefore  fairly 
be  assumed  that  the  defendant  gave  authority  for  this  contract 
to  be  entered  into,  which  was  one  of  the  arrangements  necessary 
for  carrying  on  the  business.  In  pursuance  of  that  authority  the 
contract  was  entered  into ;  or  at  least  it  would  naturally  flow  from 
such  an  authority.  I  think  it  is  perfectly  obvious  that  it  was  made 
on  behalf  of  the  firm,  and  that  the  plaintiff  is  entitled  to  retain  the 
verdict.     The  rule  must  therefore  be  discharged. 

Rule  discharged. 


Beckham 

r. 

Drake. 


IN  THE  EXCHEQUER  CHAMBER. 


184B. 
Feb,  6. 

Exchequer 
Ch/i  ruber, 

11  M.  &  W. 
315] 


(In  Error  from  .the  Court  of  Exchequer.) 
DEAKE  AND   Others  v.   BECKHAM. 

(II  Meeson  &  Welsby,  315—319;  S.  C.  12  L.  J.  Ex.  486.) 
This  was  a  writ  of  error  upon  the  judgment  of  the  Court  of 
Exchequer  in  the  case  of  Beckham  v.  Drake  and  others  (i),  and  was  r 
argued  in  last  Trinity  Vacation  (2),  by  E.  V.  Williams  for  the 
plaintiffs  in  error,  and  by  Stammers  for  the  defendant  in  error. 
Two  questions  were  raised;  first,  whether  the  cause  of  action 
mentioned  in  the  declaration  passed  to  the  assignees  of  the  plaintiff 
below,  on  his  bankruptcy  (a) ;  and  secondly,  whether  the  action  was 
maintainable  against  all  the  three  defendants  below,  two  of  them 
only  having  signed  the  written  contract  with  the  plaintiff.  On  both 
these  points  the  arguments  were  in  ^substance  the  same  as  in  the  [  *316  j 
Court  below.  Crofton  v.  Poole  (4)  and  Hillary  v.  Morris  (5)  were 
cited  for  the  plaintiffs  in  error,  in  addition  to  the  cases  mentioned 
in  the  Court  of  Exchequer. 

The  Court  took  time  to  consider,  &nd  their  judgment  was  now 
delivered  by 

Lord  Denman,  Ch.  J. : 

This  was  an  action  of  assumpsit  on  a  special  agreement.     The 

Maule,     J,f    and 


(1)  P.  678,  above  (8  M.  &  W.  846; 
9  M.  &  W.  79). 

(2)  June  27th,  1842,  before  Lord 
Denraan,  Ch.  J.,  Tindal,  Ch.  J., 
l*atte8on,  J.,  Williams,  J.,  Coleridge, 


J.,    Coltiuan,    J., 
Cresswell,  J. 

(3)  See  p.  680,  above. 

(4)  35  R.  E.  380  (1  B.  &  Ad.  568). 

(5)  5  Car.  &  P.  6. 

44—2 


692  1843.     EX.  CH.     11  MEE.  &  W.  316—817.  -r.r. 


Drake  declaration  alleged,  that  the  three  defendants  were  in  partnership 
Beckham,  as  type  founders ;  that  Knight  and  Surgey  were  the  ostensible 
partners,  and  Drake  a  secret  partner ;  that  Knight  and  Surgey,  on 
behalf  of  themselves  and  Drake  as  such  partners,  entered  into  an 
agreement  with  the  plaintiff,  whereby  they  agreed  to  employ  him  as 
their  foreman  for  seven  years,  at  the  wages  of  three  guineas  a  week ; 
that  he  served  them  in  that  capacity  part  of  the  term,  and  was 
willing  to  serve  during  the  residue,  but  the  defendants,  on  (be,  before 
the  expiration  of  the  seven  years,  dismissed  him  from  their  service. 

The  defendants  Drake  and  Surgey  pleaded,  amongst  other 
things,  the  bankruptcy  of  the  plaintiff,  and  that  the  cause  of 
action  in  the  declaration  mentioned  accrued  before  the  bankruptcy. 
Knight  suffered  judgment  by  default. 

To  this  plea  the  plaintiff  demurred,  and  on  that  demurrer  judg- 
ment was  given  in  the  Court  below  for  the  plaintiff :  whereupon  the 
defendants  brought  a  writ  of  error,  which  was  argued  before  us 
after  last  Trinity  Term. 

On  the  argument  of  the  case,  two  questions  were  raised  for  our 
consideration.  First,  whether  the  right  of  action  in  respect  of 
the  breach  of  contract  laid  in  the  declaration  passed  to  the 
assignees  of  the  bankrupt,  for  the  benefit  of  his  creditors,  or 
[  ♦317  ]  remained  in  him :  and  secondly,  whether  *the  bankrupt,  if  entitled 
to  sue  for  the  breach  of  contract,  could  maintain  his  action  against 
the  three  defendants.  Upon  this  latter  point  it  may  suffice  to  say, 
that  as  the  contract,  although  in  writing,  was  not  under  seal,  we 
must  construe  it  by  the  rest  of  the  averment,  that  it  was  made  on 
behalf  of  Drake  as  well  as  the  two  partners  who  signed  it,  and 
therefore  all  the  three  partners  were  properly  made  defendants  in 
an  action  for  the  breach  of  it. 

The  other  question  is  attended  with  more  difficulty.  According 
to  the  general  scope  and  spirit  of  the  bankrupt  laws,  as  Lord  Chief 
Justice  Eyre  expresses  it  in  Smith  v.  C(yffin  (i),  "  every  beneficial 
interest  which  the  bankrupt  has  shall  be  disposed  for  the  benefit 
of  his  creditors;  "  and  Buller,  J.,  in  the  same  case  said,  "The 
object  of  the  statutes  of  bankrupts  was,  that  everything  belonging  to 
the  bankrupt  that  can  be  turned  into  profit,  shall  pass  by  the 
assignment  for  the  benefit  of  the  creditors :  *'  and  they  held  accord- 
ingly, that  the  right  to  bring  a  real  action  passed  to  the  assignees 
of  a  bankrupt.  So,  in  Wright  v.  Fairfield  (2),  Lord  Tbnterden  said, 
that  the  object  of  the  statute  6  Geo.  IV.  c.  16,  was  to  give  to  the 

(I)  2  n.  Bl.  444,  461.  (2)  2  B.  &  Ad.  727. 
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assignees,  for  the  benefit  of  the  creditors,  every  beneficial  matter       Dbakb 

belonging  to  the  bankrupt's  estate  ;  and  it  was  held  by  the  Coubt,     bbckham. 

that  the  right  to  sue  for  a  breach  of  a  contract  to  supply  stones, 

which  right  accrued  before  the  bankruptcy,  passed  to  the  assignees ; 

nor  was  it  considered  to  be  any  objection  that  the  damages  were 

unliquidated.     Lord  Tenterden  considered  that  the  right  of  action 

was  part  of  the  bankrupt's  personal  estate.     Again,  in  Raymond  v. 

Fitch  (1),  Lord  Abingbr,  in  giving  the  judgment  of  the  Court,  said 

that  "  the  personal  representative  may  sue,  not  only  for  all  debts 

due  to  the  deceased  by  specialty  or  otherwise,  but  for  all  covenants, 

and  indeed  for  all  contracts  with  his  testator,  broken  in  his  lifetime ; 

and  the  reason  appears  to  be  that  *these  are  choses  in  action,  and       [  *3i8  ] 

are  parcel  of  the  personal  estate,  in  respect  of  which  the  executor 

represents  the  person  of  the  testator,  and  is  in  law  the  testator's 

assignee."     An  executor  may  represent  his  testator  more  perfectly 

than  an  assignee  represents  the  bankrupt,  but  all  the  personal  estate 

of  the  bankrupt,  which  can  be  turned  to  profit,  vests  in  the  assignee : 

and  this  case  recognises  rights  of  action  as  parcel  of  the  personal 

estate,  and  they  may  be  turned  to  profit ;  the  assignee,  therefore,  as 

a  general  rule,  takes  them  under  the  assignment.    Many  other  cases 

might  be  quoted,  in  which  the  same  rule  has  been  recognised. 

But  it  was  argued  that  there  were  several  exceptions  to  that  rule, 
and  that  this  case  falls  within  one  or  the  other  of  those  exceptions. 
One  exception  stated  was,  that  the  assignees  cannot  recover  in 
respect  of  the  personal  labour  of  the  bankrupt ;  for  which  Chippen- 
dale V.  Tomlinson  (2)  was  cited  ;  but  that  case  related  to  the  labour 
of  the  bankrupt  bestowed  after  the  assignment,  and  would  be  mani- 
festly inapplicable  to  a  claim  for  the  wages  of  labour  which  accrued 
due  before  the  bankruptcy ;  and  it  appears  to  be  quite  as  inapplicable 
to  a  right  of  action  in  respect  of  a  breach  of  contract,  vested  in  the 
bankrupt  before  his  bankruptcy,  although  that  contract  related  to 
his  personal  labour. 

The  counsel  for  the  defendants  in  error  then  relied  upon  another 
class  of  cases,  in  which  it  has  been  held  that  contracts  for  the  per- 
sonal skill  of  a  bankrupt  do  not  pass  to  his  assignees :  but  they 
also  are  inapplicable,  for  it  is  not  necessary  that  the  plaintiffs  in 
error  should  contend  that  the  contract  passed  to  the  assignees  ;  it 
suflSces  if  they  can  show  that  the  right  of  action,  vested  in  the 
bankrupt  before  his  bankruptcy,  passed  by  the  assignment.  But  it 
was  further  argued,  that,  as  this  contract  related  to  the  person  of 

(1)  41  R.  R  797  (2  Cr.,  M.  &  R.  688).  (2)  Cooke's  Bankrupt  Law,  106. 
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Fr.r. 


Drake 

V, 

Beckham. 

[•319] 


the  bankrupt,  the  right  of  action  would  not  pass.  *There  is  no 
doubt  that  a  right  of  action  for  an  injury  to  the  body  or  feelings 
of  a  trader,  arising  from  a  tort,  independent  of  contract,  does  not 
pass  to  his  assignees;  ex,  gr.  for  an  assault  and  battery,  or  for 
blander,  or  for  the  seduction  of  a  child  or  servant ;  and  the  same 
may  be  said  of  some  personal  injuries  arising  out  of  breaches  of 
contract,  such  as  contracts  to  cure  or  to  marry ;  and  if,  in  the  cases 
last  supposed,  a  consequential  damage  to  the  personal  estate  follows 
from  the  injury  to  the  person,  that  may  be  so  dependent  upon  and 
inseparable  from  the  personal  injury,  which  is  the  primary  cause  of 
action,  that  no  right  to  maintain  a  separate  action  in  respect  of  such 
consequential  damage  will  pass  to  the  assignees  of  a  bankrupt.  In 
all  those  cases  the  primary  cause  of  action,  if  of  a  nature,  properly 
speaking,  personal,  and  the  right  to  maintain  it,  would  die  with  the 
bankrupt.  In  the  present  case,  although  the  contract  was  for  the 
personal  skill  and  labour  of  the  bankrupt,  the  breach  of  that  con- 
tract does  not  appear  to  cause  him  any  other  injury  than  the 
diminution  of  his  personal  estate.  In  the  cases  referred  to,  the 
injury  (if  any)  to  the  personal  estate  is  a  consequence  of  an  injury 
to  the  person ;  in  this  case  the  injury  to  the  person  (if  any)  is  a 
consequence  of  the  injury  to  the  personal  estate.  The  injury  to  the 
personal  estate  is  therefore  in  this  case  the  primary  and  substantial 
cause  of  action ;  and  we  think  that,  according  to  the  authorities, 
such  right  of  action  would  pass  to  the  assignees  as  part  of  the 
personal  estate,  it  being  a  matter  belonging  to  the  bankrupt, 
whereof  profit  may  be  made. 

For  these  reasons,  it  appears  to  us  that  the  judgment  of  the 

Court  below  must  be  reversed. 

Judgment  reversed. 


1841. 
Nov.  9. 

Exch,  of 
Pleas. 

[113] 


GRANT  V.  ELLIS  (i). 

(9  Meoson  &  Welsby,  113— 128;  S.  C.  11  L.  J.  Ex.  228.) 

The  Real  Property  Limitation  Act,  1833  (3  &  4  Will.  ^V^  c.  27),  s.  2  (2), 
does  not  apply  to  rent  reserved  on  a  demise. 

Beplevin.  Cognisance  by  the  defendant,  as  the  bailiff  of  William 
Pexton,  for  rent  in  arrear  due  from  one  Harriet  Stuart  Smetham, 
under  a  demise  at  a  yearly  rent. 


(1)  Followed  in  Zouvhe  v.  Ikilhuic 
(1875)  L.  E.  10  Ex.  182.  44  L.  J.  Ex. 
109,  and  distinguished  in  Irish  Land 
Commieeion  v.  Grants  10  App.  Cas. 
26.— A.  C. 


(2)  Repealed  by  the  E.  P.  L.  Act. 
1874  (37  &  38  Vict.  c.  57),  s.  9,  and 
replaced  by  sect.  1  of  that  Act,  which 
provides  that  the  period  of  limitation 
shall  be  twelve  years. — ^A.  C. 
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2nd  cognisance,  for  rent  in  arrear  due  from  Nugent  Kirkland  and       Grant 
Thomas  Gould,  under  a  similar  demise.  Ellis. 

8rd  cognisance,  that  one  David  Burnsall,  before  and  at  the  time 
of  the  making  of  the  indenture  hereinafter  next  mentioned,  was 
seised  in  his  demesne  as  of  fee  of  and  in  a  certain  piece  of  ground, 
on  part  whereof  the  said  dwelling-house  in  which  &c.,  at  the  said 
time  &c.,  had  been  erected  and  stood,  with  the  appurtenances, 
situate  &c. ;  and  being  so  seised  as  aforesaid,  to  wit,  on  the  6th 
July,  1764,  by  a  certain  indenture  of  lease  then  made  &c.,  the  said 
David  Burnsall  demised  unto  Jacob  Leroux,  his  executors,  adminis- 
trators, and  assigns,  all  the  said  piece  of  ground  &c.,  from  Michaelmas 
then  last  past  for  ninety-nine  years,  at  the  yearly  rent  of  25Z.,  pay- 
able quarterly  on  the  usual  days;  and  the  said  Jacob  Leroux 
covenanted  for  the  payment  of  such  rent  accordingly ;  by  virtue  of 
which  said  demise  the  said  Jacob  Leroux  thereupon,  to  wit  &c., 
entered  *ifec.  The  title  to  the  reversion  in  fee  immediately  expectant  [  •lu  ] 
on  the  determination  of  the  said  term,  was  then  deduced  through 
various  conveyances  &c.  down  to  William  Pexton,  under  whom  the 
defendant  made  cognisance  for  the  same  amount  of  rent  as  that 
mentioned  in  the  other  cognisance. 

To  the  first  cognisance  the  plaintiff  pleaded  in  bar,  that  the 
demise  in  that  cognisance  mentioned  was  made  by  an  indenture 
of  lease  theretofore,  to  wit,  on  the  6th  day  of  July,  1764,  made 
between  one  David  Burnsall,  who  was  then  seised  in  his  demesne 
as  of  fee  of  and  in  the  premises  hereinafter  mentioned  to  have  been 
demised,  of  the  one  part,  and  Jacob  Leroux  of  the  other  part ;  and 
whereby  the  said  David  Burnsall  demised  a  certain  piece  of  ground, 
on  part  whereof  the  said  dwelling-house  in  which  &c.,  and  at  the 
said  time  when  Sec,  had  been  erected  and  stood,  and  on  which  the 
said  dwelling-house  was  afterwards  erected,  to  have  and  to  hold  the 
same  unto  the  said  Jacob  Leroux,  his  executors,  administrators,  and 
assigns,  from  Michaelmas  Day  then  last  for  ninety-nine  years,  at 
the  yearly  rent  of  25/.,  payable  quarterly,  &c. :  and  that  the  rever- 
sion of  the  said  David  Burnsall  of  and  in  the  said  demised  premises, 
expectant  on  the  end  or  other  sooner  determination  of  the  said 
demise,  and  all  his  estate  and  interest  therein,  more  than  twenty 
years  before  the  right  to  distrain  for  the  said  arrears  of  rent  in  the 
said  first  cognisance  mentioned,  or  any  part  of  those  arrears,  first 
accrued,  by  divers  mesne  assignments  thereof  before  then  made, 
legally  came  to  and  vested  in  divers  persons,  and  amongst  others 
eventually  to  John  Taylor,  Robert  Stubbing,  and  James  Iveson, 
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Grant       who  then  became  and  were  seised  as  joint-tenants  in  their  demesne 

Ellis.  ^^  of  fee  of  and  in  the  said  reversion  of  and  in  the  said  demised 
premises.  And  the  plaintiff  farther  says,  that  the  said  John  Taylor 
afterwards,  to  wit  on  the  18th  June,  1836,  died,  and  afterwards  the 
said  reversion  of  and  in  the  said  demised  premises,  expectant  on 

[  *115  ]  *the  end  or  other  sooner  determination  of  the  said  demise,  to  wit, 
on  the  2nd  August,  1836,  by  assignment  thereof  then  made,  came 
from  the  said  Eobert  Stubbing  and  James  Iveson,  and  legally  vested 
in  the  said  William  Pexton :  And  that  for  and  during  a  long  period 
of  time,  exceeding  twenty  years,  to  wit,  for  twenty-five  years  next 
preceding  the  time  when  the  right  to  make  the  distress  in  the  said 
first  cognisance  mentioned  first  accrued,  and  for  respective  periods 
exceeding  twenty  years,  to  wit,  of  twenty-five  years  each,  next  pre- 
ceding the  time  when  the  right  to  make  a  distress  for  any  of  the 
said  respective  arrears  of  rent  in  the  said  first  cognisance  mentioned 
first  accrued,  none  of  the  said  rent  reserved  by  the  said  indenture 
had  ever  been  paid  or  received  :  And  the  persons  who  were  entitled 
to  the  same  rent,  and  in  the  receipt  thereof,  hereafter  mentioned,  to 
wit,  the  said  John  Taylor,  Robert  Stubbing,  and  James  Iveson,  more 
than  twenty-five  years  before  the  time  when  the  right  of  making  the 
said  distress  in  the  said  first  cognisance  mentioned  for  the  first  quarter 
of  the  rent  therein  mentioned  to  have  been  distrained  for  accrued,  to 
wit,  on  the  25th  December,  1806,  became  and  were  out  of  the  receipt 
of  the  said  rents  so  reserved  as  aforesaid,  and  then  wholly  discontinued 
such  receipt,  or  any  receipt  of  the  same  rent  or  any  part  thereof ; 
and  the  right  of  distraining  for  certain  arrears  of  the  said  rent,  to 
wit,  for  one  quarter  of  a  year  of  the  said  rent  which  then  became 
and  was  due,  then  accrued  to  the  said  John  Taylor,  Eobert  Stubbing, 
and  James  Iveson  :  And  that  the  said  John  Taylor,  Robert  Stubbing, 
and  James  Iveson,  and  the  said  William  Pexton  have  always,  since 
the  said  time  when  the  said  John  Taylor,  Robert  Stubbing,  and 
James  Iveson  so  became  out  of  the  receipt  of  the  said  rent  as  afore- 
said, in  the  said  first  cognisance  mentioned,  and  so  discontinued  the 
receipt  of  the  same  as  aforesaid,  remained  and  been  out  of  the  receipt 

[  *i  It)  J  of  the  said  rent  or  of  any  part  thereof,  *and  none  of  the  same  has  ever 
since  been  paid,  received,  or  distrained  for  or  sued  for  until  the  time 
of  the  making  of  the  said  distress  in  the  said  first  cognisance,  and 
for  the  arrears  of  rent  therein  mentioned ;  and  that  the  right  of 
making  a  distress  for  any  of  the  said  arrears  of  rent  in  the  said  first 
cognisance  mentioned  to  have  been  distrained  for,  arose  and  accrued 
to  the  said  William  Pexton  more  than  twenty  years  since  the  time 
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when  the  said  John  Taylor,  Robert  Stubbing,  and  James  Iveson,       Grant 
first  became  and  were  out  of  the  receipt  of  the  said  rent  as  aforesaid,       ellis. 
and  when  their  right  to  distrain  for  any  part  of  the  same  first 
accrued  as  aforesaid.     Verification. 

To  the  second  and  third  cognisance  the  plaintiff  pleaded  pleas  in 
bar,  similar  in  substance  to  the  plea  in  bar  to  the  first  cognisance. 

General  demurrer  to  the  pleas  in  bar  respectively,  and  joinders  in 
demurrer. 

J.   Henderson,  in   Trinity  Vacation    (June  26th),  argued  in 
support  of  the  demurrer : 

William  Pexton,  the  landlord  under  whom  the  defendant  makes 
cognisance,  being  seised  of  the  reversion  immediately  expectant  on 
the  determination  of  the  tenant's  term,  was  entitled  to  the  rent  as 
incident  to  that  reversion,  and  the  pleas  in  bar  show  nothing  in 
derogation  of  that  title.  It  is  clear,  that  unless  this  case  be  affected 
by  the  late  stat.  3  &  4  Will.  IV.  c.  27,  the  mere  discontinuance  of 
the  receipt  of  rent  would  not  bar  the  landlord's  rights  :  Doe  d.  Cook 
V.  Danvers  (i).  There  is  no  question  here  as  to  disseisin.  The  act 
of  a  stranger  in  taking  rent  by  distress  or  otherwise  would  be  a 
disseisin  only  by  the  option  of  the  landlord  :  Littleton,  ss.  588,  589. 
It  will  be  contended  for  the  plaintiff,  that  Pexton's  right  to  the 
rent  distrained  for  is  barred  by  the  2nd  section  of  the  stat.  3  &  4 
Will.  IV.  c.  27.  By  that  section  it  is  *enacted,  that  *'  no  person  shall  [  *in  ] 
make  an  entry  or  distress,  or  bring  an  action  to  recover  any  land  or 
rent,  but  within  twenty  years  next  after  the  time  at  which  the  right 
to  make  such  entry  or  distress,  or  to  bring  such  action,  shall  have 
first  accrued  to  some  person  through  whom  he  claims ;  or  if  such 
right  shall  not  have  accrued  to  any  person  through  whom  he  claims, 
then  within  twenty  years  next  after  the  time  at  which  the  right  to 
make  such  entry  or  distress,  or  to  bring  such  action,  shall  have 
first  accrued  to  the  person  making  or  bringing  the  same."  The 
word  "  rent"  in  that  section  does  not  apply  to  rent  reserved  on  a 
lease,  as  in  this  case,  but  to  rent  which  is  a  charge  upon  land — rent 
for  which  an  assise  would  lie.  Such  is  the  opinion  expressed  by 
TiNDAL,  Ch.  J.,  in  Paget  v.  Foley  (2).  Thus  an  annuity  charged  on 
land  was,  in  James  v.  Salter  (3),  considered  to  be  a  case  within  the 
Act.  So,  in  a  rent-charge  there  may  be  an  estate :  Eivis  v. 
Watson  (4).     These  are  instances  of  the  class  of  rents  to  which  the 

(1)  7  East,  299.  (3)  43  R.  E.  741  (3  Bing.  N.  C.  544 ; 

(2)  42  E.  R.  698  (2  Bing.  N.  0.  688;      4  Scott,  168), 

3  Scott,  135).  (4)  52  R.  R.  TIO  (5  M.  &  W.  255). 


698  1841.     EX.     9  MEE.  &  W.  117—118.  [r.r. 

Grant  enactment  in  qaestion  applies — rents  in  which  there  is  a  legal 
Ellis.  estate,  and  not  incident  to,  but  having  a  legal  existence  distinct 
from,  the  legal  estate  in  the  lands  out  of  which  they  issue.  The 
person  entitled  to  rent  reserved  on  a  demise  has  no  estate  in  the 
rent :  Prescott  v.  Boucher  (i).  The  only  estate  which  Pexton  had 
was  in  the  land,  as  reversioner  in  fee ;  and  on  the  determination 
of  the  tenant's  estate,  Pexton's  right  to  maintain  ejectment  would 
not  be  affected  by  the  Act,  under  the  circumstances  disclosed  in 
these  pleadings :  Doe  d.  Davy  v.  Ozenham  (2).  The  rent  in  question 
in  this  case  would  not  have  been  affected  by  the  former  Act  of 
Limitation  as  to  rent,  viz.  the  82  Hen.  VIII.  c.  87 :  see  Fosters 
case  (3),  and  Co.  Litt.  115  a. 

But  if  the  second  clause  of  the  S  &  4  Will.  lY.  c.  27,  were 
[  ♦us  ]  *construed  as  prohibiting  an  action  for  rent  reserved  by  lease, 
under  the  circumstances  stated,  it  was  repealed  pro  tantOj  within 
a  few  weeks,  by  the  8  &  4  Will.  lY.  c.  42,  s.  8,  which  allows  an 
action  of  debt  or  covenant  for  such  rent  within  ten  years  after  the 
passing  of  the  Act,  or  twenty  years  after  the  cause  of  action  accrued. 
The  construction  to  be  contended  for  by  the  plaintiff  would 
deprive  the  landlord  of  his  rent,  while  it  leaves  untouched  his 
rights  to  the  land  on  which  it  is  reserved,  and  to  the  benefit  of  all 
covenants  except  for  rent,  and  his  responsibility  to  the  tenant  on  all 
landlord's  covenants.  There  is  nothing  in  this  clause  of  the  8  «&  4 
Will.  lY.  c.  27,  to  require  or  justify  such  a  construction.  It  plainly 
contemplates  an  estate  in  rent,  and  an  estate  in  land.  The  other 
clauses  of  the  Act  show  or  confirm  the  meaning  of  the  Legislature 
to  be,  that  the  rent  mentioned  in  the  second  clause  is  only  such 
rent  as  that  in  which  there  could  be  an  estate.  Where  rent  on  a 
demise  is  contemplated,  other  language  is  used,  as  in  the  42nd 
section,  which  speaks  of  arrears  of  rent.  The  third  section  limits 
the  operation  of  the  second  to  cases  in  which  there  is  an  "  estate 
or  interest "  in  the  rent.  The  subsequent  clauses  all  indicate  a 
similar  meaning,  and  the  ninth  in  particular  strongly  illustrates  it. 
The  present  case,  therefore,  is  not  affected  by  the  Act,  and  the 
defendant  is  entitled  to  judgment. 

Erie  J  contra  : 
The  question  is,  whether  the  Limitation  Act,  3  &  4  Will.  IV. 
c.  27,  applies  to  a  rent  incident  to  a  reversion  expectant  on  the 

(1)  «  B.  &  Ad.  849.  (3)  8  Co.  Eep.  64  b. 

(2)  56  R,  R.  662  (7  M.  &  W.  131). 
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determination  of  a  lease  for  years ;  it  is  submitted  that  it  clearly  Grant 
does.  The  words  are  general — **  any  land  or  rent ;  "  which  are  blus. 
applicable  to  rents  of  every  kind.  If  rents  of  this  description  had 
been  meant  to  be  excluded,  there  should  have  been  an  exception  at 
the  end  of  the  clause,  that  the  Act  should  not  be  deemed  or  taken 
to  extend  to  rents  incident  to  a  reversion.  *The  first  or  interpreta-  [  ♦iig  J 
tion  clause  expressly  declares  that  the  word  "  rent ''  shall  extend  to 
all  rents,  and  to  all  services  and  suits  for  which  a  distress  might 
be  made.  The  eflfect  of  the  statute  is,  that  after  cessation  of 
payment  of  rent  for  more  than  twenty  years,  no  distress  can  be 
made  for  the  rent,  or  action  maintained  to  recover  it,  during  the 
continuance  of  the  term.  Although  at  the  end  of  the  term  the 
person  entitled  to  the  reversion  may  maintain  ejectment  to  recover 
the  land,  yet  during  the  continuance  of  the  term  he  cannot  distrain 
for  the  rent,  after  a  cessation  to  receive  it  for  twenty  years.  This 
may  properly  be  described  as  rent-service,  for  which  a  distress 
might  be  made.  The  second  is  the  governing  section,  and  shows 
the  meaning  of  the  Act,  and  to  what  rents  it  is  intended  to  apply, 
and  that  is  **  all  rents."  Here  there  was  a  rent  which  first  accrued 
more  than  twenty  years  before  the  distress  was  attempted  to  be 
made;  and  Pexton,  and  those  under  whom  he  claimed,  having 
discontinued  the  receipt  of  that  rent  for  more  than  twenty  years, 
the  remedy  by  distress  is  gone.  If  a  rent  had  been  granted  out  of 
the  estate,  it  must  be  admitted  to  have  been  within  the  Act :  James 
V.  Salter  clearly  shows  that.  It  is  said  that  the  second  section  is 
applicable  only  to  rents  for  which  an  assise  would  lie— freehold 
rents  ;  but,  because  there  are  sections  which  are  applicable  to  those 
rents  only,  it  does  not  follow  that  there  is  to  be  any  restriction  or 
exception  as  to  other  rents.  By  the  ninth  section,  rent  created  by  a 
lease  for  years  is  treated  as  coming  within  the  rents  mentioned  in 
the  prior  part  of  the  Act.  The  statute  in  its  terms  is  equally 
applicable  to  rents  incident  to  a  reversion  expectant  on  the  deter- 
mination of  a  term  of  years,  as  to  freehold  rents;  and  there  is 
nothing  to  show,  either  by  express  terms  or  necessary  implication, 
that  the  latter  only  were  intended.  The  enactments  contained  in 
it  which  are  applicable  only  to  freehold  rents  must  be  applied  to 
them,  and  those  which  are  applicable  to  rents  under  an  ordinary 
lease  ♦should  be  applied  to  the  latter  only.  [  *i20  ] 

(Pabke,  B.  :  The  42nd  section  shows  that  the  Legislature  intended 
to  distinguish  "rent  "  from  **  arrears  of  rent.'*     According  to  that 
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Grant       section,  parties  must  sue  or  distrain  for  arrears  of  rent  within  six 
Ellis.        years,  but  according  to  the  second  section  they  might  do  so  at  any 
time  within  twenty  years.) 

There  certainly  appears  to  be  an  inconsistency  in  those  two  clauses ; 
but  it  will  not  be  necessary  for  the  Court  to  decide  that  the  one 
overrules  or  repeals  the  other,  or  that  the  42nd  section  applies  to 
freehold  as  well  as  to  other  rents.  It  has  been  said  that  if  the 
plaintiff's  construction  be  correct,  the  reversioner  could  not  maintain 
an  ejectment  to  recover  the  premises  at  the  end  of  the  term ;  but 
that  cannot  affect  the  present  question. 

J.  HendersoHy  in  reply  : 

As  this  is  a  case  of  a  ''service  for  which  a  distress  may  be 
made,"  the  words  cited  from  the  interpretation  clause  might 
occasion  some  difficulty,  if  unqualified.  But  they  are  subject  to 
the  general  exception  in  the  previous  part  of  the  clause,  viz. 
''  except  where  the  nature  of  the  provision  or  the  context  of  the  Act 
shall  exclude  such  construction."  Here  the  nature  of  the  pro- 
vision in  the  second  clause,  and  the  whole  context  of  the  Act,  are 
hostile  to  the  construction  of  the  word  **  rent,"  in  that  clause,  as 
including  rent  incident  to  a  reversion. 

Cur.  adv.  cult. 

The  judgment  of  the  Coubt  was  now  delivered  by 

RoLFB,  B. : 

This  was  an  action  of  replevin  for  taking  the  goods  of  the  plaintiff 
in  his  dwelling-house  at  Kensington. 

It  appears  by  the  pleadings,  that,  in  the  year  1764,  David 
Burnsall,  being  seised  in  fee  of  the  land  on  which  the  house  in 
[  *i2i  ]  question  was  afterwards  built,  demised  the  *same  on  a  building 
lease  for  a  term  of  ninety-nine  years,  at  an  annual  rent  of  25/., 
payable  on  the  four  usual  days  of  payment ;  and  it  further  appears, 
that  on  the  13th  day  of  June,  1836,  the  reversion  expectant  on  the 
determination  of  the  term  became,  after  various  mesne  assignments, 
vested  in  William  Pexton  in  fee.  The  defendant  in  replevin  made 
cognisance  as  the  bailiff  of  William  Pexton,  and  justified  the 
taking,  as  a  distress  for  three  years  and  three  quarters  of  a  year's 
rent  due  at  Lady  Day,  1840;  being  the  rent  accrued  due  subse- 
quently to  the  time  when  WilUam  Pexton  had  acquired  the  reversion. 

To  this  cognisance  the  plaintiff  pleaded  in  bar,  that,  for  a  period 
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of  more  than  twenty  years  before  any  of  the  rent  in  qaestion  had       Grant 

become  due,  the  parties  entitled  to  the  reversion,  and  through       ellis. 

^vhom   the   said  William   Pexton  claimed,  had  discontinued   the 

receipt  of  the  rent  reserved  by  the  original  lease,  and  that  during 

that  period  no  rent  had  been  paid  or  received.     To  this  plea  there 

was  a  demurrer ;  and  the  question  for  our  decision  is,  whether  the 

plea  in  bar  does  or  does  not  disclose  a  good  defence  to  the  claim  of 

rent  on  the  part  of  William  Pexton.     The  question  turns  entirely 

on  the  construction  of  the  Beal  Property  Limitation  Act,  8  &  4 

Will.  IV.  c.  27. 

By  the  second  section  of  that  Act  it  is  enacted,  ''  that  no  person 
shall  make  an  entry  or  distress,  or  bring  an  action  to  recover  any 
land  or  rent,  but  within  twenty  years  next  after  the  time  at  which 
the  right  to  make  such  entry  or  distress,  or  to  bring  such  action, 
first  accrued  to  the  person  through  whom  he  claims."  And  by  the 
third  section  it  is,  amongst  other  things,  enacted,  **  that  when  the 
person  claiming  such  land  or  rent,  or  some  person  through  whom 
he  claims,  shall,  in  respect  of  the  estate  or  interest  claimed,  have 
been  in  possession  or  in  receipt  of  the  profits  of  such  land,  or  in 
receipt  of  such  rent,  and  shall,  while  entitled  thereto,  have  been 
dispossessed  or  have  discontinued  such  possession  or  receipt,  then 
such  right  shall  be  deemed  to  *have  first  accrued  at  the  time  of  [  '122  ] 
such  dispossession,  or  discontinuance  of  possession,  or  at  the  last 
time  at  which  such  profits  or  rent  were  or  was  so  received."  It  is 
on  these  two  enactments  that  the  question  mainly  turns. 

On  the  part  of  the  plaintiff  it;  is  contended,  that  his  case  comes 
expressly  within  the  provisions  of  the  Act.  William  Pexton,  he 
says,  derives  title  to  the  rent  claimed  through  several  persons 
named  in  the  third  cognisance  of  the  defendant,  who  were  succes- 
sively the  owners  in  fee  of  the  reversion  expectant  on  the  termination 
of  the  lease ;  and  those  persons,  being  so  entitled  to  the  reversion, 
discontinued  the  receipt  of  the  rent  for  a  period  of  more  than 
twenty  years  next  before  the  time  when  any  of  the  rent  distrained 
for  became  due,  during  which  period  no  rent  has  been  paid  or 
received ;  and  this,  the  plaintiff  contends,  is  precisely  within  the 
letter  and  spirit  of  the  statute. 

The  defendant,  on  the  other  hand,  contends,  that  this  is  not  a 
case  within  the  statute  at  all.  He  contends,  that  the  word  **rent," 
in  the  second  section  of  the  statute,  cannot  be  taken  as  having  any 
reference  to  rents  such  as  that  now  in  question,  namely,  rents 
reserved  on  leases  for  years  by  contract  between  the  parties,  as  the 
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Grakt       conventional  equivalent  for  the  right  of  occupation ;  bat  mast  be 

Ellis.        confined  to  rents  existing  as  an  inheritance  distinct  from  the  land, 

and  for  which  before  the  statute  the  party  entitled  might  have  had 

an  assise,  such  as  ancient  rent-service,  fee-farm  rents,  or  the  like. 

We  accede  to  this  latter  view  of  the  case. 

In  order  to  come  to  a  just  conclusion  as  to  the  meaning  of  the 
word  "rent,'*  as  used  in  the  two  sections  to  which  we  have  referred, 
it  is  important  first  to  consider  what  is  the  meaning  of  the  word 
"recover,"  as  used  in  the  second  section.  The  enactment  is,  that 
no  person  shall  make  an  entry  or  distress,  or  bring  an  action  to 
"  recover  *'  any  land  or  rent,  but  within  twenty  years  (Sec.  Now,  so 
far  as  relates  to  land,  the  word  "  recover,'*  in  this  passage,  clearly 
[  •123  ]  means  the  *same  thing  as  "  obtain  possession  or  seisin  of."  The 
clause  assumes  one  party  to  be  in  wrongful  seisin  or  possession  of 
land  to  which  another  has  the  right,  and  then  limits  the  time 
within  which  the  right  must  be  asserted. 

If  such  be  the  meaning  of  the  word  "  recover,"  when  used  with 
reference  to  one  of  its  objects — "land,"  it  is  very  reasonable  to 
suppose  that  the  Legislature  intended  it  to  have  the  same  meaning 
in  respect  to  the  other  object — "rent."  It  is  true,  indeed,  that 
with  respect  to  an  incorporeal  hereditament  like  rent  there  cannot 
be  strictly  any  wrongful  adverse  seisin  or  possession  by  another. 
If  A.  claims  and  receives  the  rent  due  to  B.,  B.  has  still  the  same 
right  against  the  terre-tenant  as  if  no  payment  had  been  made 
to  A.  The  receipt  of  rent  by  A.  is  not  inconsistent  with  a  similar 
receipt  by  B.,  as  the  possession  of  land  by  A.  is  necessarily  incon- 
sistent with  possession  of  the  same  land  by  B.  But  still,  before 
the  passing  of  this  Act,  a  party  seised  of  rents,  whether  rents- 
service,  rent-charges,  or  rents-seek,  might,  in  case  the  rent  was 
paid  to  another  or  withheld  from  him,  consider  himself,  if  he 
thought  fit,  as  being  disseised  of  such  rent.  And  a  party  electing 
to  consider  himself  so  disseised,  might  have  the  same  remedy  by  an 
assize  to  recover  seisin  of  his  rent,  as  a  party  disseised  of  land 
might  have  to  recover  seisin  of  his  land.  The  judgment  in  each 
case  was  the  same,  "  quod  recuperet  seisinam ; "  and  in  each  case 
the  party  was  entitled  to  a  writ  of  Imbere  facias  seisinam,  which,  in 
case  of  a  recovery  of  rent,  was  executed  by  the  sheriff  delivering  to 
the  plaintiff  an  ox  or  other  chattel  on  the  laud,  in  lieu  of  execution ; 
and  in  case  of  a  subsequent  withholding  of  rent,  the  party  aggrieved 
might  have  his  writ  of  re-disseisin,  with  all  its  consequences,  as  in 
the  case  of  a  subsequent  disseisin  of  lands  or  houses. 
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Now  we  are  of  opinion,  that  it  is  to  this  sort  of  recovery  only       Gbant 
that  the  second  section  of  the  statute  has  reference ;  for  such  is       elms 
clearly  the   meaning  of   the  word  "  recover,"  *when    used   with       [  •124  ] 
reference  to  land ;  and  the  plain  grammatical  construction  requires 
us  to  give  it  the  same  meaning  when  applied  to  rent,  unless,  which 
is  not  the  case  here,  some  manifest  absurdity  or  inconvenience 
should   result  from  our  so  doing.     It  follows  from  hence,  as  a 
matter  of  course,  that  the  word  "rent,"  in  the  second  section, 
must  necessarily  be  confined  to  rent  which  might  in  its  nature 
have  been  the  object  of  such  a  recovery ;  and  this  certainly  does 
not  include  the  rent  reserved  on  common  leases  for  years. 

According  to  our  view  of  this  case,  therefore,  even  if  the  second 
section  had  stood  alone,  we  should  have  been  of  opinion  that  the 
pleas  in  bar  a£forded  no  answer  to  the  defendant's  cognisance,  and 
consequently  that  he  was  entitled  to  judgment  in  his  favour.  But 
we  think  it  right  to  add,  that  the  correctness  of  the  construction  we 
put  on  the  second  section  appears  to  us  to  be  strongly  confirmed  by 
the  subsequent  parts  of  the  statute. 

In  the  third  and  some  other  sections  the  Act  proceeds  to  define  the 
time,  in  most,  though  (as  is  noticed  by  Lord  Chief  Justice  Tindal 
in  the  case  of  James  v.  Salter  (1) )  not  in  all  possible  cases,  at  which 
the  right  to  make  a  distress,  for  the  purpose  of  recovering  any 
rent,  shall  be  deemed  to  have  first  accrued  to  the  party  making  the 
same.  The  first  case  put  is  that  of  a  party  who  has  himself,  in 
respect  of  the  estate  or  interest  claimed,  been  in  possession  of  the 
rent,  and  who  afterwards  has  been  dispossessed,  or  has  discon- 
tinued the  receipt  of  the  rent.  The  estate  or  interest  claimed 
must,  according  to  the  context,  mean  the  estate  or  interest  claimed 
in  the  rent,  and  not  in  the  lands  out  of  which  the  rent  issues. 
Now,  a  person  entitled  to  the  rent  reserved  on  a  common  lease  for 
years  has  no  estate  in  the  rent  at  all :  Prescott  v.  Boucher  (2) ;  he 
is  entitled  to  the  rent,  when  it  from  time  to  time  becomes  due,  as 
being  an  incident  to  his  *reversion,  and  not  because  he  has  any  [  ♦125  ] 
estate  in  the  rent  itself.  He  is  himself  the  freeholder  of  the  land, 
and  can  therefore  have  no  estate  in  rent  issuing  out  of  the  land. 
The  word  "  interest,"  indeed,  is  of  so  large  and  comprehensive  a 
nature,  as  perhaps  to  embrace  the  right  which  the  reversioner  has 
in  the  rent  as  incident  to  his  reversion ;  still  that  interest  can  in 
no  fair  sense  be  described  as  the  interest  claimed.  What  is  claimed 
by  a  landlord,  distraining  for  rent  on  a  common  lease  for  years,  is 
(1)  43  E.  R.  741  (3  Bing.  N.  C.  553).  (2)  3  B.  &  Ad.  849. 


704  1841.     EX.     9  MEE.  &  W.  125—126.  [h-b. 

Grant  the  amount  of  the  arrears,  wholly  irrespective  of  the  extent  of  his 
Ellis.  estate  or  interest  in  the  reversion,  as  an  incident  to  which  the 
right  to  those  arrears  has  accrued;  what  he  ''recovers"  by  his 
distress  is  the  amount  due  for  arrears  of  rent,  and  will  be  the  same 
whether  he  is  tenant  in  fee  simple,  tenant  for  life,  or  tenant  for 
years.  The  statute,  in  this  branch  of  section  8,  clearly  looks  to 
the  party  recovering  the  same  estate  or  interest  of  which  he  was 
previously  possessed,  and  of  which  he  had  been  dispossessed ;  and 
this  is  altogether  inapplicable  to  a  distress  for  rent  incident  to  a 
reversion  expectant  on  a  common  lease  for  years.  Indeed,  this 
very  distinction  appears  to  have  been  contemplated  by  the  Legisla- 
ture in  this  Act ;  for  by  the  42nd  section  a  limit  is  imposed  as  to 
the  number  of  years'  arrears  for  which  a  party  entitled  to  rent  may 
distrain,  and  there  the  subject-matter  to  be  recovered  by  the  distress 
is  described,  not  as  "  rent,"  but  as  **  arrears  of  rent." 

It  must  further  be  observed  in  the  present  case,  that  at  the  end 
of  the  ninety-nine  years  the  reversioner  will  clearly  be  entitled  to 
the  possession  of  the  land ;  for  by  one  of  the  express  provisions  of 
section  3,  the  right  to  the  reversion  is  to  be  deemed  to  have  first 
accrued  when  the  estate  falls  into  possession,  unless,  which  is  not 
the  case  here,  some  third  person  shall  in  the  mean  time  have  got 
into  wrongful  receipt  of  the  rents ;  this  being  in  certain  cases 
treated  by  the  Act  as  analogous  to  an  actual  disseisin.  As,  there- 
[  ♦126  ]  fore,  the  rights  of  the  reversioner,  which  are  to  be  enforced  ♦when 
the  particular  estate  is  determined,  are  certainly  preserved,  it  seems 
impossible  to  imagine  that  those  rights  which  exist  as  incidents  to 
the  reversion  during  the  subsistence  of  that  particular  estate,  could 
have  been  intended  to  be  extinguished.  The  reason  why,  at  the 
end  of  the  ninety-nine  years,  the  reversioner  will  be  entitled  to 
recover  the  land,  is,  that  during  that  term  the  party  in  possession 
has  been  holding  under  the  lease  in  question,  one  of  the  terms 
of  which  is,  that  he  is  to  pay  the  rent  reserved.  The  argument  of 
the  plaintiff  goes  to  this,  that,  though  the  tenant  is  most 
undoubtedly  holding  under  the  lease,  yet  that  lease  is  to  be  treated 
as  if  all  that  concerns  the  reservation  of  rent  were  struck  out,  and 
all  the  other  provisions  remained.  The  landlord  will  be  bound  by 
his  covenants  for  title  (unless  made  conditional  on  payment  of  rent 
by  the  tenant) ;  he  will  also  be  bound  by  his  covenants,  if  such 
there  are,  to  build  or  repair,  or  furnish  materials  for  building  or 
repairing,  and  by  all  collateral  engagements.  The  tenant,  on  the 
other  liand,   will  be   bound    by  his  covenants   as  to   cultivation. 
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repairing,  and  the  like ;  a,^d  this  appears  to  us  altogether  incon-       Gbant 
sistent  with  the   notion,  that  the  Legislature  meant  to   bar  the       ellis. 
reversioner  of  his  right  to  recover  the  rent  when  due.     A  strong 
argument  in  favour  of  the  construction  which  we  have  put  on  this 
Act  may  be  drawn  from  the  9th  section.     It  is  there  provided,  that, 
where  a  party  is  in  possession  of  land  under  a  lease,  on  which 
a  yearly  rent  not  exceeding  20«.  is  reserved,  and  the  rent  shall  have 
been  received  by  some  person  wrongfully  claiming  the  reversion, 
and  no  payment  of  rent  shall  have  been  afterwards  made  to  the 
person  rightfully  entitled ;  there  the  right  to  distrain  for  rent,  or 
after  the  termination  of  the  term  to  bring  an  action  to  recover  the 
land,  shall  be  deemed  to  have  first  accrued  when  the  rent  was  first 
received   by  the  wrongful  claimant,  and  no  such  right  shall  be 
deemed  to  have  first  accrued  on  the  determination  of  the  term.    It 
was  strongly  argued   on  the  part  of  the  defendant,  *that  this      [  *127  ] 
amounts  to  a  virtual  recognition  by  the  Legislature  of  the  accuracy 
of  the  proposition  for  which  he  contends,  namely,  that  where  there 
is  no  receipt  of  rent  by  a  party  wrongfully  claiming  the  reversion, 
there  the  right  to  the  reversion,  and  to  the  rent  as  incident  to  it, 
remains  unaffected.    We  think  there  is  great  force  in  this  argu- 
ment ;  and  its  weight  may  be  much  increased  by  considering  what, 
upon  the  plaintiff's   construction   of   the   statute,   would  be  the 
position  of  the  reversioner  if  no  rent  should  be  paid  for  twenty 
years,  and  after  that  time  a  wrongful  claim  should  be  set  up  by 
some  party  not  entitled.     Mere  non-payment  of  rent  will  certainly 
not  bar  the  reversioner's  right  to  recover  the  land  at  the  end  of  the 
term.     When,  therefore,  no  rent  has  been  paid  for  twenty  years, 
the  condition  of  the  reversioner,  according  to  the  plaintiff's  view  of 
the  law,  is,  that  he  has  no  possibility  of  obtaining  payment  of  any 
further  rent ;  but  when  the  term  is  expired  he  will  be  entitled  to 
recover  the  land.     Suppose,  then,  that  in  this  state  of  things  a 
wrongful  claimant  should  succeed  in  getting  the  tenant  to  pay  rent 
to  him,  and  that  then,  after  twenty  years,  the  term  should  expire  ; 
it  is  clear  that,  by  the  express  provision  of  the  9th  section,  the  right 
of  the  reversioner  to  the  land  would  be  barred ;  so  that  by  the  act 
of  a  party  wrongfully  obtaining  rent  to  which  he  was  not  entitled, 
and  which  act  the  reversioner  had,  according  to  the  plaintiff's  argu- 
ment, no  possible  means  of  contesting,  the  reversioner  is  at  the  end 
of  the  term  deprived  of  what,  but  for  such  wrongful  act,  he  would 
have  been  clearly  entitled  to,  namely,  his  right  to  the  possession  of 
the  land.     On  the  view  which  we  take  of  the  law,  no  such  anomaly 
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Grant       exists ;  for  the  reversioner,  by  distraining  for  or  otherwise  obtaining 
Ellis.        his  rent,  within  twenty  years  after  the  first  wrongful  receipt  of  it  by 
the  adverse  claimant,  eflfectually  prevents  his  being,  by  the  wrongful 
act  of  another,  deprived  of  the  estate  at  the  expiration  of  the  term. 
f  128  ]  It  is  not  unworthy  of  notice,  that  throughout  the  Act  the  receipt 

of  rent  is  constantly  mentioned  in  a  mode  which  appears  as  if 
studiously  designed  to  mark  that  the  rent  contemplated  is  not  the 
ordinary  rent  reserved  on  leases  for  years — ^not  that  which  is 
usually  spoken  of  as  the  rents  and  profits,  but  something  distinct 
from  both.  For  instance,  in  the  second  section  the  language  is — 
"  When  the  person  claiming  such  land  or  rent  shall  have  been  in 
possession  or  in  receipt  of  the  profits  of  such  land,  or  in  receipt  of 
such  rent "  ;  and  the  same,  or  nearly  the  same,  mode  of  expression 
is  used  throughout  the  Act.  This  is  certainly  not  the  ordinary 
mode  of  speaking  of  a  person  in  actual  possession  of  land,  or 
in  receipt  of  the  rents  reserved  on  leases  for  years.  We  do  not 
rely  very  much  on  this  argument,  but  the  circumstance  is  worth 
adverting  to. 

It  was  pressed  on  the  part  of  the  plaintiff,  that  whatever  question 
might  have  been  raised  as  to  the  meaning  of  the  word  **  rent/' 
deducing  that  meaning  from  the  second  and  subsequent  section  of 
the  statute,  yet  that  it  was  not  competent  to  the  Court  to  give  to 
the  word  any  but  its  most  extended  meaning,  by  reason  of  the 
express  enactment  in  the  first  section — the  interpretation  clause. 
But  we  do  not  feel  pressed  by  that  argument,  inasmuch  as  that 
clause  expressly  excludes  from  its  operation  all  cases  in  which  the 
context  requires  a  less  extended  signification. 

On  the  whole,  therefore,  we  are  of  opinion,  that  the  limitation 
by  the  2nd  section  of  the  statute  does  not  apply  to  the  present  case, 
and  consequently  that  there  must  be  judgment  for  the  defendant. 

Judgment  for  the  de/endanL 


Nor,  22. 


1841.  DOWNES   V.   CEAIG(l). 


(9  Meeson  &  Welsby,  166—177  ;  S.  C.  U^L.  J.  Ex.  239.) 


JS>r/t.  of  Two  clergymen  being  possessed  of  livings,  agreed  to  exchange  the  one 

JHeiu,  ^^^  ^^^  other,  with  the  consent  of  their  respective  patrons,  and  the  livings 

[  ^^^  ]  were  accordingly  resigned  into  the  hands  of  the  Bishop,  and  each  party 

respectively  was  inducted  into  the  other  of  them.    There  was  no  specific 

(1)  Cited  in  Wright  v.  Davifs  (1876)      and  Jiufnsey  v.  NichvU  (1877)  2  C.  P.  D. 
1  C.  P.  D.  638,  647,  46  L.  J.  C.  P.  41 ;      179,  185 ;  affd.  2  C.  P.  Div.  294.— A.  C. 
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agreement  entered  into  upon  the  subject  of  dilapidations,  but  it  was  found  Downes 
that  neither  party  at  the  time  contemplated  any  claim  for  dilapidations  :  v. 

Held,  in  an  action  by  one  of  the  incumbents  against  the  other,  as  his  Craio. 
successor,  for  dilapidations,  that  the  plaintiff  was  entitled  to  recover. 

This  was  a  special  action  on  the  case  on  the  custom  of  England, 
brought  by  the  plaintiff,  as  successor  to  the  defendant  in  the 
Rectory  of  Fetcham,  in  the  county  of  Surrey,  to  recover  from  the 
latter  the  sum  of  99Z.  108.  6d.  for  dilapidations.  The  declaration 
was  in  the  ordinary  form,  commencing  with  the  usual  inducement, 
stating  the  custom  of  England  for  rectors  to  repair  their  respective 
rectories,  and  deliver  up  the  same  so  repaired  to  their  successors, 
and  that  if  they  do  not,  then  that  they  are  bound  to  satisfy  so 
much  as  should  be  necessary  to  be  expended  or  paid  for  the  neces- 
sary repairing  thereof.  It  then  stated,  that  on  the  4th  of  April, 
1839,  the  defendant  was  rector  of  Fetcham,  and  as  such  seised  in 
fee  of  the  chancel  of  the  *church,  and  of  a  house,  lands,  and  [•167] 
premises,  and  that  he  resigned  the  rectory  to  the  Bishop  of  the 
diocese,  who  accepted  the  resignation  thereof :  That  the  plaintiff 
was  afterwards  presented,  instituted,  and  inducted  into  the  said 
rectory,  and  became  and  still  continues  seised  in  right  thereof,  of 
the  said  chancel,  house,  lands,  and  premises,  and  was  the  next 
successor  to  the  defendant :  That  at  the  time  of  the  resignation  of 
the  defendant  the  chancel,  house,  lands,  and  premises  were  out  of 
repair,  and  that  the  defendant  had  not  satisfied  or  paid  the  amount 
of  those  repairs. 

The  defendant  pleaded,  1st,  not  guilty ;  and  2ndly,  that  whilst 
he  the  defendant  was  rector  of  Fetcham,  the  plaintiff  was  vicar  of 
Leamington  Priors,  in  the  county  of  Warwick,  and  that  the  plaintiff 
and  the  defendant  thereupon,  with  the  assent  of  their  respective 
patrons  and  diocesans,  agreed  to  exchange  their  respective  livings 
in  their  then  state  and  condition,  and  that  the  exchange  was  after- 
wards, in  pursuance  of  the  agreement  aforesaid,  carried  into  effect, 
and  the  plaintiff  thus,  and  not  otherwise,  became  successor  to  the 
defendant  as  in  the  declaration  mentioned.  The  plaintiff  joined 
issue  on  the  1st  plea,  and  to  the  2nd  plea  replied  that  it  was  not 
agreed  modo  et  forma  ;  whereupon  issue  was  joined. 

The  cause  came  on  to  be  tried  before  Lord  Denman,  Ch.  J.,  at 
the  Surrey  Spring  Assizes,  1841,  when  a  verdict  for  the  plaintiff 
was  taken  by  consent,  damages  922.,  besides  costs  of  suit,  subject 
to  the  opinion  of  this  Court  on  the  following  case. 

Previous  to  the  month  of  March,  1889,  the  plaintiff  was  vicar  of 

45—2 
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DowNRs      Leamington  Priors,  in  the  county  of  Warwick,  and  the  defendant 

Cbaio.  was  rector  of  Fetcham,  in  the  county  of  Surrey.  Being  so  possessed 
of  the  respective  incumbencies,  the  plaintiff  and  defendant  agreed 
to  exchange  them.  This  exchange  was  made  with  the  consent  of 
their  respective  patrons  and  diocesans.  On  the  14th  of  April, 
1889,  the  plaintiff  resigned  the  vicarage  of  Leamington  Priors  into 

[  *168  ]  the  hands  of  the  Bishop  of  the  diocese,  and  on  the  *17th  of  May, 
in  the  same  year,  the  defendant  was  inducted  into  it.  On  the 
4th  of  April,  1889,  the  defendant  resigned  the  rectory  of  Fetcham, 
into  which  the  plaintiff  was  inducted  on  the  24th  of  June.  There 
was  no  specific  agreement  entered  into  upon  the  subject  of  dilapi- 
dations, but  from  the  conduct  of  the  parties  at  the  time  of  and  for 
several  months  after  the  exchange  was  agreed  and  acted  upon,  it  is 
plain  that  neither  party  then  contemplated  any  claim  for  dilapida- 
tions, and  it  was  not  till  a  dispute  arose  on  another  subject,  that 
the  plaintiff,  at  the  latter  end  of  October,  1889,  first  mentioned  his 
claim  for  dilapidations.  In  the  following  January  he  had  them 
surveyed,  and  the  amount  was  then  formally  demanded. 

On  the  12th  of  August,  1889,  there  was  a  statement  of  accounts 
between  the  plaintiff  and  defendant,  signed  by  them  both,  in  which 
there  was  no  mention  of  any  claim  for  dilapidations. 

The  questions  for  the  opinion  of  the  Court  are :  1st.  Whether 
under  the  above  circumstances  there  is  sufficient  evidence  that  the 
exchange  was  intended  by  the  plaintiff  and  the  defendant  to  be 
on  the  footing  that  each  should  take  the  living  of  the  other  in  its 
then  state  and  condition.  2ndly.  Whether  the  law  of  England, 
with  respect  to  the  dilapidations  claimed  by  the  successor  to  a 
spiritual  preferment  from  his  predecessor,  applies,  under  the  above 
circumstances,  to  the  case  of  an  exchange  of  preferments. 

The  points  marked  for  argument  on  the  part  of  the  defendant 
were  as  follow :  That  the  custom  of  England  with  respect  to  the 
liability  of  an  incumbent  to  his  successor  for  dilapidations,  does 
not  apply  to  the  case  of  an  exchange  of  livings :  because  a  rector  is 
a  tenant  for  life,  and  the  custom  only  differs  from  the  ordinary  law 
relating  to  the  liability  of  tenants  for  life  for  waste,  by  allowing  an 
action  of  waste  to  be  brought  by  one  party  against  another  without 
there  having  been  any  privity  of  estate  between  them,  and  also 
against  the  executor  of  the  tort  feasor,  notwithstanding  the  principle 

[•169]  of  ^' actio  lyersonalis  mor'itur  *cum  persona:''  consequently,  the 
successor  being  in  by  his  own  contract,  no  action  lies;  at  all 
events,  the  injury,  if  any,  being  the  result  of  and  springing  from 
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a  contract,  and  caused  by  the  plaintiff's  own  act,  an  action  of  tort  Downes 
cannot  lie  :  that  the  parties  are  not  in  merely  by  presentation  and  craio. 
institution,  but  by  contract,  since  if  one  had  died  before  the  induction 
of  the  other,  or  vice  versd,  the  institution  and  induction  of  the  one 
would  have  been  void.  The  defendant  will  also  contend  that  a 
contract  to  exchange  the  livings  in  their  then  state  and  condition, 
is  found  in  point  of  fact  by  the  case :  that  the  statement  and 
signature  of  the  accounts  between  the  parties  without  reference 
to  any  claims  for  dilapidations,  four  months  after  the  exchange, 
and  two  before  any  such  claim,  is  conclusive  evidence  upon 
the  subject:  that  therefore,  according  to  the  legal  effect  of  an 
ordinary  contract  of  exchange,  and  by  the  express  terms  of  the 
present  one,  the  defendant  is  entitled  to  have  a  verdict  entered 
for  him. 

Thesiger,  for  the  plaintiff : 

The  case  finds  that  there  was  no  specific  agreement  entered  into 
upon  the  subject  of  dilapidations,  and  therefore  merely  raises  the 
general  question,  whether,  upon  an  exchange  of  livings,  either 
party  can  maintain  an  action  for  dilapidations. 

(Parke,  B.  :  The  plea  avers,  that  there  was  an  agreement  to 
exchange  their  respective  livings  in  their  then  state  and  condition, 
and  then  it  is  found  that  there  was  no  specific  agreement  entered 
into  upon  the  subject  of  dilapidations,  but  from  the  conduct  of  the 
parties  at  the  time  of  and  for  some  months  after  the  exchange  was 
agreed  and  acted  upon,  it  is  plain  that  neither  party  then  contem- 
plated any  claim  for  dilapidations.  That  might  be  because  they 
did  not  know  the  extent  of  the  dilapidations,  and  they  might 
conceive  that  the  amount  in  each  was  equal.  The  exchange  of 
livings  is  only  the  case  of  each  incumbent  surrendering  to  his 
patron  the  living  he  holds.) 

*The  only  difference  is,  that  there  is  a  condition  that  if  one  of  the  [  ♦no  ] 
parties  should  die  before  induction,  the  other  party  returns  to 
his  living  on  the  former  presentment.  That  is  the  only  difference 
between  this  and  a  formal  resignation  ;  and  in  Gibson's  Codex  (i) 
it  is  said,  that  ''no* other  collateral  condition  may  be  annexed  to  a 
resignation,  in  order  to  exchange,  than  what  is  expressed  in  the 
foregoing  writ  in  these  cases,  and  founded  thereupon." 

(1)  P.  821. 
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DowKEs  He  was  then  stopped  by  the  Court,  who  called  upon 

Cbaio. 

Foi'tescue,  contra  : 

It  is  assumed  on  the  other  side,  that  the  parties  are  in  the  same 
situation  as  if  they  were  in  as  successors  the  one  to  the  other,  in 
the  ordinary  way,  by  institution  and  induction ;  but  that  is  not  so ; 
neither  is  the  succeeding  party  the  successor  to  any  greater  extent 
than  a  party  is  successor  to  another  in  an  estate  which  he  purchases 
from  him.  Succession,  in  the  case  of  a  corporate  body,  is  analogous 
to  descent  in  case  of  a  natural  body ;  there  is  no  such  succession  here. 
These  parties  are  in  by  contract.  [He  cited  Watson's  Clergyman's 
Law,  p.  28;  Fitzh.  Abr.,  Exchange,  10,  Lord  CrovncclVs  case(i); 
Colt  and  Glover  v.  The  Bishop  of  Lichfield  and  Coveiitry  (2) ;  and 
Burn's  Ecclesiastical  Law,  vol.  2,  p.  242.] 

[  172  ]  This  is  an  action  of  tort,  which  is  founded  upon  the  estate  of  the 

parties.  It  is  not  annexed  to  the  person  in  any  way ;  and  if  the 
legal  seisin  in  fee  is  not  in  the  parties,  the  action  cannot  be  main- 
tained :  Wi'ight  v.  Smythiea  (3),  Browne  v.  Bamsden  (4).  Those  cases 
show  that  the  right  of  action  is  annexed  to  the  estate.  Then  what 
estate  has  the  parson  in  his  glebe  ?  In  Co.  Litt.  841  a  it  is  said, — 
'*  In  whom  tlie  fee  simple  of  the  glebe  is,  is  a  question  in  our 
books.  Some  hold  that  it  is  in  the  patron;  but  that  cannot  be 
for  two  reasons.  First,  for  that  in  the  beginning  the  land  was 
given  to  the  parson  and  his  successors,  and  the  patron  is  no  successor. 

[  **^^  ]  Secondly,  the  *word8  of  the  writ  of  jtiris  uti-vvi  be,  'si  sit  libaa 
eleemosina  ecclesifje  de  D.\  and  not  of  the  patron.  Some  others  do 
hold  that  the  fee-simple  is  in  the  patron  and  ordinary ;  but  this 
cannot  be  for  the  causes  above  said :  and  therefore,  of  necessity, 
the  fee-simple  is  in  abeyance,  as  Littleton  saith.  And  this  was 
provided  by  the  providence  and  wisdom  of  the  law ;  for  that  the 
parson  and  vicar  have  curavi  animarum  and  were  bound  to 
celebrate  divine  service,  and  administer  the  sacraments;  and 
therefore  no  act  of  the  predecessor  should  make  a  discontinuance 
to  take  away  the  entry  of  the  successor,  and  to  drive  him  to  a  real 
action,  whereby  he  should  be  destitute  of  maintenance  in  the  mean- 
time. Upon  consideration  of  all  our  books  I  observe  this  diversity, 
that  a  parson  or  vicar,  for  the  benefit  of  the  church  and  of  his 
successor,  is  in  some  cases  esteemed  in  law  to  have  a  fee-simple 
qualified ;   but  to  do  anything  to  the  prejudice  of  his  successor 

(1)  2  Cc^Rep.  74  b.  (3)  10  E.  E.  337  (lOEaat,  409). 

(2)  Hob.  150.  (4)  2  Moore,  612. 
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in  many  cases,  the  law  adjudgeth  him  to  have  in  effect  but  an      Downks 
estate  for  life."     And  he  adds, — ^*  Causa  ecclesia  piMicis   caicsis       CRAia. 
aquijHirantur ;  and  gumma  ratio  est  quce  pro  religione  facit.      And 
Ecclesia  fungitur  vice  minoris ;   meliorem  facere  potest  conditionem 
suam,  deteriorem  nequaquam.    As  a  parson,  vicar,  archdeacon,  pre- 
bend, chantery  priest,  and  the  like,  may  have  an  action  of  waste,  and 
in  the  writ  it  shall  be  said,  ad  exharedationem  ecclesite,  &c.  ipsins  B. 
or  prceben dee  ipsius  A.'*     From  this  circumstance,  of  the  action  of 
waste  lying,  it  seems  clear  that  the  action  is  annexed  to  the  estate. 
Hence  it  would  seem  that  the  parson  for  some  purposes  has  the 
fee,  though  for  other  purposes  the  law  considers  him  as  having  only 
a  life  estate.     Then  what  estate  has  he  for  the  purpose  of  exchang- 
ing his  benefice  ?    If  a  fee,  then  the  whole  fee  would  pass  by  the 
contract  of  exchange,  and  any  claim  for  dilapidations  by  either  is 
out  of  the  question :  if  a  life  estate  merely,  the  analogies  which 
hold  at  common  law  with  respect  to  estates  would  apply  here,  and 
the  plaintiff  is  in  the  situation  of  a  remainder  man  who  has  pur- 
chased *from  the  particular  tenant  his  life  estate,  and  it  is  not  for       [  •i74  ] 
him  to  complain  that  he  has  not  so  good  a  bargain  as  he  expected. 
It  is,  however,  for  certain  purposes  only  that  he  has  merely  a  life 
estate ;  for  the  purpose  of  an  exchange  he  has  an  estate  in  fee. 
He  has  power  by  law  to  exchange  with  the  consent  of  the  patron 
and  ordinary  ;  for  that  purpose  he  has  the  fee,  and  by  the  contract 
he  passes  the  whole  fee,  and  not  merely  the  estate  of  the  person  in 
remainder  after  him.     If  so,  no  right  of  action  can  pass  to  the 
present  plaintiff.     And  if  it  were  a  life  estate,  the  same  argument 
would  prevail  to  nearly  the  same  extent.     Where  a  party  takes  an 
estate  by  contract,  he  cannot  resort  to  an  action  of  tort  at  common 
law,  for  the  doing  that  to  which  he  was  a  party.     It  was  suggested 
by  the  Lord  Chief  Baron,  whether  a  party  who  contracted  for  his 
own  benefit,  and  agreed  to  waive  the  claim  for  dilapidations,  would 
not  be  chargeable  with  simony.     It  may  be  questionable  whether  he 
would.     There  may  be  cases  in  which  it  would  be  for  the  benefit  of 
the  church  that  a  fresh  incumbent  should  be  made  liable  for  the 
dilapidations ;  and  there  is  the  protection  of  the  consent  of  the 
patron  and  ordinary  being  necessary  to  the  exchange.     It  is  clearly 
for  the  benefit  of  the  church  that  parties  should  be  allowed  thus  to 
exchange.     The   diocesan  will  take  care  of  the  interests  of  the 
church,  and  the  patron  will  also  take  care  that  no  injustice  is  done 
to  that  which  cannot,  perhaps,  be  said  to  be  his  own  inheritance, 
but  is  pretty  nearly  so.     The  inconvenience  would  seem  to  be  the 
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DOWNB8  other  way.  If  an  agreement  upon  the  subject  be  simoniacal,  how 
Cra'io.  is  the  question  to  be  settled  between  the  parties  ?  It  can  only  be 
by  two  cross  actions  in  every  case  of  an  exchange.  It  is  a  strong 
point  in  the  defendant's  favour,  that  no  such  action  as  this  has 
ever  been  heard  of,  which  tends  to  show  that  such  an  action  would 
not  lie,  as  exchanges  like  this  are  of  every-day  occurrence. 

Lord  Abingeb,  C.  B.  : 

It  might  be  a  very  considerable  question,  whether,  if  a  contract 
[  *175  ]  for  the  exchange  of  livings  *were  made  in  writing,  with  an  express 
declaration  that  neither  party  should  sue  the  other  for  the  dilapida- 
tions,— ^if  one  party  said,  If  you  will  admit  me  to  your  living,  I  will 
admit  you  to  mine,  and  I  will  make  no  claims  for  dilapidations, 
— it  would  not  amount  to  a  simoniacal  contract,  and  so  would 
be  void.  At  present  I  do  not  see  that  it  makes  any  difference 
whether  it  be  a  contract  with  a  party  to  resign  in  favour  of  another, 
or  whether  it  be  a  contract  for  an  exchange,  which  may  possibly 
fail  in  the  completion.  But  it  is  unnecessary  in  this  case  to  pro- 
nounce a  judgment  on  that  point,  for  here  the  exchange  was  made 
and  completed.  Then  the  only  question  is,  whether  an  agreement 
simply  to  exchange,  has  necessarily  and  fairly  engrafted  upon  it 
the  condition  that  neither  party  shall  be  liable  to  the  other  for 
dilapidations.  I  see  nothing  to  show  that,  and  I  do  not  see  any 
consequence,  derived  from  the  admitted  contract  to  exchange,  and 
the  exchange  actually  completed,  operating  against  the  right  of  the 
party  entering  to  claim  for  dilapidations.  The  facts  found  in  this 
case  preclude  the  necessity  of  the  Court  considering  the  eflfect  of  a 
positive  agreement  to  that  effect ;  there  is  no  such  agreement  here  ; 
the  parties  have  the  same  right  as  they  would  have  in  case  of  a 
presentation  to  a  living,  when  it  is  clear  that  the  plaintiff  would 
have  a  right  to  claim  for  dilapidations  against  his  predecessor.  I 
think,  therefore,  that  the  judgment  must  be  in  his  favour. 

Pabkb,  B.  : 

I  entirely  agree  in  opinion  with  the  Lord  Chief  Baron.  The 
first  question  is,  whether  there  is  in  this  case  any  agreement 
between  the  parties,  that  if  the  living  were  exchanged,  each  should 
omit  to  sue  the  other,  and  in  effect  give  up  to  the  other  any  claim 
for  dilapidations.  The  case  finds  that  there  was  no  specific  agree- 
ment, and  it  would  be  very  wrong  to  infer  from  the  facts  stated  in 
the  case,  that  there  was  such  an  agreement;  and  even  if  there 
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were,  I  cannot  help  concurring  in  the  doubt  which  has  been  Downks 
expressed  by  my  Lord,  whether  it  *would  be  valid  and  binding.  It  cbaio. 
appears  to  me  to  savour  of  simony.  [  ♦176  ] 

The  next  question  is,  whether  by  law  the  claim  for  dilapidations 
does  not  apply  to  a  successor  by  exchange,  as  well  as  to  another. 
The  law  upon  that  subject  is  expressed  in  the  written  declaration 
of  what  was  the  common  course  in  the  olden  times.  In  the  case  of 
Wise  V.  Metcalfe  (i),  that  declaration  will  be  found  to  be  the  founda- 
tion of  the  judgment  of  the  Court,  and  it  is  extended  to  all  rectors. 
It  states  in  effect  (2),  that  "all  prebends,  rectors,  vicars,  &c.,  shall 
be  required  to  repair  and  support  their  parsonages,  and  so  on,  and 
to  deliver  them  to  their  successor  repaired  and  supported ;  and  if 
they  do  not,  they  shall  pay  such  a  sum  to  their  successors  as  shall 
be  necessary  for  the  reparation  or  necessary  re-edification  of  the 
house  or  building  *'  (3).  That  statement  of  the  law  applies  to  all 
successors  of  persons  ceasing  to  possess  the  living.  If  they  have 
permitted  dilapidations,  they  are  to  pay  to  their  successors  so  much 
as  shall  be  necessary  to  put  the  rectory  into  a  proper  state  of 
repair.  Such  being  the  law,  there  is  no  doubt  the  plaintiff  was  the 
successor  of  the  defendant.  It  is  said  that  it  could  not  be  known 
till  the  exchange  was  completed  whether  he  would  be  his  successor ; 
there  can  be  no  doubt  that  it  was  a  defeasible  right  to  the  living, 
until  the  other  incumbent  was  inducted ;  but  I  do  not  think  there 
can  be  any  doubt,  that  when  induction  took  place  on  his  taking 
possession,  he  became  the  successor,  and  his  predecessor  became 
liable  for  the  dilapidations.  The  circumstance  of  the  right  being 
defeasible  I  do  not  think  constitutes  a  defence ;  but  it  is  unnecessary 
to  decide  that  question  here,  because  the  other  incumbent  was 
inducted  also.  The  case  therefore  appears  to  me  to  be  clear  on 
both  pomts.  It  is  found  that  there  was  no  agreement  between  the 
parties  that  the  one  should  give  up  the  right  to  *dilapidation  as  [•177] 
against  the  other,  and  there  is  no  exemption  to  the  operation  of  the 
general  law  applying  to  a  case  of  mutual  resignation  with  a  view  to 
an  exchange  of  livings. 

GURNEY,  B. : 

It  is  found  that  there  was  no  agreement  here,  and  therefore  the 
common  law  must  prevail. 

(1)  34  R.  R.  417   (10  B.  &  C.  299;  (3)  See      now     the      Ecclesiastical 
5  Man.  &  Ey.  235,  965).  Dilapidations  Act,  1871  (34  &  35  Vict. 

(2)  See     1     Lutw.     116;     Degge's  c.  43),  ss.  29  to  36.— A.  C. 
Parson's  Counsellor,  p.  138,  pi.  94. 
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^R.R. 


DOWKKS 
V, 

Craig. 


KoLFB,  B. : 

I  am  of  the  Bame  opinion.     Suppose,  instead  of  an  exchange,  it 

had  been  an  acceptance  by  the  other  party  of  the  living,  there  is  no 

doubt  the  common-law  right  would  have  attached ;  and  I  see  no 

ground  for  making  the  slightest  diflference.     This  is  an  acceptance 

of  a  living  under  a  special  contract, — a  case  in  which  the  law  allows 

a  contract,  that  in  consideration  of  one  resigning  his  living,  the 

other  shall  resign  also.     I  do  not  enter  into  the  argument  as  to 

what  would  be  the  law  in  the  intermediate  period  between  the  first 

and  the  second  presentation.     I  think  the  same  principle  would 

still  apply,  but  there  is  a  great  analogy  between  this  and   the 

exchange  of  land — the  exchange  may  become  wholly  void  by  the 

death  of  one  of  the  parties  before  the  transaction  is  completed. 

Upon  the  whole,  I  entirely  concur  in  the  opinion  which  has  been 

expressed,  and  particularly  in  the  doubt  intimated  by  my  Lord, 

whether  an  agreement  to  waive  the  claim  for  dilapidations  would 

have  been  a  valid  agreement. 

Jud^iment  for  the  plaintiff. 


1841. 
3W.  24. 

EjTch,  of 
Pleat. 

[178] 


STANILAIfD  V.  HOPKINS. 

(9  Meeson  &  Welsby,  178-190 ;  S.  C.  11  L.  J.  Ex.  65.) 

By  an  Act  of  Parliament  creating  a  Court  of  Bequests  for  the  borough 
of  Boston,  it  was  enacted,  that  the  mayor,  recorder,  deputy  recorder, 
aldermen,  and  common  councilmen  for  the  time  being  of  the  borough,  the 
justices  of  the  peace  for  a  certain  district,  together  with  other  persons 
therein  mentioned,  should  be  the  Commissioners  thereof;  and  that  in  case 
of  a  vacancy  in  the  situation  of  clerk  of  the  Court,  &c.,  the  mayor  and 
aldermen  of  the  borough,  for  the  time  being,  or  the  major  part  of  them, 
should  appoint  a  successor,  and  that  imtil  such  appointment  should  be 
made,  the  Commissioners  or  any  three  or  more  of  them  should  nominate 
officers  to  do  the  business  of  the  Court.  At  a  meeting  of  the  town  council 
of  B.,  specially  summoned  for  the  purpose  of  electing  a  clerk,  the  plaintiff, 
who  was  a  member  of  the  council,  was  elected  by  the  council,  and  before 
the  end  of  the  election  he  tendered  to  the  mayor  his  resignation  of  the 
office  of  town  councillor,  together  with  the  sum  of  50/.  as  a  fine  on 
resignation,  under  5  &  6  Will.  IV.  c.  76,  s.  51  (1).  No  bye-law  had  been 
made  to  enforce  a  fine  on  resignation,  and  therefore  the  mayor  returned  the 
50/.,  in  the  presence  of  the  council,  after  the  election.  The  plaintiff's  seat 
in  the  councifwas  afterwards  filled  by  the  election  of  another  person,  and 
at  a  quarterly  meeting  of  the  town  council,  held  on  the  7th  of  May,  ItMO,  of 
which  no  notice  had  been  given,  the  plaintiff  was  again  elected  by  the  town 
council :  Held,  fii-st,  that  neither  the  73rd  section  of  5  &  6  WiU.  IV.  c.  76  (1), 
nor  the  8th  section  of  6  &  7  Will.  IV.  c.  105  (1),  was  applicable  to  this  case. 

Secondly,  that  the  case  was  within  the  72ud  section  of  5  &  6  Will.  IV. 

(1)  Kepealed  by  thejMunicipal  Cor-      c.  50),  s.  5,  and  Sch.     See  now  ss.  36. 
porations  Act,    1882   (45   &  46  Vict.       134,  135  and  138  of  that  Act— A.  C. 
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c.  76 ;  the  true  construction  of  which  was,  that  the  body  corporate,  under     Stanilakd 
that  Act,  should  be  trustees  or  Commissioners  for  executing,  by  the  town  r. 

council,  the  powers  and  provisions  of  all  Acts  of  Parliament,  of  which  Hopkins. 
powers  and  provisions  the  old  body  corporate,  or  any  of  the  members 
thereof,  in  their  corporate  capacity,  were  sole  Commissioners  or  tmstees 
before  the  election  of  the  town  council :  and  as  the  mayor  and  aldermen 
were,  by  the  local  Act,  sole  trustees^or  Commissioners  for  the  purpose  of 
appointing  the  clerk,  that  their  powers  devolved  upon  the  town  council, 
and  that  the  plaintiff  was  duly  elected  at  the  first  meeting ;  that,  under  all 
the  circumstances  of  the  case,  the  plaintiff's  resignation  of  the  office  of 
town  councillor  was  sufficient ;  but  that  if  it  was  not,  his  election  to  the 
office  of  clerk  had  the  effect  of  vacating  his  office  of  town  councillor. 

This  was  an  action  for  money  had  and  received  by  the  defendant 
to  the  use  of  the  plaintiff,  and  on  an  account  stated  between  them. 
The  defendant  pleaded  the  general  issue,  non  assumpsit,  and  a 
verdict  was  found  for  the  plaintiff,  with  167/.  damages,  subject  to 
the  following  case,  with  liber tj  for  either  party  to  turn  it  into  a 
special  verdict. 

By  an  Act  of  the  47  Geo.  III.  c.  1,  s.  2,  intituled  **  An  Act  for 
the  more  speedy  recovery  of  Small  Debts  in  the  borough  and  parish 
of  Boston,  and  the  hundreds  of  Skirbeck  and  Kirton,  except  the 
parishes  of  Gosberton  and  Surfleet,  in  the  county  of  Lincoln,"  after 
reciting  that  the  borough  of  Boston  is  an  ancient  corporation,  as 
well  by  prescription  as  charter,  and  also  that  it  would  greatly  tend 
to  the  encouragement  of  trade  in  the  said  borough  and  in  the  said 
parishes  and  places,  if  certain  local  Acts  of  Parliament  were  repealed, 
and  more  extensive  powers  *  vested  in  Commissioners,  to  hear  and  [  '179  ] 
determine  plaints  concerning  debts  not  exceeding  5Z.,  arising  within 
the  said  borough  and  parish  of  Boston,  and  the  said  hundreds  of 
Skirbeck  and  Kirton,  except  the  parishes  of  Gosberton  and  Surfleet, 
it  was  enacted,  **  That  the  mayor,  recorder,  deputy  recorder,  alder- 
men, and  common  councilmen  of  the  said  borough  of  Boston  for 
the  time  being,  the  several  justices  of  the  peace  for  the  parts  of 
Holland  in  the  said  county  for  the  time  being,  residing  in  and 
acting  for  the  said  parts,  the  several  ministers  of  the  parish  churches 
within  the  said  hundreds  of  Kirton  and  Skirbeck,  for  the  time  being, 
and  the  several  other  persons  therein  named,  should  be  and  they 
were  thereby  appointed  Commissioners,  and  they  and  their  successors 
were  thereby  constituted  a  Court  of  justice,  by  the  name  of  the 
Court  of  Requests  for  the  borough  and  parish  of  Boston,  and  the 
hundreds  of  Skirbeck  and  Kirton,  except  &c.,  in  the  county  of 
Lincoln;  and  the  said  Commissioners  were  thereby  empowered 
and  required  to  meet  and  assemble,  and  to  hoid  the  said  Court  on 
Monday  in  every  week,  in  the  Guildhall  of  the  said  borough,  or  in 
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staniland    some  other  convenient  place  within  the  said  borough,  to  be  appointed 
Hopkins,     by  ^^^  major  part  of  the  said  Commissioners  for  that  parpose 
assembled  ;  that  the  first  meeting  of  the  said  Commissioners  should 
be  holden  on  the  third  Monday  next  after  the  passing  of  the  said 
Act,  and  the  Commissioners  present  should  elect  a  chairman  for 
that  meeting,  and  so  at  each  succeeding  meeting;  and  the  said 
Commissioners,  or  the  major  part  of  them  who  should  be  present 
at  such  meetings,  not  being  less  than  three,  (except  as  thereinafter 
mentioned),  were  thereby  authorised  and  empowered  to  hear  and 
determine  all  such  actions  and  causes  as  were  thereinafter  mentioned, 
and  to  give  such  judgments,  and  to  make  such  orders  and  decrees 
^  therein,  and  to  award  execution  thereupon,  with  the  costs,  against 
the  body  or  bodies,  or  against  the  goods  of  all  and  every  other  the 
[  '180  ]      person  and  persons  against  whom  they  should  *give  any  such 
judgments,  or  make  any  order  or  decree  as  should  to  them  seem 
just  in  law  or  equity ;  and  in  case  of  any  equality  of  votes  in  any 
action,  cause,  or  question  before  the  said  Commissioners,  the  said 
chairman,  so  elected,  should  have  the  casting  vote  ;  and  if  it  should 
happen  that  no  chairman  should  have  been  previously  elected  at 
that  meeting,  then  and  in  every  such  case  the  Commissioner  present, 
who  should  stand  first  in  the  list  of  names  of  the  said  Commis- 
sioners, should   have  the  decisive  or  casting  vote.     And  it  was 
thereby  further  enacted,  that  when  and  as  often  as  it  should  happen 
that  the  office  of  clerk,  or  serjeant,  or  crier,  or  any  other  officer  or 
officers,  should  become  vacant,  either  through  misbehaviour,  death, 
or^resignation,  suspension,  dismission,  removal,  or  incapacity,  then 
and  in  every  such  case  it  should  and  might  be  lawful  for  the  mayor 
and  aldermen  of  the  said  borough  of  Boston  for  the  time  being,  or 
the  major  part  of  them,  and  they  were  thereby  required  to  nominate 
and  appoint  another  fit  and  proper  person  to  be  clerk,  or  serjeant, 
or  crier,  or  other  officer  or  officers  of  and  in  the  said  Court  of 
Bequests  during  his  and   their  good   behaviour,  and  until   such 
nomination  and   appointments  should   be  made   as  aforesaid,  it 
should  and  might  be  lawful  for  the  said  Commissioners  of  the  said 
Court  of  Bequests,  or  any  three  or  more  of  them,  assembled  as 
aforesaid,  to  appoint  such  officers  respectively  to  do  the  business  of 
the  said  Court  until  such  nomination. and  appointment  should  from 
time  to  time  be  made  as  aforesaid ;  and  all  persons  so  appointed 
by  the  said  Commissioners,  or  any  three  of  them,  should  be  and  be 
deemed  to  be  (during  such  time  as  they  should  respectively  act) 
officers  under  the  said  Act,  to  all  intents  and  purposes  whatsoever^ 
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and  entitled  to  all  the  advantages  and  emoluments  specified  in  the    Stakiland 
said  Act,  and  should  be  subject  to  be  removed  from  their  offices  in  like     Hopkins. 
manner  as  the  officers  from  time  to  time  to  be  appointed  by  the  mayor 
and  aldermen  of  the  said  borough  of  Boston  as  *aforesaid,  or  the       ['isi  ] 
major  part  of  them,  for  the  time  being,  were  subject  to  be  removed." 

By  the  10th  section  of  the  Act,  the  Commissioners  had  power  to 
remove  the  clerk  for  misbehaviour,  and,  subject  to  the  control  of 
the  mayor  and  aldermen,  to  appoint  a  deputy  during  his  removal. 
A  copy  of  the  above-mentioned  Act  accompanied  and  was  to  form 
part  of  this  case. 

The  council  of  the  said  borough,  at  the  time  of  the  several 
elections  of  the  plaintiff  and  defendant  respectively,  as  hereinafter 
mentioned,  had  not  appointed  any  of  their  body,  under  the  7Srd 
section  of  the  5  &  6  Will.  lY.  c.  76,  to  execute  the  powers,  duties, 
and  functions  reposed  in  the  mayor  and  aldermen  by  the  above 
statute,  or  to  act  as  Commissioners  under  the  above  statute.  On 
the  23rd  of  November,  1839,  Mr.  Francis  Thirkill,  the  clerk  of 
the  said  Court,  died,  and  the  office  thereby  became  vacant.  On 
the  2nd  of  December,  1839,  at  a  meeting  of  the  town  council, 
specially  summoned  for  the  purpose  of  electing  a  clerk  to  the  said 
Court,  the  defendant  was  first  elected  by  the  mayor  and  aldermen 
only,  after  which  an  election  took  place  before  the  town  council,  at 
which  both  the  plaintiff  and  the  defendant  were  candidates.  They 
were  both  members  of  the  town  council,  and  out  of  courtesy  they 
each  voted  for  the  other  at  the  election  of  the  town  council.  Imme- 
diately after  the  plaintiff  had  voted  for  the  defendant,  and  before 
the  election  was  completed,  he  tendered  his  resignation  to  the 
mayor,  in  a  letter,  with  501.  The  mayor  afterwards  returned  the 
60i.  The  plaintiff  was  elected  by  the  council,  eleven  members  of 
the  council  voting  for  the  plaintiff,  and  ten  for  the  defendant. 
There  was  no  bye-law  to  enforce  a  fine  on  resignation ;  and  there- 
fore the  mayor  returned  the  50L  in  the. presence  of  the  council 
after  the  election.  Afterwards,  on  the  12th  of  December,  the 
plaintiff's  seat  at  the  council  was  filled  by  an  election  of  Mr.  Wedd 
by  *the  burgesses  of  the  same  ward.  At  a  quarterly  meeting  of  [  •1S2  ] 
the  town  council,  on  the  7th  of  May,  1840,  the  plaintiff  was  re- 
elected by  the  council.  No  previous  notice  had  been  given  of  the 
intention  to  elect  a  clerk  of  the  Court  of  Bequests  at  that  meeting. 
The  defendant  has  always,  since  his  election  by  the  mayor  and 
aldermen,  acted  as  clerk  of  the  said  Court,  and  has  received  fees  to 
the  amount  of  167/. 
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Staniland        The  question  for  the  opinion  of  the  Court  was,  whether  the  plain- 
Hopkins,      tiff  had  been  duly  elected  clerk  of  the  said  Court ;  if  so,  the  verdirt 

for  the  plaintiff  was  to  stand  ;  otherwise  a  verdict  was  to  be  entere<l 

for  the  defendant. 

The  case  was  argued  early  in  this  Term  (Nov.  10th),  by 

Hill,  for  the  plaintifif : 

The  main  question  in  this  case  is,  in  whom  the  right  of  election 
is  vested.     The  Boston  Court  of  Requests  Act  enacts,  "that  the 
mayor,  recorder,  deputy  recorder,  aldermen,  and  common  council- 
men  of  the  Borough  of  Boston,  with  the  justices  of  Holland,  the 
ministers  of  certain  parishes,  and  several  other  persons  named  in 
the  Act,  shall  be  Commissioners  of  the  Court  ;'*  and  it  also  enacts, 
"  that  in  case  of  a  vacancy  in  the  office  of  clerk,  or  serjeant,  or 
crier,  &c.,  of  such  Court,  it  should  be  lawful  for  the  mayor  and 
aldermen  of  the  said  borough  of  Boston  for  the  time  being,  or  the 
major  part  of  them,  and  they  are  thereby  required  to  nominate 
and  appoint  another  fit  and  proper  person  for  that  purpose.*'     That 
power,  which  was  formerly  vested  in  the  mayor  and  aldermen,  the 
plaintiff  contends,  is  now  vested,  by  the  Municipal  Corporations 
Act,  in  the  town  council,  and  they  having  appointed  him  to  the 
office  in  question,  his  appointment  is  valid.     The  case  falls  within 
the  72nd  section  of  5  &  6  Will.  IV.  c.  76  (i),  which  enacts,  *'  that  the 
body  corporate  named  in  the  said  schedules  (A)  and  (B)  in  conjunc- 
tion  with  any   borough,    hall  be  trustees  for  executing,  by  the 
council  of  such  borough,  the  powers  and  provisions  of  all  Acts  of 
p  •j^  -I       Parliament  made  before  the  passing  of  this  Act,  (other  than  *Act8 
made  for  securing  charitable  uses  and  trusts),  and  of  all  trusts 
(other  than  charitable  uses  and  trusts)  of  which  the  said  body 
corporate,   or   any   of    the  members   thereof    in   their  corporate 
capacity,  was  or  were  sole  trustees  before  the  time   of  the   first 
election  of  councillors  in   such   borough  under  this  Act."     The 
effect  of  that  section  is  to  vest  in  the  town  council  the  execution  of 
all  the  powers  and  provisions  of  all  Acts  of  Parliament  made  before 
the  passing  of  the  Municipal  Act,  of  which  powers  and  provisions 
the  old  corporations  were  the  sole  trustees  and  (by  the  interpreta- 
tion clause  (2),  section  142)  Commissioners.     The  73rd  section  (3) 
enacts,  **  that  in  every  borough  in  which  the  body  corporate  &c. 

(1)  See  now  Municipal  Corporations      Act,  1882,  s.  4. — ^A.  G. 

Act,  1882  (45  &  46  Vict.  c.  50),  s.  134.  (3)  See  now  Municipal  Corporations 

—A.  C.  Act,  1882,  8.  135.— A.  C. 

(2)  See  now  Municipal  Corporations 
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was  or  were  before  the  passing  of  this  Act  trustees,  jointly  with  Stjlnilakd 
other  trustees,  for  the  execution  of  any  Act  of  Parliament,  or  of  hopkins. 
any  trust,  or  in  which  the  body  corporate  &c.  by  any  statute, 
charter,  bye-law,  or  custom,  was  or  were  before  the  passing  of  this 
Act  lawfully  appointed  to  or  exercised  any  powers,  duties,  or  func- 
tions whatsoever,  not  otherwise  herein  provided  for,  the  council  of 
such  borough  shall  appoint  a  like  number  of  councillors  to  be  joint 
trustees  as  there  were  theretofore  members  or  nominees  of  such 
corporate  body.**  That  section,  therefore,  provides  for  two  other 
classes  of  cases :  one  where  the  old  corporations  were  joint  trustees 
with  other  parties;  the  other  where  they  exercised  powers  and 
functions  not  otherwise  provided  for  by  the  Municipal  Corporations 
Act.  The  appointment  of  the  clerk  of  the  Court  under  the  local 
Act  was  vested  solely  in  the  mayor  and  aldermen,  who  were  trustees 
of  the  powers  and  provisions  of  the  local  Act,  and  therefore  it  now 
vests  in  the  town  council  under  the  72nd  section.  The  argument 
on  the  other  side  is,  that  the  town  council  have  no  right  to  appoint 
the  clerk ;  according  to  their  construction  of  the  72nd  section,  the 
town  council  have  only  a  right  to  interfere  in  cases  where  the  old 
corporations  were  the  trustees  of  entire  Acts  of  Parliament,  and 
not  merely  of  some  of  the  powers  and  provisions  ^contained  therein  ;  [  •ig^  ] 
and  that  as  the  mayor  and  aldermen  of  the  old  corporation  were 
the  Commissioners,  not  of  the  whole  Act  of  Parliament,  but  only  of 
that  part  relating  to  the  election  of  the  clerk  and  officers  of  the 
Court,  the  case  falls  within  the  73rd  section :  and  it  will  be  con- 
tended that  it  was  the  duty  of  the  town  council  to  appoint  a  certain 
number  of  their  own  body,  in  whom  the  right  of  electing  the  clerk 
should  vest.  That  construction,  however,  is  at  variance  both  with 
the  grammatical  interpretation  of  the  section,-  and  the  object  and 
purposes  of  the  Act.  Whatever  was  the  intention  of  the  last  clause 
of  the  73rd  section,  it  dearly  refers  to  other  duties  and  cases 
than  those  mentioned  in  the  72nd  section. 

Secondly,  the-  plaintiff  was  twice  elected :  first,  on  the  2nd  of 
December,  1839,  by  the  town  council,  at  a  meeting  specially  convened 
for  that  purpose,  pursuant  to  the  69th  section  of  6  &  6  Will.  IV 
c.  76  (1) ;  and  secondly,  on  the  7th  of  May,  1840,  at  a  quarterly 
meeting  of  the  town  council,  of  which,  however,  no  notice  was 
given.  But  no  notice  was  necessary,  for  the  election  of  clerk  fell 
within  the  description  of  general  business,  which,  by  the  69th 
section,  might  be  transacted  at  a  quarterly  meeting  without  notice, 
(1)  See  now  Municipal  Corporations  Act,  1882,  s.  22,  and  Sch. — ^A.  C. 
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staniland  or  might  be  transacted  at  a  quarterly  meeting  by  the  town  council 
HopkW  under  6  &  7  Will.  IV.  c.  106,  s.  8  (i),  which  provides  that  the  town 
council  may  do  at  a  quarterlj'^  meeting  '*  every  thing  provided  under 
any  local  Act  of  Parliament  to  be  done  exclusively  by  any  particu- 
lar or  limited  number,  class,  or  description  of  the  members  of  any 
body  corporate  named  in  the  schedules  (A)  and  (B)  annexed  to  the 
said  Act."  The  quarterly  meeting,  therefore,  had  jurisdiction  and 
exercised  it  properly,  and  no  notice  of  those  meetings  was  necessary, 
as  they  are  fixed  by  the  Act. 

But,  thirdly,  it  will  be  said  that  the  plaintiff,  being  a  member  of 
the  town  council  at  the  time  the  election  began,  was  ineligible, 
[  *185  ]  because  the  town  council  as  Commissioners  *had  power  to  remove 
o£5cer8  of  the  Court  of  Bequests,  and  he  had  thereby  a  control 
over  his  own  removal.  But  the  answer  to  that  is,  that  at  common 
law  the  functions  of  clerk  and  town  councillor  are  not  incompatible; 
and  that  the  town  council  have  joint  and  not  exclusive  powers  of 
removing  ofiBcers,  the  power  of  removal  being  in  the  Commissioners 
generally,  under  the  provisions  of  the  local  Act. 

(Parke,  B.  :  The  town  council  are  to  elect  Commissioners  to 
fulfil  the  duties  of  joint  Commissioners  with  the  justices.  If  the 
plaintiff  continues  a  member  of  the  town  council,  there  is  a 
difficulty  in  saying  that  he  is  eligible  as  clerk,  because  he  woold 
have  the  right  of  voting  for  the  Commissioners,  who  have  the 
power  of  appointment  as  to  himself.) 

If  the  offices  are  incompatible,  his  office  of  town  councillor  would 
be  vacated.  In  Rex  v.  Tizzard  (2),  where,  in  the  borough  of 
Weymouth,  the  appointment  of  the  town  clerk  was  in  the  mayor, 
aldermen,  and  bailiffs,  to  hold  the  office  during  their  pleasure,  with 
a  salary  which  they  had  power  to  alter  in  amount  or  withdraw 
altogether;  and  one  of  the  town  clerk's  duties  was  to  attend  all 
corporate  meetings  of  the  mayor,  aldermen,  &c.,  and  draw  up 
minutes  of  their  proceedings  under  their  inspection ;  it  was  held 
that  the  offices  of  alderman  and  town  clerk  were  incompatible, 
because  he  would  fill  the  situation  of  master  and  servant,  and  that 
an  alderman  by  accepting  the  latter  vacated  the  former  office. 
That  principle  was  recognised  in  Rex  v.  Joius  (8),  and  also  in  Rex 
V.  Patteson  (4),  where  the  offices  of  common  councilman  and  town 

(1)  See  now  Municipal  Corporations  (3)  1  B.  &  Ad.  681. 

Act,  1882,  8.  138.— A,  C.  (4)  38  E.  B.  191  (4  B.  &  Ad.  9;. 

(2)  33  B.  B.  226  (9  B.  &  C.  418). 
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clerk  were  held  not  to  be  incompatible,  because  the  common  council    Staniland 

were   not  the  masters  of  the  town  clerk,  and  had  no  power  of     hopkins. 

removing  him  or  of  fixing  his  salary.     Again,  the  plaintiff,  before 

the  end  of  the  election,  tendered  his  resignation  (i)  *of  the  oflBce  of       [  'i^^  ] 

town  councillor,  which  the  council,  being  by  the  6th  section  of  the 

Municipal  Act,  6  &  6  Will.  IV.,  invested  with  all  the  powers  of  the 

old  corporation,    were  competent  to  accept.     Besides,  the  28th 

section  of  the  5  &  6  Will.  IV.  c.  76  (2),  is  applicable  to  this  case. 

That   section   enacts,  "that  no  person   shall  be  qualified  to  be 

elected,  or  to  be  a  councillor  or  alderman  "  of  any  such  borough, 

"  during  such  time  as  he  shall  hold  any  office  or  place  of  profit 

other  than  that  of  mayor,  in  the  gift  or  disposal  of  the  council  of 

such  borough."     This  is  a  place  of  profit  in  the  gift  of  the  council, 

and  might  be  given  by  them  to  the  plaintiff.     There  is  nothing  in 

the  Act  to  prevent  the  town  council  from  conferring  such  a  place 

upon  one  of  their  own  body.     The  effect  of  this  section  is,  to 

disqualify  the  holder  of  a  place  of  profit  from  being  elected  a  town 

councillor,  and  as  soon  as  he  is  elected  to  such  an  ofQce  he  would 

cease  to  be  a  member  of  the  town  council. 

The  Solicitor-General,  contra  : 

The  appointment  of  the  clerk  of  the  Court  of  Eequests  is  not  in 
the  town  council  of  this  borough.  The  power  to  elect  a  clerk  was, 
by  the  local  Act,  in  a  portion  only  of  the  corporation.  This  case 
does  not  fall  within  the  72nd  section,  as  that  was  intended  to  apply 
to  cases  where  the  whole  corporation  were  the  sole  trustees  of 
"Acts  of  Parliament"  or  of  "trusts."  Here  the  mayor  and 
aldermen  were  not  the  sole  trustees  of  the  local  Act  of  Parliament, 
for  the  other  Commissioners  were  associated  with  them  in  its 
execution.  The  case  comes  within  the  73rd  section,  which  applies 
to  cases  where  the  old  corporation  were  trustees  jointly  with  other 
persons,  or  where  a  limited  number  of  them  were  by  any  statute, 
bye-law,  or  custom,  "appointed  to  or  exercised  any  powers,  duties, 
or  functions  whatsoever,  not  otherwise  herein  provided  for."  The 
use  of  the  word  "  statute  "  shows  that  the  powers  there  alluded  to 
are  not  those  of  a  corporate  nature  only.  The  town  council  ought 
to  have  appointed  *an  equal  number  of  their  own  body  with  those  [  ♦187  ] 
of  the  old  corporation,  who  before  had  the  power  to  elect  the  clerk 

(1)  The  resignation  should  now  be      s.  36). — A.  C. 
by  writing  delivered  to  the  town  clerk  (2)  See  now  Municipal  Corporations 

(Municipal  Corporations    Act,    1882,      Act,  1882,  s.  12  (1)  (a).— A.  C. 

B.R. — VOL.  LX.  46 
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Staniland  of  the  Court  of  Bequests.  It  may  well  be  conceived  that  the  Legis- 
H0PKTN8.  latore  intended  that  the  ten  or  twelve  persons,  who  constituted  the 
body  of  mayor  and  aldermen,  were  proper  persons  to  make  the 
appointment,  and  not  that  a  meeting  of  the  whole  town  council 
should  proceed  to  a  general  election  of  the  clerk.  It  is  clear  that 
the  right  to  nominate  the  clerk  is  not  in  the  town  council,  but  in  a 
limited  number  to  be  appointed  by  them.. 

But  it  is  said  that  this  case  may  fall  within  the  6  Jb  7  Will.  IV. 
c.  105,  s.  8,  which  enacts,  "  that  every  thing  provided,  under  any 
local  Act  of  Parliament,  to  be  done  exclusively  by  any  particular 
or  limited  number,  class,  or  description  of  the  members  of  any 
body  corporate  named  in  the  schedules  (A)  and  (B)  annexed  to  the 
said  Act  for  regulating  corporations,  the  continuance  of  which  is 
not  inconsistent  with  the  provisions  of  the  said  Act,  and  also  every- 
thing provided  in  any  such  local  Acts  to  be  done  by  the  justices,  or 
by  some  particular  class  or  description  of  members  of  such  body 
corporate,  being  justices,  at  some  Court  of  General  or  Quarter 
Sessions  assembled,  and  which  does  not  relate  to  the  business  of  a 
Court  of  criminal  or  civil  judicature,  shall  and  may  be  done  by  the 
council  at  some  quarterly  meeting  of  the  council,  or  by  some  com- 
mittee of  the  council,  or  any  three  or  more  of  such  committee  to  be 
appointed  at  a  quarterly  meeting  the  council."  It  is  said  that 
this  is  something  done  exclusively  under  a  local  Act  of  Parliament 
by  a  limited  number  of  the  body  corporate,  "  which  does  not  relate 
to  the  business  of  a  Court  of  civil  or  criminal  judicature."  But 
that  is  not  so ;  for,  first,  the  appointment  of  a  clerk  was  not  a  thing 
to  be  done  under  the  local  Act  exclusively  by  the  mayor  and 
aldermen ;  for  the  Commissioners  generally,  or  any  three  of  them, 
had  the  power  to  nominate  a  clerk  until  the  mayor  and  aldermen 
r  'iss  ]  have  made  the  appointment ;  *secondly,  that  section  is  not  in  the 
plaintiffs  favour,  because  the  words  "  which  does  not  relate  to  the 
business  of  a  Court  of  criminal  or  civil  judicature,"  override  the 
whole  of  the  clause,  and  then  the  true  construction  of  the  clause  is, 
that  the  town  council  shall  execute  no  functions  which  relate  to  the 
criminal  or  civil  business  of  a  Court  of  justice  ;  the  object  being  to 
prevent  the  town  council  from  interfering  with  the  administration 
of  justice. 

(Parke,  B.  :  The  Legislature  seem  to  have  thought,  that  by 
transferring  all  the  business  of  a  Court  of  criminal  and  civil 
judicature   to  the  recorder,  and  all   the  other  business   done   by 
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justices  at  Quarter  Sessions,  not  relating  to  criminal  or  civil  judica-    Staniland 
ture,  to  the  council,  they  had  disposed  of  the  whole  business.)  Hopkins. 

The  words  "relating  to  a  Court  of  criminal  or  civil  judicature,"  it 
is  submitted,  extend  to  the  whole  of  the  section,  and  then  the 
appointment  of  a  clerk  of  the  Court  of  Bequests  is  a  matter  which 
relates  "  to  the  business  of  a  Court  of  civil  judicature,"  and  there- 
fore does  not  belong  to  the  town  council.  In  Palmer  v.  Powell  (i), 
it  was  held  that  the  fees  of  the  assessor  and  clerk  of  the  Court  of 
Bequests  did  relate  to  the  business  of  a  Court  of  civil  judicature, 
and  therefore  that  the  town  council  had  no  authority  to  reduce 
them.  The  words  **  business  of  a  Court "  cannot  be  confined  to  its 
mere  judicial  business.  The  clerk  transacts  the  whole  ministerial 
business  of  the  Court.  The  object  of  the  Legislature  was  to  prevent 
this  large  body  of  persons  from  interfering  with  anything  relating 
to  the  business  of  a  Court  or  the  appointment  of  its  officers. 
Suppose,  under  the  local  Act,  the  mayor  had  been  a  judge  of  the 
Court,  could  it  be  contended  that  the  town  council  would  be  the 
judges,  and  have  power  by  vote  at  their  quarterly  meetings  to 
sentence  criminals  to  transportation?  There  would  be  no  end  to 
the  absurdities  that  would  follow  if  this  is  held  to  apply  to  the 
members  *of  the  corporate  body.  [  'isg  ] 

(BoLFB,  B.:  By  the  118th  (2)  section  of  the  5  &  6  Will.  IV.  c.  76, 
the  town  council  have  the  power  in  certain  cases  of  appointing  the 
necessary  officer,  other  than  the  recorder,  for  the  trial  of  civil 
actions.  That  seems  to  show  that  the  object  of  the  Legislature 
was  not  to  exclude  the  town  council  from  the  appointment.) 

It  perhaps  might  be  more-  correct  to  argue  on  behalf  of  the 
defendant,  that,  as  this  power  is  before  vested  in  other  persons, 
the  8th  section  does  not  apply  to  this  case  at  all,  but  to  those 
cases  only  which  are  omitted  in  the  73rd  and  other  sections  of 
the  5  &  6  WilL  IV.  c.  76.  If  this  case  is  within  the  Municipal 
Act  at  all,  it  is  within  the  73rd  section  and  not  within  the  72nd. 

Then  with  respect  to  the  objection  that  the  plaintiff  at  the  time 
of  the  election  was  a  member  of  the  town  council.  The  offices  of 
town  councillor  and  clerk  of  the  Court  are  incompatible;  for  the 
plaintiff,   in  his  capacity  of   town   councillor,  would,  under  the 

(1)  oo  E.  B.  747  (6  M.  &  W.  627).  (2;  See  uow  Municipal  Corporatioiib 

Act,  1882,  8.  176.— A.  C. 
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Staniland    provisions  of  the  local  Act,  have  a  voice  if  a  question  as  to  his  own 
Hopkins,      removal  shoald  arise,  and  might  thereby  keep  himself  in  office. 
In  Rex  V.  Patteson,  it  is  laid  down  that  the  acceptance  of  an 
incompatible  office  does  not  operate  as  an  avoidance  of  a  former 
office,  where  the  party  cannot  divest  himself  of  that  office  by  his 
own  act.     These  offices  being  incompatible,  the  plaintiff  was  there- 
fore ineligible.     He  could  not  resign  his  office  into  the  hands  of 
the  burgesses,  who  have  the  election  of  the  town  conncillors,  for 
they  had  no  power  to  meet  for  the  purpose  of  accepting  his  resig- 
nation, and  the  council  had  no  power  to  accept  his  resignation, 
nor  could  he  resign  his  office  at  all  under  the  circumstances  of  the 
case.      By  the  Slst  section  of  6  &  6  Will.  IV.  c.  76  (i),  it  is  provided 
that  a  councillor  when  elected  shall  accept  the  office,  or  in  lieu 
thereof  shall  pay  such  fine,  not  exceeding  50{.,  as  the  council  by 
a  bye-law  shall  declare.     In  this  case  no  bye-law  had  been  made 
fixing  the  sum  to  be  paid  on  resignation ;  it  could  not  therefore 
[  *i^o  ]      be  paid,  and  no  resignation  *could  take  place.     Then  the  second 
election  is  void,  because  there  was  no  notice  of  the  meeting  of 
the  town  council;  for  the  appointment  of  a  clerk  of  the   Court 
of   Bequests  is  not  such   ''general    business"    of  the   corpora- 
tion as   by  the  69th  section  may  be  transacted  without  notice. 
But  it  is  contended  that  the  plaintiff's  office  of  town  councillor  was 
vacated  and  made  void  by  his  acceptance  of  an  office  of  profit 
in  the  gift  of  the  town  council;  but  if  the  office  of  town  councillor 
could  not  be  got  rid  of  directly  by  resignation,  neither  could  it 
by  indirect  means :  and  the  plaintiff  was  therefore  ineligible. 

Hill  replied. 

Cur.  adv.  rult. 

The  judgment  of  the  Court  was  now  delivered  by 

Lord  Abingbr,  C.  B.  : 

The  plaintiff  in  this  case  claims  to  be  the  clerk  of  the  Court  for 
the  recovery  of  small  debts  for  the  borough  of  Boston,  and  certain 
hundreds  of  the  county  of  Lincoln.  His  title  to  that  office  depends 
upon  two  questions :  first,  whether  the  town  council  of  Boston  had 
the  power  of  appointing  that  officer;  and  secondly,  whether  he  was 
ineligible  by  reason  of  having  been  at  the  time  of  the  election  a 
member  of  the  town  council.  By  the  local  Act,  47  Geo.  III., 
establishing  the  Small  Debts  Court  above  mentioned,  the  mayor, 

(I)  See  now  Municipal  Corporations  Act»  1882,  b.  36. — A.  C. 
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recorder,  deputy  recorder,  aldermen,  and  common  councilmen  of    Staniland 
Boston,  and  several  other  persons  therein  named,  were  made  Com-     Hopkins. 
missioners  of  the  Court.     On  the  vacancy  of  the  office  of  clerk 
of  the  Court,  the  mayor  and  aldermen  of  Boston  had  power  to 
nominate    his  successor,   whenever  such  nomination   should   be 
made,  and  the  Commissioners  at  large  were  to  appoint  an  officer 
to  act  in  the  meantime ;  and  the  clerk  was  liable  to  be  removed 
for  misbehaviour  by  the   Commissioners,  acting  in  open   Court, 
and  they  might  appoint  a  deputy  during  ''^his  absence,  subject  to       [  *191  j 
the  control  of  the  mayor  and  aldermen  only.     A  vacancy  having 
occurred  in  the  office  of  clerk,  the  town  council  proceeded  to  an 
election  without  having  at  any  previous   time  named   an  equal 
or  any  number  of  persons  to  act  as  Commissioners,  and  the  first 
and  most  important  question  in  the  case  is,  whether  they  were 
legally  empowered  to  elect.     This  appears  to  us  to  depend  upon 
the  construction  of  the  72nd  clause  of  the  Municipal  Act  (i),  which 
provides, — **  that  the  body  corporate  named  in  the  said  schedules 
(A.)  and  (B.),  in  conjunction  with  any  borough,  shall  be  trustees 
for  executing,  by  the  council  of  such  borough,  the  powers  and 
provisions  of  all  Acts  of  Parliament  made  before  the  passing  of 
this  Act  (other  than  Acts  made  for  securing  charitable  uses  and 
trusts),  and  of  all  trusts  (other  than  charitable  uses  and  trusts) 
of  which  the  said  body  corporate,  or  any  of  the  members  thereof 
in  their  corporate  capacity,  was  or  were  sole  trustees  before  the 
time  of  the  first  election  of  councillors  in  such  borough  under  this 
Act."      Now  we  think  that  the  72nd  clause  may  reasonably  be 
construed  so  as  to  bring  the  present  case  within  its  provisions ; 
and  if  so,  the  73rd  clause  (2),  which  has  been  the  subject  of  much 
argument,  and  the  object  of  which  (the  latter  part  of  it)  is  very 
obscure,  is  put  out  of  the  question,  because  the  only  thing  very 
certain  in  that  clause  is,  that  it  does  not  apply  to  any  case  before 
provided  for  by  that  Act.     If,  therefore,  the  particular  case  has 
been  provided  for,  we  ought  not  to  search  into  the  73rd  clause 
for  a  different  provision,  nor  for  doubts  to  be   thrown  on  the 
fair  interpretation   of  the  preceding  clause.      If   then,   for    the 
purpose  of  construing  the  72nd  clause,  we  call  in  aid  the  inter- 
pretation   clause,   sect.   142  (3),   by   which    it    is    provided    that 
the  word  "trustees"  shall  be  taken  to  mean  not  only  trustees, 

(1)  Municipal      Corporations    Act,      1882,  s.  135. 

1882, 8.  134.  (3)  Municipal     Corporations      Act, 

(2)  Municipal     Corporations      Act,       1882,  s.  4. 
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Staniland  but  '^  Commissioners  or  directors,  or  the  person  charged  with  the 
Hopkins,  execution  of  a  trust  or  public  duty,"  we  may  read  the  clause  thus  : 
"  The  body  corporate  of  each  borough  shall  be  trustees  and  Com- 
[  ♦192  ]  missioners  for  executing,  or  shall  be  *charged  with  the  duty  of 
executing,  by  the  council  of  such  borough,  the  powers  and  provi- 
sions of  all  Acts  of  Parliament  now  made,  and  of  all  trusts,  of 
which  powers  and  provisions,  or  trusts,  the  body  corporate,  or  any 
of  the  members  thereof  in  their  corporate  capacity,  was  or  were 
sole  Commissioners  or  trustees  respectively,  or  were  solely  charged 
with  the  duty  of  executing  them,  before  the  time  of  the  first 
election  of  councillors  in  such  borough."  And  this,  we  think, 
is  the  true  mode  of  construing  the  clause.  It  is  however  eon- 
tended,  that,  by  the  grammatical  construction  of  the  72nd  section, 
the  relative  "  which "  applies  to  the  next  antecedent,  namely, 
"Acts  of  Parliament,"  and  not  to  "powers  and  provisions,"  and 
that  the  section,  therefore,  must  be  read  as  applying  only  to  those 
cases  in  which  the  body  corporate,  or  a  part  of  it,  are  sole  Commis- 
sioners in  an  Act  of  Parliament,  or  solely  charged  with  the  duty 
of  executing  all  the  powers  of  it ;  but,  besides  the  objection  to  this 
construction,  that  there  is  probably  no  Act  of  Parliament  in  which 
a  corporate  body,  or  a  part  of  it,  is  solely  charged  with  all  the 
duties  prescribed  by  it,  the  relative  may,  without  any  impropriety, 
refer  to  "all  powers  and  provisions,"  and  not  to  the  words  "all 
Acts  of  Parliament ;  "  and  the  more  so,  as  full  operation  is  thereby 
given  to  this  section,  which,  in  the  more  limited  construction, 
would  be  hardly  applicable  to  any  case  whatever.  It  is  true  that, 
in  strict  grammatical  construction,  the  relative  ought  to  apply  to 
the  last  antecedent ;  but  there  are  numerous  examples  in  the  best 
writers  to  show,  that  the  context  may  often  require  a  deviation 
from  this  rule,  and  that  the  relative  may  be  connected  with  nouns 
which  go  before  the  last  antecedent,  and  either  take  from  it  or  give 
to  it  some  qualification.  Suppose,  for  example,  this  phrase — "  If 
there  be  any  powers  or  provisions  of  an  Act  of  Parliament,  of 
which  the  corporation  are  sole  Commissioners  for  executing," — 
is  it  not  obvious  here  that  the  relative  "  which "  refers  to  the 
[  •193  1  **  powers  and  provisions,"  and  not  *to  the  "  Act  of  Parliament  ?  " 
So  in  the  72nd  clause,  the  words  "  sole  trustees,"  when  properly 
interpreted,  mean,  with  reference  to  the  powers  and  provisions  of 
Acts  of  Parliament,  sole  Commissioners  for  executing  them.  If, 
then,  the  clause  in  question  may  properly  be  read  in  this  way, 
which  we   think   it  may,i^there  can  be  no  doubt  that  the  town 
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council  were  entitled  to  elect  the  clerk,  provided  the  mayor  and    Stanilakd 

aldermen  were  before,  by  the  local  Act,  sole  Commissioners  for     hopkiub. 

that  purpose,  or  solely  charged  with  the  duty  of  appointing  the 

clerk ;  and  we  are  all  of  opinion  that  they  were,  because,  although 

the  other  Commissioners  were  authorised  to  appoint  ad  interim, 

the  mayor  and  aldermen  alone  could  appoint  absolutely.     Upon 

the  true  construction  of  the  72nd  section,  the  right  of  nomination 

and  election  was  in  the  town  council,  and  if  they  duly  elected  the 

plaintiff  at  the  first  meeting  of  the  2nd  December,  1889,  his  title 

to  the  office  is  good,  and  it  is  unnecessary  to  consider  whether  it 

could  have  been  maintained  by  the  subsequent  election  on  the  7th 

May,  1840,  which  took  place  by  virtue  of  the  8th  section  of  6  &  7 

Will.  IV.  c.  105  (i),  for  this  section  is  admitted  to  give  an  additional 

power  to  the  town  council,  and  not  to  repeal  or  alter  the  powers 

given  before :  and  we  all  think  that  he  was  duly  elected  at  the 

first  meeting. 

The  next  objection  to  the  election  was,  that  when  the  meeting 
commenced,  the  plaintiff  was  a  member  of  the  town  council,  and 
was  therefore  ineligible  to  the  office  of  clerk  of  the  Court  of 
Bequests,  that  office  being  incompatible  with  the  office  of  town 
councillor,  and  that  disability  not  having  been  removed  when  the 
election  took  place.  But  if  the  offices  were  incompatible,  as  we 
think  they  were,  by  reason  of  the  control  over  the  clerk  given  by 
the  10th  section  of  the  local  Act  to  the  mayor  and  aldermen,  and 
consequently,  for  the  reasons  before  given,  transferred  to  the  town 
council  as  their  substitute,  the  question  still  remains,  whether  the 
effect  of  such  incompatibility  *was  to  render  a  town  councillor  \*^^\ 
ineligible,  or  whether  the  election  and  acceptance  of  the  office  of 
clerk  absolutely  vacated  the  office  of  town  councillor.  It  has  been 
argued,  on  the  one  hand,  that  the  plaintiff  could  not  resign  his 
office  of  town  councillor,  because  no  bye-law  had  been  made  to 
impose  a  fine  for  the  non-acceptance  of  the  office,  and  by  the 
8th  section  of  the  6  &  7  Will.  IV.  c.  104  (2),  the  power  of  resignation 
there  given  is  only  conditional  on  the  party  paying  such  fine  as 
shall  have  been  imposed  on  him  for  non-acceptance  of  the  office. 
On  the  other  hand,  it  was  said  that  a  power  of  resignation  to  those 
who  were  competent  to  accept  it,  is  by  the  common  law  incident  to 
every  corporate  office ;  that  the  8th  section  of  6  &  7  Will.  IV. 
c.    104,  was  intended  to  extend  that  power  to  cases  where  the 

(1)  Municipal     Corporations     Act,  (2)  See  now  Municipal  Corjiorations 

18S2,  8.  138.  Act,  1882,  s.  36. 


728  1841.    EX.     9  MEE.  &  W.  194—195.  iR-b. 

Staniland  acceptance  might  be  refused  ;  that  the  town  council  were  the  only 
HopKiNB.  body  now  competent  to  accept  the  resignation,  and  that  the  law  has 
been  settled,  that  the  appointment  to  an  office  incompatible  with 
one  held  before  by  the  same  person,  makes  ipso  facto  the  first  office 
vacant,  provided  the  person  appointing  was  competent  to  have 
received  the  resignation  of  the  first  office.  It  was  said,  moreover, 
that  the  6  &  6  Will.  IV.  c.  76,  did  not  make  it  imperative  on  the 
town  council  to  make  any  bye-law  to  impose  a  fine  for  the  non- 
acceptance  of  office,  and  that  it  never  could  be  intended  that  the 
majority  of  that  body  should  have  the  power,  by  refusing  to  make 
such  bye-law,  to  control  the  right  of  resignation  intended  by  the 
last  statute  to  be  given  to  officers,  whether  the  town  council  chose 
to  accept  the  resignation  or  not ;  and  then,  having  made  no  bye- 
law  to  impose  a  fine  for  non-acceptance,  the  party  elected  might 
either  refuse  to  accept  the  office,  or,  having  accepted  it,  might 
resign  without  paying  any  fine. 

Again,  it  was  insisted  on  the  part  of  the  defendant,  that  as,  by 
the  28th  section  (i)  of  the  Municipal  Corporation  Act,  no  one  could 
[  •196  ]  be  elected  or  be  a  town  councillor,  during  the  *time  that  he  should 
hold  an  office  of  profit  in  the  gift  of  the  town  council,  it  must  be 
inferred  that  the  town  councillor  was  incapable  of  being  elected  to 
such  office,  and  if  so,  that  the  present  election  was  void  To  which 
it  was  answered,  that  the  effect  of  this  clause  was  not  to  make  a 
town  councillor  ineligible,  but  merely  to  vacate  his  office  on  his 
acceptance  of  an  office  of  profit  in  the  gift  of  the  town  council ; 
not  to  make  the  election  void,  but  to  make  him  cease  to  be  a  town 
councillor  by  the  very  act  of  accepting  the  other  office.  The  Court 
is  well  aware  of  the  difficulty  of  putting  a  construction  on  this  Act 
of  Parliament  which  is  free  from  doubt  and  perplexity,  arising  from 
an  endeavour  to  frame,  by  one  Act  of  Parliament,  one  universal 
charter  for  all  municipal  corporations,  and  to  combine  with  that 
object  all  the  principles  of  corporation  law  that  are  to  be  found  in 
a  long  series  of  judicial  decisions.  If  we  are  wrong  in  the  con- 
clusions we  have  formed  in  this  case,  it  is  some  consolation  to  us 
to  know  that  it  will  be  open  to  the  defendant  to  obtain  the  decisions 
of  the  other  Judges,  by  turning  the  case  into  a  special  verdict. 
We  are  bound  to  express  the  best  opinion  we  can  form,  on  both 
views  taken  of  this  latter  branch  of  the  question ;  and  that  opinion 
is  in  favour  of  the  plaintiff,  that  his  resignation,  under  ail  the 
circumstances,  was  sufficient;  but  that  if  it  was  not,  his  election  to 
(1)  See  now  Municipal  Corporations  Act,  1882,  s.  12  (1)  (a). — A.  C. 
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the  office  now  in  question  had  the  effect  of  vacating  hin  office  of    stanilai^d 
town  councillor  (i) ;  and  therefore  our  judgment  must  be  for  the      Hopkins. 
plaintiff. 

Judgment  for  the  plaintiff  (2). 


KIKK  V.  JOHN  BLURTON  and   CHARLES   HABER- 

SHON  (3). 

(9  Meeson  &  Welsby,  284—289 ;  S.  C.  12  L.  J.  Ex.  117.) 

A  partner  has  no  implied  authority  by  law  to  bind  his  co-partners  by  his 
signature  upon  a  bill  of  exchange,  otherwise  than  in  the  true  style  of 
the  partnership. 

Therefore,  where  a  firm  consisted  of  J.  B.  and  C.  H.,  the  partnership 
name  being  **  J.  B."  only,  and  C.  H.  made  and  indorsed  a  bill  in  the  name 
of  "  J.  B.  &  Co.,"  it  was  held  that  J.  B.  was  not  bound  thereby. 

Assumpsit.  The  declaration  stated,  that  the  defendants,  by  and 
under  the  name,  style,  and  firm  of  John  Blur  ton  &  Co.,  on  the 
12th  March,  1841,  made  their  bill  of  exchange  in  writing,  and 
directed  the  same  to  Messrs.  Smith,  Payne,  and  Smith,  and  thereby 
required  them  to  pay  to  the  order  of  the  defendants  50Z.,  two  months 
after  date,  which  period  had  then  elapsed;  and  the  defendants 
then  indorsed  the  said  bill  to  William  Unwin,  who  indorsed  it  to 
Andrew  Duncan,  who  indorsed  it  to  the  plaintiff.  Breach,  in 
non-payment  by  Messrs.  Smith,  Payne,  and  Smith,  of  which  the 
defendant  had  due  notice. 

The  defendant  Habershon  allowed  judgment  to  go  by  default. 

The  defendant  Blurton  pleaded  four  pleas;  1st,  that  he  did  not 

make  the  bill ;  2ndly,  that  he  did  not  indorse  it ;  Srdly,  that  Blurton 

and   Habershon  were  partners  as  printers,  and  that  Habershon 

(1)  This  part  of  the  judgment  seems 
open  to  criticism.  The  disqualification 
under  s.  28  of  the  Act  of  1835  was 
during  *^  such  time  as  he  shall  hold 


any  office  or  place  of  profit."  In  a 
case  of  a  disqualification  under  the 
same  section  by  interest  in  a  contract 
with  the  council,  the  Court  appear  to 
have  considered  that  the  office  of 
councillors  remained  full  (Lewis  y. 
Carr  (1876)  L.  B.  1  Ex.  484,  492,  46 
L.  J.  Ex,  314,  318).  Both  the  Act  of 
1835  (s.  53),  and  the  Act  of  1882  (s.  41), 
contemplate  the  possibility  of  a  person 
acting  while  disqualified,  and  neither 
Act  gives  the  council  any  express 
power  to  declare  the    office  vacant, 


except  in  the  coses  of  disqualification 
by  insolvency  or  absence.  It  should 
also  be  noticed  that  s.  36  of  the  Act  of 
1882  prescribes  a  particular  mode  of 
resigning,  while  there  was  no  such 
provision  in  6  &  7  Will.  IV.  c.  104 
(soo  Reg,  v.  Wiyan  (1885)  14  Q.  B.  D. 
908,  54  L.  J.  Q.  B.  338,  where  this 
case  was  referred  to  in  the  argument). 
— A.  C. 

(2)  See  Reg,  v.  Hopkins,  00  B.  E. 
235  (1  Ad.  &  El.,  N.  S.  161). 

(3)  This  case  was  doubted  in  Forbes 
V,  Marshall  (1855)  11  Ex.  180,  24 
L.  J.  Ex.  305 ;  and  distinguished  in 
Odell  V.  Cormftck  (1887)  19  Q.  B.  D. 
223.— A.  C. 
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KiBK  made  and  indorsed  the  bill  in  fraud  of  his  partner,  for  purposes 
Blurton.  not  connected  with  the  partnership,  and  that  the  bill  was  indorsed 
by  him  to  Unwin,  by  Unwin  to  Duncan,  and  by  Duncan  to  the 
plaintiff,  with  notice  of  the  fraud  ,*  4thly,  that  the  bill  was  so  made 
in  fraud  of  Blurton,  and  that  the  same  was  indorsed  respectively 
by  the  indorsers  thereof,  without  value  or  consideration.  On  these 
pleas  issues  were  taken  and  joined. 

At  the  trial  before  Lord  Denman,  Ch.  J.,  at  the  last  Summer 
[  ♦285  ]      *As8izes  for  the  county  of  York,  the  bill  was  produced  in  evidence, 
and  was  as  follows  : 

**  Sheffield,  March  12th,  1841. 

"  Two  months  after  date  pay  to  our  order  50L,  for  value 
received.  John  Blurton  &  Co. 

**  At  Messrs.  Smith,  Payne,  and  Smith's, 
Bankers,  London." 

Indorsed — **  John  Blurton   &   Co.,  William    Unwin,   Andrew 
Duncan." 

The  bill  was  drawn  and  indorsed  by  the  defendant  Habershon. 

It  appeared  that  the  defendants  carried  on  business  as  printers 
at  SheflSeld,  under  the  name  of  "  John  Blurton,"  that  being  the 
name  over  the  door.  A  witness  was  called,  who  stated  that  the 
firm  had  been  in  the  habit  of  drawing  bills,  and  that  he  had  seen 
them,  but  he  could  not  take  upon  himself  to  say  whether  they 
were  in  the  name  of  **  John  Blurton,"  or  of  "  John  Blurton  &  Co." 

Cresswell,  for  the  defendant  Blurton,  objected,  that  Habershon 
had  no  authority  from  Blurton  to  draw  bills,  except  that  which  the 
law  implied,  namely,  to  do  so  in  the  partnership  name,  which  was 
**  John  Blurton  "  only  ;  and  therefore  that  this  bill  being  drawn  in 
the  name  of  **  John  Blurton  &  Co.,"  the  defendant  Blurton  was 
not  liable.  The  learned  Judge,  however,  was  of  opinion  that  there 
was  'primu  facie  evidence  of  authority  in  either  partner  to  draw  bills 
in  the  name  of  **  John  Blurton  &  Co.,'*  and  overruled  the  objection. 
The  case  then  proceeded  upon  the  question  of  fraud ;  but  the  jury 
were  of  opinion  that  no  fraud  was  shown,  and  they  thereupon 
found  a  verdict  for  the  plaintiff,  leave  being  reserved  to  the 
defendant  Blurton  to  move  to  enter  a  verdict  for  him  on  the  first 
and  second  issues. 

[  286  J  Cresswell,  in  Michaelmas  Term,  obtained  a  rule  accordingly, 

against  which 
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Dundaa  and  Pashley  now  showed  cause :  Kibk 

c. 

The  persons  composing  the  firm  are  Blurton  and  Habershon,  Blurton. 
and  the  bill  is  drawn  in  the  name  of  **  Blurton  &  Co.,"  which  is 
suflBcient  to  charge  both.  Habershon  was  a  partner,  as  was  proved, 
in  the  habit  of  drawing  bills,  and  he  had,  therefore,  authority  to 
draw  in  the  name  of  himself  and  his  partner  under  the  name  of 
"Blurton  &  Co."  In  Faith  v.  Richmond  {i)y  it  was  held  that, 
where  a  partner  accustomed  to  issue  notes  on  behalf  of  the  firm 
indorses  a  particular  note  in  a  name  differing  from  that  of  the 
partnership,  and  not  previously  used  by  the  firm,  which  note  is 
objected  to  on  that  account,  in  an  action  brought  upon  it  by  the 
indorsee,  the  proper  question  for  the  jury  is,  whether  the  name 
used,  though  inaccurate,  substantially  described  the  firm,  or  whether 
it  so  far  varied  that  the  indorser  must  be  taken  to  have  issued  the 
note  on  his  own  account,  and  not  in  the  exercise  of  his  general 
authority  as  partner.  Here  the  name  used  did  substantially 
describe  the  firm.  [They  also  cited  WiUiamson  v.  Johnson  (2),  Mason 
v.  Rumsey  (3),  Loi'd  Galway  v.  Matthew  (4),  Drake  v.  Elwyn  (5), 
Siffkin  V.  Walker  (6),  and  Dickinson  v.  Valpy  (7).] 

CressweU,  contra :  [  287  ] 

None  of  the  cases  cited  on  the  other  side  touches  the  principle 
upon  which  this  rule  was  obtained.  It  is  obvious  that  no  man  can 
be  bound  by  the  *acceptance  or  indorsement  of  a  bill  of  exchange,  [  *288  ] 
unless  it  were  written  by  himself  or  some  other  authorized  by  him. 
If  an  agent  accept  a  bill  for  his  principal,  he  must  pursue  his 
authority  correctly.  In  the  case  of  a  partnership,  which  is  only  a 
form  of  principal  and  agent,  each  partner  has  an  implied  authority 
to  bind  the  partnership  firm  by  his  signature  to  a  bill,  if  it  be 
necessary  or  incident  to  the  dealings  of  the  partnership  to  accept 
bills.  But  there  is  no  implied  authority  to  any  partner  so  to  bind 
the  firm  by  his  acceptance  of  a  bill,  except  in  the  true  style  of  the 
partnership.  Then  is  there  anything  in  the  cases  cited  to  show 
that  "  John  Blurton  "  and  "  John  Blurton  &  Co."  here  mean  the 
same  thing  ?  The  former  was  the  true  style  of  the  partnership, 
and  in  that  alone  had  Habershon  authority  to  sign,  so  as  to  bind 

(1)  52  R.  K.  367  (11  Ad.  &  El.  33;  (0)  1  Cain.  [New  York]  Rep.  184. 
3  P.  &  D.  187).  (6)  11  R.  R.  715  (2  Camp.  308). 

(2)  25  R.  R.  336  (1  B.  &  0.  146).  (7)  34  R.  R.  348  (10  B.  &  C.  128;   o 
1^3)  1  Cump.  384.                                        Man.  &  Ry.  126}. 

(4)  10  R.  R.  289  (10  East,  264). 
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Kirk        his  partner.     Faith  -v.  Eichrjiond,  if  properly  examined,  will   be 
bluuton.     found  to  be  an  authority  in  favour  of  the  defendant. 
He  was  then  stopped  by  the  Court. 

Alderson,  B.  : 

The  Court  do  not  entertain  any  doubt  as  to  the  principle  of  law 
applicable  to  this  case.     One  partner  can  bind  his  co-partners  only 
to  the  extent  of  the  authority  which  is  given  to  the  partners 
generally,  to  enable  them  to  carry  on  the  partnership  business 
together.     The  true  principle  is  that  which  has  been  stated  by 
Mr.  Cresswell,  that,  in  the  case  of  a  partnership,  the  authority 
which  each  partner  has  is  an  authority  given  by  law  to  do  such 
things  as  are  necessary  for  carrying  on  the  partnership.     If  bills 
are  necessary,  then  they  have  a  power  to  accept  .bills,  and  so  to 
bind  each  other.    If  there  is  an  express  contract  amongst  them- 
selves different  from  that  which   the  law  implies,  that  express 
contract  must  prevail.    What  authority  is  there  in  a  case  like  the 
present  ?    An  authority  to  bind  the  firm  in  the  name  of  the  partner- 
ship, and  in  that  only.    In  those  cases  where  the  question  has 
[•289]        been  left  to  the  jury,  it  has  been  whether  substantially  there  *was 
any  difference  between  the  signature  and  the  name  of  the  partner- 
ship.   For  instance,  if  the  signature  were  Coal  &  Co.,  and  the 
true  designation  of  the  partnership  were  Cole  6c  Co.,  it  would  no 
doubt  be  for  the  jury  to  say  whether  it  was  in  substance  the  same. 
Upon  the  whole,  I  am  of  opinion  that  Habershon  had  no  authority 
to  bind  Blurton,  except  in  the  partnership  name,  which,  upon  the 
evidence,  appears  to  have  been  **  John  Blurton  "  only  ;  and  there- 
fore the  verdict  on  the  first  and  second  issues  must  be  entered  for 
the  defendant. 

GURNEY,  B. : 

I  quite  agree,  and  I  do  not  see  that  there  is  any  hardship  on  the 
plaintiff:  he  should  have  inquired  before  he  took  the  bill. 

EoLFE,  B. : 

The  question  would  probably  never  have  arisen,  if  the  difference 
between  the  two  names  had  not  happened  to  be  a  little  less  here 
than  in  some  other  cases.  I  think  it  would  not  be  right  to  enter 
into  the  extent  of  the  difference  :  it  is  better  to  adhere  to  the  rule, 
that  the  partnership  name  shall  in  these  cases  be  used.  The  law 
seems  to  be  perfectly  reasonable ;  it  implies  no  authority  to  bind 
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the  partnership  in  any  other  name  than  that  held  out  to  the 
world  as  the  name  of  the  firm.  The  signature,  therefore,  of 
**John  Blurton  &  Co."  did  not  operate  to  bind  the  defendant 
Blurton. 

Alderson,  B.,  added,  that  in  coming  to  this  conclusion,  the 
Court  did  not  mean  at  all  to  cast  any  doubt  on  the  authority  of  the 
American  case  cited  from  Caines's  Beports. 

Rule  absolute. 


Kirk 

r. 

Blubton. 


DUNN   V.  WAELTER8. 

(9  Meeson  &  Welaby,  293—296;  S.  C.  11  L.  J.  Ex.  188;  1  Dowl.  N.  S.  626.) 

In  a  rule  nisi  for  setting  aside  an  award,  an  objection  **that  the 
arbitrator  has  not  awarded  on  a  matter  in  difference  submitted  to  him  '* 
is  sufficiently  specific. 

A  declaration  on  an  agreement  to  supply  timber  and  slates  to  the 
plaintiff  for  the  building  of  a  house,  alleged  as  a  breach  the  non- supply  of 
timber  only.  The  defendant  pleaded — 1st,  non  assumpsit;  2nd,  that  he 
did  supply  timber;  3rd,  part  payment.  The  cause  and  all  matters  in 
difference  were  referred,  and  the  arbitrator,  by  his  award,  after  reciting 
that  he  had  heard  the  evidence  produced  "touching  the  matters  in 
difference,''  stated  that  he  made  his  award  **  of  and  concerning  the 
premises,"  and  then  proceeded  to  find  specially  on  each  of  the  issues  in  the 
action:  Held,  that  the  award  was  sufiicient,  although  it  appeared  that 
there  was  a  matter  in  difference  submitted  to  the  arbitrator  as  to  the  non- 
supply  of  slates. 

Assumpsit.  The  declaration  stated  an  agreement  by  the  plaintiff 
to  build  a  house  for  the  defendant,  and  that  the  defendant  should 
supply  him  with  timber,  slates,  and  all  other  materials  for  the 
completion  of  the  house ;  and  alleged  as  a  breach  the  non-supply 
of  timber  only. 

The  defendant  pleaded,  first,  non  assumpsit;  secondly,  that  he 
did  supply  the  plaintiff  with  timber ;  thirdly,  payment  of  part  of 
the  sum  claimed,  on  which  issues  were  joined.  At  the  trial  the 
cause  was  referred  to  an  arbitrator,  with  power  "to  settle  the  cause 
and  all  matters  in  difference  between  the  parties,"  and  to  determine 
what  should  be  done  by  the  parties  respecting  the  matters  in 
dispute.  The  arbitrator  made  his  award  in  these  terms  :  *'I,  the 
said  arbitrator,  having  heard  and  weighed  the  evidence  produced  by 
both  parties  touching  the  matters  in  difference,  do  make  and  publish 
this  my  award  in  writing  of  and  concerning  the  premises,  in  manner 
following :  that  is  to  say,  I  award  and  adjudge  that  a  verdict  shall 
be  entered  for  the  plaintiff  upon  so  much  of  the  first  issue  joined 
between  the  parties  in  the  said  cause,  as  relates  to  the  agreement 
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Dunn        alleged  in  the  iirst  coant  of  the  declaration,  and  for  the  defendant 

Wablters.    ^pon  the  residue  of  that  issue  ;  and  that  a  verdict  shall  be  entered 

for  the  defendant  upon  the  second  issue,  namely,  that  he  did  supply 

the  necessary  timber  according  to  the  terms  of  the  said  agreement ; 

and  for  the  plaintiff  upon  the  third  issue." 

A  rule  nisi  had  been  obtained  for  setting  aside  the  award,  on  two 
grounds ;  first,  that  the  arbitrator  '*  had  not  awarded  on  a  matter 
in  difference  submitted  to  him ;  "  secondly,  that  the  award  was  not 
final.  It  was  stated  in  the  affidavits  in  support  of  the  rule,  that 
[  ♦294  ]  evidence  was  given  *before  the  arbitrator  of  the  plaintiff's  having 
been  prevented  from  completing  his  contract  by  the  neglect  of  the 
defendant  to  supply  him  with  sufficient  slates.  An  affidavit  was 
thereupon  made  by  the  arbitrator,  in  which  he  stated  that  he  had 
taken  into  his  consideration  the  alleged  breach  of  agreement  as  to 
the  slates. 

W.  J.  Alexander  showed  cause  against  the  rule : 

In  the  first  place,  the  rule  ni»i  does  not  disclose,  with  certainty 
sufficient  to  satisfy  the  rule  of  Court  on  this  subject,  the  matter  in 
difference  which  it  is  alleged  has  not  been  adjudicated  on  by  the 
arbitrator.  Statements  of  objections  in  the  rule  nisi  ought  to 
be  more  specific  than  this :  Boodle  v.  Davies  (i).  In  that  case,  and 
also  in  Oray  v.  Leaf  {2),  it  was  held  not  to  be  sufficient  to  state  in 
the  rule,  ''  that  the  arbitrator  had  exceeded  his  authority."  This 
is  a  general  statement  of  a  similar  kind. 

(Aldbrson,  B.  :  The  object  of  the  rule  is,  that  the  parties  may 
not  wander  about  in  search  of  the  defect  relied  upon  by  their 
opponents.  In  Boodle  v.  Davies^  the  statement  was  very  vague 
indeed,  because  there  is  a  multitude  of  ways  in  which  an  arbitrator 
may  exceed  his  authority ;  but  here  the  affidavits  direct  the  atten- 
tion immediately  to  that  matter  in  difference  which  it  is  alleged  by 
the  rule  has  not  been  awarded  upon.) 

Secondly,  the  award  is  sufficient.     The  objection  to  it  is  that  the 

arbitrator  has  not  adjudicated  in  specific  terms  with  respect  to  the 

complaint  as  to  the  slates.     They  are  not  included  in  the  breach 

laid  in  the  declaration,  but  they  were  in  fact,  as  the  arbitrator 

himself  states,  taken  into  consideration  by  him.     And  the  award 

recites  that  the  arbitrator  had  heard  and  weighed  the  evidence 

(1)  42  R.  R.  367  (3  Ad.  &  El.  208;  (2)  8  DowL  P.  C.  654. 

4  Ney.  &  Man.  788). 
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*'  touching  the  matters  in  difference/'  and  professes  to  be  made  ''  of        Dunn 
and  concerning  the  premises."     Gray  v.  Givennap  (i)  *is  in  point,    wabltkrs. 
There  a  verdict  was  found  for  the  plaintiff  in  an  action  of  tort,       [  '295  ] 
subject  to  a  reference  of  all  matters  in  difference.     The  defendant 
claimed  before  the  arbitrator  a  sum  of  money  due  to  him  on  the 
balance  of  an  account,  which  was  admitted  by  the  plaintiff  to  be 
due.     The  award,  after  stating  that  it  was  made  of  and  concerning 
the  premises,  merely  directed  a  verdict  to  be  entered  for  the  plaintiff 
with  damages.     It  was  objected  that  this  was  an  adjudication  only 
on  the  subject-matter  of  the  action,  but  the  Court  held  the  award 
suflScient.     Piatt  v.  Hall  (2),  Brown  v.  Croydon  Canal  Company  (s), 
and  Allenhy  v.  Proudlock{4),  are  also  authorities  in  support  of  this 
award.      The   Court  will  not  encourage   technical   objections  of 
this  kind  to   awards,  the  object  of  which  is  to  put  an  end   to 
litigation. 

Erie  and  Gray,  contra : 

This  award  is  no  determination  of  all  the  matters  in  difference 
between  the  parties ;  it  contains  nothing  but  a  finding  on  the  three 
issues  raised  on  the  record  in  the  action.  A  specific  award  on 
certain  matters  therein  mentioned  cannot  be  taken  to  extend  also 
to  other  matters  not  mentioned:  Doe  d.  Madkina  v.  Horner  {5) ^ 
Gyde  v.  Boucher  (6).  Suppose  there  were  a  reference  of  a  claim  on 
a  bill  of  exchange,  a  trespass,  and  a  demand  for  the  price  of  goods, 
and  the  arbitrator  decided  on  the  first  only;  could  it  by  any 
possibility  be  intended  that  he  had  determined  the  other  matters 
also?  And  the  Court  will  not  listen  to  the  statement  of  the 
arbitrator  himself,  after  he  has  made  his  award,  for  that  would  be 
to  allow  him  to  supply  a  fact  necessary  to  give  it  validity,  after  his 
authority  has  expired.  The  rule  is  clear,  that  if,  on  a  reference  of 
several  matters  of  difference,  the  arbitrator  omit  to  decide  one  of 
them,  that  vitiates  the  whole  *award :  Randall  v.  Randall  (7),  Mitchell  [  '296  ] 
V.  Staveley  (8),  Birks  v.  Trippet  (9). 

Lord  Abinoer,  C.  B.  : 

If  this  matter  had  been  res  Integra,  I  should  certainly  have  been 
disposed  to  think  that  this  award  was  void  ;  but  we  are  bound  by 

(1)  18  R.  R.  442  (1  B.  &  Aid.  106).    3  N.  P.  344). 

(2)  46  R.  R  632  (2  M.  &  W.  391).      (6)  5  Dowl.  P.  C.  127. 

(3)  48  R.  R.  574  (9  Ad.  &  El.  522 ;    (7)  8  R.  R.  601  (7  East,  81). 

1  P.  &  D.  391).  (8)  14  R.  R.  2S7  (16  East,  58). 

(4)  43  R.  R.  348  (4  Ad.  &  El.  326).     (9)  1  Saund.  28  c. 
(o)  47  R.  U.  573  (8  Ad.  &  El.  235  ; 
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the  authorities  which  have  been  referred  to,  and  cannot  set  it  aside. 
Our  judgment,  however,  will  not  be  final,  since  the  matter  may  be 
reviewed  in  an  action  brought  on  the  alleged  breach  of  contract 
respecting  the  slates.  But  for  those  authorities,  I  should  certainly 
have  thought,  that  as  the  award  must  be  in  writing,  its  silence  as 
to  any  matter  in  difference  brought  before  the  arbitrator  prevented 
it  from  being  a  sufficient  exercise  of  the  authority  vested  in  him  by 
the  submission.  There  would  be  much  weight  in  the  argument, 
that  the  words  *'  of  and  concerning  the  premises  "  showed  that  the 
matter  in  question  had  been  disposed  of,  if  that  matter  had  been 
previously  mentioned  in  specific  terms  ;  but  that  has  not  been  done. 
The  authorities,  however,  especially  the  case  of  Gray  v.  Gtcennap, 
are  too  strong  to  be  got  over,  and  therefore  the  rule  for  setting 
aside  the  award  must  be  discharged. 


Alderson,  B.  : 

I  think  this  case  must  be  governed  by  the  decision  in  the  case  of 
Gray  v.  Gwennap.  There  can  be  no  doubt  that  an  arbitrator  is 
bound  to  decide  upon  all  the  matters  in  difference  ;  but  the  question 
is,  whether  he  is  bound  to  decide  them  in  express  terms.  In 
Haijllur  V.  Ellis  (]),  where  there  were  counter-claims,  an  award  that 
the  plaintiff  had  no  cause  of  action  was  held  to  be  sufficiently 
certain. 


GuRNBY,  B.,  concurred. 


Bide  discharged. 


1842. 
Jan.  14. 

UitcJi.  of 
Plcaf, 

[  300  ] 


CAEPENTER  AND  Another  v.  SMITH  (2). 

(9  Meeson  &  Welsby,  300—304  ;  S.  C.  11  L.  J.  Ex.  213.) 

The  *'  public  use  and  exercise"  of  an  invention,  which  prevents  it  from 
being  considered  a  novelty,  is  a  use  in  public,  so  as  to  come  to  the  know- 
ledge  of  others  than  the  inventor,  as  contradistinguished  from  the  use  of  it 
by  himself  in  private ;  and  does  not  mean  a  use  by  the  public  generally. 

Therefore,  where  an  improved  lock,  for  which  the  plaintiff  had  a  patent* 
had  previously  been  used  by  an  individual  on  a  gate  adjoining  a  public 
road,  for  several  years  ;  and  several  dozens  of  a  similar  lock  had  been  made 
at  Birmingham  fioni  a  pattern  received  from  America,  and  sent  abroad ;  it 
was  held  that  this  constituted  such  a  public  use  and  exercise  of  the  invention 
as  to  avoid  the  patent. 

Case  for  the  infringement  of  a  patent  for  certain  improvements 
**  in   locks   and   other    securities   applicable  to  doors  and   other 


(1)  6  Bing.  225  ;  3  Moo.  &  P.  5J3. 

(2)  Cited  in  Bttt»  v.  Neikoii  (1868) 


L.  E.  3  Ch.  429,  436.  37  L,  J.  Ch.  321 : 
on  appeal,  L.  E.  5  H.  L.  1. — A.  C. 
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purposes."     Pleas,  first,  not  guilty;   secondly,  that  the  plaintiffs    Cabpentbe 
were  not  the  true  and  first  inventors  *of  the  said  improvements ;       smith. 
thirdly,  that  the  said  improvements  were  not  a  new  invention  as  to       [  '301  ] 
the  public  use  and  exercise  thereof ;  on  which  issues  were  joined. 

At  the  trial  before  Lord  Abinger,  G.  B.,  at  the  Middlesex  sittings 
after  Michaelmas  Term,  the  main  question  between  the  parties  was, 
whether  the  plaintiffs'  invention,  the  principle  of  which  was  a 
combination  of  the  bolt  and  latch  of  the  lock  within  one  hasp,  was  or 
was  not  a  novelty.  A  witness  called  by  the  defendant  proved,  that  in 
the  year  1816  he  received  from  a  house  in  the  United  States  a  pattern 
of  a  lock  similar  in  principle  to  the  plaintiffs',  and  that  he  procured 
several  dozens  to  be  made  at  Birmingham  according  to  the  pattern, 
and  sent  them  to  America.  The  defendant  also  produced  a  lock 
similar  to  that  of  the  plaintiffs,  which  he  proved  to  have  been  used 
for  sixteen  years  on  a  gate  adjoining  a  public  road,  belonging  to  a 
clergyman  of  the  name  of  Davies,  residing  near  Birmingham.  For 
the  plaintiffs  it  was  contended,  that  inasmuch  as  there  was  no  proof 
that  the  locks  in  question  had  been  brought  into  public  general  use 
in  this  country,  the  plaintiffs'  might  nevertheless  be  considered  a 
new  invention.  The  Lord  Chief  Baron,  in  summing  up,  stated 
that  an  invention  could  not  be  considered  new,  which  had  been  in 
public  use  before;  that  the  word  "public"  was  not  equivalent  to 
general,  but  was  distinguished  from  secret  use :  and  he  expressed 
his  opinion  that  the  circumstance  of  a  lock,  similar  in  principle  to 
the  plaintiffs',  being  on  Mr.  Davies's  gate  for  so  long  a  period,  and 
the  manufacture  of  several  dozens  by  an  English  artist  for  money, 
without  secrecy,  amounted  to  a  public  use  of  those  locks.  The  jury 
having  found  a  verdict  for  the  defendant, 

Kelly  now  moved  for  a  new  trial,  on  the  ground  of  mis- 
direction : 

The  rule  of  law-  on  this  subject  is  not  so  narrow  as  it  was  stated 
to  be  by  the  learned  Judge.  The  mere  manufacture  or  use  of  an 
invention  by  an  individual  who  *may  himself  have  discovered  it,  [  302 } 
even  in  such  a  manner  that  a  particular  portion  of  the  public  in  his 
particular  locality  may  have  access  to  it,  but  without  its  being  sold 
or  brought  into  the  market,  does  not  constitute  such  a  "public  use 
or  exercise"  of  that  invention  as  to  prevent  another  person,  who 
does  not  copy  it,  from  afterwards  obtaining  a  patent  for  the  same 
principle :  Morgan  v.  Seaward  (i). 

(1)  47  R.  E.  700  (2  M.  &  W.  544). 
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Cabpenter       (Alderson,  B.  :  How  then  do  you  get  over  the  case  of  the  inven- 

Smith.       tion  for  which  a  patent  was  avoided,  because  it  had  been  previously 

published  in  a  book(i)  ? — the  principle   being,  that  it  could  be 

appropriated  by  any  body,  because  it  had  already  been  given  to 

every  body.) 

All  that  is  required  by  the  statute  21  Jac.  I.  c.  3,  s.  6,  is,  that  the 
grant  shall  be  made  '^  to  the  first  and  true  inventors  of  such  manu- 
factures, which  others  at  the  time  of  the  making  of  the  grant  did 
not  use."  The  statute  intended  to  prevent  loss  to  the  inventor  of  a 
useful  instrument,  who  brings  it  into  public  use  and  exercise,  by 
reason  of  the  making  of  a  former  similar  invention  not  brought  into 
practice,  or  the  use  whereof  may  be  said  to  have  ceased. 

(Lord  Abinger,  C.  B.  :  By  how  many  of  the  public  would  you 
allow  it  to  be  known,  and  what  are  the  public  ?  How  vague  a  rule 
you  would  establish  for  each  case !  Would  you  say  that  the  use  by 
a  particular  club  would  be  a  use  by  the  public?  or  suppose  the 
inventor  of  a  machine  gives  away  a  hundred  among  his  friends,  and 
they  use  it  ?) 

In  Leiris  v.  Marling  (2),  a  model  and  a  specification  of  a  machine 
similar  to  that  for  which  the  patent  was  granted,  had  been  brought 
over  from  America  and  shown  to  several  persons :  but  it  was  held, 
that  as  no  machine  had  been  manufactured  and  brought  into  use, 
and  as  the  patentee  had  not  seen  that  model  or  specification,  he 
might  still  be  considered  the  inventor.  So,  in  Jones  v.  Pearce  (3), 
where  it  was  proved  for  the  defendant  that  a  Mr.  Strutt  had 
[  *303  ]  ''^constructed  wheels  similar  in  principle  to  that  of  the  plaintiffs, 
Patteson,  J.,  in  summing  up  to  the  jury,  said,  that  if  it  appeared 
that  the  wheel  *'  was  used  openly  in  public,  so  that  every  body 
might  see  it,  and  the  plaintiffs  had  continued  to  use  the  same  thing 
up  to  the  time  of  taking  out  the  patent,  undoubtedly  that  would  be 
a  ground  to  say  that  the  plaintiffs*  invention  was  not  new." 

(Alderson,  B.  :  That  is  the  very  same  principle  of  law  as  was 
laid  down  by  my  Lord  in  the  present  case :  the  only  restriction  I 
should  put  upon  it  would  be,  that  it  need  not  appear  that  the 
machine  was  used  up  to  the  time  of  taking  out  the  patent.) 

People  would  not   become  acquainted  with  the  principle  of   this 

(1)  Dr.  Brewster's  Kaleidoscope.  (3)  GKxlson  on  Patents,  46. 

(2)  34  K.  R.  313  (10  B.  &  C.  22). 
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invention  by  passing  along  the  road  past  the  gate  by  thousands ;    Oabpenteb 
and  yet  thereby  a  person  bond  fide  discovering  it  for  himself,  and       smith. 
bringing  it  into  public  use  in  another  part  of  England,  is  to  be 
precluded  from  taking  out  a  patent.    Such  a  construction  of  the  law 
is  surely  too  large. 

Alderson,  B.  : 

I  think  there  ought  to  be  no  rule  in  this  case.  I  have  not  the 
least  doubt  that  that  is  the  right  construction  of  the  law  which  my 
Lord  has  put  upon  it.  ''  Public  use  "  means  a  use  in  public,  so  as 
to  come  to  the  knowledge  of  others  that  the  inventor,  as  contra- 
distinguished from  the  use  of  it  by  himself  in  his  chamber.  How, 
then,  can  it  bq  contended  that  the  lock  which  has  been  used  in 
public  by  Mr.  Da  vies  for  so  many  years,  is  a  new  invention  ?  If  the 
plaintiffs'  doctrine  is  correct,  it  would  follow  that  if  Mr.  Davies  were 
to  change  his  lock  to  another  gate,  he  would  be  liable  to  an  action 
for  an  infringement  of  the  plaintiflfs'  patent.  The  case  of  Leicis  v. 
Marling  went  to  the  very  extreme  point  of  the  law. 

GuRNBY,  B.,  concurred. 

Lord  Abinger,  C.  B.  : 

I  agree  in  thinking  that  there  *is  no  ground  for  disturbing  the  [  •304  ] 
verdict.  I  was  counsel  in  the  cases  of  Lewis  v.  Marling  and  Jones 
V.  Pearce^  and  I  recollect  that  those  cases  proceeded  on  the  ground 
of  the  former  machines  being  in  truth  mere  experiments,  which 
altogether  failed.  The  "  public  use  and  exercise  "  of  an  invention 
means  a  use  and  exercise  in  public,  not  by  the  public.  There  are 
some  expressions  in  former  cases  which  were  referred  to  on  the 
trial,  which  rather  leant  towards  Mr.  Kelly's  argument,  and  I 
therefore  thought  it  fit  to  lay  down  the  rule  of  law  in  the  broad 
terms  I  did.  I  have  always  entertained  the  same  opinion  on  the 
subject. 

Rule  refused. 


47—2 


PUoi. 
[3U] 
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1842.  GKEENSHIELDS  r.    CRAWPOED. 

Jan.  17.         ,     ^, 
(9  Meeson  &  Welsby,  314—315;  S.  C.  11  L.  J.  Ex.  372;  1  Dowl.  N.  S.  439: 

Exch.  of  6  Jur.  303.) 

In  an  action  by  indorsee  against  acceptor  of  a  bill  of  exchange,  it  appeared 
that  the  bill  was  directed  to  **  Charles  Banner  Crawford,  East  India  Hoii.so.*' 
and  accepted  **  C.  B.  Crawford."  It  was  proved  that  this  signature  was  the 
handwriting  of  a  gentleman  of  that  name,  formerly  a  clerk  in  the  East  India 
House,  who  had  left  it  five  yeara  ago :  Held,  that  this  was  sufficient  evidence 
of  the  identity  of  the  defendant  with  the  person  whose  handwriting  wad 
proved. 

Assumpsit  by  indorsee  against  acceptor  of  a  bill  of  exchange. 
Plea,  denying  the  acceptance,  and  issue  thereon.  At  the  trial 
before  Bolfe,  B.,  at  the  Middlesex  sittings  in  this  Term,  the  bill, 
when  produced,  appeared  to  be  directed  to  ''Charles  Banner 
Crawford,  East  India  House."  A  witness  called  for  the  plaintiff 
stated,  that  the  handwriting  of  the  acceptance,  **  C.  B.  Crawford," 
was  that  of  a  gentleman  of  that  name,  who  was  formerly  a  clerk 
in  the  East  India  House,  but  had  left  it  five  years  ago ;  but  he  did 
not  know  whether  that  Mr.  Crawford  was  the  defendant  in  this 
action.  It  was  contended  for  the  defendant,  that  there  was  no 
sufficient  evidence  of  the  identity  of  the  person  whose  handwriting 
on  the  note  was  proved,  with  the  defendant.  The  learned  Judge 
overruled  the  objection,  and  the  plaintiff  had  a  verdict. 

Carrie  now  moved  for  a  new  trial,  and  re-urged  the  objection 
taken  at  Nisi  Prius ;  citing  VarkinH  v.  Hankshaw  (i),  and  Whitehfckf 
V.  Mnsgroie  (2). 

Lord  Abingbr,  C.  B.  : 

I  am  of  opinion  that  the  evidence  was  quite  sufficient.  Here 
the  bill  is  drawn  upon  Charles  Banner  Crawford,  and  addressed  to 
him  at  the  India  House.  The  evidence  is,  that  there  is  a  person 
of  the  name  of  Charles  Banner  Crawford ;  that  he  once  belonged 
to  the  India  House ;  and  that  the  acceptance  is  in  his  handwriting. 
That  is  surely  sufficient  evidence  of  identity,  especially  as  no 
affidavit  is  produced  to  show  that  he  is  not  really  the  defendant  in 
the  action.  The  case  of  Whitelocke  v.  Mvsgrore  was  quite  different 
in  its  circumstances.  There  the  learned  Judge  at  the  trial  was 
inclined  to  think,  that  mere  evidence  of  the  handwriting  of  the 
attesting  witness,  and  that  he  had  gone  to  America,  was  not 
[  •315]       sufficient  proof  *of  the  signature  to  the  note,  which  was  that  of  a 

(1)  19  E.  R.  711  (2  Stark.  239).  (2)  1  Cr.  &  M.  511. 
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marksman  ;  bat  he  left  it  to  the  jury  to  determine  whether  they 
were  satisfied  with  the  evidence,  and  they  found  a  verdict  for  the 
defendant.  The  jury  were  the  proper  judges,  and  they  thought 
the  evidence  was  not  sufficient.  The  Goubt  thought  their  verdict 
ought  not  to  be  set  aside,  because  they  could  not  see  that  they  had 
come  to  a  wrong  conclusion ;  and  I  quite  agree  in  that  decision. 

Aldebson,  B.  : 

I  think  there  was  abundant  evidence  of  identity  in  this  case. 
It  is  quite  a  different  question  whether,  if  you  allow  the  hand- 
writing of  an  attesting  witness  to  be  proof,  it  is  sufficient  to  show 
the  identity  of  the  attesting  witness,  and  it  is  thence  to  be  inferred 
that  he  saw  the  party  execute  the  instrument,  whether  by  name  or 
otherwise.  I  agree  that  in  such  case  there  should  be  some 
additional  evidence,  beyond  the  mere   identity  of  the  attesting 

witness. 

Rule  refused. 


Gbbkn- 

SHIBLDS 

Crawford. 


PI8T0K  V.   CATER 

(9  Meeeon  &  Welsby,  315—320 ;  S.  C.  12  L.  J.  Ex.  129.) 

By  agreement  dated  20th  October »  1824»  reciting  a  former  agreement  in 
1819,  for  tlie  grant  of  a  lease  of  copyhold  premises  to  A.  B.  for  twenty-one 
years,  from  the  2dth  of  March,  1820,  and  that  A.  B.  had  requested,  and  the 
plaintiff  had  agreed,  that  the  defendant  should  be  accepted  as  tenant,  and 
a  lease  should  be  granted  to  him  instead  of  to  A.  B.,  on  the  same  terms ; 
and  that  the  plaintiff  was  desirous  to  let  the  premises  to  the  defendant  so 
soon  as  a  good  license  for  that  purpose  should  be  granted  to  him  by  the  lord 
of  the  manor,  but  not  before :  the  plaintifP,  in  consideration  of  the  covenants 
and  agreements  thereinafter  contained  on  the  part  of  the  defendant,  cove- 
nanted that  he  would,  so  soon  as  a  good  Ucense  for  that  purpose  should 
have  been  procured  by  him  from  the  lord,  at  the  defendant's  expense,  lease 
the  premises  to  the  defendant  for  all  the  residue  then  unexpired  of  the  term 
of  twenty-one  years  from  the  2oth  of  March,  1820,  &c. :  and  the  defendant 
thereby  covenanted,  from  thenceforth  yearly  during  the  remainder  to  come 
of  the  said  term,  to  pay  the  plaintiff  the  rent,  and  also  that  he  would  from 
time  to  time  during  the  term  to  be  granted  as  aforesaid,  keep  the  premises 
in  repair,  &c.,  &c.  The  agreement  contained  also  a  covenant  by  the  plaintiff 
for  quiet  enjoyment  during  the  remainder  of  the  term,  on  payment  of  the 
rent  and  performance  of  the  covenants.  The  defendant  entered  upon  the 
premises,  and  occupied  them  until  the  expiration  of  twenty-one  years  from 
the  25th  of  March,  1820  :  Held,  that  he  washable  on  the  covenant  for  repair, 
although  no  lease  had  ever  been  mode  to  him  pursuant  to  the  agreement, 
nor  any  license  obtained  from  the  lord  for  that  ptirpose. 

Covenant.  The  declaration  stated,  that  by  articles  of  agreement, 
dated  20th  October,  1824,  made  between  the  plaintiff  of  the  first 
part,  John  Evans  and  A.  J.  Mackenzie,  *the  then  churchwardens 


1842. 
Jan.  17. 

Exch.of 
Pleas. 

[315] 
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PisTOB  of  the  parish  of  St.  Mary  Walthamstow,  and  James  Tamer  and 
Cateb.  James  Vickery,  the  then  overseers  of  the  poor  of  the  said  parish, 
of  the  second  part,  Elizabeth  Price,  widow  and  administratrix  of 
William  Price,  deceased,  of  the  third  part,  Charles  Rowland  and 
Janet  his  wife,  and  Mary  Maclaurin,  (executors  of  Dancan 
Maclaurin,  deceased),  of  the  fourth  part,  and  the  defendant  of  the 
fifth  part  {profert)  ;  after  reciting  an  agreement,  dated  29th 
November,  1819,  whereby  the  then  churchwardens  and  overseers 
of  the  poor  of  the  said  parish  agreed  to  make  and  execute  a  lease 
to  the  said  William  Price  of  the  hereditaments  therein  mentioned, 
for  the  term  of  twenty-one  years,  to  commence  from  the  25th  of 
March,  1820,  at  the  yearly  rent  of  47L  5«.,  and  reciting  that  the 
said  William  Price  afterwards  contracted  and  agreed  with  the  said 
Duncan  Maclaurin  that  the  said  lease  should  be  made  to  him  in 
lieu  of  the  said  William  Price;  that  the  said  C.  Rowland  and 
Janet  his  wife,  and  Mary  Maclaurin,  had  applied  to  the  said 
churchwardens  and  overseers,  parties  thereto,  and  requested  that 
the  defendant  should  be  accepted  tenant  of  the  same  premises,  and 
that  a  lease  thereof  should  be  granted  to  him  instead  of  the  lease 
so  contracted  to  be  granted  to  the  said  William  Price,  on  such 
terms  and  conditions  as  were  mentioned  and  contained  on  the  part 
of  the  said  William  Price  in  the  said  first-mentioned  agreement ; 
and  that  the  plaintiff,  with  the  consent  of  the  said  churchwardens 
and  overseers,  had  agreed  to  accept  the  defendant  as  tenant,  and 
to  comply  with  the  request  of  the  said  C.  Rowland,  &c. ;  and  that 
the  hereditaments  in  the  said  articles  of  agreement  mentioned 
were  of  copyhold  or  customary  tenure,  and  held  of  the  lord  of  the 
manor  of  W^althamstow,  Torrey,  and  High  Hall,  in  the  county  of 
Essex,  and  no  license  had  then  been  granted  by  the  lord  of  the 
said  manor  to  the  plaintiff  to  demise  the  said  hereditaments  to  the 
defendant ;  and  that  the  plaintiff  was  willing  and  desirous  to  let 
and  demise  the  hereditaments  in  the  said  articles  of  agreement 
[  'SIT  ]  mentioned  to  the  defendant,  his  executors  *and  administrators, 
when  and  so  soon  as  a  good  and  sufficient  license  for  that  purpose 
should  be  granted  to  him  by  the  lord  of  the  said  manor,  but  not 
before :  he  the  plaintiff,  in  consideration  of  the  covenants  and 
agreements  thereinafter  contained  on  the  part  of  the  defendant, 
his  executors,  &c.,  did  for  himself,  his  heirs  and  assigns,  covenant, 
promise,  and  agree  with  the  defendant,  his  executors  and  adminis- 
trators, in  manner  following  (that  is  to  say) ;  that  he  the  plaintiff, 
his  heirs  or  assigns,  should  and  would,  when  and  so  soon  as  a 
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good  and  suflScient  license  for  that  purpose  should  have  been  pro-  Pistor 
cured  by  the  plaintifiF,  his  executors  or  administrators,  from  the  catkr. 
lord  of  the  manor  aforesaid,  at  the  proper  costs  and  charges  of  the 
defendant,  his  executors,  &c.,  demise  and  lease  all  that  piece  or 
parcel  of  land,  and  all  that  messuage  or  dwelling-house  and 
premises,  in  the  said  articles  particularly  mentioned,  unto  the 
defendant,  his  executors,  &c.,  for  all  the  residue  and  remainder 
then  to  come  and  unexpired  of  the  term  of  twenty-one  years,  to  be 
computed  from  the  25th  of  March,  1820,  at  and  under  the  yearly 
rent  of  47Z.  5«.,  by  two  equal  half-yearly  payments,  &c.  And  the 
defendant,  for  the  considerations  aforesaid,  did  thereby,  for  himself, 
his  heirs,  executors,  and  assigns,  covenant,  promise,  and  agree  with 
the  plaintiff,  his  heirs  and  assigns,  that  he  the  defendant,  his 
executors,  &c.,  should  and  would  from  thenceforth  yearly  and 
every  year  during  the  residue  and  remainder  then  to  come  of  the 
said  term,  well  and  truly  pay  or  cause  to  be  paid  to  the  plaintiff, 
his  heirs  and  assigns,  the  said  rent  of  472.  5^.,  at  the  days  and 
times  and  in  the  proportions  aforesaid.  (Then  followed  covenants 
by  the  defendant,  from  time  to  time  during  the  term  thereby 
agreed  to  be  granted,  to  pay  all  taxes  charged  on  the  premises : 
from  time  to  time  during  the  term  to  be  granted  as  aforesaid,  to 
repair  the  premises,  and  to  paint  the  outside  once  in  each  three 
years  during  the  term  ;  and  a  covenant  by  the  plaintiff  for  quiet 
enjoyment  by  the  defendant  during  the  remainder  of  the  term,  on 
♦payment  of  the  rent  and  performance  of  the  covenants.)  And  [  *^^^  ] 
lastly,  it  was  by  the  said  articles  agreed  and  declared  by  and 
between  the  said  parties  thereto,  that  such  lease,  when  granted  in 
pursuance  of  such  license  so  to  be  obtained  as  aforesaid,  should 
contain  covenants,  provisoes,  and  agreements  similar  to  and 
founded  upon  the  several  covenants,  provisoes,  and  agreements, 
therein  contained,  and  none  other.  The  declaration  then  averred, . 
that  after  the  making  of  the  said  articles  of  agreement,  to  wit,  on 
t&c  the  defendant,  under  and  by  virtue  of  the  said  articles,  entered 
into  and  upon  the  said  premises  mentioned  therein,  and  became 
and  was  possessed  thereof,  and  continued  possessed  thereof,  under 
and  by  virtue  of  the  said  articles  of  agreement,  from  thence  until 
the  25th  day  of  March,  1841,  when  the  said  term  mentioned  in 
the  said  articles  of  agreement  expired  by  effluxion  of  time ;  and 
assigned  breaches  of  covenant  in  not  keeping  the  premises  in 
repair,  and  not  painting,  pursuant  to  the  agreement. 

Special  demurrer,  assigning  for  causes,  first,  that  the  declaration 
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PisTOB  does  not  show  that  the  premises  mentioned  in  the  articles  of  agree- 
Cateb.  ment  declared  upon  were  at  any  time  demised  and  leased  by  the 
plaintiff  to  the  defendant  for  the  term  of  years  mentioned  in  the 
said  articles,  in  pursuance  of  the  plaintiff's  covenant  therein  con- 
tained ;  and  secondly,  that  it  appears  by  the  declaration,  that  the 
premises  agreed  to  be  demised  to  the  defendant  were  copyhold 
premises,  and  that,  in  order  to  enable  the  plaintiff  to  demise  the 
same,  it  was  necessary  that  he  should  procure  the  license  of  the 
lord  of  the  manor  for  that  purpose,  but  it  is  nowhere  alleged  or 
shown  in  the  declaration,  that  the  plaintiff  did  ever  apply  for  or 
obtain,  or  use  any  endeavour  to  obtain  such  license  from  the  lord 
of  the  said  manor,  or  that  any  license  was  ever  granted  to  the 
plaintiff  by  the  lord  of  the  said  manor,  to  enable  him  to  demise  the 
premises  to  the  defendant.     Joinder  in  demurrer. 

Fish,  in  support  of  the  demurrer : 

[  *319  ]  The  declaration  discloses  *no  legal  liability  on  the  part  of  the 

defendant  to  repair  the  premises.  The  covenants  are  only  to  pay 
rent,  to  repair,  &c.,  during  the  term  thereby  agreed  to  be  granted, 
i.e.,  during  the  remainder  of  the  term  of  twenty-one  years  of  which 
a  lease  is  thereafter  to  be  made  by  the  plaintiff  to  the  defendant 
The  defendant's  liability,  therefore,  did  not  attach  until  the 
remainder  of  that  term  had  been  granted  to  him  by  a  valid  lease. 
The  articles  of  agreement  themselves  did  not  and  could  not 
constitute  an  victual  demise,  it  being  necessary  first  to  obtain  a 
license  from  the  lord.  The  parties  have  made  the  grant  of  that 
license  a  condition  precedent  to  the  granting  of  the  term,  during 
which  alone  the  defendant's  liability  under  the  covenants  is  to 
subsist. 

(Lord  Abinqeb,  G.  B.  :  The  declaration  shows  that  the  defendant 
has  in  fact  entered  on  the  premises,  and  held  them  during  the  whole 
remainder  of  the  twenty-one  years.  Suppose  he  had  been  turned 
out  by  the  lord,  and  had  sued  the  plaintiff  on  his  covenant  for  quiet 
enjoyment,  what  defence  would  he  have  had?  The  defendant  has 
had  the  whole  benefit  of  the  lease  without  the  license,  and  yet,  at  the 
end  of  the  twenty-one  years,  says  he  is  not  liable  on  the  covenants.) 

It  is  clear  no  term  actually  vested  in  the  defendant:  but  the 
covenant  is  only  to  repair  during  the  term.  Until  a  license  was 
obtained,  and  a  valid  grant  of  the  term  made  to  him,  he  was  not 
bound  by  this  covenant.    It  would  be  unreasonable  to  suppose  that 
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he  should,  since  he  might  have  been  turned  out  by  the  lord  the  day       pistor 
after  he  had  put  the  premises  into  complete  repair.  ^  Catbr. 

(Lord  Abjnoeb,  C.  B.  :  On  the  other  hand,  he  might  be  content 
to  rest  upon  the  covenant  for  quiet  enjoyment,  without  the  license 
being  obtained.) 

If  there  be  any  hardship  on  the  plaintiff,  he  has  brought  it  upon 

himself  by  not  procuring  the  license  and  tendering  the  lease.     In 

Doe  d.  Coore  v.  Clare  (i),  it  was  held  that  an  instrument  on  an 

agreement  stamp,  *reciting  that  A.,  in  case  he  should  be  entitled  to       [  *320  ] 

certain  copyhold  premises  on  B.'s  death,  would  immediately  demise 

them  to  C,  and  declaring  that  he  did  thereby  agree  to  demise  and 

let  the  same,  with  a  subsequent  covenant  to  procure  a  license  to 

let  from  the  lord,  operated  only  as  an  agreement  for  a  lease,  and 

not  as  an  actual  demise.     That  case  shows  that  the  license  of  the 

lord  is  a  condition  precedent  essential  to  a  valid  lease.     The  same 

appears  from  the  case  of  Doe  d.  Nunn  v.  Lufkin  (2).     If  the  license 

had  been  refused  by  the  lord,  the  defendant  could  not  have  enforced 

a  specific  performance  of  the  agreement ;  why  then  should  the 

plaintiff  be  at  liberty  to  take  advantage  of  it  in  the  absence  of  such 

license,  and  of  the  lease  to  be  founded  thereon  ? 

Cleasby,  contra^  was  stopped  by  the  Court. 

Lord  Abinoer,  G.  B.  : 

It  is  clear  that  by  these  articles  of  agreement,  the  parties  intended 
to  covenant  with  each  other,  independently  of  the  lease  to  be  after- 
wards granted.  If  this  had  been  an  ejectment  by  the  landlord,  after 
six  months'  notice  to  quit,  the  cases  cited  might  have  applied ;  but 
then  an  action  might  have  been  brought  by  the  defendant  against 
the  plaintiff,  on  his  covenant  for  quiet  enjoyment,  for  turning  him 
out  of  possession.  This  is  a  contract  which  is  to  bind  both  parties 
even  if  no  lease  be  granted,  and  in  addition,  the  defendant  was  to 
have  a  lease,  if  the  license  should  be  obtained.  No  lease  having 
been  made,  but  the  defendant  having  occupied  for  the  whole  pi  the 
term  agreed  upon,  and  having  had  the  full  benefit  which  he  could 
have  enjoyed  under  the  lease,  he  cannot  now  say  that  the  covenants 
are  not  binding,  because  the  lease  was  not  granted. 

Alderson,  B.,  and  Gurney,  B.,  concurred. 

Judgment  for  the  plaintiff. 
(1)  2  T.  R.  739.  (2)  4  East,  221. 
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1842.  HORNE   r.  RAMSDALE. 

Jan,  19. 
(9  Meeson  &  Welsby,  329—333 ;  S.  C.  1 1  L.  J.  Ex.  100.) 

Pleas.  '^^  *  declaration  stating  that  T.  was  the  lessee  of  certain  tolls,  and  that  5>. 

r  ooo  1  ^^^  ^^^  defendants  agreed  to  join  with  T.  in  a  bond  conditioned  for  payment 

of  the  rent  under  the  lease ;  and  alleging  as  a  breach  that  the  defendant 
refused  to  join  T.  in  the  bond  :  the  defendant  pleaded,  first,  that  at  the  time 
of  tendering  the  bond  to  him,  S.  had  not  executed  the  same,  nor  wat*  hf* 
present  ready  to  execute  it  jointly  with  the  defendant :  2nd,  that  S.  dieil 
before  the  commencement  of  the  suit,  and  that  before  his  death  the  bond 
was  not  tendered  to  the  defendant  for  execution,  nor  was  he  requested  tr> 
execute  it :  Held,  that  the  pleas  were  bad. 

Assumpsit.  The  declaration  stated,  that  by  a  certain  agreement 
made  between  the  plaintiff,  as  clerk  to  the  Commissioners  for 
building  a  certain  bridge,  to  wit,  at  Staines,  in  the  county  of 
Middlesex,  of  the  first  part,  one  W.  Taylor  of  the  second  part,  and 
6.  Simpson  and  the  defendant  of  the  third  part,  it  was  agreed, 
that  whereas  the  Commissioners  were  empowered  to  erect  a  certain 
toll-gate,  and  the  said  W.  Taylor  had  been  and  was  declared  the 
renter  of  the  tolls  to  be  received  at  the  said  gate,  and  had  proposed 
[  *330  ]  the  said  G.  Simpson  and  the  defendant  as  his  sureties ;  *and 
whereas  the  said  W.  Taylor  had  agreed  to  execute  a  counterpart  of 
the  lease  which  the  Commissioners  should  execute  to  him  of  the 
said  tolls ;  and  the  said  G.  Simpson  and  the  defendant  undertook, 
on  their  partsj  for  the  punctual  payment  of  the  rent  according  to 
the  terms  of  that  agreement,  and  to  join  with  the  said  W.  Taylor 
in  a  bond  in  the  penal  sum  of  l,000i[.,  for  the  due  performance  of 
the  covenants  and  payment  of  the  rent  in  the  said  lease  contained 
and  reserved,  &c.  The  declaration  then  averred,  that  the  Com- 
missioners did  execute  a  lease  to  Taylor,  pursuant  to  the  agreement ; 
and  that  although  Taylor  and  Simpson  did  afterwards,  to  wit,  on 
&c.,  execute  a  certain  bond  in  the  penal  sum  of  1,000L,  for  the  due 
payment  of  the  rent  reserved  by  the  said  lease ;  and  although 
the  defendant  was  afterwards,  to  wit,  on  &c.,  requested  by  the 
Commissioners  to  join  in  the  said  bond,  and  to  execute  the  same, 
and  although  the  said  bond,  after  the  same  was  executed  by  the 
said  W.  Taylor,  was  tendered  to  the  defendant  to  be  executed  by 
him;  yet  the  defendant  did  not  nor  would  join  with  the  said 
W.  Taylor  in  the  said  bond,  whereby  the  Commissioners  were 
unable  to  recover  from  the  defendant  the  sum  of  800Z.  then  due 
from  the  said  W.  Taylor  to  the  said  Commissioners  for  the  rent  of 
the  said  tolls,  &c. 

Pleas  :  First,  that  at  the  time  of  tendering  and  offering  the  said 
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bond  to  the  defendant  to  be  executed  by  him,  as  in  the  declaration  Horne 
mentioned,  the  said  G.  Simpson  had  not  executed  the  same,  nor  ramsdalb. 
was  he  present  on  that  occasion,  ready  to  execute  the  same  jointly 
with  the  defendant ;  secondly,  that  the  said  G.  Simpson  departed 
this  life  before  the  commencement  of  this  suit,  and  that  before  the 
decease  of  the  said  G.  Simpson,  the  said  bond  was  not  tendered  or 
offered  to  the  defendant  for  his  execution,  nor  was  he,  before  the 
decease  of  the  said  G.  Simpson,  requested  to  execute  the  same. 

To  these  pleas  the  plaintiff  demurred  specially  ;  assigning  *for       [  ♦831  ] 
causes  of  demurrer,  that  the  facts  of  Simpson's  not  having  executed 
the  bond  before  it  was  tendered  to  the  defendant  for  his  execution, 
and  of  his  having  died  before  it  was  so  tendered,  were  no  answer  to 
the  action.     Joinder  in  demurrer. 

Cleasby,  in  support  of  the  demurrer : 

These  pleas  furnish  no  answer  to  the  action.  The  first  appears 
to  suppose  it  to  have  been  material  that  the  sureties  should  both 
execute  the  bond  at  the  same  time  and  place.  But  there  is  no 
agreement  on  the  part  of  one  surety,  that  the  other  shall  also 
execute;  otherwise  it  would  only  be  for  two  of  the  obligors  to 
refuse  to  meet  for  the  purpose  of  executing  it,  and  the  lessor  would 
be  left  without  any  mode  of  obtaining  security.  The  second  plea 
merely  amounts  to  this,  that  Simpson  had  not  executed  the  bond 
when  it  was  tendered  to  the  defendant  for  execution.  If  that  be  a 
defence,  each  surety  has  but  to  refuse  to  execute,  and  the  plaintiff 
is  without  remedy.  There  is  no  condition  that  either  of  them 
shall  not  join  the  principal  in  the  bond,  unless  the  other  has  first 
executed,  or  is  ready  to  join  in  the  execution.  They  cannot  be 
compelled  to  meet  for  the  purpose. 

The  Court  then  called  upon 

Erk^  contra  : 

It  is  part  of  the  stipulation  between  the  parties  that  there  shall 
be  two  sureties:  but  the  Commissioners  have  executed  the  lease 
with  one  surety  only,  and,  having  lain  by  until  the  other  is  dead, 
and  the  principal  has  become  insolvent,  now  call  upon  the  former 
for  payment  of  the  whole  sum  due.  This  amounts  to  such  laches 
on  their  part  as  discharges  the  defendant  from  his  obligation ; 
since  he  may  reasonably  allege,  that  one  motive  for  his  becoming 
a  surety  was  that  his  co-surety  would  exercise  some  control  over 
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lioBNE  the  principal:  his  situation  has  therefore  been  altered  to  his 
Rambdale.    prejudice,   by  the  neglect  of  the  Commissioners  to  obtain    the 

[  *332  ]  signature  of  both  sureties  ♦pursuant  to  the  agreement.  In 
BeUairs  v.  EhsicoHh  (i),  the  defendant  gave  a  bond  to  the  plain- 
tiffs for  the  due  accounting  of  the  principal,  who  afterwards,  with 
the  plaintiff's  knowledge,  took  a  partner :  it  was  held  that  the 
defendant  was  thereby  discharged  from  liability.  In  Dance  v. 
Girdl€r{2),  where  the  defendant  gave  a  bond  to  the  plaintiffs, 
payable  to  them  and  their  successors,  as  governors  of  a  society, 
conditioned  for  the  faithful  accounting  with  them  and  the  successors, 
governors,  &c.,  of  a  collector;  and  the  society  was  afterwards 
incorporated  by  letters  patent ;  it  was  held,  that  the  defendant  was 
not  liable  for  the  default  of  the  collector  subsequently  to  such 
incorporation. 

(Alderson,  B.  :  Here  the  parties  agree  to  join  with  Taylor  in  the 
bond ;  the  only  material  thing,  therefore,  was  that  Taylor  should 
execute  it.) 

Suppose,  when  the  parties  met,  one  refused  to  execute;  might  not 
the  other  take  advantage  of  his  refusal  ?  If,  before  the  bond  was 
tendered  to  the  defendant  for  execution,  Simpson  had  been  released, 
the  defendant  would  surely  have  been  discharged.  But  further, 
the  declaration  is  defective:  the  agreement  ought  to  have  been 
made  with  the  Commissioners ;  and  unless  it  were  so  made,  there 
was  no  consideration  for  the  defendant's  promise,  inasmuch  as  it 
does  not  appear  that  the  plaintiff  had  any  authority  to  make  the 
agreement  on  their  behalf.  The  whole  of  the  consideration  is  the 
lease  of  the  tolls  to  Taylor  by  the  Commissioners. 

Lord  Abinger,  C.  B.  : 

I  am  clearly  of  opinion  that  the  plaintiff  is  entitled  to  the 
judgment  of  the  Court.  The  agreement  must  receive  the  same 
interpretation  as  it  would  have  borne  at  the  time  when  it  was 
signed.  It  is  a  contract  by  each  of  the  intended  sureties  to  join  in 
the  bond  with  Taylor,  the  principal ;  i.e.,  to  execute  the  bond  in 
the  character  of  surety.  It  is  not  a  contract  that  they  shall 
[  '^33  ]  *execute  it  in  the  presence  of  each  other,  or  that  if  one  die,  the 
other  shall  be  at  liberty  to  refuse  to  execute  it.  As  to  the  other 
point,  I  think  the  declaration  is  quite  sufficient. 

(1)  13  R.  R.  750  (3  Camp.  53).  (2)  8  B.  B.  748  ( 1  Bos.  &  P.  X.  R.  M,. 
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Aldbrson,  B.  : 

I  am  of  the  same  opinion.  What  the  defendant  undertook  was, 
to  join  with  Taylor  in  the  bond.  The  only  condition  precedent 
was  the  execution  of  the  bond  by  Taylor.  He  has  executed  it,  but 
the  defendant  refuses  to  do  so.  I  think  he  has  no  right  so  to 
refuse ;  it  is  no  part  of  the  agreement  that  he  shall  join  with  the 
other  surety  in  the  execution. 


GuRNEY,  B.,  concurred. 


Judgment  for  the  plaintiff. 


HORNB 
V, 

Ramsdale. 


GIBBS  V.  PIKE(l). 

(9  Ueemn  &  Wel8b5%  351—363;  S.  C.  12  L.  J.  Ex.  257;  1  Dowl.  N.  S.  -109; 

6  Jur.  465.) 

Where,  in  a  suit  in  equity,  an  order  was  made  that  one  G.  should  pay 
into  the  name  of  the  Accountant- General,  in  trust  in  the  cause,  a  certain 
sum  admitted  by  his  answer  to  have  been  the  amount  of  the  sale  of  a  trust 
fund ;  and  the  solicitor  for  the  plaintiff  in  the  suit  registered  it  under  the 
Judgments  Act,  1838  (1  &  2  Vict.  c.  110),  s.  19,  and  G.  was  in  consequence 
prevented  from  disposing  of  his  lands  (2) :  Held,  that  the  registering  of  the 
order  was  not  of  itself  a  wrongful  act,  and  that  no  action  could  be  maintained 
for  it  without  proof  of  malice. 

Semhh^  that  such  an  order  is  within  the  equity  of  the  Judgments  Act, 
1838,  s.  19. 

Where  evidence  is  rejected  by  a  Judge  at  Nisi  Prius,  the  counsel  proposing 
it  ought  to  make  a  formal  tender  of  it  to  the  Judge,  and  request  him  to  take 
a  note  of  it,  or  he  will  not  be  allowed  to  raise  before  the  Court  any  questions 
arising  out  of  such  evidence,  if  the  Judge's  note  does  not  show  the  point  to 
have  leen  raised  at  the  tiial. 

Case.  The  declaration  stated,  that,  after  the  passing  of  a  certain 
Act  of  Parliament  made  and  passed  in  the  second  year  of  the  reign 
of  her  Majesty  Queen  Victoria,  intituled  **  An  Act  for  abolishing 
arrest  on  mesne  process  in  civil  actions,  except  in  certain  cases, 
and  for  extending  the  remedies  of  creditors  against  the  property 
of  debtors,  and  for  amending  the  laws  for  the  relief  of  insolvent 
debtors  in  England,"  and  before  the  committing  of  the  grievances. 


(1)  Cited  in  AUen  v.  /Vow/  [1898] 
App.  Cas.  1,  67  L.  J.  Q.  B.  119,  in 
the  opinion  of  North,  J.,  and  in  the 
dissenting  judgment  of  Lord  Hals- 
bury,  L.  C.  [1898]  App.  Cas.  at  pp.  9, 
85.— A.  C. 

(2)  Now,  by  27  &  28  Vict.  c.  112, 
80. 1  and  2,  no  judgment,  &c.,  entered  up 
aft^r  the  29th  July,  1864,  **  shall  affect 
any  land  of  whatever  tenure  until  the 


same  shall  have  been  actually  delivered 
in  execution  by  virtue  of  a  writ  of 
ehgit  or  other  lawful  authority  in 
pursuance  of  such  judgment,"  &c. 
Since  the  23Td  July,  1860,  the  effect 
of  registered  judgments  in  the  case  of 
purchasers  or  mortgagees  of  land  had 
been  very  much  restricted  (see  23  &  24 
Vict.  c.  38).— A.  r. 


1842. 
Jan.  12. 

JSatch,  of 
Pleas, 

[351] 
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GIBBS  &c.,  a  certain  suit  was  and  still  is  depending  in  the  High  Court 
PiKK.  o^  Chancery,  before  the  Master  of  the  Bolls,  in  which  said  suit 
Elizabeth  Wells,  and  one  Fanny  Wells  Freeman,  Richard  Freeman, 
Bobert  J.  Freeman,  and  James  W.  Freeman,  infants,  by  the  said 
Elizabeth  Wells,  their  next  friend,  were  plaintiffs,  and  John  Gibbs, 
and  one  Bichard  Freeman,  and  Fanny  Freeman,  were  defendants : 
And  whereas  also,  before  and  at  the  time  of  the  committing  of  the 
grievances,  the  plaintiff  was  and  still  is  seised  in  his  demesne  as  of 
fee  of  and  in  divers  lands,  tenements,  and  hereditaments,  with  the 
appurtenances,  situate,  lying,  and  being  in  the  county  of  Kent: 
And  the  plaintiff  further  saith,  that  after  the  making  of  the  said 
Act  of  Parliament,  and  before  the  committing  of  the  grievances,  <&c., 
and  while  the  said  suit  was  so  depending,  by  a  certain  order  of  the 
Bight  Hon.  Henry  Lord  Langdale,  in  the  said  suit,  bearing  date,  &c., 
after  reciting  that  counsel  for  the  plaintiffs  had  that  day  moved  the 
Court,  that  the  defendant,  John  Gibbs,  or  the  said  defendants, 
John  Gibbs  and  Bichard  Freeman,  might  be  ordered,  on  or  before 
[  •352  ]  the  26th  day  of  June  then  next,  to  transfer  into  *the  name  of  the 
Accountant-General  of  the  said  Court,  in  trust  in  the  said  cause, 
the  sum  of  1,637^.  8^.  6d.^  8Z.  per  cent.  Consolidated  Bank  Annuities, 
being  the  amount  of  the  fund  admitted  by  the  answer  of  the  same 
defendants  in  the  said  suit  to  have  been  invested  in  their  names, 
upon  the  trusts  of  the  indenture  or  marriage-settlement  of  the  8th 
day  of  December,  1819,  in  the  pleadings  mentioned,  and  to  have 
been  sold  out  by  them  on  the  17th  day  of  January,  1829 ;  or  that 
the  said  defendant  John  Gibbs,  (meaning  thereby  the  said  plaintiff), 
and  Bichard  Freeman,  might  be  ordered,  on  or  before  the  26th  day 
of  June  next,  to  pay  into  the  name  of  the  said  Accountant-General, 
in  trust  in  the  said  cause,  the  sum  of  1,404Z.  2«.,  admitted  by  the 
answer  of  the  said  defendants,  the  said  John  Gibbs  and  Bichard 
Freeman,  to  have  been  the  amount  of  the  proceeds  of  the  sale  of 
the  said  trust  fund  of  1,6372.  8^.  6d.,  8Z.  per  cent.  Consolidated 
Bank  Annuities,  received  by  the  said  defendant,  John  Gibbs ;  and 
that  such  sum  of  1,4042.  2^.,  when  so  paid  in,  might  be  invested  by 
the  said  Accountant-General  in  SL  per  cent.  Consolidated  Bank 
Annuities,  in  trust  in  the  said  cause,  &c. :  upon  hearing  the  said 
defendant's,  John  Gibbs'  (meaning  the  said  plaintiff)  answer  read, 
and  what  was  alleged  by  the  counsel  on  both  sides,  the  said  Bight 
Hon.  Henry  Lord  Langdale  did  order,  that  the  said  defendant 
John  Gibbs,  (meaning  thereby  the  said  plaintiff),  should,  within 
a  month  from  that  time,  pay  into  the  Bank,  with  the  privity  of 
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the  Accountant-General  of  that  Court,  to  the  credit  of  the  said  Gibbs 
cause,  the  sum  of  1,404Z.  2«.,  admitted  by  the  answer  of  the  said  pikr. 
defendants,  the  said  John  Gibbs  and  Richard  Freeman,  to  have 
been  the  amount  of  the  proceeds  of  the  sale  of  the  trust-fund  of 
1,637/.  Ss.  6d.,  SI.  per  cent.  Consolidated  Bank  Annuities,  received 
by  the  said  defendant,  the  said  John  Gibbs;  and  it  was  ordered, 
that  such  sum  of  1,404/.  28.,  when  so  paid  into  the  Bank,  should 
be  laid  out  in  the  purchase  of  Bank  3/.  per  cent.  *Annuities,  in  [  '353  ] 
the  name  and  with  the  privity  of  the  said  Accountant-General,  in 
trust  in  the  said  cause ;  and  he  was  to  declare  the  trust  thereof 
accordingly,  subject  to  the  further  order  of  the  said  Court :  and 
for  the  purposes  aforesaid,  the  said  Accountant-General  was  to 
draw  on  the  Bank  according  to  the  form  prescribed  by  the  Act 
of  Parliament,  and  the  general  rules  and  orders  of  the  said  Court 
in  that  case  made  and  provided.  And  the  said  John  Gibbs  in  fact 
saith,  that  after  the  making  of  the  said  order  of  the  said  Eight 
Hon.  Henry  Lord  Langdale,  they  the  said  Charles  Andrews  Pike 
and  Elizabeth  Wells,  well  knowing  the  premises,  and  well  knowing, 
as  the  fact  was  and  is,  that  the  said  order  was  not  a  decree  or  order 
of  a  court  of  equity,  whereby  any  sum  of  money,  or  any  costs, 
charges,  or  expenses,  were  payable  to  any  person  within  the  said 
Act  of  Parliament,  or  the  intent  or  meaning  thereof,  but  contriving 
and  intending  to  oppress,  harass,  and  aggrieve  the  said  John  Gibbs, 
and  to  prevent  him  from  disposing  of  any  part  of  the  said  lands, 
tenements,  and  hereditaments,  with  the  appurtenances,  of  him  the 
said  John  Gibbs,  and  to  deprive  him  thereby  of  the  means  of  paying 
the  said  sum  of  1,404/.  28.,  in  the  said  order  specified,  and  satisfying 
the  said  order,  and  to  injure  and  prejudice  him  in  his  credit  and 
circumstances,  to  wit,  on,  &c.,  wrongfully,  maliciously,  oppressively, 
and  unlawfully,  and  under  colour  and  pretence  of  the  said  last- 
mentioned  Act  of  Parliament,  left  and  caused  and  procured  to  be 
left  with  the  senior  Master  of  the  Court  of  Common  Pleas,  at 
Westminster,  a  certain  memorandum  or  minute  in  writing,  con- 
taining the  name  and  the  usual  or  last-known  place  of  abode,  and 
the  title,  trade,  or  profession  of  the  said  John  Gibbs  (the  said 
plaintiff)  >  whose  estate  was  intended  to  be  affected  thereby,  and 
the  Court,  and  the  title  of  the  cause  in  which  such  order  was 
obtained  and  made,  and  the  date  of  such  order,  and  the  amount 
of  the  monies  thereby  ordered  to  be  paid ;  and  which  same 
particulars  ^contained  in  the  said  memorandum  or  minute,  so  left  [  *364  ] 
and  caused  and  procured  to  be  left  by  the  said  Charles  Andrews 
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OiBBs  Pike  and  Elizabeth  Wells,  as  aforesaid,  were,  by  such  leaving 
PiKK.  as  aforesaid,  and  by  and  through  the  wrongful,  malicious,  and 
unlawful  procurement  of  the  said  Charles  Andrews  Pike  and 
Elizabeth  Wells,  forthwith  entered  in  a  book  by  the  said  senior 
Master  of  the  Court  of  Common  Pleas,  according  to  the  provisions 
of  the  said  Act  of  Parliament,  as  and  for  a  memorandum  or  minute 
in  writing  of  a  decree  or  order  of  a  court  of  equity,  whereby  a  sum 
of  money,  or  certain  costs,  charges,  and  expenses,  were  payable  to 
a  person  within  the  said  Act,  whereby,  after  such  entry  by  the  said 
senior  Master  of  the  Court  of  Common  Pleas  as  aforesaid  had  been 
made  as  aforesaid,  it  then  and  there  appeared,  from  and  on  the 
face  of  such  entry  in  the  said  book  as  aforesaid,  that  the  said 
order  so  made  by  the  Right  Hon.  Henry  Lord  Langdale,  so  being 
the  said  Master  of  the  Bolls  as  aforesaid,  was  an  order  within  the 
intent  and  meaning  of  the  said  Act  of  Parliament ;  that  is  to  say, 
an  order  of  a  court  of  equity,  whereby  the  said  sum  of  1,4041.  2«. 
was  payable  to  the  said  Elizabeth  Wells,  <&c.,  and  had  the  effect  of 
a  judgment  in  a  superior  court  of  common  law,  affecting  the  said 
lands,  tenements,  and  hereditaments  of  the  said  John  Gibbs  ;  and 
that  the  said  Elizabeth  Wells,  and  that  the  said  Fanny  Wells 
Freeman,  Richard  Freeman,  Robert  John  Freeman,  and  James 
William  Freeman,  were  thereby  to  be  deemed  judgment  creditors 
within  the  meaning  of  the  said  Act;  by  means  of  which  said 
several  premises,  and  by  reason  of  the  said  order,  from  such  entry 
so  made  as  aforesaid,  appearing  and  purporting  to  have  the  effect 
of  a  judgment  against  the  said  John  Gibbs,  and  so  affecting  the 
said  lands,  tenements,  and  hereditaments  of  the  said  John  Gibbs 
as  aforesaid,  by  such  wrongful,  malicious,  and  unlawful  procure- 
ment of  the  said  Charles  Andrews  Pike  and  the  said  Elizabeth 
[  *S65  ]  Wells  as  aforesaid,  he  the  said  John  Gibbs  has  *been  hindered 
and  prevented  from  selling  and  disposing  of  certain  lands,  tene- 
ments, and  hereditaments,  of  him  the  said  John  Gibbs,  which  he 
otherwise  might  and  would  have  sold  and  disposed  of  for  divers 
large  prices  and  sums  of  money,  for  the  purpose  of  paying  the 
said  sum  of  1,404{.  28.  in  the  said  order  mentioned. 

The  defendant  pleaded  not  guilty. 

At  the  trial  before  Lord  Abinger,  C.  B.,  at  the  London  sittings 
after  last  Trinity  Term,  it  appeared  that  the  plaintiff,  who  was  the 
trustee  of  a  settlement  executed  in  1828,  on  the  marriage  of  a  person 
of  the  name  of  Freeman  with  the  mother  of  the  defendant,  E.  Wells, 
had,  with  the  connivance  of  those  parties,  who  were  only  the  cestui 
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que  trusts  for  life,  sold  out  the  trust  fund,  consisting  of  a  sum  of  Gibbs 
l,404i.  2«.,  he  paying  them  a  higher  rate  of  interest,  and  giving  his  pike. 
bond  for  the  security  of  the  principal.  After  the  death  of  Freeman, 
the  defendant  E.  Wells,  who  had  a  reversionary  interest  in  the  fund, 
with  the  assistance  of  the  defendant  Pike,  who  acted  as  her  attorney, 
filed  a  bill  in  Chancery  against  Gibbs  to  compel  a  re-investment  of 
the  trust-money ;  and  an  order  for  that  purpose,  bearing  the  date 
and  in  the  terms  mentioned  in  the  declaration,  was  made  by  the 
Master  of  the  Rolls.  In  order  to  raise  money  to  comply  with 
this  order,  Gibbs,  in  the  month  of  October,  1840,  put  up  for  sale 
certain  freehold  land  of  which  he  was  seised,  and  purchasers  offered 
themselves  for  different  lots ;  but  they  having  discovered  that  the 
above  order  had  been  previously  registered  under  1  &  2  Vict.  c.  110, 
s.  19,  as  an  order  directing  a  sum  of  money  to  be  paid  by  Gibbs,  and 
as  such  having  the  force  of  a  judgment  at  common  law,  declined  to 
complete  the  purchases.  An  application  was  subsequently  made  to 
the  Master  of  the  Rolls  to  get  rid  of  the  registered  order,  who 
refused  to  interfere,  saying  that  he  had  no  jurisdiction  over  the 
ofl&cers  of  the  Court  of  Common  Pleas.  On  this  evidence,  the  Lord 
Chief  Baron  told  the  jury,  that  without  *giving  an  opinion  as  to  [  •356  ] 
whether  the  above  order  was  an  order  for  the  payment  of  money 
within  the  meaning  of  1  &  2  Vict.  c.  110,  s.  19,  and  as  such  entitled 
to  be  registered,  it  appeared  to  him,  that,  in  registering  it,  the 
defendant  Pike  had  done  no  more  than  his  duty ;  that  there  did  not 
appear  any  evidence  of  his  having  been  actuated  by  a  malicious 
motive  in  so  doing,  or  that  any  injury  had  resulted  to  the  plaintiff 
from  it;  but  that,  if  the  jury  could  see  either,  they  would  find 
a  verdict  for  the  plaintiff.  The  jury  having  found  for  the 
defendants, 

Piatt  obtained  a  rule  nisi  for  a  new  trial,  on  the  grounds,  first, 
that  the  learned  Judge  had  misdirected  the  jury  in  leaving  the 
question  of  malice  or  no  malice  for  their  consideration,  as  the  law 
always  inferred  malice  on  proof  of  a  wrongful  act ;  and  secondly, 
that  he  had  improperly  rejected  certain  evidence  which  tended 
to  establish  malice,  namely,  the  subsequent  sequestration  of  the 
plaintiff's  property,  and  suing  out  a  writ  of  rebellion,  by  force  of 
which  the  plaintiff  had  been  taken  and  committed  to  the  Fleet  under 
circumstances  of  aggravation.  When,  however,  the  Lord  Chief 
Baron's  note  was  read,  it  was  silent  as  to  the  fact  of  this  evidence 
having  been  tendered. 

R.R. — vol.  lx.  48 
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GIBBS  Against  ibis  rule 

V. 

Pike. 

Hayes  showed  cause : 

The  defendant,  in  registering  this  order,  did  nothing  more  than 
his  duty  as  soUcitor  in  the  suit.     If  there  were  any  doubt  whether 
the  order  was  an  order  within  the  1  &  2  Vict.  c.  110,  he  was  bound 
to  register  it ;  and  if  he  had  not  done  so,  he  might  have  been  liable 
for  negligence.     There  is  nothing  to  show  that  he  was  actuated  by 
malice,  and  malice  cannot  be  inferred.  The  plaintiff  will  probably  rely 
on  what  is  laid  down  by  Lord  Chief  Baron  Comtn  (i),  that  '*  where  a 
[  *357  ]       man  sustains  a  temporal  loss  *or  damage  by  the  wrong  of  another,  he 
may  have  an  action  on  the  case ; "  that  is  admitted,  but  the  act 
here  is  not  wrongful  in  itself,  and  the  same  principle  applies  as  thai 
which  governs  the  cases  of  actions  for  criminal  prosecutions.     The 
declaration  here  avers  not  only  malice,  but  a  scienter,  which  was 
not  proved.      In  Scheibel  v.  Fairbain  (2),  the  plaintiff  sued  out  a 
capias  ad  respondendum  against  the  defendant,  and  before  the  latter 
was  arrested,  he  paid  the  debt ;  but  it  was  held  that  no  action  would 
lie  against  the  plaintiff  for  neglecting  to  countermand  the  writ, 
unless  malice  was  averred  and  proved.     So,  in  Page  v.  Wiple  (3)  it 
was  held,  that  no  action  will  lie  for  not  preventing,  but  permitting 
and  suffering  the  plaintiff  to  be  arrested  after  payment  of  debt  and 
costs  owing  to  the  defendant,  upon  a  writ  sued  out  before  such 
payment :  Lord  Ellbnborough,  Gh.  J.,  saying  that  he  thought  the 
case  not  distinguishable  from  Scheibel  v.  Fairbain.     In  the  recent 
case  of  Saoron  v.  Castle  (4),  the  plaintiff  gave  the  defendant  a  warrant 
of  attorney  to  enter  up  judgment,  if  certain  costs  should  be  unpaid 
within  four  days  after  the  Master  should  have  taxed  the  same ;  the 
defendant  procured  a  taxation  ex  parte,  and  by  an  incorrect  repre- 
sentation to  the  Master,  obtained  from  him  an  allocatur  for  more 
costs  than  he  was  entitled  to ;  by  order  of  a  Judge,  on  summons,  a 
new  taxation  was  directed,  pending  which  the  defendant  arrested 
the  plaintiff.     The  declaration  alleged  only  that  the  defendant  had 
**  wrongfully  and  injuriously  "  delivered  the  writ  to  the  sheriflF,  and 
the  Court  being  of  opinion  that  it  was  necessary  that  malice  should 
be  averred,  arrested  the  judgment.     So,  in  Gibson  v.  Chaters  (5),  it 
was  held  that,  in  an  action  for  maliciously  holding  to  bail,  it  was 
not  sufficient  to  prove  that  the  writ  was  sued  out  after  payment  of 

(1)  Com.  Dig.,  Action  on  the  Case  (A).  (4)  6  Ad.  &  El.  652. 

(2)  1  Bos.  &  P.  388.  (5)  2  Bos.  &  P.  129. 

(3)  7  E.  E.  470  (3  East,  314). 
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the  debt,  if  the  circamstanccB  afford  no  inference  of  malice ;  but  in       gibbs 
such  case  evidence  of  *actual  maUce  must  be  given.     In  Mitchell  v.        pikk 
Jenkins  (i),  it  was  held,  that  in  an  action  for  a  malicious  arrest,       [  ♦368  ] 
malice  is  a  question  of  fact  for  the  jury,  who  are  at  liberty,  but  not 
bound,  to  infer  it  from  the  want  of  probable  cause ;  and  that  the 
jury  ought  to  be  directed  to  find  whether  there  was  malice  or  not. 

(Aldbrson,  B.  :  The  rule  on  this  subject  is  correctly  laid  down 
in  the  note  to  Hodgson  v.  Scarlett  (2),  which  I  can  vouch  was 
furnished  by  the  late  Mr.  Justice  Holroyd  (3).) 

In  Porter  v.  Weston  (4),  the  defendant  having  told  a  bail  that  his 
principal  was  likely  to  abscond,  procured  from  him  directions  to 
take  his  affidavit  of  justification  off  the  file.  The  directions  having 
been  given  too  late,  the  defendant  obtained  by  means  of  them  an 
order  of  a  Judge  for  the  render  of  the  principal ;  and  it  was  held 
that  an  action  did  not  lie  against  him  for  this  proceeding  at 
the  suit  of  the  principal,  without  alleging  and  proving  express 
malice.  All  the  authorities  show  that  an  averment  of  a  want  of 
probable  cause  is  necessary,  and  that  the  action  cannot  be 
maintained  without  proving  it. 

Platty  in  support  of  the  rule : 

It  rs  not  contended  on  the  other  side,  that  the  order  was  one 
which  fell  within  the  Act  of  Parliament,  and  which  the  defendant 
had  a  right  to  register;  and  that  being  so,  the  act  itself  was 
wrongful,  and  it  was  not  necessary  that  actual  malice  should  be 
proved.  Where  a  man  sustains  an  injury  and  a  loss  by  the  act  of 
another,  an  action  on  the  case  may  be  maintained:  Com.  Dig., 
Action  on  the  Case,  (A).  In  the  cases  cited,  it  does  not  appear 
that  the  plaintiff  sustained  any  injury  by  the  mere  act  of  indict- 
ment or  arrest ;  but  here  both  a  damnum  and  an  injuria  are  alleged 
in  the  declaration.  Every  man  must  be  taken  to  know  the  law, 
and  then  the  scienter  must  be  taken  to  be  proved. 

(Alderson,  B.  :  The  scienter  means  actual  knowledge.)  [  359  ] 

The  defendant  committed  an  injuria  by  registering  the  plaintiff's 
property  when  he  had  no  right  to  do  it. 

(1)  39  R  K.  570  (5  B.  &  Ad.  588).  1  C.  P.  D.  540,  at  p.  545,  46  L.  J.  (J.  P. 

(2)  19  R.  R.  301  (1  B.  &  Aid.  232).        128.— A.  C. 

(3)  See  Seiinian  v.  Netherch'/t  (1876)  (4)  5  Bing.  N.  0.  715  ;  8  Scott,  25. 
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GIBBS  (Alderson,  B.  :   What  is  the  injuria  ?     The  registering  of  an 

PiKK.        order  that  is  not  binding  can  do  no  harm:  the  defendant  has 
merely  done  a  nugatory  act.) 

By  so  doing,  he  has  prevented  the  plaintiff  from  realising  the 
amoant  which  he  might  have  obtained  for  his  property.  In 
Beaurain  v.  Scott  {i)^  it  was  held  that  an  action  on  the  case  may 
be  maintained  against  a  Judge  of  the  Ecclesiastical  Court,  who 
excommunicates  a  party  for  refusing  to  obey  an  order  which  the 
Court  has  not  authority  to  make,  or  when  the  party  has  not  been 
served  with  a  citation  or  monition,  nor  had  due  notice  of  the 
order.  But  further,  if  malice  was  requisite,  there  was  evidence 
of  malice  tendered,  which  ought  to  have  been  left  to  the  jury. 

Lord  Abinoer,  C.  B.  : 

No  doubt  the  plaintiff  in  this  case  has  suffered  great  prejudice ; 
but  he  has  done  so  in  common  with  all  others  who  are  unfortunately 
placed  in  the  same  predicament  with  himself;   and  I  cannot  see 
that,  in  registering  this  order,  the  defendant  Pike  did  more  than  it 
was  proper  for  him  to  do  as  an  attorney  acting  for  the  benefit  of 
his  client  in  a  suit  in  equity.     If  he  were  guilty  of  a  mistake  in 
unnecessarily  registering  this  order,  I  do  not  see  how  it  could 
operate  to  the  injury  of  the  plaintiff,  for  the  register  refers  to  the 
order,  which  would  speak  for  itself,  and  which  any  one  is  at  liberty 
to  inspect ;  and  therefore,  even  assuming  the  argument  to  be  well 
founded,  that  this  was  an  order  not  proper  to  be  registered,  no  one 
could  make  a  mistake,  or  be  misled  by  that  circumstance,  since, 
unless  supported  by  the  order,  the  registry  is  a  nullity  as  to  any 
effect  it  might  have  on  the  property  of  any  person,  and  therefore 
[  '360  ]       cannot  work  any  injury.     *0n  the  other  hand,  if  it  is  a  matter  of 
doubt  whether  or  not  a  particular  order  of  this  kind  ought  to 
effect  the  benefit  conferred  by  the  late  Act,  of  binding  the  estate  of 
the  party,  this  would  be  a  proper  case  to  register  it ;  for  here  we 
have  a  trustee  who  admits,  by  his  answer  in  Chancery,  that  the 
trust-funds  were  remaining  in  his  hands,  and  the  attorney  had 
good  reason  to  think  that  his  real  estate  would  be  subject  to  the 
order  of  the  Court :  but  even  supposing  him  to  be  wrong  in  this 
view,  still,  if  there  was  a  reasonable  doubt  on  the  subject,  there 
was  a  probable  cause  for  his  registering  the  order.     So  that,  take 
it  either  way,  the  conduct  of  the  defendant  protects  him  from  the 
(1)  14  B.  B.  759  (3  Camp.  ^87). 
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charge  of  having  acted  maliciously  and  wrongfully,  and  with  intent  Gibbs 
to  injure  the  plaintiff.  If  the  order  and  the  registry  are  a  nullity,  pikb. 
there  is  no  harm  done  ;  if  they  are  not  so,  they  would  be  good  and 
valid,  and  so  no  wrong  be  done.  But  then  it  is  said,  that  the 
Master  of  the  Bolls  doubted,  and  I  confess  I  entertain  doubts 
myself,  whether  this  is  an  order  within  the  words  of  the  1  &  2  Vict, 
c.  110,  ss.  18,  19;  and  on  the  first  blush  of  the  matter,  I  was 
inclined  to  say  it  was  not ;  but  I  think  it  comes  within  the  equity 
of  the  statute,  and  was  one  which  might  fairly  be  registered,  with 
the  view  of  raising  the  question.  That  appears  to  dispose  altogether 
of  the  case.  But  Mr.  Piatt  says,  that  he  tendered  evidence  of 
malice;  still,  unless  it  would  go  far  enough  to  show  that  the 
defendant  knew  he  was  doing  wrong,  it  could  not  make  out  the 
plaintiff's  case.  But  I  cannot  agree  to  the  principle  of  taking  the 
statements  of  counsel  on  such  a  point  as  that.  What  record  can 
you  properly  appeal  to  for  what  took  place  at  the  trial,  except  the 
Judge's  notes?  It  is  always  in  the  power  of  counsel,  who  is 
dissatisfied  at  the  rejection  of  a  piece  of  evidence,  to  tender  a  bill 
of  exceptions ;  or  he  may  first  ask  the  Judge  to  make  a  note  of 
the  tender,  and  if  the  request  is  denied,  then  tender  his  bill  of 
exceptions.  But  in  the  *course  of  a  trial,  many  points  of  evidence  [  •361  ] 
are  suggested,  on  which  the  Judge  gives  a  hasty  opinion ;  and  if 
counsel  do  not  press  the  point,  or  ask  the  Judge  to  make  a  note  of 
it,  what  is  the  Court  in  banc  to  do,  when  the  question  of  the 
admissibility  of  the  evidence  is  brought  before  them?  If  they 
depart  from  the  Judge's  note  as  the  record  of  what  took  place  at 
the  trial,  what  a  wide  field  of  discussion  would  be  opened !  They 
would  have  to  take,  in  the  first  instance,  whatever  the  objecting 
counsel  might  suggest,  whose  representation  of  the  facts  would,  in 
all  probability,  be  denied  by  the  counsel  on  the  other  side,  and  the 
Court  would  be  plunged  into  a  sea  of  diflSculty.  Is  it  not  better 
to  take  the  Judge's  note  as  authority  ?  and  when  a  particular  fact 
is  not  found  there,  counsel  ought  not  afterwards  to  raise  a  question 
upon  it.  I  should  never  feel  offended  at  a  bill  of  exceptions  being 
tendered ;  and  in  the  present  case,  I  should  have  taken  a  note  of 
the  point,  if  pressed  to  do  so ;  but  as  I  have  no  note  of  its  being 
tendered,  I  cannot  admit  its  rejection  as  the  ground  for  a  new  trial. 

Alderson,  B.  : 

I  quite  agree  with  my  Lord  Chief  Baron  on  the  main  point  in 
this  case,  and  also  as  to  the  necessity  of  counsel  distinctly  making 
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GiBBs  a  formal  tender  to  the  Judge  at  Nisi  Prius  of  evidence  which  he 
Pike.  has  declared  inadmissible.  Such  a  course  puts  the  fact  beyond  all 
dispute  at  a  subsequent  period,  and  saves  all  the  difficulties  which 
might  arise  from  a  contest  between  the  opposite  counsel  as  to  what 
took  place  at  the  trial.  Upon  the  general  question,  however,  it 
appears  to  me  that  this  rule  ought  to  be  discharged.  In  order  to 
sustain  this  action,  the  plaintiff  is  bound  to  show  an  injury  done  io 
him  ;  and  the  question  is,  whether  the  mere  act  of  registering  this 
order  in  the  Common  Pleas  office  does  per  se  constitute  one.  It  is 
an  order  by  which  the  Court  of  Chancery  orders  the  plaintiff  to 
pay  a  sum  of  1,404{.  2$.  into  Court  to  the  credit  of  a  cause ;  and  the 
[  *S62  ]  ^question  is,  is  that  an  order  of  the  Lord  Chancellor  or  Mastbb 
OF  THE  Bolls,  whereby  a  sum  of  money  is  made  payable  to  any 
person,  within  the  meaning  of  1  &  2  Vict.  c.  110,  s.  18  ?  Now, 
whether  it  be  such  an  order  or  not,  is  a  proposition  on  which  I  do 
not  mean  at  present  to  give  any  definite  opinion ;  but  it  is  certainly 
within  the  equitable  meaning  of  the  clause,  because  it  is  intended 
to  take  effect  against  the  property  of  the  party,  and  not  to  be 
defeated  because  he  chooses  to  remain  in  prison  and  refuses  to 
pay ;  in  such  case  it  was  the  general  object  of  the  Act  to  render  his 
property  liable.  Now,  although  that  section  confers  on  an  order 
of  this  nature  the  effect  of  a  judgment  at  common  law,  it  still 
renders  it  necessary  to  be  registered,  in  order  to  bind  the  land  of 
the  party  against  whom  it  is  obtained.  Here,  then,  that  party  is 
in  possession  of  the  land,  and  the  party  by  whom  the  order  was 
obtained  registers  it.  If  that  order  will  bind  the  land,  he  has  only 
done  what  he  ought  to  do  ;  and  if  it  will  not,  it  becomes  of  course 
inoperative  and  harmless.  How  then  is  his  registering  the  order 
an  injurious  or  wrongful  act  to  any  one  ?  It  is  clear  it  is  not.  It 
causes  no  damage — it  is  no  injurious  act ;  and  therefore,  in  order 
to  enable  the  plaintiff  to  maintain  this  action,  it  is  incumbent  on 
him  to  show  that  this  act,  in  its  nature  not  wrongful,  has  become 
so  in  consequence  of  its  having  been  done  through  a  bad  motive. 
For  this  purpose,  and  in  order  to  render  the  act  wrongful  and 
injurious,  he  is  bound  to  add  to  the  fact  of  registering  the  order 
the  absence  of  reasonable  and  probable  cause,  and  a  malicious 
motive  for  doing  so.  If  those  motives  are  relied  on  and  averred, 
they  should  be  proved.  I  do  not  think  we  ought  to  take  into  our 
consideration  the  evidence  referred  to  by  Mr.  Piatt ;  but  suppose  it 
were  admitted,  how  would  it  prove  the  want  of  reasonable  and 
probable  cause,  or  that  this  was  not  a  proper  order  to  be  registered? 
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On  the  contrary,  the  jury,  had  the  point  been  left  to  them,  would  Gibbs 

probably  have  found  that  the  defendant  Pike,  when  *he  did  the  pike. 

act,  did  BO  fairly,  under  the  belief  that  he  was  only  doing  what  [  *363  ] 
was  right. 

Gurnet,  B.,  concurred. 

Rule  discharged. 


NICHOLSON  AND   Others  v.   HOOD.  i842. 

Jan,  15. 
(9  Meeson  &  Welsby,  365—369;  S.  C.  12  L.  J.  Ex.  114 ;  6  Jur.  64.)  

YHiere  G.,  the  licensed  keeper  of  a  public-house,  sold  the  lease  of  itto  N.,        ^j>Uas^ 
who  entered  into  the  occupation  of  it,  the  license  still  remaining  in  the  name  \ 

of  G. ;  and  a  quantity  of  spirits,  which  required  a  permit  for  its  removal         '-         ' 
under  the  Excise  Permit  Act,  1832  (2  Will.  IV.  c.  16),  was  supplied  by  a 
distiller  on  the  order  of  N.,  and  delivered  on  the  premises  in  question  :  Held, 
that  a  permit  made  out  in  the  name  of  G.  was  a  valid  permit  under  the  statute. 

Assumpsit.  The  declaration  stated,  that  on  the  6th  April, 
1838,  in  consideration  that  the  plaintiffs,  at  the  request  of  the 
defendant,  would  from  time  to  time  supply  goods  to  one  Charles 
Nash  on  credit,  the  defendant  promised  and  guaranteed  to  the 
plaintiffs  the  payment  of  the  price  of  any  goods  the  plaintiffs 
should  at  any  time  supply  to  the  said  G.  Nash,  to  the  extent  of 
SOL ;  and  the  plaintiffs  aver,  that  they,  confiding  in  the  said 
promise  of  the  defendant,  did  afterwards,  to  wit,  on  the  day  and 
year  aforesaid,  and  on  divers  other  days  and  times,  &c.,  supply  the 
said  C.  Nash  with,  and  sell  and  deliver  to  him,  goods,  the  prices 
whereof  amounted  to  a  large  sum,  to  wit,  512.  158.,  on  certain 
credit  then  agreed  on  between  the  plaintiffs  and  the  said  C.  (^ash ; 
and  although  the  said  credit,  and  the  time  for  the  payment  of  the 
said  prices  of  the  said  goods,  had  elapsed  before  the  commence- 
ment of  this  suit,  and  although  the  said  C.  Nash  hath  paid  and 
satisfied  the  plaintiffs  the  sum  of  251.,  parcel  of  the  said  sum  of 
51Z.  15«.,  yet  the  said  C.  Nash  hath  not  (although  he  was  after- 
wards, to  wit,  on  the  7th  December,  1840,  requested  by  the  plain- 
tiffs so  to  do)  as  yet  paid  to  them  the  residue  of  the  said  sum  of 
51  i.  168.,  such  residue  amounting  to  26Z.  158.,  or  any  part  thereof, 
&c.,  but  hath  hitherto  neglected  and  refused  so  to  do,  of  which  the 
defendant  had  notice,  &c. 

Pleas  :  first,  non  assumpsit ;  secondly,  that  the  plaintiff  did  not 
supply  the  said  0.  Nash  with,  or  sell  and  deliver  to  him,  the  said 
goods;  thirdly,  that  the  goods  in  the  declaration  mentioned  to 
have  been  supplied  to  the  said  C.  Nash,  and  sold  and  delivered  to 
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Nicholson  him  by  the  plaintiffs  as  therein  mentioned,  were  commodities  for 
Hood.  the  removal  of  which  a  permit  was,  at  the  time  of  the  removal 
thereof  as  hereafter  mentioned,  by  law  required ;  and  which  said 
[  *S66  ]  commodities  were  before  then,  to  wit,  on  the  days  and  *times  in 
the  said  declaration  in  that  behalf  mentioned,  supplied,  and  sold 
and  delivered  by  the  plaintiffs  to  the  said  C.  Nash,  and  removed 
from  and  out  of  certain  stock  of  the  plaintiffs,  and  by  them 
delivered  to  the  said  C.  Nash,  without  a  permit  accompanying 
them,  or  any  or  either  of  them,  or  any  part  thereof,  contrary 
to  the  form  of  the  statute  in  such  case  made  and  provided,  &c. 
Verification. 

Replication  to  the  last  plea,  that  a  permit,  at  the  time  of  the 
removal  of  the  said  goods,  did  accompany  them  according  to  the 
statute,  &c. ;  on  which  issue  was  joined. 

At  the  trial  before  Lord  Abinger,  C.  B.,  at  the  Middlesex  sittings 
after  last  Trinity  Term,  it  appeared  that  a  person  of  the  name  of 
Gilmore,  being  in  the  occupation  of  a  public-house,  sold  the  lease 
of  it  to  one  Charles  Nash,  for  whom  a  guarantee  had  been  given, 
and  who  entered  into  the  occupation  of  the  premises,  but  the 
license  was  continued  in  the  name  of  Gilmore,  until  a  new  one 
could  be  procured  in  the  name  of  Nash.  The  goods  in  question, 
being  a  quantity  of  spirits  which  required  a  permit  for  their 
removal,  were  supplied  to  Nash  at  this  public-house,  but  the 
permit  was  made  out  in  the  name  of  Gilmore.  One  of  the  officers 
of  excise,  on  being  examined,  said  that  the  permit  was  in  the 
proper  form,  and  if  it  had  been  made  out  to  Nash  instead  of 
Gilmore,  he  should  have  seized  the  goods.  On  this  evidence,  the 
defendant's  counsel  objected  that  the  permit  was  not  in  accordance 
with  the  provisions  of  the  Act  2  Will.  IV.  c.  16,  for  consolidat- 
ing and  amending  the  laws  regulating  the  granting  and  issuing 
of  permits  (i) ;    but  the   learned  Judge   overruled    the  objection, 

(1)  The  following  are  the  sections  of  wares,  or  merchandize  mentioned  in 

the  stat.  2  Will.  IV.  c.  16,  which  were  such  permit." 
referred  to  in  the  argument :  The  6th  sect,  enacts,  **That  every 

Sect.  5  enacts,  "  That  no  permit  shall  request  note  for  any  permit  shall  con- 
be  granted  by  any  officer  of  excise,  tain  the  date  thereof,  and  the  name  of 
until  a  request  note,  or  requisition  in  the  place  from  which  and  the  place  to 
writing,  shall  have  been  delivered  by  which  the  commodities  therein  men- 
or  in  behalf  of  the  person  requiring  such  tioned  are  to  be  carried,  and  the  mode 
permit ;  and  every  permit  which  shall  of  conveyance  by  which  such  com- 
be granted  without  a  request  note  or  modities  are  to  be  removed,  and  shall 
[*'^07,M,']  "^requisition  being  delivered  in  manner  likewise  contain  the  real  name  and 
required  by  this  Act,  shall  be  actually  surname,  and  place  of  abode,  of  the 
void,  and  shall  not  protect  any  goods,  person  or  persons  sending  such  com- 
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*and  left  the  case  to  the  jury,  who  found   for  the    plaintififs  for    Nicholson 
the  amount  claimed ;  leave  having  been  reserved  *to  the  defendant 


modities,  and  of  the  person  to  whom 
they  are  to  be  sent,  and,  in  case  of  a 
company  or  copartnership,  the  name 
of  the  firm,  company,  or  copartnership, 
together  with  such  other  particulars  as 
the  Commissioners  of  Excise  shall  from 
time  to  time  direct  or  appoint,  or  as 
shall  be  required  by  any  Act  or  Acts 
relating  to  the  commodities  in  respect 
of  which  the  permit  shall  be  required ; 
and  every  such  request  note  shall  be 
signed  by  the  person  requiring  the 
permit,  or  by  his  or  her  known  clerk 
or  servant;  and  no  permit  shall  be 
granted  on  any  request  note  which 
shall  not  be  so  signed,  and  contain  the 
several  particulars  aforesaid." 

The  7th  sect,  enacts,  "That  every 
permit  to  be  granted  for  the  removal 
of  any  commodities,  shall  be  made  out 
in  conformity  with  the  request  note ; 
and  every  such  permit  shall  be  in  such 
form,  and  shall  be  marked,  stamped, 
and  printed  with  such  stamps,  marks, 
figures,  and  devices,  and  shall  contain 
such  particulars,  as  the  Commissioners 
of  Excise  shall  direct." 

The  8th  sect,  enacts,  **  That  every 
officer  of  excise,  empowered  to  grant 
permits,  shall  express  and  limit  in  every 
permit  granted  by  him,  as  well  the 
time  during  which  such  permit  shall 
be  in  force  for  removing  the  com- 
modities for  which  the  permit  shall  be 
obtained  from  and  out  of  the  stock  of 
the  person  taking  out  such  permit,  as 
also  the  time  within  which  the  same 
commodities  shall  be  delivered  and 
actually  received  into  the  stock  of  the 
})er8on  or  persons  to  whom  the  same 
shall  be  so  permitted  to  be  sent ;  and 
every  permit  which  shall  not  be  actually 
used,  as  directed  by  this  Act,  within 
the  time  expressed  and  limited  in  such 
X)ermit,  shall,  within  the  said  time,  be 
returned  and  redelivered  by  the  person 
who  shall  have  obtained  the  same  to 
the  proper  officer  of  excise ;  and  if  any 
permit  shall  not  be  so  returned  as 
aforesaid,  and,  upon  taking  an  account 
by  any  officer  or  officers  of  excise,  of 
the  stock  remaining  in  the  hands  or 


custody  of  the  person  or  persons  from 
or  out  of  whose  stock  the  commodities 
mentioned  in  such  permit  were  thereby 
authorized  to  be  removed,  there  shall 
not  appear  a  sufficient  decrease  to 
answer  the  removal  of  the  commodities 
mentioned  in  such  permit,  then  the 
person  or  persons  from  or  out  of  whose 
stock  the  commodities  *mentioned  in 
such  permit  were  thereby  authorized 
to  be  removed,  shall  forfeit  and  lose 
the  like  quantity  of  commodities  so 
permitted  to  be  removed  and  not 
removed  according  to  such  permission, 
and  the  same  may  be  seized  by  any 
officer  of  excise ;  and  in  case  any  com- 
modities specified  in  any  permit  shall 
be  removed  from  the  stock  of  the  person 
taking  out  such  permit,  and  the  same 
shall  not,  within  the  time  expressed 
and  limited  in  such  permit,  be  actually 
delivered  and  received  into  the  stock 
of  the  person  or  persons  to  whom  the 
same  are  mentioned  in  such  permit  to 
be  sent,  then  and  in  every  such  case, 
all  such  commodities  so  removed  as 
aforesaid  shall  be  deemed  to  be  goods 
removed  or  removing  without  permit, 
and  shall  be  forfeited  and  seized 
accordingly." 

By  sect.  11,  all  goods  removed  with- 
out a  permit  are  to  be  forfeited,  and 
the  person  removing  them  is  to  forfeit 
200/. 

By  sect.  12  it  is  enacted,  **That  in 
any  action  or  suit  at  law  or  in  equity  on 
any  bond,  bill,  note,  or  other  security, 
contract,  agreement,  promise,  or  under- 
taking, where  the  whole  or  any  part 
of  the  consideration  thereof  shall  be 
for  the  value  or  price  of  any  com- 
modities, for  the  removal  of  which  a 
permit  is  or  shall  be  required,  and  for 
and  with  which  a  proper  permit  shall 
not  have  been  given,  the  defendant  in 
such  action  or  suit  may  plead  and  give 
in  evidence  that  such  commodities 
were  delivered  without  a  permit  accom- 
panying them ;  and  if  the  jury  shall 
find  that  such  goods  were  delivered 
without  a  true  and  lawful  permit 
having  been  obtained  for  the  removal 


Hood. 
[  •867  ] 

[  •368  ] 


[  ♦368,  tt.  ] 
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Nicholson     to  move  to  enter  a  verdict.      A  rule  was  obtained  accordingly  in 
Hood.        Michaelmas  Term,  against  which 

[  369  ]  Otter  and  Ilu^h  Hill  now  showed  cause : 

The  permit  granted  for  the  removal  of  these  goods  was  sufficient 
in  point  of  law.  It  is  to  be  presumed  that  the  provisions  of  the  Act 
have  been  complied  with,  rather  than  the  contrary ;  and  therefore 
the  onus  of  showing  the  insufficiency  of  the  permit  lay  upon  the 
defendant.  Now  it  is  not  pretended  that  the  permit  is  at  variance 
with  the  request  note,  or  that  the  commodities  are  improperly 
described ;  but  the  objection  is,  that  that  part  of  the  6th  section 
has  not  been  complied  with,  which  requires  "  that  every  request 
note  shall  contain  the  real  name  and  surname  and  place  of  abode 
of  the  person  sending  such  commodities,  and  of  the  person  to  whom 
they  are  to  be  sent :  *'  that  the  real  name  of  the  party  to  whom 
these  goods  were  to  be  sent  was  incorrectly  given,  inasmuch  as 
Nash,  and  not  Gilmore,  was  the  real  purchaser  of  the  goods.  Bat 
the  evidence  of  the  excise  officer  showed  that  the  permit  was  correct 
in  point  of  form,  and  that  if  it  had  been  in  the  name  of  Nash,  he 
should  have  seized  the  goods.  The  6th  section  is  merely  a  direction 
to  the  officers  of  excise  as  to  what  they  shall  put  into  the  permit ; 
and  it  does  not  say  that  the  permit  shall  be  void  if  those  provisions 
are  not  complied  with.  It  cannot  be  that  a  person  selling  spirits 
is  bound  to  find  out  the  real  name  of  the  person  to  whom  the  goods 
are  to  be  sent.  In  Rex  v.  The  Commissioners  of  Excise  (i)^  Ash- 
hurst,  J.,  said  that  these  statutes  ought  to  receive  a  liberal 
construction.     The  7th  section,  as  to  the  form  of  the  permit,  is 

thereof,  they  shall  find  a  verdict  for  or  other  proceeding  at  law,  it  may  be 

the  defendant;  and  if  such  commodities  necessary  to  prove  the  issuing  of  any 

shall  have  been  sold  for  ready  money,  permit,  or  the  contents  thereof,   the 

or  if  the  person  selling  the  same  shall  counterpart  of  such  permit,  together 

otherwise  have  been  paid  or  satisfied  with  the  request  note,  may  in  all  cases 

for  the  value  or  price  thereof,  it  shall  be  admitted  as  evidence  and  proof  that 

be  lawful  for  the  person  who  shall  such  permit  was  granted  and  issued, 

have  paid  or  satisfied  such  value  or  and  of  the  contents  thereof,  according 

price,  within  twelve  calendar  months  to  the  purport  of  such  counterpart  and 

after  payment  or  satisfaction  made,  to  request  note,   without   producing    <ir 

recover  back  from  the  seller  of  such  requiring  the  production  of  the  original 

commodities  the  amount  of  the  value  permit ;  and  it  shall  not  be  neoess^ai^- 

or  price  of  such  commodities,  to  be  to  prove  any  order  of  the  Commissioners 

sued  for  and  recovered  by  action  of  of  Excise,  appointing  or  directing  the 

debt,  or  on   the  case  in  any  of  his  form  of  any  such  permit,  or  of  any 

Majesty's  Courts  of  Kecord."  counterpart  thereof  respectively." 

And  by  sect.  19,  *'  Whenever,  on  the  (1)2  T,  R.  381 . 
trial  of  any  information,  buit,  action, 
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altogether  directory ;  and  it  does  not  say  that  an  informal  permit    Nicholson 

shall  be  void,  or  inilict  a  penalty  for  it,  in  which  last  case  it  might        hood. 

be  constructively  void:  Bartlett  v.  Vinor  (i).     There  is  no  form  of 

a  permit  given  in  this  statute,  nor  does  it  require  that  it  shall 

contain  all  that  is  stated  in  the  request  note.     It  may  be  assumed 

that  the  request  note  stated  what  it  ought  to  do.     *This  is  a  case       [  '370  ] 

of  great  importance,  for  if  this  permit  be  held  to  be  insufficient, 

every  man  who  sells  any  quantity  of  spirits  will  be  bound  to  find 

out  the  real  name  of  the  purchasers  before  he  sends  them  out. 

Petersdorjf,  contra  : 

The  words  of  the  8th  section  clearly  show  that  this  permit  is 
invalid ;  for  they  provide  "  that  every  officer  of  excise  empowered 
to  grant  permits,  shall  express  and  limit  in  every  permit  granted 
by  him,  as  well  the  time  during  which  such  permit  shall  be  in  force 
for  removing  the  commodities  for  which  the  permit  shall  be 
obtained,  from  or  out  of  the  stock  of  the  person  taking  out  such 
permit,  as  also  the  time  within  which  the  same  commodities  shall 
be  delivered  and  actually  received  into  the  stock  of  the  person  to 
whom  the  same  shall  be  permitted  to  be  sent,  &c."  That  shows 
that  the  permit  is  to  be  made  out,  not  in  the  name  of  the  person 
to  whom  they  are  nominally  sent,  but  in  the  name  of  the  person  of 
whose  stock  they  are  to  form  a  part.  And  adverting  to  the  whole 
tenor  of  the  Act,  the  Legislature  shows  a  clear  intention  that  no 
person's  name  shall  be  inserted  except  the  name  of  the  person  to 
whom  the  goods  are  really  sent,  and  of  whose  stock  they  are  to 
form  part.  If  the  question  were  left  to  the  jury  to  say  to  whom 
were  these  goods  sent,  they  could  never  be  said  to  have  been  sent 
to  Gilmore,  who  was  a  mere  stranger,  having  no  interest  whatever 
in  them.  If  this  permit  were  to  be  held  sufficient,  it  would  open  a 
wide  door  to  frauds  upon  the  revenue,  and  defeat  the  intention  of 
the  Legislature,  which  was  to  prevent  the  frauds  resulting  from 
permits  being  taken  out  in  the  name  of  fictitious  or  nominal 
parties. 

Lord  Abinobr,  C.  B.  : 

This  is  a  case  in  which  I  have  felt  considerable  doubt,  but  upon 
the  whole  we  think  the  rule  ought  to  be  discharged.  The  only 
question  is,  whether  the  regulations  required  by  the  Commissioners 
of  Excise,  relative  to  the  matters  to  be  inserted  in  every  permit, 

(1)  Carthew,  251. 
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Nicholson  have  *been  duly  complied  with.  The  Commissioners  sea  the  person 
Hood.  ^^  whom  the  goods  are  sold,  and,  as  they  have  no  power  to  send 
[  *37i  ]  them  except  to  the  premises  of  that  party,  we  must  presume  they 
had  directions  to  send  them  to  Gilmore,  and  make  out  the  permit 
in  his  name.  That  they  accordingly  do ;  and  we  have  it  in  evidence, 
that  if  this  permit  had  been  made  out  in  any  other  way,  the 
Commissioners  would  have  deemed  it  an  illegal  one.  There  is  no 
evidence  to  show  that  this  permit  was  contradictory  to  the  request 
note ;  nor  is  there  any  fraud  on  the  revenue  in  this  mode  of  pro- 
ceeding, inasmuch  as  the  whole  is  under  the  control  and  supervision 
of  the  Commissioners  of  Excise,  to  whose  discretion  it  was  manifestly 
the  intention  of  the  Legislature  to  commit  it. 

Alderson,  B.  : 

There  is  this  difficulty  pressing  on  the  defendant  in  this  case, 
that  the  onus  lies  upon  him  to  show  that  this  permit  is  bad.  The 
7th  section  of  the  statute  requires  ever}'  permit  to  be  made  out  in 
such  form  as  the  Commissioners  of  Excise  shall  direct ;  and  the 
19th  provides,  that  a  counterpart  of  such  permit  shall  be  evidence, 
without  requiring  the  production  of  the  original.  Now,  we  must 
take  it  for  granted  that  the  evidence  of  the  officer  of  excise,  in  this 
case,  is  equivalent  to  the  production  of  the  counterpart,  otherwise 
there  would  be  no  evidence  of  the  contents  of  this  permit  at  all ; 
and  if  we  take  his  evidence  on  the  subject,  it  is  to  the  effect  that  he 
considered  the  permit  a  regular  one.  Now,  there  are  no  directions 
given  in  the  statute  as  to  the  mere  form  of  the  permit ;  and  the 
section  I  have  already  referred  to  says,  that  the  counterpart  is  to 
be  admissible  in  evidence  in  all  cases  where  it  shall  be  necessary 
to  prove  the  issuing  of  any  permit,  or  the  contents  thereof ;  thns, 
as  it  should  seem,  rendering  the  counterpart  or  evidence  of  the 
excise  officer,  evidence  not  only  of  the  fact  of  such  permit  having 
[  •372  ]  been  issued,  but  also  of  its  contents.  In  short,  the  effect  *of  the 
19th  sect,  is  to  substitute  parol  evidence  for  that  which  would 
otherwise  be  the  strict  legal  evidence,  namely,  the  permit  itself ; 
and,  if  this  parol  evidence  is  receivable,  does  it  not  go  to  the 
length  of  showing  that  a  legal  permit  was  issued  in  compliance 
with  the  requisition  of  the  7th  section  ? 

GURNEY,  B. : 

These  goods  are  forwarded  to  the  premises  of  Gilmore,  accom- 
panied by  a  permit  in  his  name.     What  possible  objection  can 
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there  be  to  Nash  going  to  the  excise  officers  to  request  liquors  to  be  Kigrolbon 

sent  to  Gilmore,  with  a  permit  accordingly  ?  Hood. 

RuU  discharged. 


DOE  D.  HUGHES  v.  JONES.  18*2. 

Jan.  20. 
(9  Meeson  &  Welsby,  372—377 ;  S.  C.  11  L.  J.  Ex.  50 ;  1  Dowl,  N.  S.  352 ;  

6  Jur.  302.)  £xch.  of 


Pleas, 

[372] 


Where  the  sheriff  sells  a  teiiii  taken  in  execution  under  a  Ji.  fa,y  to  the 
execution  creditor,  but  executes  no  assignment  in  wiiting  of  the  term,  the 
estate  remains  in  the  debtor,  and  the  execution  creditor  has  no  defence  to 
an  ejectment  at  his  suit. 

At  the  trial  of  this  ejectment,  before  Wightman,  J.,  at  the  last 
Assizes  at  Lancaster,  it  appeared  that  one  Wright,  the  owner 
of  the  premises  in  question,  had  in  the  year  1827  leased  them  to 
the  lessor  of  the  plaintiflF  for  fourteen  years,  at  a  rent  payable 
half-yearly,  and  that  the  plaintiflF  had  occupied  and  paid  rent  up  to 
the  year  1839,  when  a  Jirri  facias  was  put  in  at  the  suit  of  the 
defendant,  under  which  the  lessor  of  the  plaintiff's  goods,  and  the 
lease  of  the  premises,  were  taken  in  execution,  and  sold  by  the 
sheriflF.  The  defendant  became  the  purchaser  of  the  lease,  which 
was  accordingly  handed  over  to  him,  and  he  entered  and  paid  rent 
to  the  owner ;  but  no  assignment  in  writing  of  the  lease  had  been 
made  by  the  sheriff  to  the  defendant.  Under  these  circumstances, 
the  learned  Judge  was  of  opinion  that  there  was  no  defence  at  law 
to  this  ejectment,  and  under  his  direction  a  verdict  passed  for 
the  plaintiff. 

Dundasj  in  Michaelmas  Term  last,  obtained  a  rule  to  show        [  373  J 
cause  why  there   should   not   be  a  new   trial,  on  the  ground  of 
misdirection. 

W,  H.  Wats()7i  {Cressivell  was  with  him)  showed  cause  : 

This  is  a  case  clearly  within  the  Statute  of  Frauds,  and  the 
interest  remains  in  the  lessor  of  the  plaintiff.  The  8rd  section 
of  that  statute  enacts,  '*  that  no  leases,  estates,  or  interests,  either 
of  freehold  or  terms  of  years,  or  any  uncertain  interest,  not  being 
copyhold  or  customary  interest,  of,  in,  to,  or  out  of  any  messuages, 
manors,  lands,  tenements,  or  hereditaments,  shall  at  any  time  be 
assigned,  granted,  or  surrendered,  unless  it  be  by  deed  or  note  in 
writing,  signed  by  the  party  so  assigning,  granting,  or  surrendering 
the  same,  or  their  agents  thereunto  lawfully  authorized  by  writing, 
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Dob  d.  or  by  act  and  operation  of  law.*'  Now  here  there  is  no  assignment 
^^^^^  in  writing,  and  the  question  is,  was  there  one  by  act  and  operation 
Jones.  ^f  jj^^  f>  Clearly  not ;  for  the  sheriff  had  no  interest  in  the  lease  ; 
he  had  merely  a  power  to  dispose  of  it,  which  he  could  only  execute 
by  an  instrument  in  writing.  The  effect  of  a  seizure  under  ekjieri 
facias  is  to  give  the  sheriff  only  a  special  property  in  the  goods  ; 
the  general  property  of  the  owner  is  not  divested :  Morland  v. 
Pellatt{i).  In  the  case  of  a  leasehold  interest,  the  sheriff  has 
no  right  whatever  to  enter  into  possession  of  the  premises,  but  has 
only  a  power  to  sell  and  assign  the  lease.  There  are  a  variety 
of  cases  as  to  the  manner  in  which  the  sheriff  should  execute 
the  writ.  One  of  them  is  Palmer's  case  (2).  In  Rex  v.  Deane{z), 
it  was  held  that  if  a  sheriff,  on  2k  fieri  facias,  sell  a  lease  or  term  of 
a  house,  he  cannot  and  must  not  put  the  person  out  of  possession, 
and  the  vendee  in ;  but  the  vendee  must  bring  his  ejectment.  That 
[  ♦374  ]  is  a  strong  authority,  because  it  *shows  that  when  he  has  assigned 
the  lease,  he  merely  confers  the  title,  not  the  possession.  It  has 
never  been  said  that  the  sheriff,  by  selling  the  lease,  interfered 
with  the  possession.  There  are  some  dicta  which  would  seem  to 
the  contrary  in  Taylor  v.  Cole  (4),  but  the  point  has  never  yet  been 
decided.  Under  a  fi.  fa.  the  sheriff  merely  takes  the  parchment 
containing  the  lease,  with  a  power  to  dispose  of  it.  The  sheriff  has 
done  nothing  here  but  made  a  mere  seizure  of  the  lease.  If  the  Court 
were  to  hold  that  the  seizure  of  the  lease  amounted  to  an  assign- 
ment by  operation  of  law,  the  sheriff  would  become  liable  to  the 
covenants.  It  has  been  held  that  a  provisional  assignee  is  not  an 
assignee  of  such  a  nature  as  so  to  become  liable.  The  lessor  of  the 
plaintiff  has  still  the  legal  interest  in  him,  and  is  therefore  entitled 
to  recover.  The  sheriff  has  a  collateral  power ;  but  it  is  only  a  power 
which  he  may  still  exercise,  and  assign  the  lease  back  to  the  plaintiff. 

Dinidas  and  Crompton,  in  support  of  the  rule  : 

There  was  in  this  case  an  assignment  by  act  and  operation  of 
law.  This  is  the  very  case  to  which  the  Statute  of  Frauds  has 
reference.  Before  the  statute,  chattels  real  as  well  as  personal 
passed  by  parol.  In  cases  of  bankruptcy  the  property  passes  by 
operation  of  law,  and  this  is  in  principle  the  very  same  case  as  that 
of  bankruptcy.     Although  it  is  usual  for  the  sheriff,  under  such 

(1)  32  R.  R.  olG  (8  B.  &  C.  722;  (3)  2  Show.  85. 

2  Man.  &  Ry.  411).  (4)  1  R.  R.  706  (3  T.  H.  292). 

(2)  4  Co.  Rep.  74 ;  Cro.  Eliz.  584. 
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circumstances,  to  execute  a  deed  of  assignment,  it  is  not  in  strict-        Doe  d. 
nesB  necessary ;  for  the  assignment  is  complete  by  operation  of  law  ^. 

the  moment  the  purchaser  accepts  the  lease.  It  is  remarkable,  Jokes. 
that  it  is  nowhere  said  that  the  sheriff  must  execute  an  assign- 
ment. In  Doe  d.  Mitchinson  v.  Carter  (i),  it  was  held  that  the  sale 
of  a  lease,  under  an  execution  against  the  lessee,  did  not  operate 
as  a  forfeiture  of  the  lease  under  the  covenant  not  to  assign.  In 
Illggins  v.  M*Adam  (2),  the  Court  said,  ***  The  rule  is,  that  when  [  *375  ] 
execution  is  executed  the  property  is  changed,  and  execution  is 
said  to  be  executed  when  a  sale  has  taken  place.''  That  was  a 
case  of  execution  against  the  goods,  but  there  is  no  distinction 
in  that  respect.  In  Giles  v.  Grover{3i),  Aldbrson,  B.,  adopts  that 
rule,  and  lays  it  down  thus :  '*  It  is  not  until  after  the  sale  that  the 
right  of  the  execution  creditor  is  consummate."  After  being  put 
into  possession  under  the  sale,  could  the  Crown  take  the  term 
under  an  extent  ?  Swain  v.  Morland  (4)  shows  that  they  could 
not,  and  that  as  soon  as  the  execution  was  executed  the  Crown  had 
no  right.  In  this  case,  when  the  defendant  was  put  into  possession 
by  the  bill  of  sale,  the  title  was  consummated.  In  Doe  d.  Stevens 
V.  Donston{5),  the  sheriff  under  dk  fieri  facias  seized  the  lease  of 
premises,  and  sold  the  term  before  the  writ  was  returnable,  but 
did  not  execute  the  assignment  to  the  vendee  till  a  subsequent 
period ;  and  it  was  held  that  the  assignment  was  valid.  The 
sheriff  may  therefore  still  proceed  to  assign  the  lease. 

•  (Alderson,  B.  :  In  the  case  of  an  assignment  by  operation  of 
law,  there  is  a  designation  of  the  party  to  whom  the  property  shall 
go  ;  but  here  there  is  nothing  of  that  kind ;  the  sheriff  may  assign, 
as  long  as  he  has  the  power,  to  any  one  he  likes.) 

They  also  referred  to  Stratford  v.  Twynam  (6),  and  Taylor  v.  Cole, 

Lord  Abingbr,  C.  B.  : 

I  am  of  opinion  that  this  rule  ought  to  be  discharged.  The  Court 
was  induced  to  grant  a  rule  in  this  case,  chiefly  on  the  ground  that, 
assuming  the  defendant  not  to  be  in  possession  of  these  premises 
by  act  and  operation  of  law,  it  might  still  be  a  question  whether 
the  plaintiff,  from  whom  they  had  been  taken  by  operation  of  law, 

(1)  4  R.  R.  586  (8  T.  R.  57).  12  Price,  2). 

(2)  3  Y.  &  J.  13.  (4)  21  R.  R.  651  (1  Brod.  &  B.  370). 

(3)  36  R.  R.  27  (9  Ring.  159;  t^,  ('.  (5)  19  R.  R.  300  (1  B.  &  Aid.  230). 
2  Moo.  &  S.  197  ;  M'Clel.  &  Y.  232  ;  (6)  23  R.  R.  107  (Jacob,  418). 
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Doe  d.  could  recover  them  back.  But,  on  hearing  *the  argument  of  the 
«.  plaintiii's  counsel  to-day,  we  think  this  rule  must  be  discharged. 

Jones.  Here  something  is  to  be  done  by  the  sheriff  before  the  title  of  the 
execution  debtor  is  divested  out  of  him,  or  that  of  the  purchaser  is 
completed  ;  namely,  an  assignment  of  the  lease.  Now,  if  a  sheriff 
is  bound  to  execute  such  an  instrument,  ought  he  not  to  do  it  in 
compliance  with  the  established  rules  of  law  ?  In  order  to  give  a 
title  to  the  property,  he  must  find  a  specific  person  to  assign  it  to, 
and  give  that  person  an  assignment  in  writing,  according  to  the 
express  words  of  the  Statute  of  Frauds.  If  there  be  any  circum- 
stance of  hardship  in  this  case,  the  defendant  must  seek  his 
remedy  in  a  court  of  equity. 

Alderson,  B.  : 

I  am  of  the  same  opinion.  It  seems  to  me  that  this  is  an 
imperfect  assignment,  and  that  the  property  in  these  leasehold 
premises  must  be  considered  as  still  remaining  in  the  party  in 
whom  it  was  originally  vested,  unless  it  is  shown  to  be  transferred 
in  a  legal  manner  to  some  one  else.  How  was  it  then  in  the 
present  case?  First  of  all,  has  it  been  transferred  to  the 
defendant  by  operation  of  law  ?  The  answer  to  that  is,  that  every 
assignment  by  operation  of  law  contains  a  designation  of  the 
person  to  whom  the  property  is  assigned ;  which  is  not  the  case 
here,  for  it  is  clear  that  something  is  to  be  done  by  the  sheriff 
before  any  title  can  vest  in  the  purchaser ;  and  this  it  is  which 
distinguishes  the  present  case  from  what  I  said  in  Giles  v.  G rover, 
which  has  been  referred  to ;  for  my  observation  there  was,  that 
the  transfer  of  the  property  was  consummated  by  the  act  of  sale. 
In  an  execution  against  the  goods  it  is  so.  Then  comes  the  next 
question — is  the  property  in  the  sheriff  ?  No ;  for  he  has  nothing 
more  than  a  power  to  transfer  it;  and  then  comes  the  farther 
question,  has  he  legitimately  exercised  that  power?  It  appears 
[  •377  ]  that  he  has  made  a  parol  assignment  to  the  defendant.  *Now  a 
parol  assignment  by  a  sheriff  is  open  to  all  the  evils  of  a  parol 
assignment  of  property  by  any  one  else ;  parties  would  be  setting 
up  claims  to  property  under  pretence  of  such  assignments ;  and 
the  object  of  the  statute,  which  was  to  prevent  such  practices,  and 
the  numerous  perjuries  and  frauds  resulting  therefrom,  would  be 
entirely  defeated.  And  not  only  the  Statute  of  Frauds,  but  the 
object  of  all  the  Eegistry  Acts  would  be  equally  defeated  ;  because 
a  parol  sale  by  the  sheriff  would  of  course  not  be  registered  like 
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a  regular  assignment.  In  the  present  case,  therefore,  however 
unfortunate  it  may  be  that  the  execution  debtor  must  be  allowed  to 
recover  this  property  back  from  the  execution  creditor,  it  is  out  of 
our  power  to  prevent  it ;  for  this  case  comes  before  us  in  the  shape 
of  an  action  of  ejectment,  when  nothing  is  in  issue  but  the  legal 
title  and  right  to  the  possession  of  the  land.  If  the  defendant  has 
any  remedy,  it  is  in  a  court  of  equity. 


GuRNEY,  B.,  concurred. 


Rule  discharged. 


Doe  d. 
Hughes 

«. 
Jones. 


FRESHFIELD  and  Othebs  v.  REED  and  Others  (1). 

(9  Meeson  &  Welsby,  404—405  ;  S.  C.  11  L.  J.  Ex.  193.) 

A  power  to  demise  premises  with  the  consent  of  A.  B.,  in  writing,  duly 
attested,  is  not  well  executed  by  a  dem;se  which  professes  to  be  made  with 
the  consent  of  A.  B.,  '*  testified  by  his  being  a  party  to  those  presents ; '' 
the  meaning  is,  that  the  written  consent  shall  be  signed  in  the  presence  of 
a  witness. 

Covenant  for  rent  arrear,  by  the  assignees  of  the  reversion 
against  the  executors  of  the  assignee  of  the  lessee.  The  declara- 
tion stated,  that  one  Thomas  Watson  being  seised  in  fee  of  the 
premises  thereinafter  mentioned,  heretofore,  to  wit,  on  the  8th  day 
of  March,  1777,  by  a  certain  indenture  made  between  himself  of 
the  first  part,  Elizabeth  Susanna  Watson  of  the  second  part,  and 
certain  trustees  of  the  third  part,  it  was  declared,  that  it  should  be 
lawful  for  the  said  Thomas  Watson  in  his  lifetime,  and  for  the  said 
trustees  after  his  death,  with  the  consent  and  approbation  of  the 
said  Elizabeth  Susanna  Watson,  while  living,  in  writing,  duly 
attested,  to  make  demises  of  the  premises  in  the  manner  therein 
mentioned.  The  declaration  then  averred,  that  by  an  indenture  of 
demise,  made  on  &c.,  the  said  trustees,  by  and  with  the  consent 
and  approbation  of  the  said  Elizabeth  Susanna  Watson,  "  testified 
by  her  being  a  party  to  the  said  indenture,  did  demise,"  &c.  the 
premises  in  question.     On  demurrer  to  one  of  the  pleas. 

Ogle,  who  appeared  in  support  of  the  plea,  objected  that  the 
declaration  was  bad,  the  terms  of  the  power  not  having  been 
complied  with,  inasmuch  as  it  was  not  alleged  that  the  lease  was 
made  with  the  consent  of  E.  S.  Watson  "  in  writing,  duly  attested.*' 
The  averment  that  she  was  a  party  to  the  deed  was  not  equivalent 

(1)  Approved  in  S&jd  v.  Claridye  (1881)  7  Q.  B.  D.  516,  619,  60  L.  J.  Q.  B. 
316.— A.  C. 
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Jan,  24. 

£itoh,  of 
Pleas, 

[404] 
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Fbeshfield  to  an  allegation  that  she  gave  her  consent  in  writing,  and  that  that 
Rkkd.        'was  duly  attested ;  nay,  it  was  not  even  alleged  that  she  executed 
the  deed. 

Addiaouy  contra^  urged,  that  the  power  did  not  require  that  the 

consent  should  be  attested  by  witnesses,  but  that  any  attestation  by 

writing  was  sufficient ;   that  the  word  ''  attested  '*  had  the  same 

[  *405  ]       meaning  as  ''  testified;  '*  and  that  *the  parties  to  the  lease  might 

be  considered  as  so  many  witnesses  to  her  consent. 

But  per  GuRUM : 

The  term  ''attest"  manifestly  implies  that  a  witness  shall  be 
present,  to  testify  that  the  party  who  is  to  execute  the  deed  has 
done  the  act  required  by  the  power  ;  the  object  of  which  was,  that 
some  person  should  verify  that  the  deed  was  signed  voluntarily. 

Leave  to  the  plaintiffs  to  amend  on  payment  of  costs ;  otherwise 

Judgment  for  the  defendants. 


Plea*. 

[411] 


1842.  WALKER  V.  ROSTRON  (1). 

'^'^^'  (9  Meeson  &  Welsby,  411—422  ;  S.  C.  11  L.  J.  Ex.  173.) 

fS^M  -^^  plaintiff  sold  goods  to  B.,  taking  bis  acceptancee  for  the  price,  and 

sent  them  to  the  defendant  as  B.'s  agent,  who  consigned  them  to  his  partners 
abroad  for  sale.  While  the  acceptances  were  running,  the  plaintiflf,  doubting 
fi.*s  solvency,  required  further  security ;  whereupon  it  was  agreed  between 
the  plaintiff,  B.,  and  the  defendant,  that  B.  should  write  and  deliver  to  the 
defendant  a  letter  authorizing  him,  out  of  any  remittances  he  might  receive 
against  the  net  proceeds  of  the  above  consignments,  to  pay  the  acceptances 
as  they  became  due,  if  not  honoured  by  him,  B.,  previously  to  the  receipt 
of  such  net  proceeds.  The  letter  was  accordingly  delivered  to  the  defendant, 
and  he  assented  to  the  terms  of  it.  Before  the  bills  were  due,  B.  became 
bankrupt,  and  the  defendant,  having  received  the  net  proceeds  of  the  goodt. 
refused  to  pay  any  part  thereof  to  the  plaintiff,  but  handed  them  over  to 
B.'s  assignees  :  Held,  that  the  plaintiff  was  entitled  to  recover  the  amount 
of  the  acceptances  from  the  defendant  in  an  action  for  money  had  and 
received ;  this  being  an  appropriation  irrevocable  except  by  the  consent  of 
all  parties,  for  which  the  existing  debt,  although  not  then  payable,  wais  & 
good  consideration. 

Held,  also,  that  the  letter  did  not  require  a  stamp,  either  as  an  inland  bill 
or  as  an  agreement. 

Assumpsit  for  money  had  and  received,  and  on  an  account  stated. 
Plea,  non  assitmpsit.    At  the  trial  before  Lord  Abinger,  C.  B.,  at 

(1)  Followed  in  Griffin  v.  Weather t^y  (1868)  L.  R.  3  Q.  B.  753,  758,  87  L.  J. 
Q.  B.  280.— A.  C. 
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the  London  sittings  after  Trinity  Term,  1841,  the  following  facts      Walkeb 
appeared :  Rostron. 

This  was  an  action  brought  by  the  plaintiff,  a  manufacturer  at 
Nottingham,  to  recover  from  the  defendant,  who  was  a  partner  in 
a  mercantile  house,  carrying  on  business  at  Manchester  under  the 
firm  of  Bostron,  Dutton  &  Co.,  and  at  Eio  de  Janeiro  and  Bahia 
under  the  firm  of  Bostron,  Hall  &  Co.,  the  sum  of  1,080Z.,  with 
interest,  claimed  to  be  due  under  the  following  circumstances. 
The  plaintiff  had  sold  goods  to  one  Bull,  receiving  his  acceptances 
for  the  price,  and  transmitted  them  to  the  defendant  as  Bull's 
agent ;  and  the  defendant  consigned  them  to  his  partners  at  Bio  de 
Janeiro  and  Bahia.  While  the  acceptances  were  outstanding,  the 
plaintiff  having  doubts  as  to  Bull's  solvency,  and  wishing  for  further 
security,  it  was  agreed  between  the  plaintiff,  his  agent  Mr.  Moylan, 
Bull,  and  a  Mr.  M'Einwell,  one  of  the  defendant's  partners, 
authorized  by  the  defendant  for  that  purpose,  that  Bull  should 
write  to  the  defendant  the  following  letter ;  which  was  written  by 
him  accordingly,  and  delivered  to  the  defendant : 

"  Mr.  BicHARD  Bostron.  "  24th  October,  1889. 

"  Sir, — Mr.Biohard  G.  Walker,  of  Nottingham,  holding  my  accept- 
ances for  1,100Z.  (say  eleven  hundred  pounds)  or  thereabouts,  for 
goods  consigned  by  him,  on  my  account,  to  your  firms  at  Bio  de 
Janeiro  and  Bahia,  I  hereby  authorize  *and  direct  you,  from  and  [  •412  ] 
out  of  the  remittances  that  you  may  receive  against  net  proceeds 
of  any  consignments  made  by  me  to  either  of  your  above  firms, 
subsequent  to  the  1st  of  May  last,  to  pay  such  acceptances  upon 
and  as  they  become  due,  or  afterwards,  if  previously  to  the  receipt 
of  such  net  proceeds  of  such  consignments  the  said  bills  are  not 
honoured  by  me. 

"  Yours  respectfully, 
*•  Signed  in  the  presence  of  us  "Anthony  Bull." 

"  J.  H.  M'KlNWBLL. 

"W.  Moylan." 

Bull  afterwards  directed  the  defendant  to  pay  his  own  debt  out 
of  the  residue  of  the  proceeds.  One  of  the  acceptances  became  due 
on  the  17th  August,  1839,  but  was  renewed  by  Bull.  The  next 
would  have  been  due  on  the  15th  December  following.  On  the 
2nd  December,  however,  Bull  committed  an  act  of  bankruptcy,  on 
which  ekfiat  issued  on  the  2nd  January,  1840.  The  plaintiff  took 
up  the  bill  which  fell  due  on  the  15th  December.     The  defendant, 
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Walker      having  received  the  proceeds  of  the  consignments  in  question,  and 
KosTBON.      having  paid  out  of  them  his  own  demand  on  Bull,  handed  over  to 
Bull's  assignees,  under  an  indemnity  from  them,  the  remainder  of 
the  proceeds. 

Upon  the  letter  of  the  24th  October  bein<{  tendered  in  evidence 
by  the  plaintiff,  it  was  objected  that  it  ought  to  have  borne  a  stamp, 
either  as  an  inland  bill,  within  the  stat.  55  Geo.  III.  c.  184,  sched. 
pt.  1,  title  *^  Inland  Bill,**  or  as  an  agreement.  It  was  also  contended 
for  the  defendant,  that  the  order  itself,  being  conditional  and  con- 
tingent in  its  terms,  did  not  amount  to  an  appropriation,  or  to  an 
equitable  assignment,  of  any  part  of  the  proceeds  of  the  goods ; 
and  the  cases  of  Carvalho  v.  Btuti  (i),  and  Hutchinson  v.  Heytvorth  (2), 
[  *4i:^  ]  were  cited.  The  Lord  Chibf  Baron  ^reserved  both  points,  and  a 
verdict  was  found  for  the  plaintiff  for  the  amount  claimed,  the 
defendant  having  leave  to  move  to  enter  a  nonsuit.  In  Michaelmas 
Term, 

Thesiger  moved  accordingly : 

He  admitted  that  Hutchinson  v.  Heyworth  was  an  authority  that 
the  order  did  not  require  an  inland  bill  stamp,  but  contended  that 
it  ought  to  have  had  an  agreement  stamp ;  for  that  unless  it 
amounted  to  an  agreement  whereby  the  funds  of  Bull  in  the  hands  of 
the  defendant  were  bound,  the  plaintiff  could  have  no  right  of  action. 

Per  Curiam  : 

This  is  a  mere  order,  and  not  a  memorandum  in  which  both 
parties  have  reduced  to  writing  the  binding  terms  of  their  agree- 
ment, and  which,  whether  signed  or  not,  requires  a  stamp.  It  is 
more  like  a  proposal,  or  a  valuation  of  work  done,  which,  thoagh 
it  be  afterwards  assented  to  by  the  other  party,  may  l)e  read  in 
evidence  without  a  stamp.  It  is  in  truth  a  parol  agreement  so  far  as 
respects  the  defendant.     On  this  point  therefore  there  will  be  no  rule. 

On  the  other  point  reserved  a  rule  was  granted,  against  which 

Erie  and  Gray  showed  cause  in  the  same  Term  (November  16th): 

It  will  be  contended  for  the  defendant,  that,  inasmuch  as  BulPs 
acceptances  were  not  due  at  the  time  when  the  order  of  the  24th 
of  October  was  given,  there  was  no  consideration  for  the  giving  of 

(1)  4  £.  &  Ad.  382;  1  Nev.  &  Man.  (2)  48  R.  B.  530  (9  Ad.  &EL  91d; 

700;  S.  C\  in  error,  1  Ad.  &  El.  883;      1  P.  &  D.  266). 
4  Key.  &  Man.  889. 
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it,  and  therefore  the  order  was  revocable  by  Bull,  and  was  conse-      Walkrh 

quently  revoked  by  his  bankruptcy.     No  question  of  consideration      rostiion. 

is  raised  in  the  cases  on  this  subject,  an  order  of  this  kind  being 

held  to  be  irrevocable,  where  the  party  to  whom  it  is  directed  has 

accepted  it,  and  pledged  himself  to  act  upon  it.     It  is  not  like  the 

case  of  an  agreement  under  which  a  party  is  to  do  more  than  he 

was  before  liable  to  do,  and  for  which  *there  must  be  a  considera-       [  '41^  ] 

tion :  here  the  acting  upon  the  order  could  be  only  carrying  into 

effect  that  which  by  a  subsisting  agreement,  by  means  of  the  bills. 

Bull  had  already  contracted  to  do.     If  it  had  been  an  authority  to 

pay  before  the  bills  became  duo,  the  case  might  be  different ;  but, 

in  truth,  it  is  no  more  than  the  reiteration  of  his  previous  promise 

on  the  bills. 

(Lord  Abinoer,  C.  B.  :  That  is  what  they  say  on  the  other  side ; 
that  it  is  no  more  than  he  had  before  agreed  to  do,  and  therefore 
he  might  revoke  it ;  and,  the  bankruptcy  having  revoked  it,  it  is 
at  an  end.) 

But  the  defendant  has  accepted  it,  and  given  a  pledge  to  be  bound 
by  it.  The  question  arises  as  to  the  consideration  between  the 
plaintiff  and  Bull ;  and  that,  it  is  contended,  is  sufficient,  because 
by  the  order  Bull  contracts  to  do  no  more  than  he  was  already 
liable  to.  Where  there  is  a  subsisting  debt,  although  not  yet 
payable,  the  creditor  may  take  a  further  security,  without  any 
other  consideration  than  the  existing  debt:  Crosby  v.  Crotich  (i). 
The  assent  of  the  party  to  whom  the  order  is  directed  is  the  material 
fact ;  after  such  assent,  he  cannot  say  that  it  was  without  con- 
sideration. Robertson  v.  Fannileroy  (2)  and  Hodgson  v.  Anderson  (3) 
are  authorities  for  the  plaintiff. 

(BoLFE,  B. :  Those  were  cases  of  a  debt  then  due  and  payable.) 

The  implied  undertaking,  to  pay  out  of  the  proceeds,  would  be  a 
consideration  subsisting  at  the  time  of  the  agreement,  though  not 
to  be  performed  till  afterwards,  and  would  prevent  the  order  from 
being  revocable. 

(Parke,  B.  :  You  would  contend,  that  if  I  owed  a  debt,  to  be  paid 
on  the  1st  January  next,,  and  gave  an  order  on  my  banker  to  pay  it, 

(1)2  Camp.  166 ;  S,  C.  11  East,  256.  (3)  3  B.  &  C.  842 ;  5  Dowl.  &  Ry. 

(2)  8  Mooie,  10.  735. 
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Walkkb      and  on  my  creditor's  going  to  him  he  promised  to  do  so,  that  order 
RoBTBON.     would  not  be  afterwards  countermandable.) 

Yes,  if  the  debtor  intends  that  it  shall  thenceforth  be  a  security  to 
the  creditor,  as  was  the  case  here.      Suppose,  in  consequence  of 

[  **15  ]  this  *order,  the  plaintiff  had  made  further  advances  to  Bull,  could 
he  afterwards  turn  round  and  say  that  it  was  revocable  for  want  of 
consideration  ?  Here  the  plaintiff  did  afterwards  take  up  the  bill 
which  fell  due  on  the  15th  of  December ;  it  is  sufficient,  however,  if 
his  position  might  have  been  altered  to  his  prejudice  in  consequence 
of  the  order.  Oibson  v.  Minet  (i)  may  be  cited  on  the  other  side. 
That  was  the  case  of  an  order  given  by  the  plaintiff  upon  his  banker 
to  a  third  person,  directing  the  banker  *'  to  hold  over  from  his 
private  account  400L  to  the  disposal  of  "  the  third  person.  The 
banker  accepted  the  order,  by  writing  on  the  debit  side  of  the 
plaintiff's  account  that  this  money  was  to  be  held  at  the  disposal 
of  that  person  ;  but  it  was  not  paid  over  to  him,  or  appropriated  to 
his  credit.  There  the  order  was  held  to  be  revocable,  but  that  was 
upon  the  finding  of  the  jury  that  it  was  executory,  and  had  not  been 
acted  upon ;  Lord  Gifford  laying  it  down,  that  if  it  was  an  absolute 
order,  and  accepted  as  such  by  the  banker,  the  plaintiff  had  no  right 
to  revoke  it.  So,  in  Williavis  v.  Everett  (2),  where  a  party  residing 
abroad  remitted  a  sum  of  money  to  the  defendants,  his  bankers, 
with  directions  to  pay  it  to  the  plaintiff,  but  they  refused  to  do  so, 
it  was  held,  on  the  ground  of  such  non-assent  on  their  part,  that 
they  were  not  liable  to  the  plaintiff  in  an  action  for  money  had  and 
received :  but  there  also  the  general  principle  is  distinctly  stated, 
that,  after  an  engagement  by  the  remittee,  whereby  he  has  appro- 
priated the  remittance  to  the  use  of  the  person  who  is  the  object  of 
it,  he  cannot  retract  his  consent,  but  is  bound  to  hold  it  for  his  use. 
The  same  principle  is  recognised  in  Hutchinson  v.  Hey  worth.  But 
further,  this  may  be  considered  as  an  authority  coupled  with  an 
interest,  and  therefore  not  revocable:  Gamaen  v.  Morton  (s).     It 

[  *i\6  ]  may  *be  said  there  is  no  interest  because  there  is  no  consideration, 
and  therefore  that  in  truth  it  is  the  same  question  in  other  words. 
But  this  is  an  authority  to  do  an  act  in  which  the  party,  in  whose 
favour  it  is  given,  has  an  interest  It  is  not  like  a  case  where,  if 
the  authority  be  executed,  he  will  not  be  benefited,  and  if  it  remain 
unexecuted,  he  is  not  prejudiced  :  here  it  is  obvious  an  interest  was 
intended  to  pass.     Or  it  may  be  regarded  as  an  equitable  assignment 

(1)  2  Bing.  7 ;  9  Moore,  31.  (3)  34  R.  B.  558  (10  B.  &  C.  731). 

(2)  13  B.  B.  315  (14  East,  582). 
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of  the  specific  fund  to  which  it  relates — the  proceeds  of  consignments      Walker 
already  made — a  fund  capable  of  being  assigned,  and  the  assignment     rostron. 
of  which  was  enforceable  in  equity,  and  which  is  therefore  irre- 
vocable :  Crowfoot  v.  Gurney  (i) ;    Carvalho  v.  Bum  (2).     The  case 
last  cited  was  a  case  of  an  appropriation  of  f  ands  to  secare  the  pay- 
ment of  bills  not  yet  due,  so  that  it  entirely  resembles  the  present. 

Thesiger  and  Crovipton,  in  support  of  the  rule  : 

The  transaction  in  question  amounted  merely  to  an  order  capable 
of  being  revoked  by  Bull,  and  therefore  revoked  in  fact  by  his  bank- 
ruptcy. In  order  to  render  it  such  an  appropriation,  or  equitable 
assignment,  of  the  fund,  as  cannot  be  revoked,  it  must  appear  that 
there  is  a  binding  consideration  of  some  kind  between  the  party 
giving  the  order  and  the  party  in  whose  favour  it  is  given ;  and 
tijat  is  an  ingredient  in  all  the  cases  cited  on  the  other  side.  Here 
it  is  admitted  that  there  was  no  fresh  credit  given  to  Bull,  and  no 
fresh  duty  imposed  on  him.  In  Hutchinson  v.  Heywarlh,  the  case 
was  put  upon  the  ground  that  there  was  a  consideration  by  the  for- 
bearance of  the  bankers  towards  the  party  who  made  the  order,  and 
the  guarantee  given  by  them  to  the  defendants.  In  Hodgson  v. 
Anderson,  the  order  was  held  to  be  irrevocable  on  the  ground  that 
the  defendant,  from  whom  the  debt  was  due,  had  pledged  himself 
to  pay  it  to  the  appointees,  and  that  the  plaintiff  had  *received  [  *417  ] 
forbearance  from  the  banking  company,  his  creditors.  So,  in 
Crowfoot  V.  Gv/mey,  it  was  held  that  there  was  an  equitable 
assignment,  the  consideration  of  which  was  the  forbearance  of 
the  appointee  to  sue  the  appointor.  A  debt  can  be  well  assigned 
only  where  there  is  a  binding  agreement  amongst  all  the  three 
parties  to  the  transaction,  for  good  consideration,  the  extinguish- 
ment of  the  original  debt  being  deemed  a  good  consideration: 
Wharton  v.  Walker  (3)  ;  Fairlie  v.  Denton  (4).  But  the  mere  pre- 
cedent liability  to  the  debt  is  only  suflBcient  to  ground  a  promise 
which  is  co-extensive  with,  and  would  arise  in  law  out  of,  that 
liability ;  it  is  not  sufficient  to  raise  any  new  obligation :  Hopkins 
V.  Logan  (5).  The  only  case  which  resembles  this  in  the  circum- 
stance of  the  bills  not  being  at  maturity  at  the  time  of  the  order, 
is  that  of  Bailey  v.  CtdverneU  (6).  The  authority  of  that  case  has 
been  questioned :  there,  however,  there  was  a  complete  transfer  of 

(1)  35  R.  R.  557  (9  Biog.  372;  2  (4)  8B.&C.  395;  2  Man.  &  Ry.  353. 
Moo.  &  Scott,  473).  (5)  52  R.  R.  704  (5  M.  &  W.  241). 

(2)  7  Sim.  109.  (6)  8  B.  &  C.  448  ;  2  Man.  &  Ry.  564. 

(3)  4  B.  &  C.  1 63 ;  6  Dowl.  &  Ry.  288. 
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Walkke  the  goods  by  the  order,  and  on  that  ground  the  case  is  disiingaish- 
RosTBOK.  able  from  the  present.  Here  both  parties,  after  the  giving  of  the 
order,  remained  in  statu  quo ;  no  fresh  forbearance  or  credit  was 
given  to  Bull,  nor  was  any  detriment  sustained  by  the  plaintiff. 
But  further,  there  was  no  appropriation  of  any  specific  part  of  the 
proceeds  of  the  goods  to  the  payment  of  the  acceptances ;  and  that 
brings  the  case  within  the  authority  of  Bum  v.  Carvalho,  where 
Lord  Lyndhurst,  C.  B.,  says  (i) — "  Here  is  no  immediate  assign- 
ment of  any  certain  or  specified  amount  of  property,  but  at  most 
only  an  agreement  to  assign  on  a  contingency,  and  goods  of  an 
uncertain  quantity."  So  here  there  is  no  specified  amount  of  pro- 
perty whereon  the  order  is  to  operate,  and  there  is  also  a  contingency, 
for  the  proceeds  are  not  to  be  paid  to  the  plaintiff,  in  case  Bull 

[  *4i8  ]  should  honour  his  acceptances.  It  is  ^said  that  the  assent  of  the 
party  ordered  to  pay  the  money  is  sufficient  to  make  the  transaction 
binding ;  but  that  is  not  so.  Where  there  is  an  actual  transfer  of 
the  goods,  so  that  trover  would  lie,  the  case  is  different ;  but  a  gift 
not  perfected  by  delivery  of  possession  may  be  revoked,  notwith- 
standing an  assent.  A.  consideration  is  also  necessary.  In  Brtui- 
bury  V.  Anderfon  (2),  where  creditors  of  a  trader  who  had  com- 
mitted a  secret  act  of  bankruptcy,  procured  a  person  to  whom  they 
were  indebted  to  purchase  goods  of  the  trader,  with  whose  assent 
that  person  credited  them  in  account  for  the  price,  it  was  held  that 
if  the  appropriation  of  the  money  to  them  was  merely  in  conse- 
quence of  the  direction  of  the  trader,  it  was  revocable,  and  was 
revoked  by  his  bankruptcy.  The  Court  there  treat  it  as  entirely 
a  question  of  contract.  There  must  be  something  in  the  contract 
to  make  such  an  order  irrevocable — prima  facie  it  is  revocable, 
although  it  has  been  assented  to  by  the  party  on  whom  it  is  made : 
Gibson  v.  Miriet 

Then  it  is  said  that  this  is  an  authority  coupled  with  an  interest, 
which  therefore  could  not  be  revoked.  But  to  make  that  rule  of 
law  applicable,  it  is  necessary  that  the  interest  should  be  in  the 
party  to  whom  the  authority  is  given ;  as  in  Gaussen  v.  Morton, 
where  it  was  held  that  a  debtor  could  not  revoke  an  authority  given 
by  him  to  his  creditor  to  sell  his,  the  debtor's,  lands,  and  pay  his 
own  debt  out  of  the  proceeds.  In  the  present  case,  the  defendant 
had  no  authority  to  pay  his  own  debt  out  of  this  fund,  by  virtue  of 
the  direction  given  by  Bull  with  the  plaintiff's  assent;  his  authority 
to  pay  himself  was  derived  out  of  another  instrument. 
(1)  1  Ad.  &  El.  894.  (2)  1  Cr.  M.  &  B.  486. 
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Neither  is  this  an  equitable  assignment,  which  a  court  of  equity      Walkbr 
would  enforce  by  compelling  an  actual  assignment.     If  it  be  a  mere     rostbon. 
equitable  right  of  lien,  that  gives  the  plaintiff  no  title  to  recover  at 
law.     But  further,  a  binding  bargain  ♦is  equally  necessary  to  its       [  ^^'^  ] 
operating  as  an  equitable  assignment. 

(Parke,  B.  :  Is  not  an  equitable  assignment  of  a  chose  in  action 
the  same  in  equity  as  the  assignment  of  a  chattel  at  law  ?  Then 
this  is  the  case  of  a  plaintiff  suing  the  party,  who  has  agreed  to 
become  his  agent  for  the  amount  of  that  equitable  lien.) 

But  to  arrive  at  that  conclusion,  we  have  to  come  round  to  the 
agreement  of  the  parties,  for  which  there  must  be  a  consideration. 
They  cited  also  Lepard  v.  Vernon  (i). 

Cur.  adi\  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Lord  Abinoer,  C.  B.  : 

In  this  case  the  question  arose  upon  the  effect  of  a  written 
arrangement  entered  into  by  the  defendant,  Mr.  Rostron,  that  he 
would  deliver  over  to  the  plaintiff  the  proceeds  of  certain  consign- 
ments that  were  to  come  to  his  hands,  the  goods  being  in  the 
possession  of  two  foreign  houses,  in  which  he  was  a  partner.  This 
was  to  be  done  in  order  to  satisfy  certain  bills  of  exchange,  accepted 
by  a  person  of  the  name  of  Bull,  payable  in  favour  of  the  plaintiff 
for  goods  sold  by  him,  and  which  Bull  had  consigned  to  the  defen- 
dant's house  abroad.  The  bills  of  exchange,  at  the  time  the  alleged 
appropriation  was  made,  were  not  due.  The  circumstances  were 
these  :  The  defendant,  Rostron,  was  a  merchant  residing  in  Man- 
chester, and  the  plaintiff  being  the  holder  of  these  bills  of  exchange, 
and  having  some  doubt  of  the  solvency  of  Bull,  there  was  an 
understanding  that  he  was  to  have  some  further  security.  The 
defendant  was  aware  of  this,  and  directed  his  partner  to  go  with 
the  plaintiff  to  Bull,  in  order  to  arrange  with  him  the  sort  of 
collateral  security  that  the  plaintiff  was  to  have  for  the  payment 
of  the  bills.  The  plaintiff  went  accompanied  by  his  agent,  and 
several  ^suggestions  having  been  made  at  the  meeting  by  the  [  *420  ] 
agent,  and  not  approved  of,  the  gentleman  who  represented  the 
defendant  suggested  an  expedient  which  appeared  to  satisfy  all 
parties  ;  it  was  arranged  that  Bull  should  write  the  letter  on  which 

(1)  13  E.  E.  13  (2  V.  &  B.  51). 
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Walkeb      the  action  was  brought.     He  accordingly  wrote  that  letter,  the 
RosTBON.      particular  terms  of  which  it  is  unnecessary  to  state, — the  result 
was,  that  the  defendant  engaged,  on  Bull's  direction,  to  pay  such 
proceeds  as  should  come  to  his  hands  from  the  goods  consigned,  as 
were  necessary  to  satisfy  the  bills  of  exchange,  in  case  they  were 
not  paid  at  maturity.     The  paper  was  accordingly  handed  to  him, 
having  been  approved  of  by  both  parties,  and  he  and  his  agent 
undertook  to  comply  with  its  terms.     The  remainder  of  the  proceeds 
was  to  be  applied  by  the  defendant  in  satisfaction  of  a  debt  of  his 
own.     Bull  eventually,  and  before  the  bills  became  due,  became  a 
bankrupt.     The  defendant,  having  received   the  proceeds  of  the 
goods  from  his  house  abroad,  paid  out  of  them  what  was  due  to 
himself  from  Bull,   and    then,   taking   an   indemnity  from    the 
assignees,  paid  them  the  sums  that  the  plaintiff  contended  ought 
to  have  been  paid  to  him.     Upon  this,  the  plaintiff  brought  the 
present  action ;  and  on  the  trial,  I  directed  the  jury  that  the  plain- 
tiff was  entitled  to  the  verdict.    An  objection  was  taken  on  the 
part  of  the  defendant,  and  was  argued  before  us  in  the  last  Term, 
which  resolves  itself  into  two  points :  first,  whether  there  was  any 
good  consideration  given  to  Bull,  in  the  letter  in  question,  for  his 
appropriating  the  proceeds    in  the  manner  therein  mentioned. 
Upon  consideration,  the  Court  are  of  opinion  that  there  was  a  good 
consideration ;  for  the  existence  of  a  debt,  although  it  be  not  due 
instanter,  is  a  good  consideration  ;  and  so  it  is  to  take  lawful  and 
proper  means  to  provide  for  payment,  even  though  they  be  con- 
ditional.   If  we  were   to    hold  otherwise,  you  might  deny  the 
consideration  for  a  collateral  security  for  any  debt  which  might 
[  **2i  ]      uQt  be  Jue  at  the  moment,  although  it  is  a  very  *common  thing  to 
require  and  obtain  such  security.     It  cannot  be  doubted  that  if  a 
man  held  a  bill  of  exchange,  of  which  another  was  the  acceptor, 
and  both  were  to  go  together  to  a  banker,  who  had  money  of  the 
acceptor's  deposited  with  him,  and  it  were  agreed  amongst  them 
that  the  banker  should  hold  that  money  until  the  bill  of  exchange 
should  be  satisfied,  and  if  not  satisfied,  that  he  should  pay  the  bill 
out  of  that  money,  that  would  constitute  a  good  consideration,  and 
it  could  not  be  altered  afterwards,  except  by  the  con^^ent  of  all 
parties.     The  next  objection  was,  that  the  letter  itself  did  not  bind 
the  defendant ;  that  it  was  only  directory  as  to  what  should  be 
done  with  the  proceeds ;  and  that  Bull  himself,  before  his  bank- 
ruptcy,  might  have  altered  the  appropriation  then  made.     That 
turns  on  this  question,  whether  the  defendant  had  accepted  it,  and 
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bound  himself  so  to  appropriate  the  proceeds.  I  think  there  can 
be  no  doubt,  upon  the  whole,  that  the  real  transaction,  and  the 
real  object  and  arrangement  of  the  parties,  was  this — to  apply  the 
proceeds  in  the  hands  of  the  defendant  as  far  as  it  could  be  done, 
the  goods  being  abroad,  but  the  proceeds  being  destined  to  come  to 
him  ;  and  that  he  should  undertake  so  to  apply  them.  If  that  be 
the  case,  how  could  the  bankrupt  have  made  any  such  alteration  ? 
He  could  not  alter  the  direction  of  the  consignments ;  they  were 
already  in  the  defendant's  hands,  or  in  those  of  his  partners 
abroad,  and  the  proceeds  were  to  come  to  the  defendant.  The 
question  is,  whether  he  could  authorize  the  defendant  to  disregard 
the  arrangement  so  made,  and  to  pay  the  proceeds  to  anybody 
else.  If  he  could,  of  course  his  assignees  had  the  same  power. 
But  we  are  of  opinion  that  neither  he  nor  his  assignees  could  do 
so.  This  is  a  case  of  a  party  engaging  himself  to  appropriate  the 
proceeds  of  the  goods  according  to  certain  directions  of  the  owner, 
and  appears  to  us  to  fall  within  that  class  of  cases  where,  when  an 
order  has  been  given  to  a  person  who  holds  goods  *to  appropriate 
them  in  a  particular  manner,  and  he  has  engaged  to  do  so,  none 
of  the  parties  are  at  liberty,  without  the  consent  of  all,  to  alter 
that  arrangement.  We  are  therefore  of  opinion,  that  the  accept- 
ance of  that  arrangement  made  on  the  part  of  the  bankrupt  was 
binding  on  the  defendant.     The  verdict  was  therefore  right,  and 

this  rule  must  be  discharged. 

K^lle  discharged. 


Walker 
r. 

ROSTBON. 


[  ^422  ] 


CHRISTY  V.  TANCRED  and  THOMPSON  (1). 

(9  Moeson  &  Welsby,  438--448 ;  S.  C.  11  L.  J.  Ex.  109.) 

Where  premises  are  let  for  a  certain  term  to  A.  and  B.,  and  A.  holds  over 
after  the  expiration  of  the  term,  with  B.*s  assent,  both  are  liable  in  an  action 
for  use  and  occupation,  for  so  long  as  A.  continues  actually  to  occupy,  but 
no  longer. 

Quwre,  whether  both  are  so  liable  where  A.  holds  over  without  B.*s  consent. 

A  judgment  obtained  by  A.  in  an  action  of  use  and  occupation,  against 
B.  and  C,  is  no  evidence  to  charge  B.  in  a  subsequent  action  brought  by  A. 
against  him  alone,  for  the  use  and  occupation  of  the  same  premises  for  a 
subsequent  period. 

This  was  an  action  of  assumpsit,  commenced  on  the  21st  of 
December,  1840,  to  recover  the  sum  of  498Z.  13a.  3rf.  The  declara- 
tion contained  an  indebitatus  count  for  use  and  occupation,  a  count 
for  money  paid  by  the  plaintiff  for  the  use  of  the  defendants,  and 

(1)  See  note  to  Christy  v.  Tancrefl,  Fmlay  and  others,  56  R.  R.  659.— A.  C. 


1842. 
Jan,  26. 

Exch,  of 
Pitas. 

[4»8] 
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chbisty  for  money  found  to  be  due  on  accoont  stated.  The  defendants 
Takckkd.  severally  pleaded  non  asmmpsit,  upon  which  issue  was  joined. 
The  cause  came  on  to  be  tried  before  Lord  Abinger,  C.  B.,  at  the 
sittings  for  London  after  Hilary  Term,  1841,  when  a  verdict  was 
found  for  the  plaintiff,  damages  498Z.  ISs.  Sd.,  subject  to  the  opinion 
of  the  Court  upon  the  following  case,  with  liberty  for  either  party 
to  turn  it  into  a  special  verdict. 

By  articles  of  agreement,  bearing  date  the  12th  July,  a.d.  1838, 
and  purporting  to  be  made  between  the  plaintiff  of  the  one  part, 
and  Sir  James  Douglas  Hamilton  Hay,  Bart.,  Sir  John  Boss,  Knt., 
Alexander  Finlay,  Augustus  Warren  Payne,  the  above-named 
defendants  Charles  Tancred  and  Charles  Thompson,  and  Thomas 
Tisdall,  Calder  Campbell,  Cay  Lewis,  and  Christian  Hesse,  of  the 
other  part,  which  said  articles  of  agreement  were  signed  by  all  the 
parties  thereto  except  the  said  Augustus  Warren  Payne  and  Thomas 
Tisdall,  who  did  not  sign  the  same,  the  plaintiff  agreed  to  let  unto 
the  said  Sir  J.  D.  H.  Hay,  Sir  J.  Boss,  A.  Finlay,  A.  W.  Payne,  the 
defendants  Charles  Tancred  and  Charles  Thompson,  and  T.  Tisdall, 
C.  Campbell,  C.  Lewis,  and  C.  Hesse,  and  the  said  parties  agreed  to 
take  from  the  plaintiff,  the  premises  in  question,  for  the  term  of 
one  year,  to  be  computed  from  the  24th  June  then  last,  at  the  rent 
of  420Z. ;  such  rent  to  be  payable  quarterly,  on  the  29th  Septem- 
ber, the  25th  of  December,  the  25th  of  March,  and  the  24th  of 
June,  then  next  ensuing,  the  first  of  such  payments  to  be  made  on 
f  *439  ]  the  *29th  of  September  then  next  ensuing.  At  the  time  of  the 
making  of  the  above  agreement,  the  defendants,  and  all  the  other 
parties  to  the  agreement,  except  the  plaintiff,  were  provisional 
directors  of  a  joint-stock  banking  company  called  ''  The  London 
and  Dublin  Trades  Banking  Company."  It  appeared  in  evidence 
that  the  defendant  Tancred,  on  the  17th  of  April,  1888,  applied  for 
and  obtained  from  the  secretary  of  the  Company  a  certificate  in  the 
following  form : 

**  London  and  Dublin  Trades  Bank. 

"  London,  April  17th,  1838. 
**This  is  to  certify,  that  Charles  Tancred,  Esq.,  will  be  entitled 
to  five  shares  of  lOZ.  each  in  the  London  and  Dublin  Trades  Bank, 
(upon  which  IZ.  per  share  has  been  paid,)  on  his  signing  the  deed 
of  settlement,  and  conforming  to  the  regulations  of  the  Company. 

**J.  T.  Scott,  \         .  . 

,,  ^  -,  ^  Provisional  Directors. 

**  Thomas  Tisdall,  J 

"  Fbadebick  Edoell,  Secretary." 
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The  defendant  Tancred  paid  5L  deposit  on  obtaining  the  said      Christy 
certificate.     The  defendant  Thompson  also,  in  like  manner,  applied     tangbed. 
for  and  obtained  a  similar  certificate,  and  paid  a  deposit  thereon. 
But  neither  of  the  defendants  ever  signed  the  deed  of  settlement, 
nor  was  the  same  signed  by  any  one. 

Shortly  after  the  date  of  the  above  agreement,  viz.  on  the  19th  of 
July,  1888,  the  defendants  and  the  said  Sir  J.  D.  H.  Hay,  Sir  J. 
Ross,  A.  Finlay,  C.  Campbell,  C.  Lewis,  and  C.  Hesse,  were  let  into 
possession  of  the  said  premises  by  the  plaintiff  under  the  above 
agreement,  and  occupied  the  same  for  the  purposes  of  the  said 
banking  company. 

The  defendant  Tancred  ceased  to  be  a  director  in  January,  a.d. 
1839.  After  the  defendant  Tancred  retired,  some  new  directors 
were  appointed. 

The  premises  were  not  delivered  up  to  the  plaintiff  on  the  24th  [  ^^o  ] 
of  June,  1839,  but  continued  to  be  occupied  up  to  the  7th  of 
November,  1889,  by  the  said  banking  company,  of  which  the 
defendant  Charles  Thompson  continued  up  to  that  time  a  director. 
The  rent  was  paid  under  the  above  agreement  up  to  the  25th 
March,  1839. 

The  plaintiff,  on  the  21st  November,  1889,  commenced  an  action 
of  assumpsit  against  the  above-named  defendants,  and  A.  Finlay, 
C.  Campbell,  C.  Lewis,  C.  Hesse,  and  Sir  J.  D.  H.  Hay.  The 
plaintiff's  particulars  stated,  that  the  action  was  brought  to  recover 
the  sum  of  2102.,  due  for  half-a-year's  rent,  from  the  25th  March, 
1839,  to  the  29th  of  September  in  the  same  year,  of  certain  premises 
occupied  by  the  defendants,  and  51.  lis,  4d.  for  insurance  premiums. 
The  plaintiff  recovered  a  general  verdict,  and  judgment  was  entered 
up  thereon  for  110/.,  in  addition  to  the  sum  of  llOZ.  lis.  id.,  paid 
into  Court  by  the  defendant  Tancred.  The  judgment  in  such  action 
was  to  be  referred  to,  if  necessary,  and  to  be  considered  part  of  the 
case,  subject  to  any  objection  as  to  its  admissibility  in  evidence. 

Public  notice  was  given,  on  the  7th  of  November,  a.d.  1889,  that 
the  said  banking  company  had  stopped  payment.  On  the  7th  of 
December,  1839,  Frederick  Edgell,  who  had  been  secretary  to  the 
banking  company,  tendered  to  the  plaintiff,  unconditionally,  the  key 
of  the  premises  in  question.  The  plaintiff  referred  the  said  F. 
Edgell  to  Mr.  Murray,  his  solicitor,  and  the  attorney  in  the  previous 
action.  Mr.  Edgell  subsequently,  on  the  9th  of  December,  wrote 
to  Mr.  Murray,  who,  upon  the  representation  of  the  said  F.  Edgell 
that  he  came  from  a  committee  of  shareholders  of  the  said  banking 
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GHBI8TY  company,  refused  to  accept  the  key  of  the  premises,  until  the  said 
Tanc'bkd.  F.  Edgell  should  procure  an  authority  for  giving  up  the  same  from 
the  defendants  and  the  other  parties  who,  by  the  articles  of  agree- 
[  *44i  ]  ment,  had  originally  taken  the  said  premises  from  *the  plaintiff. 
Mr.  Edgell  then  tendered  the  key  unconditionally  to  the  said  Mr. 
Murray,  who  then  refused  to  receive  it.  The  defendant  Thompson 
was  a  member  of  the  said  committee  of  shareholders,  and  he  was 
one  of  the  persons  who  authorized  the  tender  of  the  key,  but  his 
name  was  not  mentioned  to  Mr.  Murray.  On  the  24th  December, 
1889,  the  said  F.  Edgell  packed  up  the  key  in  a  parcel,  and 
addressed  it  to  the  plaintiff,  and  sent  it  to  the  plaintiff's  house  by  a 
porter,  who  left  it  there  on  the  same  day. 

The  question  for  the  opinion  of  the  Court  is,  whether  the  plaintiff 
is  entitled  to  recover  for  the  use  and  occupation  of  the  premises 
from  the  29th  of  September,  1839,  to  the  80th  of  November,  1840, 
or  any  and  what  portion  of  that  period.  If  the  Court  should  be  of 
opinion  that  the  plaintiff  was  entitled  to  recover  for  the  whole  or 
any  portion  of  that  period,  a  verdict  was  to  be  entered  for  him, 
with  damages,  to  be  calculated  at  the  rate  of  4272.  S$.  6d.  a  year, 
for  such  period  as  the  Court  might  think  him  entitled  to  recover, 
and  costs,  40s.  But  if  the  Court  should  be  of  opinion  that  the 
plaintiff  was  not  entitled  to  recover  from  the  defendants  for  any 
part  of  the  said  period,  then  a  nonsuit  was  to  be  entered. 

E.  V.  RwhardSf  for  the  plaintiff : 

The  defendants  are  not  charged  in  the  character  of  tenants,  but 
for  the  use  and  occupation  of  the  premises :  and  that  they  did  so 
occupy,  the  judgment  in  the  former  action  against  them  and  other 
co-defendants  (i)  is  conclusive  evidence.  In  the  course  of  the  argu- 
ment in  that  case,  Parke,  B.,  says,  ''  Suppose  there  had  been  no 
negotiation  between  the  parties,  and  some  of  the  defendants  had 
continued  to  occupy,  they  would  all  have  remained  liable.  It  is 
their  duty,  at  the  end  of  the  term,  to  give  up  the  tenancy ;  if  by 
[  *442  ]  themselves,  or  by  sub-tenants,  *or  joint-tenants,  they  remain  in, 
they  are  liable  as  holding  over.''  In  the  present  case,  therefore, 
the  question  will  mainly  resolve  itself  into  one  of  fact,  when  the 
possession  was  given  up  to  the  plaintiff. 

(Parke,  B  :  Is  the  judgment  in  the  former  action  evidence  in 
this  ?  the  parties  are  constituted  differently.) 

(1)  Christy  V.  Tancred,  56  R.  R,  6o9  (7  M.  &  W.  127). 
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There  were  more  defendants  in  that  action  than  in  this,  including      Chbistt 
these  two  defendants,  who  therefore  are  liable  to  the  effect  of  that     tangbbd. 
judgment.     In  Blakemore  v.  Glamorganshire  Canal  Co.  (i),  it  was 
held  that  a  verdict  recovered  for  the  same  cause  of  action  by  one 
of  the  then  plaintiffs,  Blakemore,  against  the  same  defendants,  was 
evidence  for  both  the  plaintiffs  in  that  action. 

(Pabke,  B.  :  If  the  parties  in  the  former  action  and  in  this  had 
been  the  same,  a  judgment  obtained  against  the  former  would  be 
evidence  against  the  latter :  but  there  is  no  authority  that  a 
judgment  against  A.  and  B.  jointly  is  evidence  in  an  action  against 
A.  alone,  because  it  may  have  proceeded  on  the  admission  of  B., 
which  might  or  might  not  be  evidence  against  A.  according  to 
circumstances.  In  Blakemore  v.  The  Glamorganshire  Canal  Co., 
the  other  plaintiff  claimed  under  Mr.  Blakemore.) 

It  is  submitted  that  it  is  evidence  to  show  that  these  two  defendants 
and  others  paid  rent  for  the  premises  up  to  a  certain  time. 

The  main  point  however  is,  when  the  possession  was  given  up. 
The  onus  of  showing  that  is  upon  the  tenant.  As  to  the  rent  from 
the  29th  September  to  the  7th  December,  1889,  there  can  be  no 
question.  Then  the  tender  of  the  key  on  that  day,  not  being 
shown  to  have  been  made  on  behalf  of  these  defendants,  did  not 
amount  to  a  surrender.  The  plaintiff  had  nothing  to  do  with  the 
"  committee  of  shareholders." 

(Parke,  B.  :  The  case  does  not  state  in  terms  that  the  committee 
were  the  persons  who  carried  on  the  business  of  the  bank  on  the 
premises.) 

Neither  *did  the  subsequent  sending  of  the  key  to  the  plaintiff's       [  •443  ] 
house,   without  proof  of    its   having  reached   him,   constitute   a 
delivery  of  possession :  Harland  v.  Bromley  (2)  is  in  point. 

Kelly f  contra  : 

The  defendants  must  be  jointly  liable  or  neither.  This  is  not  an 
action  on  a  demise,  or  on  an  agreement  for  a  continuing  tenancy, 
but  for  use  and  occupation.  Now,  one  of  these  defendants, 
Tancred,  has  never  actually  or  constructively  occupied  during 
the  period  comprised  in  the  particulars.  It  was  the  Company 
who  actually  occupied,  of  which  it  does  not  appear  that  he  had 
ever  become  a  member. 

(1)  36  R.  B.  289  (2  Cr.  M.  &  E.  133).  (2)  1  Stark.  Hep.  455. 
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Chbistt  (Parke,  B.  :  The  case  finds  that  he  entered  on  the  premifies,  and 

Takcbbd.     occupied  them  for  the  purposes  of  the  banking  company.) 

He  never  became  a  complete  partner,  and  before  the  24th  Jane, 
1839,  his  connexion  with  the  Company  ceased  altogether.  Now, 
to  charge  a  party  in  an  action  for  use  and  occupation,  one  of  three 
things  must  be  proved :  either,  1st,  that  he  was  actually  a  tenant 
under  a  demise,  not  under  seal ;  or,  2nd,  that  he  actually  occupied ; 
or,  3rd,  that  there  has  been  an  occupation  by  some  other  parties 
standing  in  such  a  relation  to  him  that  their  occupation  is  his,  and 
he  is  personally  liable  for  it.  The  present  case  must  be  brought 
into  the  last  class,  if  into  any.  But  in  order  to  do  that,  it  must 
appear  that  the  occupation  was  by  some  person  who  could  reason- 
ably be  said  to  occupy  at  the  instance  and  request  of  the  defendant. 
The  decision  in  the  former  case  of  ChrUty  v.  Tancred  might 
perhaps  be  questioned  in  point  of  law ;  but  it  is  distinguishable 
from  the  present. 

(Pabke,  B.  :  The  question  whether  Tancred  continued  a  partner 
is  one  which  should  have  been  found  by  the  jury.  There  is  ample 
evidence  that  he  acted  as  a  partner,  although  the  terms  of  the 
original  contract  were  not  complied  with.) 

[  *444  J  If  it  was  ^necessary  to  show  him  to  have  been  a  partner  in  fact, 
the  plaintiff  should  have  had  that  fact  found  by  the  jury,  and 
introduced  into  the  case.  If  it  be  a  question  of  law,  then  it  is 
contended  that  he  was  not  a  partner,  because  the  case  only  states 
him  to  have  been  a  provisional  director,  which  he  ceased  to  be 
before  the  occupation  began  for  which  this  action  is  brought. 

But  it  is  said,  that  where  there  is  a  lease  to  two  or  more  persons 
for  a  term  certain,  it  is  the  duty  of  each  and  all  of  them  to  deliver 
up  the  possession  at  the  end  of  the  term,  and  that  if  one  of  them 
hold  over,  even  without  the  concurrence  or  against  the  will  of  the 
others,  all  remain  liable.  But  it  is  submitted  that  such  is  not  the 
law.  It  may  be  conceded,  that  where  parties  refuse  to  give  up 
possession  at  the  end  of  the  term,  they  would  be  liable  in  a  special 
action  on  the  case  for  damages  in  not  delivering  up  possession  : 
and  it  is  reasonable  that  such  should  be  the  remedy.  It  may  not 
be  in  their  physical  power  to  deliver  up  the  possession :  for  instance, 
an  under-tenant  may  refuse  to  go  out 

(Parke,  B.  :  Your  argument  is,  that  though  there  may  be  an 
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action  against  all  on  their  covenant,  the  landlord  can  only  treat      Christy 
those  who  remain  in  as  trespassers  or  as  tenants.)  Tanc'rkd. 

Yes :  he  recovers  against  all  the  damages  proportionable  to  his  real 
injury,  viz.  the  value  of  the  land  while  he  is  so  kept  out  of 
possession  :  but  the  damages  ought  to  be  limited  to  that,  and  the 
parties  oughli  not  to  be  made  tenants  against  their  will. 

(Lord  Abinger,  C.  B.  :  The  rest  of  the  company  came  in  with 
the  consent  of  Tancred,  and  have  had  the  enjoyment  of  the 
premises  taken  by  him ;  must  they  not  be  taken  to  be  his 
tenants  ?) 

But  not  only  has  he  ceased  to  be  a  partner,  but  his  term  has 

ceased.     As  to  the  period  between  the  end  of  June  and  the  7th 

December,  the  question  is,  whether  the  possession  of  the  Banking 

Company  was  in  law  the  possession  of  the  defendant   Tancred. 

Upon  that  point  the  former  case  of  Christy  v.  Tancred  is  certainly 

a  direct  *authority ;  but  the  Court  is  called  upon  to  review  that       [  •445  ] 

decision.     Harding  v.  Crethorne  (i)  is  distinguishable,  because  there 

the  holding  over  was  by  an  under-tenant  of  the  original  lessee. 

But  this  is  not  the  case  of  an  under-tenancy.     The  Company  did 

not  come  in  under  Tancred :  they  were  let  into  possession  by  the 

plaintiff  himself.     The  case  of  a  co-tenant  is  very  different  from 

that   of   an   under-tenant  :    the    party  has  no  control   over  his 

co-t«nant,  who   may  continue  to  occupy  against  his   will.     And 

in  the  case  of  a  term  which  expires  of  itself  by  effluxion  of  time, 

it  is  not  necessary  for  him,  as  against  the  co-tenant,  to  give  notice 

to  quit,  or  to  give  notice  that  the  other  party  occupies  without 

his  consent. 

(Lord  Abinger,  C.  B.  :  Are  not  both  bound  to  give  up  possession  ? 
if  they  do  not,  what  becomes  of  the  premises?) 

The  relation  of  tenancy  cannot  continue,  because  it  is  at  an  end 
by  the  expiration  of  the  lease;  but  the  landlord  has  a  right  to 
treat  the  continuing  party  as  a  trespasser ;  or,  by  virtue  of  a  new 
contract  with  him,  as  a  tenant ;  but  he  has  no  right  to  treat  as  a 
tenant  the  party  who  has  ceased  to  occupy,  and  he  does  not  remain 
liable  merely  because  he  cannot  give  up  the  premises.  In  Hirst  v. 
Horn  (2),  which  was  an  action  for  double  rent  against  two  co-tenants 
for  holding  over,  one  only  having  actually  occupied,  Alderson,  B., 

(1)  6  R.  E.  719  (1  Esp.  57).  (2)  55  R.  E.  672  (6  M.  &  W.  393). 
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Chbisty  says,  *'  I  do  not,  as  at  present  advised,  entirely  accede  to  the 
Taxcrsd.  doctrine  that  one  tenant  is  necessarily  boand  by  the  wilful  holding 
over  of  his  co-tenant."  Nation  v.  Tozer  (i)  was  an  action  for  use 
and  occupation  against  two  persons  who  were  executors  of  a 
deceased  tenant  for  years,  but  one  of  whom  only  had  entered  and 
taken  possession ;  and  it  was  held  that  the  action  could  not  be 
maintained.  Pabke,  B.,  there  says — ''  Such  enjoyment  is  not  by 
law  the  possession  and  enjoyment  by  both,  and  it  does  not  render 
both  chargeable  to  the  lessor,  to  pay  a  compensation  to  him  for  it, 
[  •446  ]  as  joint  occupiers  *in  their  own  right.  But  in  order  to  support  this 
action  for  use  and  occupation,  it  is  necessary  that  the  land  should 
have  been  occupied  by  the  defendant,  his  agents  or  under-tenants, 
during  the  term  for  which  the  compensation  is  claimed  for  use  and 
occupation."  Now  it  cannot  be  said  that  the  implied  relation  of 
co-tenants  is  that  one  shall  be  the  agent  of  another  to  this  extent. 

(Pabke,  B.  :  Your  argument  would  be  more  forcible  in  an  action 
of  trespass,  but  I  do  not  say  that  it  has  not  made  considerable 
impression  on  my  mind.  This  question,  however,  arises  only  in 
case  the  defendant  Tancred  did  not  continue  a  partner  in  the 
banking  business ;  and  although  the  case  is  defective  on  that  point, 
there  is  ample  evidence  for  a  jury  that  he  did  so  continue.) 

Lord  Abinoeb,  G.  B.  : 

I  am  of  opinion  that,  upon  the  facts  stated  in  this  case,  the 
plaintiff  is  entitled  to  our  judgment  for  the  amount  of  that  portion 
of  the  rent  which  accrued  due  between  the  29th  of  September  and 
the  7th  of  December,  1889.  With  respect  to  the  question  intended 
to  be  raised  by  Mr.  Kelly,  I  entirely  agree  with  the  doctrine  laid 
down  by  Lord  Eenyon,  that  the  landlord  is  entitled  to  treat  a 
lessee,  who  has  not  given  up  the  possession  at  the  end  of  the  term, 
as  still  occupying  by  the  party  who  has  come  in  through  his  instru- 
mentality :  and  I  think  we  cannot  escape  from  the  conclusion,  that 
here  the  defendant  Thompson  continued  in  by  the  assent  of  Tancred. 
It  is  true  the  latter  had  ceased  to  be  a  director,  but  there  is  nothing 
to  show  that  he  was  not  a  partner,  and  that  he  did  not,  as  such, 
assent  to  the  premises  being  still  occupied  by  the  Company,  for 
the  benefit  of  all  who  held  shares.  It  cannot  be  assumed,  until 
the  contrary  appears,  that  he  meant  to  give  up  the  possession,  and 
that  the  other  parties  were  holding  over  against  his  will.     Where 

(1)  1  Cr.  M.  &B.  172. 
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two  persons  become  parties  to  a  lease,  the  landlord  is  entitled  to      Chbisty 
hold  both  of  them  to  all  the  obligations  of  the  lease,  and  *where     tancrkd. 
one  refuses  to  give  up  possession,  he  may  hold  both  liable.     It  is       [  *447  ] 
said  the  landlord  may  bring  an  ejectment ;  but  he  is  not  bound  to 
do  so.     The  case  of  two  tenants  is  a  stronger  one  than  that  of  a 
tenant  and  an  under-tenant;    both  in  effect  hold  over  till  both 
deliver  up  possession ;    the  landlord   is  therefore  entitled  to  his 
remedy  against  both.     On  the  whole,  I  think  it  sufficiently  appears 
that  the  other  parties  held  over  with  the  consent  of  Tancred :  he 
gave  no  notice  of  his  dissent :    therefore    he  continued   liable  as 
long  as  the  others  did,  that  is,  as  long  as  they  actually  occupied. 

Parke,  B.  : 

I  also  think  that  the  plaintiff  is  entitled  to  recover  a  compensation 
for  the  use  and  occupation  of  the  premises  during  the  period  of 
actual  occupation  by  the  Banking  Company ;  viz.,  from  the  29th  of 
September  to  the  7th  of  December,  1889.  If  this  had  been  the  case 
where,  a  lease  being  granted  to  two  persons,  one  of  the  tenants 
had  remained  in  occupation  of  the  premises  after  its  expiration  and 
the  other  had  not,  that  would  have  raised  the  same  question  as  was 
decided  in  the  former  case  of  Christy  v.  Tancred,  and  I  should  have 
thought  that  we  must  be  bound  by  that  decision,  although  I  own 
that  Mr.  Kelly  8  able  argument  has  made  me  doubt  whether  it  was 
a  correct  one,  and  whether  there  is  not  a  distinction  betw^een  the  case 
of  a  co-tenant  and  that  of  an  under-tenant.  If,  however,  that 
decision  be  wrong,  it  should  be  questioned  in  a  court  of  error. 
But  in  the  present  case,  the  facts  stated  remove  the  difficulty. 
The  case  discloses  ample  evidence  of  the  defendant  Tancred's 
having  continued  a  partner  in  this  Banking  Company,  by  agreeing 
to  go  on  upon  other  terms  than  were  originally  contemplated  on 
the  formation  of  the  Company;  and  if  he  continued  a  partner, 
then,  if  his  co-partners  occupied,  it  is  the  same  as  if  he  himself 
carried  on  the  business  of  the  bank  there.  But  he  is  liable  only 
during  the  period  of  their  actual  occupation  ;  *and  when  the  key  [  ♦448  ] 
was  unconditionally  tendered  to  the  plaintiff,  there  being  no  actual 
occupation  afterwards,  I  think  the  liability  under  the  original 
contract  ceased,  and  therefore  that  the  defendants  are  not  liable 
after  the  7th  of  December. 

Alderson,  B.  : 

I  am  of  the  same  opinion.     I  consider  the  Court  precluded  from 

60—2 
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[r.b. 


Ghbisty 

r. 
Tancred. 


questioning  the  former  decision  in  Christy  v.  Tancred  on  the  present 
occasion.  When  the  question  arises,  I  should  wish  for  time  to 
consider  whether,  in  the  case  of  a  lease  granted  to  two  parties,  one 
of  whom  is  desirous  of  giving  up  possession,  and  notifies  his  desire 
to  the  other,  who  nevertheless  holds  over,  the  party  who  is  out  of 
possession  can  be  made  liable  to  an  action  for  use  and  occupation. 
If  the  holding  over  by  one  is  with  the  consent  of  the  other,  then 
the  case  falls  within  that  of  Harding  v.  Crethorne ;  but  if  such  an 
inference  were  not  warranted  by  the  facts  of  the  case,  I  should  be 
disposed  to  consider  the  question  before  I  came  to  that  conclusion. 
But  the  circumstances  which  appear  in  this  case  render  it  unneces- 
sary to  do  so,  because  from  them  the  consent  of  the  defendant 
Tancred  to  the  occupation  by  the  other  parties  may  be  presumed. 

Judgment  for  the  plaintiff. 


1842. 
Jan,  28. 

Exch,  of 
Pleas. 

[455] 


DOE  D.  ELLIS  V.  OWENS. 

(9  Meeson  &  Welsby,  455—457 ;  S.  C.  11  L.  J.  Ex.  120;  1  Dowl.  N.  S.  404.) 

A  plaintifF  may  be  admitted  to  sue  in  forma  pauperis  after  the  oommenoe- 
ment  of  the  suit. 

This  ejectment  was  commenced  in  Michaelmas  Term,  1839.  On 
the  6th  March,  1840,  notice  of  trial  was  given  for  the  ensuing 
Spring  Assizes  for  Carnarvonshire ;  and  on  the  same  day,  a  copy  of 
an  order  of  Aldbrson,  B.,  admitting  the  plaintiflf  to  sue  in  forma 
pauperis,  was  served  on  the  defendant.  The  order  contained  no 
provision  as  to  the  costs  previously  incurred.  The  cause  was  tried 
at  the  Spring  Assizes,  1841,  when  a  verdict  was  found  for  the 
defendant.  A  rule  was  afterwards  obtained  for  a  new  trial,  which 
was  discharged  on  the  1st  June,  1841 :  on  the  9th  June,  judgment 
was  signed.  On  the  14th  January  (before  any  taxation  of  costs  had 
taken  place),  Jervis  obtained  a  rule  calling  on  the  plaintiff  to  show 
cause  why  the  order  of  Alderson,  B.,  should  not  be  set  aside,  as 
having  been  improperly  issued  after  the  commencement  of  the 
action  :  citing  Casey  v.  Tomlin  (i)  and  Brunt  v.  Wardle  (2). 

Townsend  now  showed  cause : 

This  application,  after  judgment,  is  too  late ;  the  cause  is  then  at 
an  end.  In  Jenkins  v.  Hyde  (8),  it  was  held  that  a  plaintiff  could 
not  be  dispaupered  after  judgment  as  in  case  of  a  nonsuit. 


(I)  56  R.  R.  686  (7  M.  &  W.  189). 
^  Ante,  p.  572  (3  Man.  &  G.  534 ; 


4  Scott,  N.  R.  188). 
(3)  6  M.  &  S.  228. 
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(Parke,  B.  :  The  signing  of  judgment  and  taxation  of  costs  are        DoEd. 

Ellis 
one  act.)  «. 

OWESS. 

Secondly,  the  order  was  regular.  There  had  certainly  been  some 
cases  in  this  Court  which  threw  a  doubt  on  the  question  whether  a 
plaintiff  could  be  admitted  to  sue  in  fornid  pauperis  after  the  com- 
mencement of  the  action;  but  in  Casey  v.  Tomlin^  the  Court 
expressly  reserved  its  decision  upon  the  point;  and  in  Bi*unt  v. 
Wardle,  where  all  the  cases  are  collected,  it  was  expressly  held  that 
the  Court  had  jurisdiction  at  common  law  to  admit  a  pauper  to  sue 
at  any  period  of  the  cause.  Langley  *v.  Blackerby  (i),  and  Brittain  v.  [  •^se  ] 
Greenville  (2),  there  cited,  are  express  authorities  to  the  same  effect: 
and  such  was  the  invariable  practice  until  the  case  of  Foss  v. 
Racine  (3).  The  stats.  11  Hen.  VII.  c.  12,  and  23  Hen.  VIII.  c.  15, 
were  merely  enabling  statutes,  and  did  not  affect  the  power  of  the 
Judges  at  common  law  to  relieve  a  poor  suitor  from  certain  costs. 

Jervis,  contra  : 

First,  the  defendant  is  not  too  late  in  his  application.  It  would 
not  have  been  proper  to  make  it  while  the  rule  for  a  new  trial  was 
pending :  and  the  plaintiff  has  taken  no  step  on  the  faith  of  the 
order  which  the  defendant  could  have  prevented  by  an  earlier 
application.  There  is  no  judgment  pronounced  until  the  costs  are 
taxed  ;  and  there  was  no  necessity  for  the  defendant  to  come  to  the 
Court  until  the  time  when  the  order  would  operate  upon  the  costs. 

Secondly,  this  rule  may  be  made  absolute  consistently  with  the 
decision  in  Bi-unt  v.  Wardle.  This  order  is  in  contravention  of  a 
rule  of  this  Court,  of  the  year  1717,  stated  in  Com.  Dig.,  Forma 
Pauperis,  (A),  that  ''if  admitted  after  the  commencement  of  the 
suit,  the  pauper  is  to  give  security  to  pay  the  costs  before  admit- 
tance:'* it  ought  therefore  to  have  contained  such  a  provision. 
But  further,  the  true  construction  of  the  statutes  is  this :  the  stat. 
11  Hen.  VII.  c.  12,  enacts,  "  That  every  poor  person  or  persons, 
which  have  or  hereafter  shall  have  cause  of  action  or  actions 
against  any  person  or  persons  within  this  realm,  shall  have,  by  the 
discretion  of  the  Chancellor  of  this  realm  for  the  time  being,  writ 
or  writs  original,  or  writs  of  subpoena,  according  to  the  nature  of 
their  cause,  therefore  nothing  paying ;  and  after  the  said  writ  or  writs 
be  returned,  &c.,  the  justices  shall  assign  to  the  same  poor  person  or 

(1)  Andr.  306.  (3)  51  E.  B.  665  (4  M.  &  W.[610). 

(2)  2Stra.  1121. 
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Owens. 
[  *457  ] 


persons  counsel  learned  &c.,  and  shall  appoint  attorney  and  *attor- 
nies  for  the  same  poor  person  or  persons,  &c.  &c."  That  statate, 
therefore,  contemplates  something  to  be  done  by  the  Court  after  the 
commencement  of  the  suit.  But  the  stat.  28  Hen.  YIII.  c.  15,  s.  1,  is 
express,  that  all  poor  persons,  plaintiffs,  ''  which  at  the  commence- 
ment of  their  suits  or  actions,  shall  be  admitted  to  have  their 
process  of  charity,  &c.,"  "shall  not  be  compelled  to  pay  any  costs 
by  virtue  and  force  of  this  statute,"  which  imposed  costs  generally 
on  plaintiffs  in  case  of  a  verdict  for  the  defendant  or  a  nonsuit. 
Therefore,  where  they  are  admitted  before  the  commencement  of 
the  suit,  they  are  to  pay  no  costs  on  a  verdict  for  the  defendant 
or  a  nonsuit ;  but  it  is  quite  consistent  with  that,  that  although 
admitted  subsequently,  they  may,  under  the  stat.  of  Hen.  VII., 
have  their  own  counsel,  attorney,  &c.,  gratuitously.  The  present 
defendant,  therefore,  is  at  all  events  entitled  to  the  costs  antecedent 
to  the  order  of  the  learned  Judge. 

Per  Curiam: 

If  that  be  the  correct  construction  of  the  statutes,  you  do  not 
want  to  dispauper  the  plaintiff;  but  you  should  proceed  to  taxation, 
and  then  the  question  may  be  raised.  Your  argument  shows  the 
order  to  be  right,  because  it  admits  that  it  has  some  effect. 

Rule  discharged,  with  costs. 


1842. 
Jan.  2'J. 

Exch.  of 
Pleas, 

[469] 


The  earl  of  FALMOUTH  v.  EGBERTS  (1). 

(9  Meeson  &  Welaby,  469—473  ;  S.  C.  11  L.  J.  Ex.  180;  1  Dowl.  N.  S.  633.) 

The  defendant  became  tenant  to  the  plaintiff  of  a  farm  from  year  to  year, 
by  parol,  but  afterwards  signed  an  agreement  containing  certain  stipulations 
as  to  the  mode  of  tillage.  In  an  action  by  the  landlord  for  breaches  of  these 
stipulations,  the  agreement,  on  being  produced,  contained  an  erasui^  in  the 
term  of  years  mentioned  in  the  habendum  ^  which  was  altered  from  seven  to 
fourteen:  Held,  that  in  this  action  the  agreement  might  be  received  in 
evidence  without  any  explanation  of  the  erasure,  the  term  of  years  being 
immaterial  to  the  parol  contract  between  the  parties,  to  hold  from  year  to 
year,  subject  only  to  the  terms  of  the  agreement  as  to  the  cultivation  of 
the  land. 

The  agreement  was  attested  by  the  landlord's  steward,  who,  after  having 
been  apprehended  for  embezzlement,  had  absconded,  and  could  not  be  found 
after  search  at  his  house,  and  at  the  inns  he  was  in  the  habit  of  frequenting : 
Held,  that  evidence  of  his  handwriting  was  properly  received. 

Where,  A.  B.  the  elder  being  summoned  on  a  special  jur}-,  A.  B.  the 
younger,  of  the  same  place,  by  mistake  answered  to  the  name,  was  sworn, 

(I)  Cited  iu  Pattiuswi  v.  Luckley  (1875)  L.  E.  10  Ex.  330,  33o,  44  L.  J.  Ex. 
180.— A.  C. 
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and  sat  as  a  special  juror  on  the  trial  of  a  cause ;  the  Court,  in  its  discretion,       Eabl  of 
refused  a  new  trial,  after  verdict  for  the  plaintiff,  it  appearing  that  the     Falmouth 
defendant's  attorney's  clerk  was  aware  of  the  mistake  at  the  time  of  the       robebts. 
trial,  aad  made  no  objection,  and  the  attorney  himself  not  negativing  his 
knowledge  of  the  mistake. 

Assumpsit.  The  declaration  stated  that  the  defendant  had 
become  and  then  was  tenant  to  the  plaintiff  of  a  certain  messuage, 
farm,  and  lands,  except  as  in  a  certain  ^agreement  theretofore  made  [  ^-^70  ] 
between  the  plaintiff  and  the  defendant  is  excepted,  subject  to  the 
defendant's  keeping,  as  such  tenant,  certain  terms  and  agreements, 
that  is  to  say  &c.  The  declaration  then  set  out  the  terms  of  an 
agreement  relating  to  the  mode  of  farming  the  land,  by  laying 
thereon  a  certain  quantity  of  manure,  not  converting  meadow  land 
into  tillage,  &c.  &c.,  and  assigned  various  breaches  in  respect 
thereof.  At  the  trial  before  Bolfe,  B.,  at  the  last  Cornwall  Assizes^ 
it  appeared  that  the  farm  was  originally  let  by  parol  by  the  plain- 
tiff's steward  to  the  defendant,  as  tenant  from  year  to  year ;  and 
that  afterwards  the  defendant  signed  an  agreement  containing 
certain  terms  and  stipulations  as  to  the  mode  of  tillage.  The 
attesting  witness  to  this  agreement  was  the  steward ;  who,  being 
afterwards  apprehended  under  a  warrant  for  embezzling  the  plain- 
tiff's rents,  had  been  liberated  on  a  promise  to  attend  at  a  certain 
time  and  place  to  investigate  his  accounts,  but,  instead  of  doing  so, 
absconded.  Inquiries  had  been  made  for  him  at  his  house,  and  at 
the  inns  he  had  been  in  the  habit  of  frequenting,  but  without 
success.  The  learned  Judge,  under  these  circumstances,  admitted 
evidence  of  his  handwriting. 

The  agreement,  on  being  produced,  appeared  to  contain  an 
erasure  and  interlineation  as  to  the  term  of  years  mentioned  in  the 
Imbendum,  which  appeared  to  be  altered  from  seven  to  fourteen; 
whereupon  it  was  objected  for  the  defendant,  on  the  authority  of 
Knight  v.  Clements  (i),  that,  without  some  explanation  given  by  the 
plaintiff  of  the  time  at  which  the  erasure  was  made,  the  agreement 
could  not  be  read  in  evidence.  The  learned  Judge,  however, 
admitted  it,  and  the  plaintiff  had  a  verdict,  damages  20{. 

In  Michaelmas  Term  last  (Nov.  6),  Crowder  moved  (2)  for  a  rule 
to  show  cause  why  a  new  trial  should  not  be  had,  on  the 
ground  of  misdirection: 

First,  there  was  not  *suflBcient  proof  of  search  for  the  attesting       [  **7i  ] 

(1)  47  E.  E.  563(8  Ad.  &  El.  21o;  (2)  Before    Lord    Abinger,   C.    B., 

3  N.  &  P.  375).  Parke,  B.,  Guiney,  B.,  and  Eolfe,  B. 
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,*«*2-  DAVENPOBT   v.   COLTMAN. 

Jan.  31. 
(9  Meeaon  &  Welsby,  481—496;  S.  C.  11  L.  J.  Ex.  114.) 

Pleeu.  ^  testator,  being  posaessed  of  estates  in  the  counties  of  L.  and  H.. 

r  481  1  bequeathed  certain  legacies  and  annuities  to  his  two  sons  and  two  daughte». 

The  will  then  proceeded  thus:  **That  my  wife,  M.  C,  may  be  left  in  ^ 
comfortable  a  situation  as  possible,  I  bequeath  to  her,  for  her  natural  lif^. 
the  possession  of  my  house  in  Stanley  Place,  Chester,  together  with  the  n^ 
of  the  plate,  linen,  &c.,  and  all  the  joint  property  in  houses  in  Liverpool, 
and  likewiao  of  interest  of  money  as  often  as  due,  arising  from  the  lU,  ai.d 
4/.  per  Cents.,  and  to  have  and  to  hold  the  same  during  her  natural  lif«s 
save  and  except  the  clauses  in  favour  of  my  daughters,  as  already  men- 
tioned; at  her  decease,  it  is  my  will  and  pleasure  that  M.  N.,  and  C.  C. 
(his  daughters),  shall  divide  equaUy  between  them,  as  residuary  legate*^, 
whatever  I  may  die  possessed  of,  except  what  is  already  mentioned  in  favtnir 
of  others."  The  will,  after  giving  the  executors  the  power  of  selling  certain 
leasehold  houses  in  Liverpool,  concluded  thus:  **But  the  house  in  Chester 
must  not  be  sold  as  long  as  my  wife  lives :  "  Held,  that  the  residuary  legatei^^ 
took  the  estates  in  L.  and  H.  for  an  estate  in  fee-simple,  commencing  at  Xh^ 
death  of  the  wife,  and  that  they  took  the  Stanley  Place  house  in  fee-simple 
in  remainder,  expectant  on  the  death  of  the  wife.  Held,  also,  that  the 
wife  did  not  take  any  interest  for  life  by  implication,  in  the  estates  in 
L.  and  H. 

This  was  a  case  sent  by  his  Honour  the  VicB-CHANCBiiLOE  of 
England,  for  the  opinion  of  this  Court. 

George  Coltman,  at  the  time  of  making  his  will,  and  at  his  death, 
was  seised  in  fee-simple  of  the  house  in  Stanley  Place,  Chester,  in 
his  will  mentioned,  and  also  of  a  certain  tenement  in  the  county  of 
Lincoln,  and  a  certain  other  tenement  in  the  county  of  Hertford. 
The  said  George  Coltman  being  so  seised,  and  being  also  possessed 
of  certain  sums  of  money  in  the  91.  per  cent,  and  4/.  per  cent. 
Bank  Annuities,  and  of  an  interest  in  the  leasehold  houses  at  Liver- 
pool, in  the  will  mentioned,  and  of  the  other  personal  estates 
therein  also  mentioned,  made  his  last  will  and  testament,  dated  the 
26th  March,  1828,  and  duly  executed  and  attested  so  as  to  pass  real 
estates,  in  the  words  following :  **  To  my  son,  Thomas  Coltman,  I 
bequeath  my  gold  watch,  chain,  and  seals,  my  carriages,  harness, 
and  horses,  and  cows,  market  cart,  and  harness  for  the  same,  also 
whatever  is  considered  as  belonging  to  me  at  my  new  residence  in 
Hagnaby  Priory.  To  my  daughter,  Mary  Newbold,  I  bequeath  the 
[  *482  ]  sum  of  250Z.  *per  annum,  and,  in  case  of  her  death,  and  without 
issue,  the  same  sum  to  her  husband  for  his  natural  life,  and  after- 
wards to  be  equally  divided  between  my  son  George  Coltman  and 
daughter  Charlotte  Coltman.  To  my  daughter  Charlotte  Coltman, 
I  bequeath  the  sum  of  2502.  per  annum,  and  in  case  she  should 
continue  unmarried,  or  die  without  issue,  the  same  shall  be  taken 
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possession  of  by  her  brother,  George  Coltman.  To  my  son,  George  Davenpobt 
Coltman,  I  bequeath  the  sum  of  8,000i.,  which  he  is  not  to  receive  coltman. 
till  after  the  death  of  his  mother,  and  likewise,  at  her  decease,  all 
the  plate  which  I  may  die  possessed  of ;  but,  at  my  decease,  he  is 
to  have  immediately  the  whole  of  my  library  at  his  own  disposal. 
That  my  wife  Mary  Coltman  may  be  left  in  as  comfortable  a 
situation  as  possible,  I  bequeath  to  her,  for  her  natural  life,  the 
possession  of  my  house  in  Stanley  Place,  Chester,  together  with  the 
use  of  the  plate,  china,  linen,  and  household  furniture,  and  all  the 
joint  property  in  houses  in  Liverpool,  and  likewise  of  interest  of 
money,  as  often  as  due,  arising  from  the  31.  and  41.  per  Cents.,  and 
to  have  and  to  hold  the  same  during  her  natural  life,  save  and 
except  the  clauses  in  favour  of  my  daughters,  as  already  mentioned. 
At  her  decease,  it  is  my  will  and  pleasure,  that  Mary  Newbold  and 
Charlotte  Coltman  shall  divide  equally  between  them,  as  residuary 
legatees,  whatever  I  may  die  possessed  of,  except  what  is  already 
mentioned  in  favour  of  others." 

The  testator  then,  after  giving  two  small  legacies,  appointed  his 
wife,  John  Eden,  Esq.,  and  his  son  Thomas  Coltman,  his  executrix 
and  executors.  **  As  for  the  houses  in  Liverpool,  they  may  dispose 
of  any  one  or  the  whole  of  them,  whenever  the  same  may  be 
thought  advisable  for  the  benefit  of  the  parties  concerned  ;  but  the 
house  in  Chester  must  not  be  sold,  so  long  as  my  wife  lives.'*  The 
houses  in  Liverpool  were  leasehold. 

The  testator  died  in  1828,  without  having  revoked  or  altered  his 
said  will,  leaving  his  wife,  the  said  Mary  Coltman,  *and  also  the  [  *483  ] 
four  children  named  in  his  said  will,  that  is  to  say,  Thomas 
Coltman,  who  was  his  eldest  son  and  heir-at-law,  George  Coltman, 
Mary  Newbold,  and  Charlotte  Coltman,  (who  has  since  become  the 
wife  of  John  Davenport  the  younger),  his  only  next  of  kin  him 
surviving. 

The  questions  for  the  opinion  of  the  Court  were,  first,  what  estate 
(if  any)  did  Mary  Coltman,  the  wife  of  the  testator,  take  in  the 
tenements  in  the  counties  of  Lincoln  and  Hertford  under  the  will  ? 
Secondly,  what  estate  (if  any)  did  Mary  Newbold  and  Charlotte 
Davenport,  the  daughters  of  the  testator,  or  either  and  which  of 
them,  take  in  the  said  tenements  in  the  counties  of  Lincoln  and 
Hertford,  under  the  will  ?  And,  thirdly,  what  estate  (if  any)  did 
Mary  Newbold  and  Charlotte  Davenport,  or  either  and  which  of 
them,  take  in  the  said  house  and  tenement  in  Stanley  Place, 
Chester,  under  the  same  will  ? 
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Davenpobt        The  case  was  argued  in  Michaelmas  Term  (Nov.  15)  by 

V. 
GOLTMAN. 

Erie,  for  the  residuary  legatees : 

The  two  daughters,  by  the  residuary  clause,  took  remainders  in 
fee  in  the  house  in  Stanley  Place,  Chester,  and  also  estates  in  fee 
in  the  property  in  Lincolnshire  and  Hertfordshire,  expectant  on 
the  death  of  the  testator's  widow.  It  will  be  said  that  the  words 
**  residuary  legatees  *'  apply  to  chattel  interests  only,  and  it  is 
admitted  that  they  generally  do  so,  and  that  the  word  ''  possessed  ** 
has  been  held  to  apply  rather  to  chattel  interests  only.  But  in  this 
case  the  context  shows  that  the  words  are  intended  to  be  applied  to 
lands  also.  The  testator  clearly  shows  that  he  was  not  acquainted 
with  legal  and  technical  language.  Having  given  legacies  to  his 
two  sons,  and  annuities  to  his  daughters,  and  having  created  a 
freehold  estate  to  his  wife  for  life  in  the  house  in  Stanley  Place,  he 
makes  his  daughters  residuary  legatees  of  whatever  he  may  die 
[  *484  ]  possessed  of,  except  what  is  already  mentioned  *in  favour  of  others. 
The  intention  was  not  to  prevent  any  property,  except  what  had 
been  previously  excluded,  from  passing  under  the  residuary  clause. 
The  exception  to  prevent  property  before  devised  from  falling  into 
the  residue  plainly  shows  an  ignorance  of  technical  language.  The 
last  clause  in  the  will — "  as  for  my  houses  in  Liverpool,"  (which 
were  leasehold),  ''the  executors  may  dispose  of  any  one  or  the 
whole  of  them,  whenever  the  same  may  be  thought  advisable  for 
the  benefit  of  the  parties  concerned,  but  the  house  in  Chester  must 
not  be  sold  so  long  as  my  wife  lives,"  plainly  indicates  that  the 
testator  was  not  acquainted  with  the  distinction  between  chattel 
interests  and  freehold  estates,  for  there  is  an  express  exclusion  of 
the  house  in  Chester  from  the  powers  of  the  executors.  [He  cited 
Wilce  V.  Wilce  (i),  Pitman  v-  Stevens  (2),  Noel  v.  Hoy  (3),  Hopewell  v. 
Ackland(^),  Huxtep  v.  Brooman{6)y  Brady  v.  Cubitt{6)y  Hope  v. 
Taylor{7)y  Hardacre  v.  A^flwfe(8),  Doe  d.  Hickman  v.  HasUwood  (9), 
Doe  d.  Pratt  v.  Pratt  (lO),  Doe  d.  Gillard  v.  GUlard  {n) ,  Doe  d. 
ChiUcott  V.  White  {12) y  Doe  d.  Aiidrewy.Lainchbury  (iz),  Cainjkldy. 

(1)  33  R.  R.  706  (7  Biiig.  664 ;  5          (8)  2  E.  B.  691  (5  T.  B.  716). 
Moo.  &  P.  682).  (9)  45  B.  E.  445  (6  Ad.  &  El.  167; 

(2)  15  East,  505.  1  N.  &  P.  352). 

(3)  21  E.  E.  271  (5  Madd.  38).  (10)  45  E.  E.  455  (6  Ad.  &£1.  180; 

(4)  1  Comyn,  164.  1  N.  &  P.  366). 

(5)  1  Br.  C.  C.  437.  (11)  5  B.  &  Aid.  785. 

(6)  1  Doug.  31,  40.  (12)  5  E.  E.  502  (1  East,  33). 

(7)  1  Burr.  268.  (13)  11  East,  290. 
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Gilbert  (i),  and  Doe  d.  Tqfield  v.  Tofield  (2).J     Here  the  testator  has    Davenport 
used  words  large  enough  to  include  real  as  well  as  personal  estate,  and     coltman. 
must  therefore  be  taken,  to  have  intended  to  include  the  former ;        [  -^B6  ] 
and  if  the  words  are  large  enough  to  include  the  house  in  Stanley 
Place,  they  will  also  include  the  lands  in  the  counties  of  Lincoln 
and  Hertford. 

Mylne,  for  the  widow : 

The  words  used  in  the  will  are  large  enough  to  comprehend 
whatever  the  testator  might  die  possessed  of,  both  real  and  per- 
sonal, and  the  effect  of  it  was  to  give  the  widow  an  estate  for  life 
by  implication  in  the  Lincolnshire  and  Hertfordshire  property. 
[He  cited  Saumarez  v.  Saumarez  (3),  Roe  d.  Bendale  v.  Summerset  (4), 
and  Blackwell  v.  Bull  (5).] 

Cresawell,  for  the  heir-at-law :  [  488  ] 

In  construing  this  will  the  Court  will  no  doubt  look  at  the 
intention  of  the  testator ;  but  the  rule  is,  that  in  giving  effect  to 
that  intention,  technical  words  must  be  allowed  to  have  a  technical 
meaning,  unless  clearly  used  by  the  testator  in  a  different  sense. 
The  words  "legacy"  and  "legatee"  generally  apply  to  personal 
property,  and  it  is  incumbent  on  the  residuary  legatees  to  show 
that  the  testator  intended  by  these  words  to  pass  his  real  estate. 
In  Wilce  v.  Wilce  the  testator  began  his  will  by  a  recital  manifest- 
ing a  clear  intention  of  not  dying  intestate  as  to  any  portion  of  his 
property.  In  Noel  v.  Hoy,  the  words  used  were  of  a  very  compre- 
hensive description.  In  Roe  d.  Helling  v.  Yeud  (6),  the  words,  "all 
the  remainder  of  my  property,  whatsoever  and  wheresoever,  to  be 
divided  equally,"  &c.,  were  held  not  sufficient  to  pass  the  real 
estate,  because  they  were  controlled  by  the  latter  part  of  the  will. 
Mansfield,  Ch.  J.,  says,  "  There  is  no  introductory  clause  in  this 
will,  indicating  an  intention  of  the  testator  to  dispose  of  his  whole 
property ;  nor  is  there  any  one  provision  throughout  the  will, 
which  has  the  least  relation  to  real  estate."  So,  in  this  will,  there 
is  no  mention  of  real  property  except  what  relates  to  the  house  in 
Stanley  Place.  Doe  d.  Bunny  v.  Rout  (7)  is  to  the  same  effect. 
Hardacre  v.  Nash  comes  nearer  the  present  case,  but  there  the 
testator  clearly  showed,  that  by  the  word  "  legacies  "  he  intended 

(1)  7  E.  E.  892  (3  East,  616).  (5)  44  B.  R.  52  (1  Keen,  176). 

(2)  10  R.  R.  496  (11  East,  246).  (6)  2  Bos.  &  P.  N.  R.  214. 

(3)  48  R.  R.  116  (4  My.  &  Cr.  339).  (7)  7  Taunt.  79. 

(4)  o  Burr.  2608. 
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Davenport  to  denote  real  estate.  Here,  no  words  of  inheritance  are  used  in 
CoLTMAN,  describing  the  real  property.  The  testator  could  not  have  intended 
his  daughters  to  take  a  fee-simple  in  the  lands,  when  it  is  plain 
he  did  not  mean  them  to  have  an  absolute  interest  in  the 
annuities  and  legacies.  He  may,  perhaps,  have  intended  that  they 
should  take  all  that  the  wife  took  for  her  life.  The  word  "legatees" 
[  *480  ]  in  this  instance  ought  to  receive  its  ordinary  *import,  because 
there  is  nothing  here  to  indicate  clearly  that  he  contemplated 
anything  different  from  it.  Then  follows  the  curious  provision  as 
to  the  houses  in  Liverpool.  **  As  for  the  houses  in  Liverpool,  they 
may  dispose  of  any  one,  or  the  whole  of  them,  whenever  the  same 
may  be  thought  advisable  for  the  benefit  of  the  parties  concerned  ; 
but  the  house  in  Chester  must  not  be  sold  so  long  as  my  wife  lives." 
He  seems  to  have  thought  that  the  executors  had  the  power  of 
selling  the  houses ;  if  he  did,  he  did  not  contemplate  that  he  had 
given  the  remainder  in  fee  in  the  house  in  Chester  to  his  daughters. 
The  words  would  be  well  satisfied  by  holding  that  they  were 
meant  to  include  that  which  he  had  before  specifically  bequeathed 
to  his  wife.  Then  the  only  other  question  is,  what  becomes  of 
the  life  estates  in  the  property  in  Lincolnshire  and  Hertfordshire. 
The  widow  took  no  estate  for  life  by  implication  in  that  property. 
In  Roe  d.  Bendnle  v.  Summerset,  the  parties  would  have  taken  nothing 
but  for  the  devise.     Here  the  heir-at-law  would  be  entitled. 

Erie,  in  reply,  [cited  Doe  d.  Wall  v.  Langlands  {i)  and  Denn  d. 
Gaskin  v.  Gaskin  (2)]. 

Cur,  cuh\  vult. 

[  490  ]  The  judgment  of  the  Court  was  now  delivered  by 

KoLFB,  B. : 

This  was  a  case  sent  by  his  Honour  the  Vicb-Chanceli-ob  of 
England  for  the  opinion  of  this  Court,  as  to  the  construction  of 
the  will  of  George  Coltman. 

The  will,  which  was  duly  executed  and  attested  for  passing  real 
estates,  bears  date  the  26th  of  March,  1828,  and  is  in  the  following 
words :     (The  learned  Baron  here  read  the  will.) 

The  testator,  at  the  date  of  his  will,  was,  and  until  his  decease 

(which  happened  a  few  months  afterwards)  continued,  seised  in  fee 

of  a  freehold  house  in  Stanley  Place,  Chester,  being  the  house 

[  •491  ]       mentioned  in  the  will,  and  of  two  *real  estates,  situate  the  one  in 

(1)  12  R.  E.  o53  (14  East,  370).  (2)  Cowp.  657. 
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the  county  of  Lincoln  and  the  other  in  the  county  of  Hertford ;  and    Davenpobt 
the  questions  on  which  our  opinion  is  desired  are,  1st,  whether  the     coltman. 
widow  took  any  and  what  interest  in  the  Lincolnshire  and  Hert- 
fordshire estates;   and,  2ndly,  whether  the  daughters  took  any, 
and,  if   any,  what  interest  in  those  estates,  and  in  the  Stanley 
Place  house,  or  either  of  them. 

The  case  turns  on  the  construction  to  be  given  to  the  words  in 
the  will  following  the  gift  to  his  wife,  viz.,  '*  at  her  decease  it  is  my 
will  and  pleasure  that  Mary  Newbold  and  Charlotte  Coltman  shall 
divide  equally  between  them,  as  residuary  legatees,  whatever  I 
may  die  possessed  of,  except  what  is  already  mentioned  in  favour 
of  others." 

On  the  part  of  the  daughters  it  is  contended,  that  under  this 
clause  they  take  the  fee-simple  of  all  the  real  estates,  subject  only 
to  the  widow's  life  interest  in  the  Stanley  Plape  house. 

The  heir-at-law,  on  the  other  hand,  contends,  that  the  clause  in 
question  does  not  extend  to  real  estate  at  all,  but  is  confined  to  the 
leasehold  houses  in  Liverpool,  and  the  other  personal  estate. 

Although,  in  cases  like  the  present,  it  is  always  difficult  to  arrive 
at  conclusions  entirely  satisfactory,  yet,  on  a  full  consideration  of 
this  will,  we  think  it  clear,  beyond  any  fair  judicial  doubt,  that 
under  the  words  "whatever  I  may  die  possessed  of,"  the  testator 
intended  to  include  his  real  estate,  as  well  that  in  the  counties  of 
Herts  and  Lincoln,  as  the  house  in  Chester. 

The  testator  was  evidently  making  his  own  will  without  legal 
assistance  to  guide  him  in  the  use  of  his  expressions ;  and  though 
the  words  in  question  are  not  those  which  a  conveyancer  would 
have  employed  to  include  real  estate  of  which  a  party  may  die 
seised,  yet  they  cannot  be  said  to  be  insufficient  to  embrace  property 
of  that  description,  if  they  were  meant  to  do  so. 

In  Huxtep  v.  Brooman  (i),  a  gift  of  "all  I  am  worth  "  was  held  [  492  ] 
by  Lord  Thurlow  to  include  real  estate,  and  the  authority  of  that 
case  has  never  been  questioned  ;  on  the  contrary,  in  Doe  v.  Rout  (2), 
GiBBs,  Ch.  J.,  expressly  says  that  Lord  Thurlow  decided  rightly. 
In  Doe  d.  Morgan  v.  Morgan  (3),  Mr.  Justice  Baylby  assumes  it  as 
quite  clear,  that  the  words  **  all  I  have,  and  all  I  am  worth,"  would 
clearly  include  real  estate.  Now,  surely  it  would  be  very  difficult 
for  a  person  not  conversant  with  legal  language  to  understand  that 
the  expression,  "  whatever  I  may  die  possessed  of,"  should  not  be  at 

(1)  1  Br.  C.  C.  437.  (3)  30  R.  R.  409  (6  B.  &  C.  518 ;  9 

(2)  17  B.  R.  448  (7  Taunt.  82).      PowJ.  &  Ry.  633). 
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Davbnpobt  least  as  comprehensive  as  the  words  "  all  I  am  worth"  or  "all  I  have." 
CoLTMAN.  It  rarely  happens,  in  fact,  that  a  party  making  a  will  does  not  intend 
to  include  every  thing  over  which  he  has  a  disposing  power ;  and  it 
is  in  a  great  measure  from  this  consideration  that  the  Courts  have 
been  led  to  give  a  comprehensive  meaning  to  general  expressions 
used  by  a  testator  in  disposing  of  his  estate.  Whether  it  might  at 
first  have  been  wiser  to  require,  before  the  heir  should  be  dis- 
inherited, expressions  of  a  less  equivocal  or  more  technical  nature, 
it  is  no  part  of  our  business  to  discuss ;  the  principle  of  a  more 
liberal  construction  having  been  adopted,  we  think  it  would  be  very 
unsafe  to  admit  of  refined  distinctions  between  such  expressions  as 
"  all  I  am  worth,  all  I  have,"  and  "  all  I  am  possessed  of,"  which, 
according  to  the  common  usage  of  mankind,  would,  as  we  think, 
certainly  be  considered  as  having  precisely  the  same  import 

It  is  not,  however,  absolutely  necessary  for  us  to  say  what  might 
have  been  the  effect  of  the  words  in  question  if  they  had  stood 
alone,  for  we  think  that  there  are  other  parts  of  this  will  strongly 
indicative  of  an  intention  to  include  real  estate  in  the  general 
residuary  gift.  In  the  first  place,  the  testator  had  clearly  real 
[  *493  ]  estate  in  his  mind,  since  *he  expressly  gives  a  life  interest  to  his 
wife  in  the  Stanley  Place  house ;  and  this  has  always  been  con- 
sidered as  a  circumstance  favouring  the  presumption  that  general 
words  were  intended  to  include  real  as  well  as  personal  property. 
But  that  presumption  is,  in  this  case,  very  much  strengthened  by 
the  concluding  paragraph  of  the  will,  in  which  the  testator  directs 
that  the  Stanley  Place  house  should  not  be  sold  till  after  his  wife*8 
death.  That  paragraph  can  hardly  be  read  as  a  power  to  sell,  but 
rather  as  a  restriction  imposed  on  a  power  of  sale,  which  the 
testator  assumes  to  have  been  already  given  expressly  or  impliedly 
by  the  previous  provisions  in  the  will.  There  is  no  charge  of 
debts — no  purpose  whatever  for  which  a  sale  could  possibly  be 
necessary  or  expedient,  except  that  of  more  conveniently  dividing 
the  house,  as  part  of  what  he  died  possessed  of,  between  his 
daughters. 

We  think  it  impossible  not  to  see  that  the  testator  considered 
that  the  proceeds  to  arise  from  the  sale  of  the  Stanley  Place  house 
(if  it  should  be  sold)  were  to  go  in  the  same  manner  as  the  proceeds 
of  the  sale  of  the  leasehold  houses,  and  this  could  only  be  because 
the  former,  as  well  as  the  latter,  were  supposed  by  him  to  be 
included  under  the  words,  **  whatever  I  may  die  possessed  of." 

The  Stanley  Place  house  was  (if  it  should  be  deemed  expedient^ 
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to  be  sold  by  the  executors,  but  not  till  after  the  wife's  death,  and    Davenport 
then  whenever  it  might  be  thought  advisable  for  the  benefit  of  the     coltman. 
parties  concerned.     It  is  surely  impossible  that  the  testator  would 
have  authorized  his  executors  to  make  sale  of,  a  house  after  it 
should  have  become  the  absolute  property  of  the  heir,  or  that  he 
would  have  described  the  heir  as  the  parties  concerned. 

These  considerations  appear  to  us  to  lead  irresistibly  to  the 
inference  that  the  testator  considered  the  Stanley  Place  house  as 
part  of  what  he  had  given  under  the  description  of  **  all  I  may  die 
possessed  of."  And  that  being  so,  we  think  the  other  real  estates 
are  also  necessarily  *included;  for  if  the  words  in  question,  "  all  I  [  '494  ] 
may  die  possessed  of,"  extend  to  real  estate  at  all,  there  is  nothing 
to  point  their  meaning  to  one  part  of  his  real  estate  alone,  and  to 
exclude  the  rest.  The  argument  on  which  we  have  relied,  as  arising 
out  of  the  direction  concerning  the  sale,  is  founded  indeed  on  a 
matter  not  applicable  to  the  Hertfordshire  and  Lincolnshire  pro- 
perty ;  but  what  we  deduce  from  the  argument  is,  that  the  testator 
considered  himself  to  have  used  the  words,  "all  I  may  die 
possessed  of,"  in  a  sense  which  must  include  the  Stanley  Place 
house,  and  which  can  only  include  it  by  also  including  the  whole  of 
the  real  estate. 

We  further  think,  that  the  estate  which  the  daughters  take 
cannot  be  less  than  an  estate  in  fee- simple,  for  the  testator 
looked  to  the  probable  expediency  of  a  sale  and  division  of  the 
proceeds,  as  the  most  convenient  method  of  dividing  what  he 
had  given,  and  this  is  evidently  inconsistent  with  the  notion  of  the 
daughters  taking  only  a  partial  interest  for  their  lives,  or  for  any 
other  term. 

On  the  part  of  the  heir-at-law,  it  was  pressed  on  us  in  argument 
that,  on  the  authority  of  several  decided  cases,  we  ought  to  restrict 
the  meaning  of  the  word  **  possessed  "  to  objects  of  the  same 
nature  as  those  previously  disposed  of,  more  especially  looking  at 
the  direction  that  ^the  subject-matter  of  the  gift  should  be  divided 
between  his  daughters  as  residuary  legatees — an  expression,  it  was 
contended,  strongly  indicative  of  an  intention  to  dispose  of  personal 
estate  only.  But  in  answer  to  this  argument  it  must  be  remem- 
bered, that  the  previous  gifts  had  not  been  confined  exclusively  to 
personal  estate ;  and  after  all,  the  rule  of  construction,  which  in 
the  cases  referred  to  would  confine  the  general  words  to  personal 
estate,  is  a  rule  which  must  always  give  way  where  there  exist,  as 
we  think  there  do  in  this   case,  other  circumstances  plainly  and 
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Davenport    strongly  showing  that  the  words  were  meant  to  have  their  fullest 

CDLTMAN.     import. 
[  495  ]  The  words  ** residuary  legatees"  are  certainly  not  quite  technical, 

when  applied  to  devisees  of  real  estate.  But  the  testator  was 
evidently  unacquainted  with  the  ordinary  language  of  conveyancers, 
and  he  might  have  thought  that  as  a  sale  would  probably  take 
place,  and  so  his  daughters  would  take  the  money-value  of  the 
property  and  not  the  property  itself,  therefore  the  words  "  residuary 
legatees  "  would  be  the  most  appropriate ;  at  all  events,  the  use  of 
these  words  does  not  appear  to  us  to  raise  a  doubt  sufficiently  strong 
to  outweigh  the  other  circumstances  to  which  we  have  adverted. 

It  seems,  however,  to  us  to  be  clear,  that  the  daughters  took 
nothing  till  after  the  wife's  death,  and  we  shall  therefore  certify  our 
opinion  that  they  took  the  Stanley  Place  house  in  fee-simple  in 
remainder  expectant  on  the  death  of  the  wife ;  and  that  they  took 
the  other  real  estates  for  an  estate  in  fee-simple,  commencing  at 
her  death. 

With  regard  to  the  claim  of  the  wife,  we  think  it  altogether 
unfounded.  The  circumstance  that  a  devise  is  not  to  take  effect 
until  after  the  death  of  a  third  person  is  not  sufficient  to  give  to 
such  third  person  an  estate  by  implication,  unless  there  be  some- 
thing to  show  that  the  land  could  not  have  been  intended  to  go  to 
the  heir  in  the  meantime — as  where  the  devisee  is  himself  the  heir. 
Nothing  of  the  sort  occurs  here.  The  testator  might  have  meant 
the  Hertfordshire  and  Lincolnshire  estates  to  go  to  the  heir  during 
the  widow's  life ;  at  all  events  there  is  nothing  to  show  the  contrary, 
and  it  is  pretty  plain,  from  the  express  gift  of  the  Stanley  Place 
house  to  the  wife  for  her  life,  that  no  other  part  of  the  real  estate 
was  intended  for  her.  On  these  grounds  we  shall  certify  our 
opinion  that  she  took  no  interest  whatever  in  the  Herts  and 
Lincolnshire  property. 

The  following  Certificate  was  afterwards  sent : 

**  We  have  heard  this  case  argued,  and  have  considered  it,  and 

are  of  opinion, 
[496]  **  First,  that  Mary  Coltman,  the  wife  of  the  testator,  took  no 

estate  in  the  tenements  in  the  counties  of  Lincoln  and  Herts ; 
**  Secondly,  that  Mary  Newbold  and  Charlotte  Davenport  took  an 

estate  as  tenants  in  common  in  fee-simple  in  the  tenements  in 

Lincoln  and  Herts,  under  the  said  will,  commencing  at  the  death  of 

the  said  testator's  widow ; 
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"  Thirdly,  that  the  said  Mary  Newbold  and  Charlotte  Davenport    davbnpobt 
took  an  estate  as  tenants  in  fee-simple  in  the  Stanley  Place  house,     coltman 
in  remainder  expectant  on  the  life  estate  of  the  widow. 

"  Abinger. 

"  J.  Parke. 

'*  J.  GURNEY. 
"E.  M.  ROLFB.'' 


JENNINGS  AND  Wife  v.  BROWN  and  Others, 

(9  Meeson  &  Welsby,  496—501  ;   S.  C.  12  L.  J.  Ex.  86.) 

The  reputed  father  of  an  illegitimate  child  promised  to  pay  the  mother  an 
annuity  if  she  would  maintain  the  child,  and  keep  secret  their  connexion : 
Ileld,  that  the  maintenance  of  the  child  was  a  sufficient  consideration  to 
sustain  assumpsit. 

Assumpsit.  The  declaration  stated,  that  before  the  making  of 
the  promise  of  the  said  A.  B.  B.  (the  defendants*  testator),  to  wit, 
on  the  1st  January,  1833,  the  plaintiff  Mary,  being  then  sole  and 
unmarried,  and  having  theretofore  always  conducted  herself  with 
chastity  and  decorum,  was  seduced  by  the  said  A.  B.  B.,  who  then 
debauched  and  carnally  knew  the  said  plaintiff  Mary,  so  being  sole 
and  unmarried  as  aforesaid,  and  by  means  of  which  said  seduction 
and  carnal  knowledge  the  said  plaintiff  Mary  then  became  pregnant, 
and  afterwards,  and  in  the  lifetime  of  the  said  A.  B.  B.,  and  before 
the  making  of  the  said  promise,  to  wut,  on  the  3rd  November,  1833, 
was  delivered  of  a  bastard  child,  to  wit,  a  daughter,  which  said 
child  had  been  and  was  begotten  by  the  said  A.  B.  B.,  and  is  still 
living;  and  whereas  also  afterwards,  and  in  the  lifetime  of  the  said 
A.  B.  B.,  and  before  the  making  of  the  said  promise  as  aforesaid, 
the  said  plaintiff  Mary,  so  being  then  sole  and  unmarried  as  afore- 
said, and  having  wholly  *relinquished  and  given  up  all  cohabitation 
and  immoral  intercourse  with  the  said  A.  B.  B.,  had,  at  his  request, 
undertaken,  and  then  had  the  care  and  nurture  of  the  said  child ; 
and  thereupon  afterwards,  and  in  the  lifetime  of  the  said  A.  B.  B., 
to  wit,  on  the  day  and  year  last  aforesaid,  in  consideration  of  the 
premises,  and  that  the  said  plaintiff  Mary  would  continue  to  take 
charge  of  the  said  child,  and  would  thenceforth  conduct  herself 
correctly  and  virtuously,  and  would  also  keep  secret  the  said  fact 
that  the  said  A.  B.  B.  had  so  seduced  and  debauched  the  said 
plaintiff  Mary,  and  was  the  father  of  the  said  bastard  child,  he  the 
said  A.  B.  B.  then  promised  the  said  plaintiff  Mary,  then  being  sole 
and  unmarried  as  aforesaid,  that  he  the  said  A.  B.  B.,  his  executors 
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Jennings  or  administrators,  should  or  would  punctually  pay  or  cause  to  be 
bbown.  P^^^  ^0  the  said  plaintiff  Mary,  an  allowance  of  60/.  a  year  during 
her  natural  life,  by  four  quarterly  payments  in  every  year,  to  wit, 
on  &c.  in  each  year;  and  the  said  plaintiffs  aver,  that  the  said 
plaintiff  Mary  hath  always,  from  the  time  of  the  making  of  the  said 
promise  of  the  said  A.  £.  £.  as  aforesaid,  continued  to  take  charge 
of  the  said  bastard  child,  and  that  the  said  plaintiff  Mary  hath  also, 
from  the  time  of  the  making  of  the  said  promise  hitherto  conducted 
herself  correctly  and  virtuously,  and  did  not  at  any  time  after  the 
making  of  the  said  promise,  and  during  the  lifetime  of  the  said 
A.  B.  B.,  cohabit  or  have  any  immoral  intercourse  with  the  said 
A.  B.  B.,  and  hath  also  always  hitherto  kept  secret  the  said  fact 
that  the  said  A.  B.  B.  did  so  seduce  and  debauch  the  said  plaintiff 
Mary,  and  was  the  father  of  the  said  bastard  child  as  aforesaid ; 
of  all  which  several  premises  respectively  the  said  defendants, 
executors  as  aforesaid,  have  continually  had  notice;  and  the 
plaintiffs  in  fact  say,  that  afterwards,  and  after  the  death  of  the 
said  A.  B.  B.,  and  after  the  said  intermarriage  of  the  plaintiffs,  and 
before  the  commencement  of  this  suit,  to  wit,  on  the  12th  November, 
[  •498  j  *1841,  a  large  sum  of  money,  to  wit,  the  sum  of  180Z.  of  the  said 
yearly  allowance  of  601.,  for  twelve  quarters  of  a  year,  which  then, 
and  as  well  after  the  said  death  of  the  said  A.  B.  B.  as  after  the 
said  intermarriage  of  the  plaintiffs  had  elapsed,  became  due  and 
payable  to  the  plaintiffs  under  and  by  virtue  of  the  said  promise  of 
the  said  A.  B.  B.  in  that  behalf ;  nevertheless  the  defendants, 
executors  as  aforesaid,  not  regarding  the  said  promise  of  the  said 
A.  B.  B.,  have  not  at  any  time  paid  to  the  plaintiffs  the  said  sum 
of  180/.,  or  any  part  thereof,  (although  often  requested  so  to  do), 
but  have  hitherto  wholly  neglected  and  refused  so  to  do,  and  the 
same  is  still  wholly  due  and  unpaid,  contrary  to  the  said  promise  of 
the  said  A.  B.  B.  in  that  behalf  made  as  aforesaid. 

The  defendants  pleaded  non  assumpse'nintf  and  other  pleas; 
traverHing  the  seduction;  that  the  child  was  begotten  by  the 
testator ;  alleging  that  the  plaintiff  Mary  had  not,  at  the  time  of 
making  the  promise,  relinquished  cohabitation  with  the  plaintiff;  nor 
had  she  undertaken  nor  had  the  care  or  nurture  of  the  child ;  nor 
had  she  continued  to  take  charge  of  the  child,  nor  kept  secret  the 
fact  that  the  testator  did  seduce  the  plaintiff  Mary,  and  was  the 
father  of  the  child.  But  all  these  pleas,  on  which  issues  were  taken, 
were  negatived  by  the  finding  of  the  jury. 

The  cause  was  tried  before  Rolfe,  B.,  at  the  London  sittings  in 
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this  Term.     It  appeared  that  the  action  was  brought  to  recover     Jennings 
twelve  quarterly  payments  of  an  annuity  of  601.  a  year,  under  the       brown. 
following  circumstances.     The  testator,  in  the  year  1838,  became 
acquainted  with  the  plaintiff  Mary,  a  servant  in  his  establishment, 
and  the  result  was  the  birth  of  a  child  in  the  month  of  November  in 
that  year,  which,  by  a  letter  to  her  father,  he  acknowledged  himself 
to  be  the  father  of,  and  said  that  she  and  her  child  were  amply 
provided  for.     It  appeared  that  he  paid  her  an  annuity  of  601.  a 
year,  and  refrained  from  further   criminal  intercourse  with  her. 
Shortly  *after,  the  plaintiff  Mary  entertained  intentions  of  getting       [  *^9y  / 
married,  and  applied  to  the  testator  for  the  purpose  of  getting  the 
annuity  previously  settled  upon  her.    In  reply  to  which  the  testator 
wrote  her  the  following  letter  : 

"  Mary,  Dec.  31st,  1834. 

**  I  received  your  letter  of  yesterday,  and  feel  a  little  annoyed  at 
the  distrust  you  entertain  for  my  not  providing  for  your  child  while 
I  live,  and  after  my  decease.  You  seem  to  have  got  some  would-be 
cunning  adviser,  which,  if  you  do  not  mind,  will  cause  you  to  lose 
a  friend,  instead  of  making  one.  Your  father,  by  writing  an 
imprudent  letter,  was  very  near  doing  you  harm.  When  I  spoke 
of  an  annuity,  I  did  not  consider  that,  from  your  youth  and  good 
health,  the  oflSce  would  require  (to  allow  the  sum  of  601.  a  year)  a 
large  deposit  of  some  thousands,  and  which,  were  you  to  die  the 
day  after,  would  be  entirely  thrown  away,  besides  its  being  a  sum  I 
am  neither  willing  nor  able  to  lay  down.'* 

And  after  stating  other  matters,  and  that  her  marrying  would  not 
alter  his  intentions,  he  adds  : 

**  Thus,  then,  as  long  as  your  future  conduct  is  correct,  and  the 
situation  you  have  been  placed  in  remains  a  secret,  my  allowance 
to  you  of  601.  a  year  will  be  paid  with  punctuality ;  but  I  must 
remind  you,  were  it  to  become  known,  the  allowance  of  a  magistrate 
would  be  48.  6d.  or  5«.  per  week,  which  is  13i.  per  annum.  Under 
these  circumstances,  I  should  recommend  you  to  consider  me  your 
friend,  and  place  that  confidence  in  me  which  you  never  had  reason 
to  doubt.  Should  you  marry,  for  your  mutual  happiness,  I  would 
never  see  you  but  in  the  presence  of  your  husband.'* 

Shortly  after  this  the  plaintiffs  were  married,  and  a  letter  of  con- 
gratulation, dated  January  31st,  1835,  was  written  to  her  by  the 
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jknkinos  testator,  which  contained,  amongst  others,  *the  following  passage  : 
Bbowk.  *'  The  allowance  I  told  you  I  would  make  for  the  maintenance  of 
[  ♦500  ]       Emma  shall  always  be  punctually  paid  quarterly." 

The  annuity  was  accordingly  paid  up  to  the  testator's  death,  in 
March,  1839;  but  his  executors  not  feeling  themselves  justified  in 
paying  the  annuity  without  the  sanction  of  a  court  of  law,  refused 
to  pay  it,  and  the  present  action  was  brought.  It  was  proved  that 
the  child  was  now  living  with  the  plaintiffs.  The  above  facts 
having  been  proved,  and  the  letters  read  in  evidence,  the  counsel 
•  for  the  defendants  objected  that  there  was  nothing  in  the  corre- 

spondence which  made  out  the  consideration  as  expressed  in  the 
declaration.  The  learned  Judge,  however,  overruled  the  objection, 
and  the  jury  found  a  verdict  for  the  plaintiffs,  with  80/.  damages, 
leave  being  reserved  to  the  defendants  to  move  to  enter  a  nonsuit. 

Humfrey  now  moved  to  enter  a  nonsuit  accordingly : 

The  letters  written  by  the  testator,  and  produced  in  evidence,  do 
not  show  a  sufficient  consideration  to  support  the  action.  This  is 
not  the  case  of  an  instrument  under  seal,  but  a  mere  assumpsit, 
which  is  invalid  for  want  of  a  consideration,  and  cannot  be  enforced 
either  at  law  or  in  equity.  Binnington  v.  WaUis  (i)  is  in  point. 
There  the  declaration  stated  that  the  plaintiff  had  cohabited 
with  the  defendant  as  his  mistress  :  that  it  was  agreed  that  no 
further  immoral  connexion  should  take  place  between  them,  and  that 
the  defendant  should  allow  her  an  annuity  so  long  as  she  should 
continue  of  good  and  virtuous  life  and  demeanour  ;  that  afterwards, 
in  consideration  of  the  premises,  and  that  the  plaintiff  would  give 
up  the  annuity,  the  defendant  promised  to  pay  as  much  as  the 
annuity  was  reasonably  worth.  The  Court,  on  general  demurrer, 
held  the  declaration  bad.  The  only  difference  between  that  case 
[  *50i  ]  ^and  this  is,  that  here  it  is  stated  that  the  testator  seduced  her,  but 
that  makes  no  difference. 

(Parke,  B.  :  No,  that  makes  no  difference ;  but  here  the  woman  has 
supported  the  child,  and  that  is  a  good  consideration.  It  is  a 
matter  of  bargain,  that  she  is  to  take  care  of  the  child,  and  to 
exonerate  the  father.) 

In  Binnington  v.  Wallis  there  was  abundant  proof  of  consideration, 
for  the  plaintiff  had  given  up  the  annuity. 

(1)  4  B.  &  Aid.  650. 
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(Parke,  B.  :  No,  that  was  not  part  of  the  coDsideration  ;  it  was     Jennings 
a  mere  moral  consideration,  which  is  nothing.)  Brown. 

The  Courts  have  never  yet  gone  to  the  extent  of  holding  such  an 
agreement  valid. 

Per  Curiam  : 

The  father  might  have  had  the  child  aflSliated  on  him,  and  the 

consideration  must  be  understood  to  be  for  ordinary  provision.     We 

thidk  that  a  sufficient  consideration. 

Rule  refused. 

RODWELL  V.  PHILLIPS.  i8*2- 

Jan.  31. 
(9  Meeson  &  Welsby,  501—506;  S.  C.  11  L.  J.  Ex.  217;  1  Dowl.  N.  S.  885.)  

An  agreement  for  the  sale  of  growing  fniit  is  an  agreement  for  the  sale  pimm 

of  an  interest  in  land,  and  if  of  the  value  of  20if.  requires  a  stamp. 


[501] 


This  was  an  action  of  assumpsit,  brought  against  the  defendant 
for  not  permitting  the  plaintiff  to  gather  certain  fruit  and  vegetables, 
which  had  been  sold  by  the  defendant  to  the  plaintiff,  and  which 
the  declaration  alleged  were  growing  and  being  on  a  close  of  the 
defendant's  (i).  Plea,  non  assumpsit.  At  the  trial  before  Lord 
Abinger,  C.  B.,  at  the  London  sittings  after  Easter  Term,  1841,  it 
appeared  that  the  plaintiff  and  defendant  had  entered  into  the 
following  written  (unstamped)  agreement,  for  the  sale  to  the 
plaintiff  of  a  quantity  of  fruit  and  vegetables,  growing  in  the 
defendant's  garden : 

**  Memorandum  of  agreement  this  14th  day  of  July,  *1840.  [♦502] 
Thomas  Phillips  agrees  to  sell  to  Mr.  Rodwell  all  the  crops  of  fruit 
and  vegetables  of  the  upper  portion  of  the  garden,  from  the  large 
pear  trees,  for  the  sum  of  30Z. ;  and  Lionel  Eodwell  agrees  to 
buy  the  same  at  the  aforesaid  price,  and  has  paid  11.  deposit. 
Witness  our  hands. 

**  Thomas  Phillips. 

**  Lionel  Rodwell." 

It  was  objected  for  the  defendant,  that  this  was  the  sale  of  an 
interest  in  land,  within  the  meaning  of  the  Stamp  Act,  55  Geo.  IIL 
c.  184,  sched.  Part  I.,  title  **  Conveyance,"  and  therefore  required  a 
stamp ;  and  the  Lord  Chief  Baron,  being  of  that  opinion,  directed 
a  nonsuit. 

(1)  See  the  declaration  more  fully  set  forth  in  the  judgment,  y^f^a/,  pp.  809,  810. 
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RoDWKLL  In  Trinity  Term  following,  Shee,  Serjt.,  obtained  a  rule  uisi  for 

Phillips.     ^  new  trial,  on  the  ground   of   misdirection,   against   which,    in 
Michaelmas  Term  (Nov.  28rd), 

E.  James  showed  cause : 

This  is  a  sale  of  an  interest  in  land,  and  the  agreement,  therefore, 
was  not  admissible  without  a  stamp.  The  cases  on  this  subject 
are  all  collected  and  reviewed  in  Jones  v.  Flint  (i) ;  and  throughout 
the  judgment  in  that  case,  the  same  distinction  is  taken,  c^  in 
Evans  v.  Roberts  (2),  between  a  contract  for  the  sale  of  fructus 
industriales,  and  of  things  which  are  the  natural  product  of  the 
earth,  as  is  fruit.  Growing  fruit  goes  to  the  heir-at-law,  and  is  not 
seizable  by  the  sheriff.  The  purchase  of  a  growing  crop  of  grass, 
to  be  mown  and  made  into  hay  by  the  vendee,  is  an  interest  in 
land  :  Crosby  v.  Wadsuwrth  (3) ;  Carrington  v.  Roots  (4).  Here  the 
plaintifiTs  declaration  itself  sets  up  an  interest  in  the  land,  entitling 
him  to  enter  and  take  away  the  fruit  and  vegetables.  The  property 
vested  by  the  contract  itself,  and  the  plaintiff  might,  if  he  chose, 
have  entered  and  gathered  them  unripe. 

[  503  ]  Shee,  Serjt.,  contra  : 

This  is  a  sale  of  goods,  wares,  and  merchandises,  and  is  therefore 
within  the  exemption  in  the  Stamp  Act  (6).  It  is  a  mistake  to  say 
these  are  not  fructtis  industriales :  they  may  be  strawberries  and 
asparagus, — can  it  be  said  that  those  are  the  natural  products  of  the 
soil  ?  All  fruits  and  vegetables,  in  truth,  are  brought  to  maturity 
and  perfection  in  this  country  by  cultivation  and  manurance. 

(Lord  Abinger,  C.  B.  :  The  difference  appears  to  be  between 
annual  productions,  raised  by  the  labour  of  man,  and  the  annual 
productions  of  nature,  not  referable  to  the  industry  of  man,  except 
at  the  period  when  they  were  first  planted.) 

Crosby  V.  Wadsworth  is  distinguishable  on  the  grounds  stated  by 
Bayley,  J.,  in  Evans  v.  Roberts,  that  there  the  grass  was  the 
natural  produce  of  the  land,  and  also  was  to  be  mown  by  the  buyer. 
Wad  ding  ton  y.  Bristoic  {6),  in  which  the  sale  of  growing  hops  was 
held  to  be  the  sale  of  an  interest  in  land,  is  of  questionable  authority. 

(1)  50  R.  R.  527  (10  Ad.  &  El.  753;  (4)  46  R.  R.  583  (2  M.  &  W.  248\ 

2  P.  &  D.  594).  (5)  See  now  Stamp  Act,  1891  io4  A 

(2)  29  R.  R.  421  (5  B.  &  C.  829 ;  S  55  Vict.  o.  39),  tit.  Agreement.  Exemi>- 
Dowl.  &  Ry.  611).  tion  (3).— A.  C. 

(3)  8  R.R.  566  (6  East,  602).  (6)  2  Bos.  &  1\  452. 
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(Parke,  B.:  Hops  Are  fructus  indtistriales  (i).  That  case  would  Rodwbll 
now  probably  be  decided  differently.  The  distinction  is  pointed  Phillip?. 
out  in  Sainsbttry  v.  Matthews  (2).) 

In  that  case,  as  also  in  Warwick  v.  Bruce  (a),  and  Evans  v.  Roberts^ 

a  sale  of  potatoes  growing  on  the  land,  even  though  they  were  to 

be   dug   up  by  the   buyer,  was  held  to  be  a  sale  of  goods  and 

chattels.     Smith  v.  Surinan  (4),  Parker  v.  Staniland  (5),  and  Jones 

V.  Flinty  are  also  authorities  for  the  plaintiff.     Here  he  buys  only 

the  fruit  which  the  trees  may  produce ;  he  could  not  take  any  part 

of  the  tree  itself.     It  is  unnecessary  for  the  purpose  of  the  contract 

to  give  him  an  interest  in  the  land ;  it  is  sufficient  that  he  have  an 

easement  to  go  upon  it,  for  the  purpose  of  gathering  the  fruit ;  and 

that  is  implied  in  the  contract  of  sale :  Bac.  Abr.  Grant,  (I.)  89 ; 

1  Saund.  323,  n. 

Cur,  adv.  vidt. 

The  judgment  of  the  Court  was  now  delivered  by  [  504  ] 

Lord  Abinger,  C.  B.  : 

This  was  the  case  of  an  action  upon  a  contract,  setting  forth 
that  the  plaintiff  had  bought  of  the  defendant  a  quantity  of  fruit 
and  vegetables,  then  growing  and  being  in  a  certain  close  of  the 
defendant's,  at  a  certain  rate  agreed  upon  between  them,  the  price 
of  30Z.,  and  in  consideration  thereof,  and  that  the  plaintiff,  at  the 
request  of  the  defendant,  had  then  promised  the  defendant  that  he 
would  accept  and  receive  the  said  fruit  and  vegetables,  and  pay  the 
defendant  for  the  same  at  the  rate  or  price  aforesaid,  the  defendant 
then  promised  the  plaintiff  that  he  would  permit  and  suffer  the 
plaintiff,  and  the  servants  and  agents  of  the  plaintiff  in  that 
behalf,  to  enter  into  the  said  close,  and  with  all  necessary  and 
convenient  tools,  utensils,  and  implements,  to  gather  and  take  the 
said  fruit  and  vegetables,  as  and  when  the  same  should  be  fit  for 
being  gathered  and  taken,  and  to  allow  him  to  have  proper  access 
to  the  said  fruit  and  vegetables  for  the  purpose  aforesaid :  And 
although  the  said  fruit  and  vegetables  afterwards,  to  wit,  on  the 
day  and  year  aforesaid,  became  fit  to  be  gathered  and  taken,  and 
the  plaintiff,  with  his  servants  and  agents  in  that  behalf,  was  then 
ready  and  willing  to  gather  and  take  the  same,  and  to  pay  for  the 

(1)  See  Sale  of  Goods  Act,  1S93  (4)  3.'3  R.  R,  259  (9  B.  &  L\  561  ;  4 
{oG  &  57  Vict.  c.  71),  a.  62.— A.  C.  Man.  &  Ry.  455). 

(2)  51  R.  R.  620  (4  M.  &  W.  MS).  (5)  10  R.  R.  521  (11  East,  362). 

(3)  14  R.  R.  634  (2  M.  &  S.  205). 


810  1842.     EX.     9  MEE.  &  W.  504—505.  ^r-r. 

BoDWELL     same   after   the  rate  aforesaid,  whereof  the  defendant  then  had 

Phillips,     notice  ;  and  although  the  defendant  did  then  permit  and  suffer  the 

plaintiff  to  gather  and  take  a  very  small  part,  to  wit,  fifty  bushels 

of  the  said  fruit  and  vegetables,  yet  the  defendant,  not  regarding; 

his  said  promise,  did  not  nor  would  permit  or  suffer  the  plaintiff, 

or  his  servants  or  agents  in  that  behalf,  to  gather  or  take  the 

residue  of  the  said  fruit,  or  any  part  of  such  residue,  althoup^h 

often  requested  so  to  do.      And  then  the  declaration  goes  on  to 

allege,  that  after  the  making  of  the  said  contract  with  the  defen- 

.    dant,  and  confiding  in  his  promise,  the  plaintiff  entered  into  and 

[  'BOS  ]       made  certain  agreements  with  divers  *other  persons,  for  the  sale  to 

them  of  parcels  of  the  said  fruit,  which,  by  the  defendant's  refusal 

to  permit   his  servants  to  take  the  residue,  he  was  unable  to 

perform,  and  that  he  lost  money  by  the  contract. 

When  the  contract  was  produced  at  the  trial,  it  appeared  that  it 
was  not  so  extensive  in  its  provisions  as  set  forth  in  the  declaration. 
It  was  answered,  that  though  the  contract  did  not  in  terms  express 
it,  yet  it  implied  all  that  was  alleged  in  the  declaration.  Then  the 
objection  was  taken,  that  it  was  not  a  contract  for  the  sale  of 
goods,  wares,  and  merchandizes,  but  of  an  interest  in  land,  and 
therefore  required  a  stamp ;  and  I  was  of  that  opinion.  There  is 
a  great  variety  of  cases,  in  which  a  distinction  is  made  between  the 
sale  of  growing  crops  and  the  sale  of  an  interest  in  land ;  and  it 
must  be  admitted,  taking  the  cases  altogether,  that  no  general  rule 
is  laid  down  in  any  one  of  them  that  is  not  contradicted  by  some 
other.  It  is  sufficient,  however,  for  us  to  say,  that  we  think  this 
case  ought  not  to  be  governed  by  any  of  those  in  which  it  is 
decided  that  a  sale  of  growing  crops  is  a  sale  of  goods  and 
chattels.  Growing  fruit  would  not  pass  to  an  executor,  but  to  the 
heir;  it  could  not  be  taken  by  a  tenant  for  life,  or  levied  in 
execution  under  a  writ  of  Ji.  fa,  by  the  sheriff;  therefore  it  is 
distinct  from  all  those  cases  where  the  interest  would  pass,  not  to 
the  heir-at-law,  but  to  some  other  person.  Undoubtedly  there  is  a 
case  (i)  in  which  it  appears  that  a  contract  to  sell  timber  growing 
was  held  not  to  convey  any  interest  in  the  land,  but  that  was 
where  the  parties  contracted  to  sell  the  timber  at  so  much  per  foot, 
and  from  the  nature  of  that  contract  it  must  be  taken  to  have  been 
the  same  as  if  the  parties  had  contracted  for  the  sale  of  timber 
already  felled.  In  this  case,  there  seems  to  be  no  doubt  that  this 
was  a  sale  of  that  species  of  interest  in  the  produce  of  the  lands 

(1)  >imith  V.  tiiiniiaii,  33  K.  R.  209  (9B.  &  C.  561). 
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which  has  not  been  excepted  by  the  *  Stamp  Act,  and  that  it  is  not      Rodwell 

a  sale  of  goods  and  merchandize  (i) ;  and  the  contract  is  of  a  sufficient     Phillips. 

value  to  require  a  stamp.     The  nonsuit,  therefore,  must  stand,  and       [  *o06  ] 

the  rule  must  be  discharged. 

Rule  discJiarged. 


WHITEHEAD  and  Others  v.  WALKER. 

(9  Meeson  &  Welsby,  506—517 ;  S.  0.  11  L.  J.  Ex.  168.) 

The  holder  of  a  bill  of  exchange,  on  non-acceptance,  and  protest  and 
notice  thereon,  has  an  immediate  right  of  action  against  the  drawer,  and 
does  not  acquire  a  fresh  right  of  action  on  the  non-payment  of  the  bill  when 
due.  The  Statute  of  Limitations,  therefore,  runs  against  him  from  the 
former  and  not  from  the  latter  period. 

To  an  action  of  assumpsit  by  the  fourth  indorsee  of  a  foreign  bill  of 
exchange  against  the  first  indorser,  alleging  for  breach  non-payment  by 
the  drawee,  the  defendant  pleaded,  that  before  the  bill  became  due,  and 
after  the  indorsement  to  the  third  indorsee,  and  before  the  indorsement  to 
the  plaintiff,  the  bill  was  refused  acceptance,  and  was  protested ;  that  the 
third  indorsee  and  the  plaintiff,  at  the  time  of  the  indorsement  to  the 
latter,  had  notice  of  the  non-acceptance  and  protest ;  and  that  the  defen- 
dant had  not  due  notice  of  the  non-acceptance  or  of  the  protest :  Held, 
on  special  demurrer,  that  a  replication  de  injarid  to  this  plea  was  good. 

Assumpsit  by  the  indorsee  against  the  indorser  of  a  foreign  bill 
of  exchange.  The  declaration  stated,  that  heretofore,  to  wit,  on 
the  8th  of  August,  1834,  and  before  the  bankruptcy  of  Benbow,  in 
parts  beyond  the  seas,  certain  persons  made  their  bill  of  exchange 
in  writing,  directed  to  Messrs.  Gray  hurst  &  Co.,  and  thereby 
requested  them  to  pay  to  the  defendant,  ninety  days  after  sight, 
1211.  0«.  3rf.,  value  received :  that  the  defendant  indorsed  the  said 
bill  to  W.  Swainson,  who  indorsed  it  to  Willis  &  Co.,  who  indorsed 
it  to  Benbow;  and  that  the  said  Grayhurst  &  Co.  had  sight  of 
the  said  bill,  but  had  not  paid  the  same. 

Seventh  plea.  That  before  the  said  bill  became  due,  or  had 
been  presented  for  payment,  and  after  the  indorsement  of  the  same 
to  Willis  &  Co.,  and  before  the  indorsement  to  Benbow,  the  said 
bill  was  presented  to  Grayhurst  &  Co.  for  their  acceptance ;  that 
Grayhurst  &  Co.  refused  to  accept  the  same ;  that  thereupon  the 
bill  was  protected  for  non-acceptance  ;  and  that  Benbow,  as  well  as 
Willis  &  Co.,  at  the  time  of  the  indorsement  to  Benbow,  had  notice 
that  ^the  said  bill  had  been  so  presented,  and  had  been  so  refused, 
and  protected  for  non-acceptance.     Verification. 

Eighth  plea.  That  before  the  said  bill  became  due,  or  was  pre- 
sented for  payment,  and  after  the  indorsement  to  Willis  &  Co., 

(1)  See  now  Stamp  Act,  1891  (54  &  55  Vict.  c.  39),  Sch.  tit.  Agreement.— A.  C. 


1842. 
Jan,  31. 

Exch,  of 
Pleas, 

[506] 


[  •507  ] 
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Whitehead  and  before  the  indorsement  to  Benbow,  the  bill  was  presented  to 
Walker.  Grayhurst  &  Co.,  for  their  acceptance,  but  that  they  refused  to 
accept  the  same,  and  the  bill  was  thereupon  protested  for  non- 
acceptance  ;  and  that  the  defendant  had  not  due  notice  of  the  non- 
acceptance  of  the  bill,  or  of  its  having  been  so  protested ;  and  that 
Benbow,  as  well  as  Willis  *fc  Co.,  at  the  time  of  the  said  indorse- 
ment to  Benbow,  had  notice  that  the  bill  had  been  so  presented 
for  acceptance,  and  refused  and  protested  for  non-acceptance.' 
Verification. 

Ninth  plea.  That  before  the  said  bill  had  become  due,  or  liad 
been  presented  for  payment,  and  after  the  indorsement  thereof  to 
Willis  &  Co.,  and  before  the  indorsement  to  Benbow,  the  bill  was 
presented  to  Grayhurst  &  Co.  for  their  acceptance,  and  was  refused 
acceptance ;  that  the  bill  was  thereupon,  and  before  the  indorse- 
ment to  Benbow,  duly  protested  for  non-acceptance,  whereof  the 
defendant  afterwards,  and  before  the  indorsement  to  Benbow,  had 
notice,  whereby  an  action  then  accrued  to  Willis  &  Co.  to  recover 
the  amount  of  the  bill  from  the  defendant ;  that  Benbow,  as  well 
as  Willis  &  Co.,  at  the  time  of  the  indorsement  to  Benbow,  had 
notice  that  the  bill  had  been  so  presented  for  and  refused  accept- 
ance, and  protested  for  non-acceptance ;  and  that  the  cause  of 
action  in  this  plea  mentioned  did  not  accrue  to  W'illis  &  Co.  at  any 
time  within  six  years,  and  before  the  commencement  of  this  suit. 
Verification. 

To  the  seventh  plea  there  was  a  general  demurrer ;  the  ground 

of  demurrer  stated  was,  that  it  was  no  answer  to  an  action  for 

non-payment  of  a  bill  of  exchange  to  show  that  it  was  dishonoured 

[  •508  ]       when  presented  for  acceptance,  *and  that  the  party  taking  it,  and 

suing  on  it,  had  notice  of  such  dishonour.     Joinder  in  demurrer. 

To  the  eighth  plea,  the  plaintiff  replied  de  injuria. 

To  the  ninth  plea  he  demurred  specially :  the  causes  assigned 
were,  that  the  cause  of  action  was  for  non-payment  of  the  bill, 
whereas  the  plea  answered  a  cause  of  action  for  non-acceptance: 
that  there  is  an  implied  promise  on  the  part  of  the  drawer  and 
indorsers  of  a  bill  of  exchange,  that  it  shall  be  paid  as  well  as 
accepted ;  that  it  was  the  duty  of  the  drawer  and  indorsers,  on 
notice  of  the  non-acceptance,  to  enable  the  drawer  to  pay  the  bill, 
from  the  neglect  to  do  which  a  fresh  promise  arose  ;  that  it  was 
no  answer  to  an  action  for  such  breach,  to  show  that  there  haJ 
been  a  previous  breach  of  such  promise ;  that  the  plaintififs  might 
waive  the  first  bi'each,  and  bring  an  action  on  the  second  breach  ; 
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that  the  remedy  for  the  first  breach  having  expired,  was  no  answer  Whitehead 
to  an  action  on  the  second  breach  ;  that  the  Statute  of  Limitations      \va.lkeb. 
ran  from  the  time  when  the  cause  of   action   mentioned  in  the 
declaration  accrued,  and  not  before  ;  and  that  the  plea  was  double. 
Joinder  in  demurrer. 

There  was  also  a  special  demurrer  to  the  replication,  assigning 
for  causes,  that  the  traverse  de  injuria  was  inadmissible,  because 
the  eighth  plea  relied  on  matter  of  discharge  by  laches,  and  showed 
a  release  to  the  defendant  by  operation  of  law,  and  did  not  consist 
of  matter  of  excuse.     Joinder  in  demurrer. 

The  case  was  argued  at  the  sittings  after  last  Michaelmas  Term 
(Nov.  26th  and  27th)  by 

Crompton,  for  the  plaintiffs : 

The  pleas  demurred  to  afford  no  answer  to  this  action.  The 
contract  of  the  drawer  of  a  bill  of  exchange  is,  that  the  drawee  not 
only  shall  accept  the  bill,  but  shall  pay  it  at  maturity  ;  and  there- 
fore a  cause  of  action  accrue  to  the  holder  on  its  *non-payment  [  •509  ] 
when  due.  No  doubt  the  drawer  may  be  sued  upon  the  breach  of 
his  contract  by  the  non-acceptance  by  the  drawee:  Mitford  v. 
Mayor  (i) ;  but  no  case  can  be  cited  to  show  that  he  must  be  so 
sued,  and  that  the  holder  may  not  take  advantage  of  the  subse- 
quent breach  by  non-payment.  Dunn  v.  O'Keefe  (2)  is  an  autho- 
rity to  show,  that  a  drawer  who  has  had  no  notice  of  the  non- 
acceptance  may  yet  be  sued  by  an  indorsee  for  value  who  had  no 
knowledge  of  the  dishonour.  But  the  argument  for  the  defendant 
must  be,  that  a  right  of  action  having  once  vested  by  the  non- 
acceptance,  the  Statute  of  Limitations  runs  from  that  period,  even 
against  an  innocent  indorsee.  The  rule  of  law  which  compels  a 
party  who  takes  a  qualified  acceptance  to  give  notice  of  that  fact  to 
the  drawer  {Sehag  v.  Ahitbol  (3);  Bay  ley  on  Bills,  258,  5th  edit.), 
clearly  implies  that  he  is  to  have  a  right  of  action  against  the 
drawer  on  non-payment  of  the  bill ;  for  such  notice  can  only  be 
required  for  the  purpose  of  preserving  a  right  to  sue  on  the  non- 
payment. 

(Parke,  B.  :  The  reason  of  the  notice  in  that  case  is,  that,  inas- 
much as  the  acceptance  is  not  in  the  form  which  had  been 
stipulated  for  by  the  drawer,  he  is  entitled  to  be  informed  of  that 

(1)  1  Dong.  55.  .S.  0.  in  error,  6  Tannt.  305). 

{'2)   IT  R.   B.  326  (5  M.  t&  S.  282 ;  (3)  4  M.  &  S.  460. 
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Whitehead    fact ;  and  the  notice  may  constitute  some  evidence  of  his  having 
Walkeb.      assented  to  the  acceptance  in  a  qualified  form. 

Alderson,  B.  :  Why  is  notice  given  of  non-acceptance  ?  because 
the  contract  is  then  broken ;  then  if  so,  can  it  be  broken  again  ?) 

The  breach  of  contract  by  non-acceptance  may  be  waived,  and  the 
drawer  may  be  sued  on  the  non-payment.  Marius,  in  his  "  Advice 
concerning  Bills  of  Exchange,"  p.  19,  (4th  edit.),  says,  "  If  a  bill 
so  made  payable  (after  sight)  be  omitted  to  be  presently  upon 
refusal  protested  for  non-acceptance,  all  that  time  which  shall  ran 
out  between  the  private  presenting  of  the  bill  and  protesting  thereof 
[  *5io  ]  is  lost  time,  and  is  not  to  be  accounted  ^as  part  of  the  number  of 
days  mentioned  in  the  bill  of  exchange,  except  the  party  on  whom 
the  bill  was  drawn  do,  of  his  own  free  will,  acknowledge  to  have 
seen  the  bill  from  the  first  day  it  was  privately  presented  to  him." 
And  after  saying  that  if  a  bill  is  refused  acceptance,  it  shall  be 
protested  for  non-acceptance,  and^  thereupon  the  drawer  and 
indorser  must  give  security  for  payment,  with  damages  and  costs, 
if  it  be  not  paid  by  him  to  whom  directed,  at  the  time  limited  in 
the  bill ;  he  adds,  (p.  28),  "  But  if  a  protest  be  returned  for  want 
of  payment,  and  if  you  have  had  security  already  given  you  on  the 
protest  for  non-acceptance,  or  for  want  of  better  security,  then, 
upon  receipt  of  your  protest  for  non-payment,  you  may  only  acquaint 
the  drawer  (or  party  that  took  up  the  money)  therewith,  and  tarry 
out  the  same  proportion  of  time  at  which  the  bill  was  made  pay- 
able, to  be  accounted  from  the  time  it  fell  due,  before  you  demand 
your  principal  money,  with  the  re-exchange  and  charges,  of  the 
party  that  drew  the  bill,  or  bis  surety ;  who,  according  to  the  law 
of  merchants,  are  bound,  jointly  and  severally,  to  repay  the  same 
upon  the  protest  for  non-payment."  These  passages  are  adopted 
as  law  into  Comyns'  Digest,  tit.  **  Merchant,"  (F.  8),  (F.  9),  and 
show  clearly  that  the  holder  has  a  right  to  retain  a  bill  after 
acceptance  has  been  refused,  and  to  sue  the  drawer  on  non-payment 
at  maturity.  So  also,  where  a  bill  has  been  accepted  supra  protest, 
for  the  honour  of  the  drawer,  and  has  been  presented  for  payment 
to  the  drawee,  and  to  the  acceptor  for  honour,  the  drawer  may  be 
sued  for  the  non-payment:  Hoare  v.  Cajzenove  {i)  ;  Williams  v. 
Germaine  (2).  There  are  precedents  in  1  Wentw.  302,  and  2  Chitty 
on  Pleading,  100,  of  declarations  by  the  first  indorsee  against  the 

(1)  14  B.  R.  370  (16  East,  391).  (2)  31  R.  R.  248  (7  B.  &  C.  468;  1 

Man.  &  Ry.  394). 
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first  indorser,  after  protest  for  non-acceptance,  and  also  for  non-  Whitehead 
payment.      See  also  another  precedent,  similar  in  *principle,  in     walker. 
1  Wentw.  815.      And  in  Auriol  v.   Thomas  {i),  the  interest  was       [•oil] 
calculated  from  the  notice  of  non-payment. 

Secondly,  the  replication  de  injuria  is  good.     *     ♦     * 

Boi'illj  contra  : 

The  general  rule  on  this  subject,  as  laid  down  in  all  the  text- 
books of  authority,  is,  that  although  the  holder  of  a  bill  of  exchange 
is  not  bound  to  present  it  for  acceptance,  yet  if  he  thinks  fit  to  do 
so,  and  acceptance  is  refused,  he  is  bound  to  give  notice  of  that 
fact  to  all  the  parties  to  the  bill  to  whom  he  desires  to  resort  for 
payment :  Molloy,  de  Jure  Maritimo,  b.  2,  c.  10 ;  Chitty  on  Bills, 
272,  (9th  ed.) ;  Bay  ley  on  Bills,  252,  (5  th  ed.).  And  after  present- 
ment for  acceptance  and  refusal,  a  right  of  action  vests  immediately, 
and  the  holder  need  not  again  present  the  bill  for  acceptance : 
Hickling  v.  Hardey  (2) ;  or  if  he  does  so,  and  acceptance  is  again 
refused,  he  is  not  bound,  if  payment  be  also  afterwards  refused,  to 
protest  it  for  non-payment :  De  la  Torre  v.  Barclay  (3).  For  by  the 
refusal  of  acceptance  he  acquires  a  complete  cause  of  action  against 
the  drawer  and  the  indorsers :  Starke  v.  Cheeseman  (4) ;  Mitford  v. 
Mayor.  It  is  at  that  period,  accordingly,  that  the  liabilities  of  all 
the  parties  to  the  bill  are  to  be  determined ;  and  all  who  take  the 
bill  subsequently  *to  the  non-acceptance  and  protest,  take  it  with  [  •512  ] 
all  its  infirmities :  Crossley  v.  Hani  (5)  ;  unless,  indeed,  in  the  case 
of  a  subsequent  holder  for  value  who  takes  it  without  notice  of  the 
dishonour :  here,  however,  it  is  admitted  by  the  demurrer  that  the 
bankrupt  had  notice  of  the  non-acceptance  and  protest  before 
the  indorsement  to  him,  and  he  therefore  stands  in  the  same 
situation  as  the  previous  indorsees.  It  follows  from  these  principles 
of  law,  that  another  new  cause  of  action  cannot  afterwards  arise 
on  the  non-payment  of  the  bill ;  if  it  could,  then  a  recovery  in  an 
action  brought  on  the  non-acceptance  would  be  no  bar  to  a  subse- 
quent action  against  the  same  party  on  the  non-payment.  The 
drawing  of  a  bill  of  exchange  is  the*creation  of  a  debt ;  it  is  evidence 
of  an  existing  debt  from  the  drawer  to  the  payee :  Starke  v.  Cheese- 
man ;   Macarty   v.  Barrow  (6) ;  Bishop  v.   Young  (7) ;   Workman   v. 

(1)  2  T.  E.  52.  (5)  12  R.  B.  410  (13  East,  498). 

(2)  7  Taunt.  312;  1  Moore,  61.  (6)  2  Stra.  949  ;  S,  C.  cited  3  Wils. 

(3)  1  Stark.  Eep.  7.  16. 

(4)  1  Ld.  Ray.  538;    1  Salk.  128  ;  (7)  2  Bos.  &  P.  83. 
Garth.  509. 
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Whitehead  Leake  (i) :  and  the  contract  of  the  drawer  is,  that  another  person. 
Walker,  the  drawee,  shall  take  upon  himself  payment  of  such  his  debt, 
according  to  the  terms  of  the  bill ;  and  the  moment  the  drawee 
commits  an  unqualified  breach  of  that  engagement,  the  debt 
becomes  payable  immediately,  and  the  right  of  action  against  the 
drawer  is  vested.  The  plaintiffs  must  contend  for  the  existence 
of  two  concurrent  causes  of  action  against  the  same  party  arising 
out  of  the  same  contract,  which  is  altogether  repugnant  to  legal 
principles. 

Secondly,  the  replication  de  injuria  is  bad.     *     *     ♦ 

[  513  ]  Crovipton,  in  reply.     *     *     * 

Cur.  adv.  rult. 

The  judgment  of  the  Court  was  now  pronounced  by 

Parkb,  B.  : 

The  question  raised  by  the  pleadings  in  this  case  is,  whether, 
if  the  indorsee  of  a  foreign  bill  of  exchange  has  presented  it  for 
acceptance,  and  (acceptance  having  been  refused)  has  duly  pre- 
sented it  and  given  notice  to  the  drawer,  (for  the  defendant,  the 
indorser,  is  in  the  same  situation),  and  so  has  acquired  a  right  of 
action  against  him  by  reason  of  the  non-acceptance,  a  new  right 
of  action  afterwards  accrues  to  him  on  the  subsequent  presentment 
of  the  bill  for  payment,  and  non-payment  according  to  its  tenor. 
The  plaintiffs,  indeed,  are  not  the  indorsees  who  presented  the  bill, 
but  they  are  averred  to  have  taken  the  bill  with  notice  of  the  fact 
[  *514  ]  of  presentment  and  dishonour,  *and  therefore  stand  in  the  same 
situation,  and  are  not  to  be  considered  as  having  a  title  as  innocent 
indorsees :  Dunn  v.  O'Keefe  (2).  The  practical  importance  of  the 
point  in  the  present  case  arises  from  the  delay  of  the  holder  in 
bringing  his  action.  The  non-acceptance  and  the  protest  thereon 
occurred  in  September,  1834.  The  bill,  according  to  its  tenor, 
would  not  be  payable  till  the  subsequent  month  of  December,  and 
this  action  was  commenced  in  November,  1840 ;  so  that  if  a  right 
of  action  accrued  in  December,  1884,  the  Statute  of  Limitations 
cannot  be  successfully  pleaded  ;  whereas,  if  there  was  no  right  of 
action  accruing  subsequently  to  the  protest  for  non-acceptance  in 
September,  1834,  the  statute  is  a  bar. 

On  the  part  of   the   plaintiff  it  was  contended,  that   although 
he  undoubtedly  might  have  brought  an  action  in  the  month  of 
(1)  Cowp.  22.  (2)   17  K.  R.  :J26  (5  M.  &  S.  282). 
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September,  1834,  founded  on  the  non-acceptance,  yet  it  was  Whitehead 
optional  with  him  to  do  so  or  not ;  that  he  might,  if  he  thought  Walker, 
fit,  waive  that  action,  and  proceed  merely  on  the  ground  of  the 
subsequent  non-payment  in  December,  1884.  For  the  drawer  of 
a  bill,  it  was  contended,  enters  into  a  double  engagement  with  the 
payee,  and  through  him  with  the  successive  holders  of  the  bill, 
namely,  first,  that  the  drawee  shall  accept  the  bill  when  regularly 
presented  to  him  for  acceptance ;  and  secondly,  that  he  shall  pay 
the  bill  when  regularly  presented  to  him  for  payment.  And  if  this 
be  a  correct  representation  of  the  engagement  entered  into  by  the 
drawer,  the  conclusion  seems  unavoidable,  that. whatever  right  of 
action  the  holder  might  have  acquired  by  the  non-acceptance,  he 
certainly  is  not  precluded  from  suing  in  respect  of  the  default  of 
payment.  But  we  are  of  opinion  that  the  contract  entered  into  by 
the  drawer  is  not  such  as  is  contended  for  by  the  plaintiff,  and  that 
he  in  fact  enters  into  one  contract  only ;  namely,  in  the  case  of  a 
bill  made  *payable  after  sight,  that  the  drawee  shall,  on  the  bill  [  •sis  ] 
being  presented  to  him  in  a  reasonable  time  from*  the  date,  accept 
the  same,  and  having  so  accepted  it,  shall  pay  it  when  duly  pre- 
sented for  payment  according  to  its  tenor ;  and  in  the  case  of  a  bill 
payable  after  date,  that  the  drawee  shall  accept  it  if  it  is  x^resented 
to  him  before  the  time  of  payment,  and  having  so  accepted  it,  shall 
pay  it  when  it  is  in  due  course  presented  for  payment ;  or  if  it  is 
not  presented  for  acceptance  at  all,  then  that  he  shall  pay  it  when 
duly  presented  for  payment  (i). 

The  counsel  for  the  plaintiff,  in  support  of  his  view  of  the  law, 
relied  mainly  on  some  passages  which  he  cited  from  the  work  of 
Marius  on  Bills  of  Exchange,  some  of  which  are  adopted  in  Gomyns' 
Digest,  tit.  "  Merchant,"  (F.  8)  and  (F.  9).  But  with  respect  to 
those  passages,  we  must  remark  that  the  work  of  Marius,  though 
undoubtedly  one  of  authority  in  its  way,  is  scarcely  to  be  looked  at 
as  a  legal  treatise  on  the  subject  of  bills  of  exchange.  It  is,  as  its 
title  imports,  a  work  giving  good  practical  advice  from  a  practical 
man  to  persons  receiving  and  negotiating  bills  of  exchange.  The 
author  was  a  public  notary,  who  lived  in  the  middle  of  the  seven- 
teenth century,  when  questions  of  mercantile  law  were  much  less 
perfectly  understood  than  they  are  now.  In  some  of  his  notions 
he  was  clearly  mistaken  ;  as  for  instance,  he  considers  the  holder 
of  a  bill  of  exchange  to  be  in  all  cases  bound   to  present  it  for 

(1)  See  now  Bills  of  Exchange  Act,  1882  (45  &  46  Vict.  c.  61)  s.  56,  1  (a). 
— A.C. 
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Whitehead    acceptance ;  and  it  seems  very  doubtful  whether  he  supposed  the 
Walker,      effect  of  non-acceptance  to  be  anything  more  than  that  of  rendering 
it  incumbent  on  the  drawer  to  find  better  security  for  the  satisfac- 
tion of  the  holder.     It  is  not,  however,  absolutely  necessary  to 
decide  that  Marius  is  wrong,  for  he  nowhere  lays  down  the  propo- 
sition now  insisted  on,  namely,  that  after  a  protest  for  non-accept- 
ance, a  second  right  of  action  accrues  to  the  holder  on  the  non- 
payment.    He  speaks,  indeed,  of  the  holder  retaining  the  bill  after 
[  *5i6  ]      non-acceptance,  and  applying  for  ^payment,  and  suing  on  default 
of  payment ;  and  this,  as  a  matter  of  prudence,  may  probably  be 
the  wisest  course  which  a  party  can  pursue.     In  spite  of  the  non- 
acceptance,  the  drawer  still  may  pay  the  bill  when  at  maturity,  and 
the  holder  having  by  protest  and  notice  on  non-acceptance  put 
himself  in  a  condition  to  sue  the  drawer,  may  very  reasonably,  as  a 
matter  of  prudence,  retain  the  bill,  and  endeavour  to  obtain  payment 
when  the  bill  is  at  maturity,  and  not  involve  himself  in  litigation 
until  there  has  been  a  failure  of  payment  as  well  as  of  acceptance. 
It  by  no  means,  however,  follows,  because  this  is  spoken  of  as  being, 
what  probably  it  still  is,  the  usual  course,  that  any  second  right  of 
action  arises  on  the  second  default.    For  let  us  consider  what  is 
the  nature  of  the  right  which  the  holder  acquires  on  the  default  of 
the  drawee  to  accept.     It  is  clear  (whatever  might  formerly  have 
been   considered  on    the   subject),   that  by  the    non-acceptance, 
followed  by  the  protest  and  notice,  the  holder  acquires  an  immediate 
right  of  action  against  the  drawer — a  right  of  action,  be  it  observed, 
not  in  respect  of  any  special  damage  from  the  non-acceptance,  but 
a  right  of  action  on  the  bill,  i.e.  a  right  of  action  to  recover  the  full 
amount  of  the  bill.     The  effect  of  the  refusal  to  accept  is  (according 
to  the  language  of  the  Court  of  King's  Bench  in  Macariy  v.  Barrow ^ 
as  quoted  by  Ch.  J.  Wilmot,  in  3  Wils.  16),  that  the  drawee  says  to 
the  holder,  **  I  will  not  pay  your  bill ;  you  must  go  back  to  the 
drawer  and  he  must  pay  you.'*     The  holder  thus  acquires  by  the 
non-acceptance   the    most  complete  right  of  action   against  the 
drawer  which  the  nature  of  the  case  admits,  and  no  subsequent  acl 
or  omission  of  the  drawee  can  give  him  a  more  extensive  right 
against  the  drawer  than  he  has  already  acquired.     But  further,  on 
failure  of  acceptance,  the  holder  is  bound  to  give  immediate  notice 
to  the  drawer,  and  if  he  omits  to  do  so,  he  forfeits  all  right  of  action 
against  him,  not  only  in  respect  of  the  default  of  acceptance,  but 
[  •517  ]       also  in  respect  of  the  subsequent  non-payment.     *Now  it  is  very 
difiicult  to  reconcile  this  doctrine  with  the  notion  that  a  new  right 
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of  action  arises  from  the  non-payment;  for  if  that  were  so,  it  could  Whitehead 
hardly  be  that  such  new  right  of  action  could  be  destroyed  by  the  walkeb. 
previous  neglect  to  give  notice  of  a  matter  unconnected  with  that 
out  of  which  the  second  right  of  action  is  supposed  to  arise.  The 
argument  of  the  plaintiffs  must  be,  that  a  second  right  of  action  on 
the  bill  arises  from  the  default  of  payment  in  those  cases  only  in 
which  the  holder  has  duly  given  notice  of  the  non-acceptance,  i.e., 
in  those  cases  only  in  which  the  holder,  by  the  hypothesis,  must 
have  already  acquired  a  right  of  action  precisely  similar  to  and  co- 
extensive with  that  which  is  thus  supposed  to  vest  in  him  by  the 
default  of  payment.  This  seems  to  us  to  be  a  proposition  so  much 
fraught  with  inconsistency,  and  so  entirely  destitute  of  principle 
and  authority,  that  we  cannot  hold  it  to  be  law.  It  may  be  added, 
that  if  the  law  were  as  is  contended  for  the  plaintiffs,  this  incon- 
venience would  follow,  that  the  holder  of  a  bill  might  at  the  same 
time  be  prosecuting  two  actions  on  the  same  bill  against  the  same 
party,  for  the  recovery  of  precisely  the  same  sum. 

On  these  grounds  we  are  of  opinion  that  there  must  be  judgment 
for  the  defendant  on  the  demurrers  to  his  7th  and  9th  pleas.  With 
regard  to  the  8th  plea,  we  think  the  replication  de  injuria  is  good, 
and  judgment  on  that  plea  will  therefore  be  for  the  plaintiffs. 

Judgment  accordingly. 
WHITEHEAD  and  Others  v.  ANDERSON  and  Others  (1).        i842. 

(9  Meeson  &  Welsby,  518—536;  S.  C.  11  L.  J.  Ex,  157.)  Jan^, 

A  notice  of  stoppage  in  tranaitu,  to  be  effectual,  must  be  given  either  to  p^'*'  ''•^ 

the  person  who  has  the  immediate  custody  of  the  goods,  or  to  the  principal 
whose  servant  has  the  custody,  at  such  a  time,  and  imder  such  circum-  L  ^l®  J 
stances,  as  that  he  may  by  the  exercise  of  reasonable  diligence  communicate 
it  to  his  servant  in  time  to  prevent  the  delivery  to  the  consignee.  There- 
fore, where  timber  was  sent  from  Quebec,  to  be  delivered  at  Port  Fleetwood 
in  Lancashiro,  a  notice  of  stoppage  given  to  the  shipowner  at  Montrose, 
while  the  goods  were  on  their  voyage,  (wheieupon  he  sent  a  letter  to  await 
the  arrival  of  the  captain  at  Fleetwood,  directing  him  to  deliver  the  cargo 
to  the  agents  of  the  vendor)  was  held  not  to  be  a  sufficient  notice  of 
stoppage  in  tranaitu. 

The  vessel  arrived  in  port  on  the  8th  of  August,  on  which  day,  before 
the  captain  had  received  his  owner's  letter,  the  agent  of  the  assignees  of 
the  vendee  (who  had  become  bankrupt)  went  on  board,  and  told  the  captain 

(1)  Cited  in  Bolton  v.  Liumtahin'  ct  45  L.  J.  Bk.  10;  BetheUy,  C7ar/v(l887) 

Yurka,  Ity.  Co.  (186(>)  L.  R.   1  C.  P.  19  Q.  B.  D.  561,  57  L.  J.  Q.  B.  302; 

431,  438,  35  L.  J.  C.  P.  137;   Coventry  affd.   20   Q.    B.    Div.    615;     Lyona   v. 

v.  (;/m/«^t^{1868)  L.  R.  HEq.  44,  49,  Hoffnuug    (1890)    15    App.    Cas.    391 

37  L.  J.  Ch.  492;   Ex  parte  Gibbea,  Re  (J.  C.).— A.  G. 
Whitworth  (1875)  1  Ch.  D.  101,  111. 
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he  had  come  to  take  possession  of  the  cargo.  He  went  into  the  cabin,  into 
which  the  ends  of  timber  projected,  and  saw  and  touched  the  timber. 
When  the  agent  first  stated  that  he  came  to  take  possession,  the  captain 
made  no  reply,  but  subsequently,  at  the  same  interview,  told  him  that  he 
would  deliver  him  the  cargo  when  he  was  satisfied  about  his  freight.  They 
then  went  on  shore  together.  Shortly  afterwards  the  agent  of  the  vendor 
came  on  board,  and  served  a  notice  of  stoppage  in  trafisUu  upon  the  mate, 
who  had  charge  of  the  cargo ;  and  a  few  days  afterwards  received  possession 
of  the  cargo  from  the  captain  :  Held,  that,  under  these  circumstances, 
there  was  no  actual  possession  taken  of  the  goods  by  the  assignees ;  and 
that,  as  there  was  no  contract  by  the  captain  to  hold  the  goods  as  their 
agent,  the  circumstances  did  not  amount  to  a  constructive  possession  of  the 
goods  by  them. 

Quoere,  whether  the  act  of  marking,  or  taking  samples,  or  the  like, 
without  any  removal  of  any  part  of  the  goods  from  the  possession  of  the 
carrier,  even  though  done  with  the  intention  of  taking  possession,  will 
amount  to  a  constructive  possession,  unless  accompanied  by  circumstanoes< 
denoting  that  the  carrier  was  intended  to  keep,  and  assented  to  keep, 
possession  of  the  goods  as  the  agent  of  the  vendee. 

Before  the  consignor  knew  of  the  bankruptcy  of  the  consignee,  he  had 
sent  three  letters  to  the  manager  of  a  bank  in  Liverpool,  inclosing  bills 
drawn  by  himself  upon  certain  parties,  and  he  referred  therein  to  the 
defendants  as  persons  who  would  settle  any  in-egularity  that  might  occur 
respecting  the  acceptances.  These  letters  were  communicated  to  the  defen- 
dants, and  assented  to  by  them.  Another  letter  to  the  same  party  inclosed 
a  bill  drawn  upon  the  consignee  for  the  price  of  the  timber  in  question : 
Held,  that  the  letters  were  admissible  in  evidence,  and  were  some  evidence 
to  show  an  authority  in  the  defendant-*  to  stop  the  cargo  i;i  transitu. 

The  consignor,  before  the  stoppage  in  transitu,  wrote  a  letter  to  the  defen- 
dants, in  which  he  assumed  that  they  had  stopped  the  cargo,  and  gave  direc- 
tions as  to  the  sale  of  it.  This  letter  did  not  reach  the  defendants  until  after 
the  stoppage.  Quwre,  whether  it  gave  authorit}"^  to  them  to  stop  the  cargo 
at  the  time  of  the  stoppage,  or  amounted  to  a  valid  ratification  of  that  act. 

Trover  for  timber,  alleging  the  possession  by  the  plaintiffs  as 
assignees,  and  a  conversion  by  the  defendants  after  the  bankruptcy. 

Pleas,  first,  not  guilty  ;  secondly,  a  denial  of  the  plaintiffs'  posses- 
sion of  the  goods.  All  points  as  to  any  right  of  stoppage  in  transitu 
were  to  be  raised  upon  the  first  and  second  pleas. 

At  the  trial,  at  the  Liverpool  Spring  Assizes,  1841,  a  verdict  was 
found  by  consent  for  the  plaintiffs,  damages  2,000/.,  subject  to  a 
special  case  for  the  opinion  of  this  Court,  to  be  stated  and  settled 
by  a  barrister ;  wherein  it  *was  agreed  that,  if  the  opinion  of  the 
Court  should  be  in  favour  of  the  defendants,  then  the  verdict  so 
found  for  the  plaintiffs  should  be  set  aside,  and  a  verdict  entered 
for  the  defendants ;  but  if  the  opinion  of  the  Court  should  be  in 
favour  of  the  plaintiffs,  then  that  the  damages  should  be  subject  to 
reduction  according  to  the  finding  of  the  barrister. 

Eichard  Benbow,  before  his  bankruptcy,  was  a  timber  merchant 
at  Liverpool,  and  on  the  12th  of  March,  1840,  contracted  with 
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Charles  Birnie,  owner  of  the  ship  Monarchy  that  the  ship  should  Whitehead 
proceed  to  Quebec,  and  there  load  a  full  cargo  of  timber,  and  axdkuson. 
should  proceed  therewith  to  Wyrewater,  otherwise  called  Port 
Fleetwood,  in  the  county  of  Lancaster,  and  deliver  the  same,  on 
being  paid  freight  for  the  timber  at  a  certain  rate.  It  was  also 
agreed  that  the  ship  should  be  consigned  to  Thomas  Benbow,  of 
Wyrewater,  the  brother  of  Richard  Benbow. 

On  the  1st  of  April,  1840,  R.  Benbow  contracted  with  George 
Burns  Symes,  a  merchant  at  Quebec,  then  at  Liverpool,  for  a 
cargo  of  timber  for  the  Monarch,  to  be  shipped  at  Quebec,  and  to 
be  paid  for  by  the  purchaser's  acceptance  of  the  seller's  draft  at 
ninety  days ;  and  on  the  25th  of  June  the  Monarch  sailed  with 
the  cargo.  On  the  1st  of  July,  1840,  Symes  wrote  a  letter  to  John 
Chaflfers,  the  manager  of  the  Royal  Bank  in  Liverpool,  with  which 
bank  Symes  had  an  account,  inclosing  in  the  letter  a  bill  of 
exchange,  drawn  by  him  on  R.  Benbow,  for  533Z.  8«.  6d.,  the  price 
of  the  Monarch's  cargo. 

On  the  27th  of  June,  1840,  a  Jiat  of  bankruptcy  issued  against 
Benbow,  founded  on  an  act  of  bankruptcy  committed  on  the  26th 
of  June,  1840,  and  he  was  duly  declared  a  bankrupt,  and  the 
plaintiffs  were,  on  the  8th  of  July,  1840,  appointed  his  assignees. 

On  the  9th  of  July,  Mr.  Birnie,  the  owner  of  the  Monarch, 
having  heard  some  rumours  affecting  the  credit  of  R.  Benbow, 
wrote  from  Montrose  a  letter  to  the  captain  *of  the  Monarch,  [•520] 
stating  the  rumours,  and  requesting  the  captain  to  intimate  to 
Thomas  Benbow,  that  before  the  delivery  of  the  cargo,  he,  T. 
Benbow,  must  produce  approved  security.  The  plaintiffs  directed 
T.  Benbow  to  take  charge  of  the  cargo  of  the  Monarch  for  the 
assignees,  on  her  arrival  at  Wyrewater.  The  bill  drawn  by  Symes 
on  Benbow  for  the  price  of  the  cargo  was  not  accepted,  and  has 
not  been  paid. 

The  defendants,  who  are  merchants  at  Liverpool,  are  correspon- 
dents of  Symes,  and  on  the  18th  of  July,  1840,  dispatched  Richard 
Grindley,  one  of  their  clerks,  to  Wyrewater,  with  instructions  to 
go  on  board  the  Monarch  on  her  arrival  there,  to  serve  the  notice 
of  stoppage  in  transitu  on  the  master.  The  defendants  also  wrote 
a  letter  from  Liverpool  on  the  18th  of  July,  to  Birnie,  in  conse- 
quence of  the  receipt  of  which,  Birnie,  on  the  20th  of  July,  wrote 
a  letter  to  the  captain,  apprising  him  of  the  failure  of  Benbow,  and 
appointing  Grindley,  or  Mr.  Lewtas,  of  Garstang,  near  Wyrewater, 
to  take  charge  of  the  cargo. 
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Whitehead  The  Monarch  arrived  at  Wyrewater  between  seven  and  eight 
Anderson,  o'clock  on  Saturday  evening,  the  8th  of  August,  1840.  As  she  was 
entering  the  harbour,  T.  Benbow  saw  her,  and  having  hailed  the 
captain  and  ascertained  her  name,  took  a  boat  to  go  on  board. 
The  vessel  let  go  her  anchor,  and  he  got  on  board  about  eight 
o'clock  P.M.,  as  the  crew  were  furling  the  sails.  The  Monarch  was 
then  at  the  usual  anchoring  and  dischargitig  ground,  opposite  to 
the  Custom-house,  and  then  came  to  anchor  with  a  single  anchor, 
at  the  spot  where  her  cargo  was  subsequently  discharged ;  but  in 
such  a  tide-way  as  there  is  at  Wyrewater,  it  was  necessary  that 
the  vessel  should  be  moored  with  a  second  anchor,  in  order  to 
discharge  in  safety,  and  the  second  anchor  was  not  in  fact  got  out 
until  four  o'clock  next  morning,  the  9th  of  August,  until  which 
time  the  pilot  remained  on  board  in  charge  of  the  vessel.  Thomas 
[  *ri2i  ]  Benbow  so  went  on  board  the  Monarch  for  the  purpose  of  ^taking 
possession  of  the  cargo,  and  told  the  captain  that  the  ship  was 
consigned  to  him  by  the  charter-party,  and  that  he  had  come  to 
take  possession  of  the  cargo.  He  told  the  captain  that  he,  Benbow, 
had  got  the  bill  of  lading  ;  but  he  did  not  produce  it.  The  captain 
invited  Thomas  Benbow  into  the  cabin.  The  bulkheads  of  the 
cabin  had  been  removed,  as  is  usual  in  timber  vessels,  and  the 
ends  of  the  timber,  part  of  the  cargo,  projected  into  the  cabin,  and 
Thomas  Benbow  saw  and  touched  them.  When  Thomas  Benbow 
first  stated  that  he  came  to  take  possession,  the  captain  made  no 
reply  ;  but  he  subsequently,  at  the  interview,  told  Thomas  Benbow 
that  he  would  deliver  him  the  cargo  when  he  was  satisfied  about 
the  freight ;  and  he  did  not,  at  this  interview,  consent  to  deliver 
immediate  possession,  or  to  waive  his  lien  on  the  cargo  for  the 
freight.  Thomas  Benbow  offered  to  advance  the  captain  any 
money  he  might  want ;  the  captain  said  he  would  require  money 
for  various  purposes,  and  that  he  expected  a  letter  from  his  owner  ; 
and  he  then  accompanied  Thomas  Benbow  ashore.  At  this  time 
the  captain  received  his  owner's  letter  of  the  9th  of  July.  T. 
Benbow,  at  the  same  time,  advanced  him  40/.  on  account  of 
freight,  to  be  applied  by  the  captain  for  the  disbursements  of  the 
ship.  At  this  time  T.  Benbow  had  not  informed  the  captain,  nor 
had  the  captain  any  knowledge  of  the  bankruptcy  of  R.  Benbow ; 
and  this  payment  being  only  a  partial  satisfaction  on  account  of 
the  freight,  did  not  alter  the  captain's  intention  to  withhold  his 
consent  to  deliver  the  cargo  until  be  was  satisfied  for  the  whole 
of  the  freight. 
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Grindley,  the  defendant's  clerk,  on  the  same  8th  of  August,  got  Whitehead 
on  board  the  Monarch,  about  an  half-an-hour  after  the  captain  had  Anderson. 
gone  on  shore  with  T.  Benbow.  He  there  told  the  mate  that  the 
consignees  had  failed,  and  that  he  had  come  to  prevent  the  cargo 
falling  into  their  hands.  He  then  delivered  to  the  mate  the  notice, 
stating  that  it  was  intended  for  the  stoppage  in  transitu  of  the 
♦cargo.  Grindley  then  went  on  shore,  and  delivered  to  the  [  •522  ] 
captain  the  letter  of  the  shipowner  of  the  20th  of  July,  whereupon 
the  captain  promised  and  consented  to  deliver  the  cargo  to 
Grindley.  The  following  day,  the  captain  tendered  to  T.  Benbow 
the  402.  that  he  had  received  from  him  ;  but  the  latter  declined  to 
receive  it.  The  cargo  was  afterwards  entered  at  the  Custom-house 
by  Benbow,  and  the  captain  consented  to  deliver  the  cargo  to  him. 
This  entry,  however,  was  not  acted  on,  and  it  was  subsequently 
entered  by  Grindley,  to  whom  the  captain  again  promised  to  deliver 
it.  Part  of  the  timber  was  afterwards  put  over  the  ship's  side,  and 
delivered  to  Grindley,  Benbow,  who  was  present,  making  claim  to 
and  demanding  possession  of  it.  The  rest  of  the  cargo  was  also 
subsequently  delivered  to  Grindley.  The  Monarch  never  moved 
from  the  place  where  she  first  came  to  single  anchor,  and  where 
Benbow  first  got  on  board,  until  after  the  delivery  of  the  cargo 
was  completed. 

It  has  been  already  stated,  that  the  defendants  were  agents  for 
Symes  ;  but  the  extent  of  their  authority  as  agents  was  disputed. 
Fart  of  the  evidence  tendered  to  show  such  a  general  aut)iority 
from  Symes  as  would  warrant  the  defendants  in  stopping  this 
cargo  in  transitu,  consisted  of  letters  written  by  Symes  on  the  27th 
of  May,  the  28th  of  May,  and  the  12th  of  June,  1840,  to  Mr. 
Chaffers,  the  manager  of  the  Eoyal  Bank  of  Liverpool,  which 
letters  had  been  received,  communicated  to  the  defendants,  and 
had  been  assented  to  by  them,  before  they  interfered  to  stop  in 
transitu,  as  stated  in  the  present  case.  In  these  three  letters, 
which  inclosed  bills  drawn  by  Symes  on  the  various  parties,  and 
which  he  directed  Chaffers  to  forward  for  acceptance,  he  stated 
that  if  any  irregularity  or  informality  should  occur  respecting 
them,  the  defendants  would  assist  in  getting  them  in  order.  There 
was  also  a  letter  of  the  1st  of  July,  1840,  written  by  Symes  to 
Chaffers,  in  which  he  inclosed  a  bill  drawn  by  *him  on  the  [  ♦523  ] 
bankrupt,  Richard  Benbow,  for  the  amount  of  the  cargo  in 
question,  and  requested  Chaffers  to  get  it  accepted.  The  admissi- 
bility of  all  these  letters  was  objected  to.     If  these  letters,  or  any  of 
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Whitehead  them,  are  admissible,  and  are  any  evidence  to  show  such  general 
akdbbson.  authority,  they,  together  with  the  other  evidence  given,  suflSce  to 
prove  such  general  authority ;  and  it  must  be  assumed  as  a  fact  in 
the  case,  that  the  defendants  had  authority  from  Symes  to  stop 
this  cargo  in  transitu,  before  they  took  any  steps  for  that  purpose. 
If  these  letters  are  not  any  evidence  to  prove  such  authority,  then 
it  must  be  assumed  that  the  defendants  had  no  authority  from 
Symes  to  stop  this  cargo  in  transitu,  when  they  interfered  for  that 
purpose,  unless  such  authority  was  conveyed  by  the  letter  next 
hereinafter  mentioned. 

On  the  24th  of  July,  1840,  Symes  wrote  a  letter  to  the  defendants, 
in  which  he  assumes  that  they  have  taken  possession  of  the 
cargo,  and  sold  it  on  his  account.  This  letter  was  posted  on  the 
24th  of  July,  1840,  and  received  by  the  defendants  in  Liverpool  on 
the  15th  of  August,  1840.  If  this  letter  could  give  the  defendants 
authority  from  Symes  to  stop  this  cargo  in  transitu,  at  the  time 
they  interfered  for  that  purpose,  it  must  be  taken  that  they  then 
had  such  authority.  If  this  effect  cannot  be  legally  attributed  to 
this  letter,  Symes  by  it  ratified  and  confirmed  all  that  was  done  by  the 
defendants  to  stop  this  cargo  in  transitu,  and  take  possession  of  it. 

If  the  Court  should  be  of  opinion  that  the  plaintiffs  are  entitled 
to  recover,  the  verdict  is  to  be  entered  for  them,  damages  460/. ; 
but  if  the  Court  should  be  of  opinion  in  favour  of  the  defendants, 
then  the  verdict  found  for  the  plaintiffs  is  to  be  set  aside,  and  a 
verdiQt  entered  for  the  defendants. 

The  case  was  argued  at  the  sittings  after  last  Michaelmas  Term, 
(Nov.  27th),  by 

[  624  ]  Crompton,  for  the  plaintiffs : 

First,  the  notice  given  by  defendants  to  Bimie,  the  ship-owner, 
by  the  letter  of  the  18th  of  July,  did  not  amount  to  a  stoppage  in 
transitu,  not  being  directed  to  the  party  who  had  possession  of  the 
goods,  and  could  act  upon  it.  Could  a  notice  given  to  an  owner, 
residing  in  Canada  or  the  East  Indies,  operate  to  stop  in  transitu 
goods  on  their  way  to  England  ?  To  have  that  effect,  it  ought  to  be 
given  to  the  captain,  or  at  all  events  to  the  owner  within  such  reason- 
able time  and  distance  that  he  may  communicate  with  the  captain. 

(Fabee,  B.  :  Suppose  it  were  a  case  of  carriage  by  land ;  would  a 
notice  to  Pickford's  in  London  be  sufficient,  or  must  it  be  given  to 
the  carrier  on  the  road  ?) 
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A  notice  to  them  might  be  suflScient,  if  given  in  time  for  them  to  Whitehead 
write  and  stop  the  goods.     The  test  is,  whether  the  party  receiving    Anderson. 
the  notice  would  be  liable  in  trover  as  for  a  conversion  by  non- 
delivery of  the  goods  pursuant  to  the  notice. 

(Parke,  B.  :  Then,  in  the  case  of  a  ship  at  sea,  there  must  always 
be  a  sort  of  race,  and  the  vendor  must  take  the  chance  of  the 
consignee's  first  reaching  the  port  of  discharge.) 

The  notice  ought  surely  to  be  given  to  the  person  who  can  act 
upon  it  at  the  time:  otherwise  parties  may  have  assumed  the 
possession,  and  acted  as  owners  of  the  goods,  and  their  rights  may 
afterwards  be  devested  by  a  communication  coming  from  the  owner 
abroad,  of  a  notice  of  stoppage  given  to  him.  The  rule  of  law  used 
to  be,  that  a  stoppage  in  transitu  could  be  effected  only  by  the 
corporal  touch  of  the  goods,  but  that  undoubtedly  is  now  otherwise : 
Litt  V.  Cowley  (i).  But  in  that  case  trover  would  have  lain  against 
the  carrier  for  not  delivering  the  goods  accordingly;  but  not  so 
here,  unless  larches  were  shown,  or  it  appeared  that  the  ship-owner 
could  have  acted  on  the  notice  in  time.  If  the  defendants  had 
gone  to  him  at  Montrose,  and  there  demanded  the  goods,  his 
refusal  to  deliver  them  would  clearly  not  have  amounted  to  a 
conversion. 

Secondly,  the  goods  came  to  the  possession  of  the  assignees  on  [  525  ] 
the  8th  August,  before  any  act  of  stoppage  in  transitu.  On  that 
day  their  agent  went  on  board,  declaring  his  intention  to  take 
possession,  and  had  actual  corporal  touch  of  the  goods;  and  the 
captain  agreed  to  hold  the  goods  for  them,  and  attorned  to  their 
title,  for  he  promised  to  deliver  them  on  payment  of  certain  freight, 
which  was  afterwards  paid  accordingly.  He  became  thenceforward 
the  agent  of  the  plaintiffs,  to  hold  the  goods  for  them.  In  Crawshay 
v.  Eades  (2),  which  may  be  cited  for  the  defendants,  the  carrier  had 
not  delivered  the  property  to  the  consignee,  nor  agreed  to  hold  it 
for  him,  but  expressly  retained  it  by  way  of  lien  for  his  freight. 
There  was  in  that  case  nothing  to  amount  to  an  attornment  by 
the  bailee  in  possession  of  the  goods.  In  Hawes  v.  Watson  (3),  it 
was  held,  that  an  attornment  by  a  warehouseman  to  the  title  of 
the  vendee,  subject  to  the  payment  of  warehouse  rent  and  charges, 
put  an  end  to  the  right  of  stoppage.     So  in  Gosling  v.  Bimie(4), 

(1)  17  B.  R.  482  (7  Taunt.  169).  Dowl.  &  Ry.  22). 

(2)  25  R.  R.  358  (1  B.  &  C.  181;  2  (4)  33  R.  R.  497  (7  Bing.  339;  5 
Dowl.  &  Ry.  228).  Moo.  &  P.  160). 

(3)  26  R.  R.  448  (2  B.  &  C.  540;  4 
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Whitehead  where  a  wharfinger  had  agreed  to  hold  timber  on  his  wharf  for  tlie 
Anderson,  plaintiff,  a  vendee,  he  was  held  liable  in  trover  for  the  value,  not- 
withstanding his  claim  for  wharfage.  These  cases  show  that  the 
continuance  of  the  carrier's  lien  does  not  prevent  the  determination 
of  the  right  of  stoppage  in  transitu.  Allan  v.  Gripper  (i)  and  Roicr 
V.  Pickfard  (2)  are  authorities  to  the  same  effect.  If  it  were  other- 
wise, the  right  of  stoppage  never  would  be  gone  in  cases  where  the 
goods  are  held  by  warehousemen  or  wharfingers  as  agents  for  the 
vendee,  for  in  all  such  cases  there  is  an  existing  lien.  Then,  as  to  the 
mode  of  taking  possession,  Ellis  v.  Hunt  (3)  is  an  authority  to  show 
that  it  was  sufficient  in  this  case.  There  possession  taken  by  the 
consignee's  putting  his  mark  upon  the  goods  in  the  carrier's  ware- 
[  *52<i  ]  house  was  held  sufficient.  The  present  case  is  stronger ;  *here  the 
plaintiffs,  by  their  agent,  had  actual  touch  of  the  goods,  and  had  the 
carrier's  assent  to  hold  for  them.  More  could  not  have  been  done ; 
for  the  goods  were  to  be  delivered  afloat.  In  Jackson  v.  Nichol(4), 
where  the  right  of  stoppage  was  held  to  be  undetermined,  there  was 
a  mere  demand  by  the  vendee,  without  any  delivery;  and  the  holder 
had  refused  to  deliver  the  goods.  Here  they  had  come  to  their 
ultimate  destination,  and  the  captain  had  agreed  to  hold  them  for 
the  benefit  of  the  plaintiffs :  and  all  that  was  afterwards  done  by 
Grindley  on  behalf  of  the  vendors,  could  not  affect  the  previous 
transaction  of  the  8th  of  August. 

But,  thirdly,  the  defendants  had  no  sufficient  authority  to  stop 
the  goods  in  transitu.  The  letters  prove  no  prior  authority,  and  a 
subsequent  ratification  is  not  sufficient  for  such  a  purpose.  (The 
learned  counsel  read  the  letters  stated  in  the  case.)  The  letter  from 
"  Symes  of  the  24th  July,  although  written  before  the  stoppage,  was 
not  communicated  to  the  defendants  until  after  that  event,  and 
therefore  cannot  be  considered  as  having  authorised  them  to  stop 
the  cargo. 

(Aldbrson,  B.  :  Can  you  say  the  letters  are  not  some  evidence 
towards  proving  a  general  authority  ?  and  if  they  are,  the  fact  is 
found  that  the  defendants  had  such  authority.) 

It  is  submitted  that  they  are  not  evidence  at  all.  The  other  letters 
refer  to  other  transactions,  and  have  no  relevancy  to  this  issue. 
They  amount  at  most  to  evidence  of  a  special  authority  to  interfere 

(1)  37  E.  R.  682  (2  Cr.  &  J.  218).  (4)  50  K.  R.  777  (5  Bing.  N,  O.  5()n  : 

(2)  19  R.  R.  466  (8  Taunt.  83).  7  Scott,  377). 
(3}   I  K.  R.  743  (3  T.  R,  464). 
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with  respect  to  the  bills  mentioned  in  them.  And  with  respect  to  Whitehead 
that  of  the  24th  July,  it  can  only  be  regarded  as  a  subsequent  Anderson. 
ratification  of  the  defendant's  act,  which  is  not  sufficient.  In 
Nicholls  V.  Le  Feuvre  (J),  the  Court  appeared  to  doubt  whether  a 
stoppage  in  transitu^  made  by  an  unauthorized  party,  could  after- 
wards be  ratified.  See  also  Si f  kin  v.  Wray{2).  A  subsequent 
ratification  cannot  be  equivalent  ♦to  a  previous  authority,  where  [  *527  ] 
the  rights  or  estates  of  third  parties  are  to  be  affected  thereby.  In 
this  case,  if  it  were  sufficient,  the  captain  would  be  made  a  wrong- 
doer by  relation,  and  the  assignees  would  be  left  in  an  uncertainty 
whether  they  had  a  right  to  the  possession  or  not.  On  the  same 
principle,  a  recognition  of  a  notice  to  quit,  given  by  an  authorized 
person  after  it  has  begun  to  run,  is  ineffectual :  Right  v.  Cuthell  (3) » 
Doe  d.  Mann  v.  Walters  (4).  The  law  is  laid  down  in  accordance 
with  the  distinction  in  Story  on  Agency,  208,  209;  and  Paley*s 
Principal  and  Agent,  845,  846,  (8rd  edit.). 

Cresswell,  for  the  defendants : 

In  the  first  place,  the  letters  are  amply  sufficient  to  show  an 
authority  given  to  the  defendants  to  exercise  the  right  of  stoppage 
in  transitu  on  behalf  of  the  vendors.  They  are  obviously  the  same 
for  this  purpose  as  if  they  had  been  addressed  to  the  defendants 
themselves,  having  been  communicated  to  and  assented  to  by  them. 
They  are  not  merely  admissible,  but  the  best  evidence  for  the 
purpose ;  and  they  clearly  tend  to  show  a  general  authority  to  act 
on  behalf  of  the  vendors,  in  all  cases  with  relation  to  unpaid  bills 
which  should  render  such  interference  necessary.  And  the  finding 
in  the  case  is  express,  that  if  the  letters  are  admissible,  and  are  any 
evidence  to  show  such  general  authority,  they  suffice,  with  the 
other  evidence  in  the  case,  to  prove  it.  But  further,  the  letter  of 
the  24th  July,  which  was  written  before  the  stoppage,  is  no  mere 
act  of  ratification ;  it  professes  to  confer  an  authority,  and  takes 
effect  from  its  date.  It  is  in  this  respect  like  a  power  of  attorney, 
which  would  become  operative  from  the  period  of  its  execution  and 
delivery,  though  it  might  not  come  into  the  agent's  hands  until 
after  he  had  done  the  act  authorized  by  it.  But  even  if  this  be  not 
so,  it  is  good  as  a  ratification  of  the  acts  ♦of  the  defendants.  This  [  ^528  ] 
case  differs   essentially   from    those  which   have    been   cited,   of 

(1)  2  Bing.  N.  C.  81.  (4)  34  R.  R.  522  (10  B.  &  C.  626; 

(2)  6  East,  371.  5  Man.  &  Ky.  357). 

(3)  7  B.  B.  752  (5  East,  491). 
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Whitehkad  unauthorized  notices  to  quit  afterwards  ratified.  There  a  party  is 
Anderson,  called  upon  to  give  up  a  right,  or  his  position  is  sought  to  be  altered, 
by  force  of  a  document  which,  at  the  time,  gives  him  no  counter- 
vailing protection,  for  the  tenant  would  remain  liable  to  the  rent, 
notwithstanding  the  receipt  of  the  unauthorized  notice.  The  same 
doctrine  may  perhaps  apply  as  between  the  principal  and  the 
carrier,  with  relation  to  the  stoppage  of  goods  in  transitu ;  and  if 
this  were  an  action  by  the  vendees  against  the  carrier  for  delivering 
the  goods  to  the  buyers  notwithstanding  this  notice,  it  might  not 
be  sufficient;  but  the  case  is  different  as  between  these  parties. 
In  Bailey  v.  Culverwell  (i),  the  general  doctrine,  that  the  ratification 
of  an  act  done  for  the  benefit  of  the  party  is  equivalent  to  a  previous 
authority,  was  distinctly  recognized,  and  has  never  been  disputed, 
except  in  the  instances  falling  within  the  principle  stated  in 
Right  V.  CiUhell.  The  same  law  is  broadly  laid  down  in  Whitehead 
V.  Taylor  (2). 

Secondly,  there  was  in  fact  a  sufficient  stoppage  in  transitu. 
According  to  Lift  v.  Cowley,  the  letter  to  Birnie  of  the  18th  July, 
if  not  per  se,  yet  coupled  with  his  consequent  letter  to  the  captain, 
was  a  sufficient  exercise  of  the  right  of  stoppage.  In  Litt  v.  Cowley, 
the  goods  were  delivered  to  Pickford  &  Co.  at  Manchester ;  before 
they  arrived  at  London,  notice  of  stoppage  was  served  on  Pickford  & 
Go.  in  Manchester;  and  that  was  held  sufficient.  It  is  said  the 
notice  in  this  case  was  insufficient,  because  it  did  not  come  to  the 
hands  of  the  captain  in  time,  and  he  did  not  act  upon  it :  the  same 
fact  existed,  and  the  same  argument  might  have  been  used,  in  the 
case  of  Litt  v.  Cowley.  Birnie,  who  is  the  carrier,  assents  to  stop 
the  goods,  and  communicates  that  intention  to  the  master,  who 
[  *r)29  ]  then  has  "^the  goods  in  his  possession,  as  his  servant.  That  is  a 
sufficient  act  of  stoppage. 

Thirdly,  there  was  no  such  previous  delivery  of  the  cargo  as 
could  defeat  the  right  of  stoppage  in  transitu  on  the  8th  August. 
The  voyage  was  not  ended  at  the  time  when  the  agent  of  the 
assignees  came  on  board,  for  the  ship  was  not  so  moored  as  to  be 
ready  for  the  delivery  of  the  cargo.  And  it  clearly  never  was  in 
the  contemplation  of  the  parties  that  the  ship  should  be  the  ware- 
house of  the  purchaser  for  the  deposit  of  the  goods.  There  is  no 
agreement  on  the  part  of  the  captain  to  give  up  the  goods  on 
board  the  ship,  but  only  th^t  the  assignees  should  receive  them 

(1)  8  B.  &  C.  448;    2  Man.  &  By.  (2)  50  R.  B.  385  (10  Ad.  &  M.  210; 

564.  2  P.  &  D.  367). 
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afloat,  at  the  usual  place  of  mooring.  The  question  then  comes  to  Whitehead 
this,  was  there  an  intention  to  deliver  the  cargo,  or  a  delivery  in  andbhson. 
fact?  In  Crawshay  v.  Eades,  the  delivery  on  the  wharf  would 
primd  facie  have  appeared  to  be  a  delivery  to  the  purchaser ;  but 
the  Court  held  that  it  could  not  be  so  construed,  because  there  the 
party  could  not  have  intended  to  part  with  his  lien.  So,  the 
purchaser's  act  of  marking  the  goods  does  not  of  itself  import 
a  delivery. 

(Parke,  B.  :  No,  the  question  is  quo  animo  the  act  is  done.  My 
notion  has  always  been,  that  the  question  is  whether  the  consignee 
has  taken  possession,  not  whether  the  captain  has  intended  to 
deliver  it.) 

Suppose  he  refuses  to  deliver,  can  the  consignee  take  possession 
in  inintum  ? 

(Parke,  B.  :  Yes,  subject  to  his  lien.  In  Ellis  v.  Hunt  and 
Kowe  V.  Pickfard,  there  was  no  intention  on  the  part  of  the  carrier 
to  deliver,  so  as  to  devest  his  lien.) 

But  there  was  no  intention  to  withhold  the  possession — no  adverse 
demand  of  lien.  Those  cases  proceeded  on  the  ground  of  the  place 
being  treated  as  the  warehouse  of  the  purchaser,  and  the  con- 
templated end  of  the  transitus.  But  further,  here  there  was  no 
actual  delivery  or  taking  possession  of  the  goods.  There  was  no 
assent  to  their  immediate  delivery,  nor  is  it  said  that  the  agent 
touched  them  with  intent  thereby  to  take  possession ;  his  doing  so 
might  *be  merely  accidental.  There  was  no  such  taking  possession  [  •630  ] 
as  would  have  imposed  upon  the  assignees  the  duty  of  taking  the 
cargo  out  of  the  vessel.  The  cases  as  to  an  attornment  are  of  quite 
a  different  character,  and  amount  to  this  only,  that,  as  between  the 
warehouseman  and  a  second  purchaser,  the  former  is  estopped  by 
the  entry  and  transfer  in  his  books ;  such  are  Hawes  v.  Watson  and 
Gosling  v.  Bimie :  but  in  such  cases  the  rights  of  the  original 
vendor  remain  unaffected.  A  symbolical  taking  of  possession 
cannot  be  made  operative,  and  equivalent  to  actual  possession, 
without  the  consent  of  both  parties.  Suppose  the  captain  had 
received  authority  to  stop  in  transitu,  could  this  transaction  have 
prevented  it  ?  It  clearly  amounts  to  no  more  than  evidence  of  posses- 
sion, which  is  rebutted  by  the  other  circumstance  of  the  case. 
Dixon  V.  Yates  (i)  shows  that  the  whole  question,  whether  there  has 
(I)  39  E.  R.  489  (5  B.  &  Ad.  313). 
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Whitkhkad   been  a  delivery  or  not,  depends  on  the  intention  of  the  parties. 

ANDEBsoN.  Here  the  captain  shows  his  intention,  by  refusing  to  deliver  till  the 
freight  is  paid ;  he  merely  promises  to  deliver  in  fwturo,  on  being 
satisfied  as  to  the  freight,  and  enters  into  no  engagement  to  hold 
for  the  vendees  in  the  meantime. 

Crompton,  in  reply : 

First,  no  sufficient  authority  in  the  defendants  is  found  for  the 
Court  to  act  upon  it. 

(Pabkb,  B.  :  Surely  every  evidence  of  a  special  is  evidence  of  a 
general  authority. 

Aldbrson,  B.  :  The  letters  are  not  admissible,  because  not 
relevant,  otherwise  than  as  showing  a  general  authority  ;  but  surely 
they  are  some  evidence  of  that.) 

The  letter  of  the  24th  July  could  give  no  authority,  except  from 
the  time  when  it  was  received. 

(Aldebson,  B.  :  That  question  is  material  only  in  case  the  other 
letters  are  inadmissible ;  and  the  Court  have  little  doubt  that  they 
are  admissible.) 

[  •531  ]  Secondly,  the  letter  to  Birnie,  even  coupled  with  his  *letter 
thereupon  to  the  captain,  was  no  sufficient  stoppage  in  transitu. 
Birnie  never  communicated  his  assent  to  the  defendants.  No 
doubt,  his  letter  to  the  captain  would  have  been  a  sufficient 
authority  to  him  to  stop,  if  he  had  received  it  before  the  8th  of 
August.  Those  letters  would  not  have  been  sufficient  evidence  to 
make  Birnie  liable  in  trover,  if  the  captain  had  delivered  the  goods 
to  the  assignees.  In  Litt  v.  Cowley,  the  facts  established  that  the 
carriers  had  the  immediate  power  of  doin^  the  act  necessary  to 
the  stoppage. 

Thirdly,  there  was  a  sufficient  taking  of  possession  by  the 
assignees.  It  is  argued  that  there  was  no  intention  on  the  part  of 
the  captain  to  deliver;  but  that  was  immaterial.  What  it  is 
necessary  to  prove  is,  either  that  actual  possession  has  been  taken, 
or  that  the  master  has  become  the  agent  of  the  vendee,  to  hold  for 
him ;  and  in  this  case  there  was  evidence  of  such  agency.  It  is 
strictly  a  case  of  estoppel,  by  attornment  of  the  master  to  the  title 
of  the  assignees. 

Cur.  adv.  vulL 
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The  judgment  of  the  Cotjbt  was  now  delivered  by  Whitehead 

Andisrson. 
Parke,  B.  : 

The  question  for  our  decision  in  this  case  is,  whether  the  unpaid 
vendor  of  a  cargo  of  timber  legally  stopped  it  in  transitu  before  the 
transitiLs  was  at  an  end. 

The  material  facts  may  be  stated  in  a  few  words.  Benbow,  a 
merchant  in  Liverpool,  ordered  a  cargo  of  timber  of  Symes,  a 
merchant  at  Quebec,  which  was  dispatched  from  thence  on  board  a 
ship  belonging  to  Birnie,  of  Montrose,  chartered  by  Benbow.  The 
timber  was  deliverable  at  the  port  of  Fleetwood,  in  Lancashire. 
The  price  was  not  paid ;  and,  before  the  arrival  of  the  vessel  in 
England,  Benbow  became  bankrupt;  thereupon  the  defendants, 
who  were  the  correspondents  of  the  vendor,  gave,  on  the  18th  of 
July,  to  Birnie,  the  owner,  at  Montrose,  a  notice  *of  stoppage  [  •632  ] 
in  transitu,  on  behalf  of  the  vendor ;  and  Birnie,  on  the  20th,  wrote 
to  the  captain,  directing  him  to  hold  the  cargo  at  the  disposal  of 
the  defendants'  agents,  and  sent  the  letter  to  await  the  arrival  of 
the  vessel  at  Fleetwood.  On  the  8th  of  August,  the  captain  arrived 
there  with  the  vessel  and  cargo ;  but,  on  that  evening,  and  before 
the  receipt  of  the  letter  by  the  captain  from  his  employer,  an  agent 
of  the  assignees  of  Benbow  went  on  board  to  take  possession  of  the 
cargo,  and  had  a  communication  with  the  captain  on  the  subject, 
and  did  certain  acts  on  board,  which  are  stated  in  the  special  case. 
The  captain  went  on  shore  with  the  agent  of  the  assignees,  and 
soon  after,  on  the  same  evening,  the  defendants'  agent  went  on 
board  the  vessel,  and  delivered  a  notice  of  stoppage  in  transitu  to 
the  mate,  who  was  left  in  charge  of  the  cargo.  Afterwards,  the 
defendants  got  the  actual  possession  of  the  cargo,  and  the  plaintiffs, 
the  assignees  of  Benbow,  bring  this  action  to  recover  it. 

Upon  these  facts,  the  first  question  is,  whether  the  notice  given 
by  the  defendants  to  Birnie,  on  the  18th  July,  was  a  sufficient 
stoppage  in  transitu ;  for  if  it  was,  the  alleged  taking  possession  of 
the  cargo  by  the  agent  of  the  assignees  of  the  purchaser  was  too 
late.     We  think  it  was  not. 

It  being  admitted  by  the  plaintiflfs  that  a  notice  to  the  carrier,  on 
the  part  of  the  unpaid  vendor,  is  generally  a  sufficient  stoppage 
in  transitu,  two  objections  were  taken  to  this  notice ;  the  one,  that 
the  defendants,  the  correspondents  of  the  vendor,  were  not  authorized 
by  him  to  give  it,  (and  the  same  objection  applies  to  every  other 
act  of  the  defendants  which  is  put  forward  as  a  stoppage  in  transitu) : 
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WBiTKBEAD    and  the  other  objection  is,  that  the  notice  to  the  ship-owner,  who 
Andebson.     ^^^  ^o^  himself  personally  the  custody  of  the  goods,  was,  under  the 
circumstances  of  this  case,  insufficient. 
[  *a33  ]  Whether  the  defendants  had  authority  to  make  a  stoppage  *i» 

transitu  for  the  vendor,  turns  upon  this  point.  Certain  letters  were 
offered  in  evidence,  written  and  sent  by  Symes  at  a  prior  time  from 
Quebec  to  a  Mr.  Chaffers,  the  manager  of  a  bank  at  Liverpool,  all 
referring  to  the  defendants  as  persons  who  were  to  act  for  Symej* 
in  case  any  difficulty  should  arise,  with  respect  to  different  bills  of 
exchange  mentioned  in  those  letters,  or  to  any  others,  (amongst 
which  latter  was  a  bill  drawn  by  Symes,  in  favour  of  Chaffers,  on 
account  of  the  very  cargo  of  timber  in  question).  All  these  letters 
had  been  communicated  to  and  assented  to  by  the  defendants, 
before  they  interfered ;  and  the  special  case,  in  which  the  facts 
were  found  by  an  arbitrator,  states,  that  if  those  letters,  or  any  of 
them,  were  admissible  to  show  such  a  general  authority  as  would 
warrant  a  stoppage  in  transitu,  they,  together  with  other  evidence 
in  the  cause,  were,  in  the  judgment  of  the  arbitrator,  sufficient  to 
prove  it ;  and  it  must  be  assumed  as  a  fact,  that  there  was  such  an 
authority.  We  have  no  difficulty  in  saying,  that  the  appointment 
of  the  defendants  by  Symes  to  act  for  him,  with  respect  to  other 
dishonoured  bills,  and  particularly  the  bill  for  the  cargo  in  question, 
is  some  evidence  of  a  general  authority  to  act  for  him,  or  at  least 
of  an  authority  to  take  such  steps  as  they  should  think  fit  for  the 
purpose  of  securing  those  bills ;  and,  by  implication,  em  authority 
to  stop  the  cargo,  for  the  price  of  which  one  of  the  bills  was  drawn. 
And  if  it  be  any  evidence,  the  mode  of  stating  the  special  case 
precludes  any  question  (if  there  were  any)  as  to  its  weight. 

There  is  no  doubt,  therefore,  of  the  authority  of  the  defendants 
to  make  a  stoppage  in  transitu. 

The  next  question  is,  whether  the  notice  to  Bimie,  the  ship- 
owner, living  at  Montrose,  given  on  the  18th  July,  is  such  a 
stoppage  of  the  cargo  then  being  on  the  high  seas  on  its  passage  to 
Fleetwood.  We  think  it  was  not :  but  to  make  a  notice  effective 
[  •534  ]  as  a  stoppage  in  transitu,  it  *must  be  given  to  the  person  who  has 
the  immediate  custody  of  the  goods;  or  if  given  to  the  principal, 
whose  servant  has  the  custody,  it  must  be  given,  as  it  was  in  the 
case  of  Litt  v.  Cowley  (i),  at  such  a  time,  and  under  such  circum- 
stances, that  the  principal,  by  the  exercise  of  reasonable  diligence, 
may  communicate  it  to  his  servant  in  time  to  prevent  the  delivery 
(1)  17  li.  R.  4S2  (7  Taunt.  169). 
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to  the  coneignee ;  and  to  hold  that  a  notice  to  a  principal  at  a  Whitichead 
distance  is  sufficient  to  revest  the  property  in  the  unpaid  vendor,  Anderson. 
and  render  the  principal  liable  in  trover  for  a  subsequent  delivery 
by  his  servants  to  the  vendee,  when  it  was  impossible,  from  the 
distance  and  want  of  means  of  communication,  to  prevent  that 
delivery,  would  be  the  height  of  injustice-  The  only. duty  that  can 
be  imposed  on  the  absent  principal  is,  to  use  reasonable  diligence  to 
prevent  the  delivery;  and  in  the  present  case  such  diligence  was  used. 

The  case,  therefore,  is  resolved  into  this  question,  whether  the 
circumstances  which  occurred  on  the  evening  of  the  8th  August, 
when  the  agent  of  the  assignees  went  on  board,  amounted  to  a 
taking  possession,  so  as  to  determine  the  right  to  stop  in  transitu. 

The  law  is  clearly  settled,  that  the  unpaid  vendor  has  a  right  to 
retake  the  goods  before  they  have  arrived  at  the  destination  origi- 
nally contemplated  by  the  purchaser,  unless  in  the  meantime  they 
have  come  to  the  actual  or  constructive  possession  of  the  vendee.  If 
the  vendee  take  them  out  of  the  possession  of  the  carrier  into  his 
own  before  their  arrival,  with  or  without  the  consent  of  the  carrier, 
there  seems  to  be  no  doubt  that  the  transit  would  be  at  end: 
though,  in  the  case  of  the  absence  of  the  carrier's  consent,  it  may 
be  a  wrong  to  him,  for  which  he  would  have  a  right  of  action. 
This  is  a  case  of  actual  possession,  which  certainly  did  not  occur 
in  the  present  instance.  A  case  of  constructive  possession  is,  where 
the  *carrier  enters  expressly,  or  by  implication,  into  a  new  agree-  [  '535  ] 
ment,  distinct  from  the  original  contract  for  carriage,  to  hold  the 
goods  for  the  consignee  as  his  agent,  not  for  the  purpose  of 
expediting  them  to  the  place  of  original  destination,  pursuant  to 
that  contract,  but  in  a  new  character,  for  the  purpose  of  custody  on 
his  account,  and  subject  to  some  new  or  further  order  to  be  given 
to  him. 

It  appears  to  us  to  be  very  doubtful,  whether  an  act  of  marking 
or  taking  samples,  or  the  like,  without  any  removal  from  the 
possession  of  the  carrier,  so  as  though  done  with  the  intention 
to  take  possession,  would  amount  to  a  constructive  possession, 
unless  accompanied  with  such  circumstances  as  to  denote  that  the 
carrier  was  intended  to  keep,  and  assented  to  keep,  the  goods  in 
the  nature  of  an  agent  for  custody.  In  the  case  of  Foster  v. 
Frampton  (i),  it  is  clear  that  there  were  such  circumstances 
whether   in   that   of   Ellis  v-   Hunt  (2)    is    doubtful  ;    but    it    is 

(1)  30  R,  R.  255  (6  B.  &  C.  107  ;  9  (2)  1  B.  B.  743  (3  T.  B.  464). 

Dowl.  &  By   108). 
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WuiTEHBAD  unnecessary  to  determine  this  point,  as  there  is  no  finding  in 
A&OSBSON.  this  case  even  of  any  act  done  to  the  timber  with  intent  to  take 
possession.  It  is  said,  indeed,  that  the  agent  of  the  assignees 
touched  the  timber,  but  whether  by  accident  or  design  is  not 
stated.  There  being  then  no  such  act  of  ownership,  it  seems  to 
us  that  unless,  by  contract  with  the  captain,  express  or  implied, 
the  relation  in  which  he  stood  before,  as  a  mere  instrument  of 
conveyance  to  an  appointed  place  of  destination,  was  altered,  and 
he  became  the  agent  of  the  consignee  for  a  new  purpose,  there  was 
no  constructive  possession  on  the  part  of  the  vendee. 

There  is  no  proof  of  any  such  contract.  A  promise  by  the  captain 
to  the  agent  of  the  assignees  is  stated,  but  it  is  no  more  than  a 
promise,  without  a  new  consideration,  to  fulfil  the  original  contract, 
and  deliver  in  due  course  to  the  consignee,  on  payment  of  freight, 
which  leaves  the  captain  in  the  same  situation  as  before ;  after  the 
[  «536  ]  agreement  he  ^remained  a  mere  agent  for  expediting  the  cargo  to 
its  original  destination. 

We  therefore  think  that  the  transaction  on  the  8th  August  did 
not  amount  to  a  constructive  possession  by  the  vendees,  and 
therefore  the  defendants  are  entitled  to  our  judgment. 

Judgment  for  the  defendants. 


i«42.  HAEEIS  V.  BIECH,   Bart.  (I). 

Feb.  9. 
(9  Meeson  &  Welsby,  591—596 ;  S.  C.  11  L.  J.  Ex.  219 ;  1  Dowl.  N.  S.  899.) 

PUoi  ^  ^"^  *^**  ^^^  negotiating  to  obtain  an  advance  of  money  on  their  bill. 

r  fioi  1  wrote  to  the  proposed  lender,  stating  that,  in  consideration  of  his  act^epting 

^  their  draft,  ^ey  handed  him  therewith  the  bill  of  lading  and  policy  of 

insurance  for  wines  expected  to  arrive,  which  would  afford  him  security 
beyond  the  amount  of  the  bill,  and  engaging  to  land  and  warehouse  the 
wines,  to  be  held  at  his  disposal :  Held,  that  this  document  did  not  require 
a  mortgage  stamp,  within  the  55  Geo.  III.  c.  184,  sched.,  part  1,  title 
**  Mortgage  "(2). 

Trover  for  wine.  Pleas,  first,  not  guilty ;  secondly,  not  possessed ; 
on  which  issues  were  joined.  At  the  trial  before  Wightman,  J.,  at 
the  last  Liverpool  Assizes,  it  appeared  that  the  defendant,  the 
sheriff  of  Lancashire,  had  seized  the  wine  in  question  under  a 
fieri  facias  against  Messrs.  Jones,  Windle  &  Co.     Those  persons 

(1)  See  this  case  commented  on  in  (2)  See  now  Stamp  Act,  1891  {b\  & 

Seivell  Y.  Burdick  (1884)  10  App.  Ca.       55  Vict.  c.  39).  s.  86.— A.  C. 
74,  80,  54  L.  J.  Q.  B.  128.— A.  C. 
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had  previously  pledged  the  wme  to  the  plaintiff,  by  virtue  of  the       Harris 
following  letter :  Birch. 

"  To  Rice  Harris,  Esq.,  Birmingham. 

"  Liverpool,  12th  January,  1840. 
"  Dear  Sir, — Agreeably  to  the  arrangement  between  the  writer 
and  yourself,  we  now  wait  on  you  with  our  draft  for  500i.,  for 
which  we  beg  your  acceptance,  with  the  understanding  that  we 
shall  provide  for  the  same  at  maturity;  and  in  consideration  of 
your  accepting  said  draft,  we  hand  you  herewith  bill  of  lading  and 
policy  of  insurance  for  *  wines  daily  expected  per  Jason,  now  [*592] 
discharging  part  of  her  cargo  at  Waterford,  and  particulars  of 
other  wines  we  have  placed  in  your  name.  These  together  will 
aflFord  you  security  beyond  the  amount  of  the  bill.  With  regard  to 
the  wines  to  arrive,  we  shall  land  and  warehouse  them,  to  be  held 
at  your  disposal.  Assuring  you  it  is  our  wish  to  place  you  beyond 
all  risk,  we  have  thus  readily  complied  with  your  suggestion. 

"  We  remain,  dear  Sir, 

**  Yours  very  truly, 

**  Jones,  Windle  &  Co.'* 

With  this  letter  were  transmitted  the  particulars  of  the  wines, 
and  the  bill  of  lading,  indorsed  generally  by  Jones,  Windle  &  Co. 
The  plaintiff,  after  some  correspondence  had  taken  place,  acceded 
to  the  request  of  Jones,  Windle  &  Co.,  and  advanced  them  the 
money.  The  letters  were  produced  in  evidence,  and  bore  an  agree- 
ment stamp.  It  was  objected  for  the  defendant  that  they  amounted 
to  a  mortgage  of  the  wines,  and  were  not  admissible  without  a 
mortgage  stamp,  under  the  65  Geo.  III.  c.  184,  sched.  1,  part  1, 
tit.  **  Mortgage  *' (1).  The  learned  Judge  overruled  the  objection, 
and  received  the  evidence,  and  the  plaintiff  obtained  a  verdict. 

(1)  The  following  are  the  material  assignation,  or  tack,  of  any  lands, 
clauses  of  the  schedule :  "  Mortgage,  estate,  or  property  whatsoever,  which 
conditional  suiTender  by  way  of  mort-  shall  be  apparently  absolute,  but 
gage,  further  charge,  wadset,  and  intended  only  as  a  security."  **Al80 
heritable  bond,  disposition,  assigna-  any  agreement,  contract,  or  bond, 
tion,  or  tack  in  security,  and  eik  to  a  accompanied  with  a  deposit  of  title- 
reversion,  of  or  affectiug  any  lands,  deeds,  for  making  a  mortgage,  wadset, 
estates,  or  property,  real  or  personal,  or  any  such  other  security  or  convey- 
heritable  or  moveable  whatsoever."  ance  as  aforesaid,  of  any  lands,  estate, 
*  •  Also  any  def eazance,  letter  of  rever-  or  property,  comprised  in  such  title- 
sion,  backbond,  declaration,  or  other  deeds,  or  for  pledging  or  charging  the 
deed  or  writing  for  defeating  or  making  same  as  a  security."  [See  now  Stamp 
redeemable,  or  explaining  or  qualify-  Act,  1891  (54  &  ob  Vict.  c.  39),  s.  8().— 
iug,     any     conveyance,     disposition,  A.  C] 

68—2 
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Habris  In  last  Michaelmas  Term,  Cresswell  obtained  a  rale  nisi  for  a 

BiBGH.       ^^^  trial,  on  the  above  objection. 

[  593] 

Baines  and  Martin  now  showed  cause : 

The  letters  read  in  evidence  do  not  amount  to  a  mortgage,  within 
the  meaning  of  the  Stamp  Act,  but  merely  to  an  agreement  for  a 
pledge  of  these  wines.  The  distinction  between  a  mortgage  and  a 
pledge  is  well  known  to  the  law,  and  is  obvious  in  itself.  A  mort- 
gage conveys  to  the  mortgagee  the  whole  property  in  the  land  or 
chattel,  conditionally,  so  that  as  soon  as  the  condition  is  broken, 
the  property,  at  law,  remains  absolutely  in  the  mortgagee :  but  in 
the  case  of  a  pledge,  the  pawnee  has  only  a  special  property  in  the 
thing  pledged,  with  power,  indeed,  to  dispose  of  it  in  default  of 
payment,  but  subject  to  the  obligation  of  accounting  to  the  pawnor 
for  the  surplus.  The  authorities  relating  to  this  subject  are  all 
collected  in  the  notes  to  the  case  of  Coggs  v.  Bernard,  in  Smithes 
Leading  Cases,  vol.  1,  p.  100,  where  the  legal  distinction  above 
referred  to  is  ably  illustrated.  In  Smith  v.  Cator  (i),  a  letter  whose 
primary  object  was,  as  here,  the  obtaining  an  advance  of  money  on 
a  pledge  of  goods  expected  to  arrive,  was  held  nevertheless  to 
require  only  an  agreement  stamp.  (They  cited  also  TomkiuM  v. 
Ashby  (2) ;  Sneezuvi  v.  Marshall  (8) ;  Jones  v.  Smith  (4) ;  RatcUff  v. 
Davies  (5) ;  Walter  v.  Smith  (6) ;  Bac.  Abr.,  Bailment,  (B.)  ;  Story 
on  Bailments,  p.  197.)  But  it  may  be  said,  that  though  not  strictly 
a  mortgage,  this  is  a  "  disposition  "  of  "  personal  property,"  within 
the  meaning  of  those  words  in  the  first  clause  under  the  title 
**  Mortgage  "  in  the  Stamp  Act.  But  those  words  refer  only  to 
dispositions  of  property  by  way  of  mortgage  in  Scotland.  This 
is  plain  from  the  former  items  in  the  schedule  under  the  word 
[  '594  ]  **  Disposition,"  where  express  reference  is  made  to  the  title  ***  Mort- 
gage :  "  as  **  Disposition  in  security,  in  Scotland. — See  Mortgage." 
"  Disposition  of  any  wadset,  heritable  bond,  &c. — See  Mortgage." 

KeUy  and  Cramptan,  contra: 

The  transaction  in  question  was  in  substance  a  mortgage  of  theee 
wines,  within  the  provisions  of  the  Stamp  Act.  A  mortgage  is  a 
delivery  to  another  of  land  or  goods,  as  a  security  for  money,  to  be 
re-delivered  on  repayment  of  the  money.     Suppose  these  parties 

(1)  2  B.  &  Aid.  778.  (4)  2  Ves.  Jr.  378. 

(2)  6  B.  &  C.  541 ;  9  Dowl.  &  By.  543.  (5)  Cro.  Jac.  244. 
(3^  7  M.  &  W.  417.                      "  (6)  5  B.  &  Aid.  439. 
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had  entered  into  a  deed  for  the  same  purposes  as  are  expressed  in  Hakris 
the  letter  of  Jones,  Windle  &  Co. ;  could  it  have  been  said  that  bikch. 
that  was  not  a  mortgage  security  for  the  5001.,  and  that  a  stamp 
accordingly  would  not  have  been  necessary  ?  It  can  make  no  real 
difference  in  the  nature  of  the  transaction,  that  ordinarily  interest 
is  made  payable,  and  that  the  principal  is  not  to  be  repaid  until 
after  a  certain  time.  But,  at  all  events,  this  is  a  disposition  of 
personal  property  within  the  meaning  of  the  Stamp  Act.  The 
word  "  disposition  '*  has  reference  to  transfers  of  personal  property 
of  this  kind,  as  the  previous  words  have  to  conveyances  of  real 
property. 

Pabeb,  B. : 

The  Stamp  Act  is  to  be  construed  strictly,  and  to  be  extended  to 
such  cases  only  as  clearly  fall  within  its  provisions :  and  I  am  of 
opinion  that  this  case  does  not  fall  within  any  of  the  clauses  in 
question.  A  mortgage  stamp  is  required  only  where  there  is  a 
regular  conveyance  by  way  of  security  for  money,  and  not  where 
there  has  been  merely  a  deposit  of  goods,  or  of  some  document 
relating  to  goods,  as  a  bill  of  lading  or  a  dock-warrant.  This 
transaction,  therefore,  certainly  does  not  amount  to  a  mortgage, 
because  that  can  only  be  by  a  regular  instrument  of  conveyance. 
I  was,  however,  at  first  disposed  to  think  that  it  came  within  the 
words  of  the  first  clause  of  the  schedule  under  the  title  '*  Mortgage," 
and  might  be  considered  as  a  **  disposition  "  of  **  personal  property," 
*within  the  meaning  of  that  clause ;  but  I  am  now  satisfied  that  the  [  'sos  ] 
word  "  disposition  "  is  made  use  of  only  as  a  term  of  the  Scotch 
law,  and  that  those  words  have  reference  to  legal  instruments  used 
in  Scotland.  Nor  do  I  think  that  this  transaction  can  be  con- 
sidered to  fall  within  the  other  clause  of  the  schedule,  which 
comprehends  ''any  agreement,  contract,  or  bond,  accompanied 
with  a  deposit  of  title  deeds,  for  making  a  mortgage,  wadset,  or 
any  other  such  security  or  conveyance  as  aforesaid."  A  bill  of 
lading  bears  no  resemblance  to  the  instruments  mentioned  in  that 
clause ;  it  is  a  well-known  mercantile  mode  of  transferring  the 
property  in  goods.  Neither  can  the  transaction  be  considered  as 
falling  within  the  terms  of  a  preceding  clause,  as  a  ''  defeasance," 
because  that  applies  to  deeds  or  writings  ''  for  defeating,  or  making 
redeemable,  or  explaining,  or  qualifying  any  conveyance,  dis- 
position," &c.,  which  on  the  face  of  it  appears  to  be  absolute, 
but  in  truth  is  intended  as  a  security  only.     The  indorsement  on 
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Harris 
Birch. 


a  bill  of  lading  does  not  amount  to  a  conveyance.  Upon  the  whole, 
therefore,  I  think  the  stamp  in  this  case  was  sufficient,  and  that 
the  rule  must  be  discharged. 

Alderson,  B.  : 

I  am  of  the  same  opinion.  I  think  it  is  clear  that  none  of  the 
first  three  clauses  of  the  schedule,  under  the  title  ''  Mortgage,"  have 
any  application  to  this  case.  Then  the  fifth  refers  only  to  the  case 
of  agreements,  contracts,  or  bonds,  to  make  a  mortgage,  accom* 
panied  by  a  deposit  of  title-deeds.  Here  no  title-deeds  were 
deposited.  Nor  do  I  think  the  preceding  clause  applies,  for  the 
reason  which  has  been  given.  This  transaction  amounted  to  a 
pledge  of  the  goods  merely,  and  is  not  within  the  terms  of  this  part 
of  the  Act  at  all. 


GuRNEY,  B.,  and  Bolfb,  B.,  concurred. 


Rule  discharged. 


1842, 

Ffb.  10. 

Exch.  of 
Pleat. 

[  600  ] 


[  •601  ] 


JOHNSON  AND  Another  v.  MACDONALD. 

(9  Meeson  &  Welsby,  600;  S.  0.  12  L.  J.  Ex.  99;  6  Jur.  264.) 

The  defendant,  by  a  bought  and  sold  note,  agreed  to  sell  the  plaintiffs 
**  100  tons  of  nitrate  of  soda,  at  18«.  per  cwt.,  to  arriye  ex  Daniel  Orttnt,  to 
be  taken  from  the  quay  at  landiug  weights,"  &c. ;  and  below  the  signature 
of  the  brokers  there  was  the  following  memorandum :  ''  Should  the  vessel 
be  lost,  this  contract  to  be  void."  Held,  that  the  contract  did  not  amount 
to  a  wan-anty  on  the  part  of  the  seller,  that  the  nitrate  of  soda  should 
arrive  if  the  vessel  arrived,  but  to  a  contract  for  the  sale  of  goods  at  a 
future  period,  subject  to  the  double  condition,  of  the  arrival  of  the  vessel, 
with  the  specified  cargo  on  board. 

Assumpsit.  The  declaration  stated,  that  on  the  24th  September, 
1840,  by  a  certain  agreement  then  made  between  *the  plaintiffs  and 
the  defendant,  it  was  agreed  that  the  plaintiffs  should  buy  of  the 
defendant,  and  that  the  defendant  should  sell  to  the  plaintiffs,  a 
hundred  tons  of  nitrate  of  soda,  at  the  rate  or  price  of  18«.  for 
every  hundred  weight,  duty  paid,  to  arrive  ex  a  certain  vessel 
called  the  Daniel  Orant,  to  be  taken  from  the  quay  at  landing 
weights,  with  the  customary  allowances  of  tare  and  draft,  to  be 
paid  for  by  a  bill  of  exchange,  to  be  drawn  by  the  defendant  upon 
and  directed  to  the  plaintiffs,  for  the  amount  of  the  said  purchase- 
money,  payable  at  four  months  after  the  date  of  the  delivery  of  the 
said  nitrate  of  soda  to  the  defendant  or  order,  and  to  be  accepted  by 
the  plaintiffs ;  and  that  should  the  said  vessel,  the  Daniel  Grant, 
be  lost,  the  said  contract  should  be  void;  and  that,  if  the  said 
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vessel  should  not  be  lost,  the  said  hundred  tons  of  nitrate  of  soda  Johvbon 
should  so  arrive  as  aforesaid  in  the  same  vessel,  when  the  said  macdonald. 
vessel  should  arrive.  It  then  averred  mutual  promises,  perform- 
ance by  the  plaintiffs,  and  the  arrival  of  the  ship ;  stating  as  a 
breach,  that  the  hundred  tons  of  nitrate  of  soda  did  not,  nor  did 
any  part  of  that  quantity,  arrive  in  the  said  vessel,  when  she  so 
arrived  as  aforesaid;  whereby  the  defendant  was  unable  to  sell, 
and  did  not  sell,  the  hundred  tons  of  nitrate  of  soda  to  the  plaintiffs, 
or  any  part  thereof,  &c.     Plea,  non  aaaumpsit 

At  the  trial  before  Wightman,  J.,  at  the  last  Liverpool  Assizes, 
the  bought  and  sold  note  was  produced,  which  was  signed  by 
Boscow,  Arnold  and  Leete,  the  defendant's  brokers,  and  was  as 

follows : 

"  Messrs.  John  and  Thomas  Johnson. 

"  Liverpool,  24th  September,  1840. 

**  Sirs, — ^We  have  this  day  bought  for  your  account,  from  Messrs. 

A.  Macdonald  &  Co.,  a  hundred  tons  of  nitrate  of  soda,  at  18«.  per 

cwt.,  duty  paid,  to  arrive  ex  Daniel  Grant,  to  be  taken  from  the 

quay  at  landing  weights,  with  *the  customary  allowances  of  tare       [  •602  ] 

and  draft ;  payment,  four  months'  acceptance  from  date  of  delivery. 

**  We  are.  Sirs,  your  obedient  Servants, 

"  Roscow,  Arnold  and  Lbbtb." 

"  N.B. — Should  the  vessel  be  lost,  this  contract  to  be  void." 

The  Daniel  Grant  arrived  in  due  time,  without  any  nitrate  of 
soda  on  board,  but  a  quantity  sufficient  to  enable  the  defendant  to 
complete  the  contract  arrived  subsequently  by  two  other  ships 
belonging  to  him ;  and  the  present  action  was  brought  to  recover 
the  sum  of  8502.,  the  difference  between  the  price  of  nitrate  of  soda 
at  the  time  of  the  contract,  and  of  the  vessel's  arrival.  On  this 
state  of  facts,  it  was  contended  by  the  defendant's  counsel,  that  the 
contract  was  at  an  end,  it  being  conditional  on  the  arrival  of  the 
requisite  quantity  of  nitrate  of  soda  by  the  Daniel  Grant;  and  a 
verdict  was,  by  consent,  taken  for  the  plaintiffs  for  the  amount 
claimed,  with  leave  to  the  defendant  to  enter  a  nonsuit,  if  the 
Court  should  be  of  opinion  in  favour  of  that  objection. 

Worthy  having,  in  Michaelmas  Term  last,  obtained  a  rule 
accordingly, 

Martin  now  showed  cause : 
The  true  construction  of  this  agreement  is,  that  the  defendant 
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Johnson      undertook  that  one  hundred  tons  of  nitrate  of  soda  should  arrive, 
Macdonald.   at  all  events,  by  the  Daniel  Grant,  unless  the  vessel  were  lost. 

(Parke,  B.  :  All  the  difficulty  that  exists  in  the  case  arises  from 
the  memorandum  at  the  bottom,  which  is  quite  useless.  If  it  were 
not  for  that  memorandum,  it  is  clear  that  the  contract  means  to 
imply  a  condition  of  the  happening  of  the  double  event,  of  the 
arrival  of  the  ship  and  her  cargo.  We  expressed  that  opinion  in 
Stockdale  v.  Dunlop  (i).) 

[  •603  ]  *That  case  is  distinguishable.  There  the  words  were  "  oil  to 
arrive ;  "  and  it  was  proved  that  that  was  a  mercantile  term, 
and  that  if  the  oil  did  not  arrive  by  the  vessel,  the  purchaser  had 
no  right.     Here  there  was  no  such  usage  proved. 

(Aldbrson,  B.  :  Nothing  is  said  about  usage  in  the  judgment  of 
the  Court. 

Parke,  B.  :  Is  it  not  a  condition  rather  than  a  contract  ?) 

Lord  Abinoer,  C.  B.,  in  Lovatt  v.  Hamilton  (2),  puts  the  case  on  the 
ground  of  its  being  a  contract.  In  Boyd  v.  Siskin  (3),  Haices  v. 
Humble  (4),  and  Idle  v.  Thornton  (5),  it  was  impossible  to  pat  any 
other  construction  upon  the  agreement  than  was  put  upon  it, 
because  the  parties  had  confined  the  contract  to  goods  on  arrival. 
So,  in  Alewyn  v.  Pryor  (6),  the  words  were  "  on  arrival."  But  here 
the  words  ''  to  arrive  "  mean  that  the  seller  warrants  that  it  shall 
arrive.  One  general  rule  of  construction,  laid  down  in  Sheppard*s 
Touchstone,  87,  is,  **  that  the  construction  be  such  as  the  whole 
deed  and  every  part  of  it  may  take  effect."  If  this  contract  be 
construed  as  is  contended  for  on  the  other  side,  the  effect  would  be 
to  render  the  contract  obligatory  only  on  the  double  condition  of 
the  vessel  not  being  lost,  and  the  cargo  arriving  in  her ;  but  that 
inference  is  negatived  by  the  memorandum  at  the  bottom,  which 
shows  that  the  parties  contemplated  that  the  contract  should  be  put 
an  end  to  upon  the  happening  of  one  condition  only,  namely,  the 
loss  of  the  vessel.  The  rule  is,  to  give  such  a  construction  that 
every  part  of  the  q^greement  shall  take  effect ;  but  if  the  defendants 
construction  were  held  to   be   correct,   the  last  clause  must  be 

(1)  55  R.  R.  592  (6  M.  &  W.  224).  (4)  11  R,  B.  722,  n.  (2  Camp.  327,  ».). 

(2)  5  M.  &  W.  644.  (5)  13  R.  R.  799  (3  Camp.  274). 

(3)  11  R.  R.  721  (2  Camp.  326).  (6)  27  R.  R.  763  (By.  &  M.  406). 


VOL.  LX.]  1842.     EX.     9  MEE.  &  W.  603—605.  841 


rejected.     The  party,  by  inserting  the  clause  as  to  the  loss  of  the      Johnson 

vessel,  means  to  protect  himself  against  loss  by  the  elements  and  macdonald. 

the  perils  of  the  sea :  why  should  the  Court  protect  him  further 

than  he  has  thought  fit  to  protect  himself  ?     This  is  a  new  question, 

which  is  *governed  by  none  of  the  decided  cases.     If  a  man  thinks       [  ♦604  ] 

proper  so  to  contract,  he  must  bear  the  loss,  if  he  does  not  perform 

his  part  of  it. 

WorUey  and  Cleasby,  in  support  of  the  rule,  wejre  stopped  by 
the  Court. 

Parke,  B.  : 

This  is  an  action  on  a  contract,  wherein  the  agreement  between 
the  parties  is  alleged  to  be,  that  the  plaintiffs  should  buy,  and  the 
defendant  should  sell  to  the  plaintiffs,  100  tons  of  nitrate  of  soda, 
to  arrive  by  a  certain  vessel  called  the  Daniel  Grant,  to  be  taken 
from  the  quay  at  landing  weights ;  and  the  declaration  then  goes 
on  to  state  that,  in  case  the  said  vessel  should  not  be  lost,  the  said 
100  tons  of  nitrate  of  soda  should  so  arrive  as  aforesaid  in  the  same 
vessel,  when  she  should  arrive.  To  this  the  defendant  has  pleaded 
non  assumpsit ;  and  the  question  is,  can  we  import  into  the  contract, 
as  given  in  evidence,  an  agreement  on  the  part  of  the  defendant, 
that,  in  case  the  vessel  should  not  be  lost,  the  100  tons  of  nitrate 
of  soda  should  arrive  in  her  when  she  should  come  into  port  ?  And 
I  am  clearly  of  opinion,  that  no  such  contract  can  be  inferred  from 
the  bought  and  sold  note  before  us.  First  of  all,  suppose  that  the 
words  used  in  the  memorandum  at  the  end  were  not  inserted,  what 
would  be  the  nature  of  the  agreement  ?  It  would  then  run  thus : 
**We  have  this  day  bought  for  your  account  from  Messrs.  A. 
Macdonald  &  Co.,  100  tons  of  nitrate  of  soda,  at  18^.  per  cwt., 
duty  paid,  to  arive  ex  Daniel  Grant,  to  be  taken  from  the  quay  at 
landing  weights,  with  the  customary  allowances  of  tare  and  draft, 
payment  four  months*  acceptance  from  the  date  of  delivery."  Now 
I  admit  that,  in  the  cases  which  have  been  referred  to,  with  the 
exception  of  Lovatt  v.  Hamilton,  and  Stockdale  v.  Dunlop,  the  words 
used  in  the  contract  entered  into  were  not  simply  the  words  "  to 
arrive,"  but  were,  that  the  contract  was  to  be  completed  "  on 
arrival "  *of  the  vessel.  It  appears  to  me,  however,  that  the  [  *r>05  ] 
meaning  of  both  these  expressions  is  precisely  the  same.  This  is  a 
contract  not  passing  any  property  in  any  existing  chattel  on  board 
the  vessel  at  the  time  it  was  entered  into,  but  merely  an  agreement 
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Johnson      for  the  sale  and  delivery  of  a  portion  of  her  cargo  at  a  future 
Macdokald.   period,  namely,  when  the  vessel  should  arrive ;  in  short,  that  the 
goods  are  to  be  delivered  at  the  quay  out  of  the  vessel,  if  she  should 
arrive ;  in  order  to  fulfil  which  condition,  a  double  event  must  take 
place,  namely,  the  arrival  of  the  vessel  with  the  nitrate  of  soda  on 
board.     Such  was  the  meaning  put  by  the  Court  on  a  similar 
contract  in  Lovatt  v.  Hamilton ;  and  I  must  own  that  I,  for  my  own 
part,  never  had  the  least  doubt  as  to  the  meaning  of  these  words. 
The  word  "  to  '*  does  not  mean  that  the  goods  "  shall  "  arrive,  but 
merely  that  they  shall  be  sold  on  their  arrival.     I  think,  therefore, 
that,  according  to  its  true  meaning,  the  language  of  this  contract 
renders  the  performance  of  it  conditional  on  a  double  event,  the 
arrival  in  safety  of  the  vessel  and  her  cargo.     That  being  so,  the 
short  question  remaining  for  our  consideration  is  this  :  is  that  con- 
struction altered  or  interfered  with  by  the   short   memorandum 
inserted  at  the  end  of  the  bought  and  sold  note,  namely,  ''  should 
the  vessel  be  lost,  this  contract  to  be  void?"    It  is  a  very  loose 
memorandum  ;*  and   although  the    parties    might    possibly    have 
thought  that  it  fully  expressed  their  meaning,  I  think  we  cannot 
attribute  to  it  the  efficacy  of  altering  the  original  contract,   and 
that  it  must  be  understood  as  confined  solely  to  this,  that  if  the 
vessel  is  lost,  the  contract  is  to  be  altogether  void.    It  is,  as  I  have 
said  before,  a  loose  memorandum,  and  ought  not  to  be  allowed  to 
alter  the  meaning  of  a  contract,  which  clearly  contains   within 
itself  a  double  condition  for   its  performance.     This  rule  must 
therefore  be  made  absolute. 

Aldbrson,  B.  : 

The  memorandum  at  the  foot  of  this  note  is  in  the  affirmative, 
[  •606  ]  not  in  the  negative.  Had  it  been  *the  latter,  it  might  have  made 
a  difference  in  the  construction  of  this  document.  When  goods 
are  to  be  sold  on  a  condition  to  take  effect  at  some  future  time,  I 
agree  in  thinking,  that  it  is  more  rational  to  construe  the  words 
''  to  arrive  *'  in  the  light  of  a  condition,  than  as  amounting  to  a 
warranty. 

GuRNEY,  B.,  and  Eolfe,  B.,  concurred. 

Rule  absolute. 
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DAVIES  V.  WATEES  and   Others.  i842. 

(9  Meeson  &  Welsby,  608—615;  S.  C.  11  L.  J.  Ex!  214  ;  1  Dowl.  N.  S.  651.)  ll_  ' 

A  party  who  is  protected  from  producing  a  deed  at  Nisi  Priua,  on  the  p'J !' 

ground  that  he  holds  it  as  a  trustee  for  one  of  the  parties,  is  not  compellable 
to  disclose  the  contents  of  it.  ^        ^ 

An  attorney  for  a  party  in  a  cause  is  not  bound  to  state  the  contents  of  a 
deed,  of  which  he  first  obtained  a  knowledge  by  having  obtained  and  read 
it,  at  the  suggestion  of  his  counsel,  at  the  consultation  in  the  cause. 
(EOLFE,  B.,  dubitante,) 

This  was  an  action  of  replevin,  tried  before  Erskine,  J.,  at  the  last 
Assizes  for  Carmarthenshire.  A  Mr.  Jefifries,  the  attorney  of  one 
of  the  defendants,  was  called  as  a  witness  on  their  behalf,  and 
on  cross-examination  by  the  *plaintiflF's  counsel,  was  required  to  [  ♦609  ] 
produce  a  certain  deed.  He  declined  to  produce  it  on  the  ground 
of  privilege,  alleging  that  he  held  it  as  a  trustee  for  the  defendant, 
his  client,  and  the  learned  Judge  allowed  the  objection.  The 
plaintiff's  counsel  was  thereupon  proceeding  to  examine  him  as  to 
the  contents  of  the  deed,  when  the  defendants'  counsel  interposed  ; 
and  in  answer  to  questions  put  by  him,  the  witness  stated  that  he 
had  not  read  the  deed  until  that  morning,  when,  at  the  suggestion 
of  his  counsel  in  consultation,  he  obtained  it  from  the  defendant, 
and  in  the  presence  of  his  counsel,  and  for  their  information,  ascer- 
tained its  contents.  The  learned  Judge  thereupon  expressed  his 
opinion,  that  the  witness's  knowledge  of  the  contents  of  the  deed 
was  acquired  by  him  in  his  professional  character,  and  rejected  the 
evidence ;  and  the  defendants  had  a  verdict. 

In  Michaelmas  Term,  E.  F.  Williams  obtained  a  rule  nisi  for  a 
new  trial,  on  the  ground  of  the  rejection  of  this  evidence ;  citing 
MarstOTi  v.  Doivnes  (l). 

Chilton  and  Nicholl  now  showed  cause.     *     *     * 

E.  V.  Williams,  contra.     *     *     *  [610] 

Alderson,  B.  :  [  6ii  ] 

It  seems  to  me  that  this  rule  should  be  ^discharged,  and  that      [  ♦6i2  ] 
the  evidence  was  properly  rejected  at  the  trial,  and  properly  rejected 
upon  two  grounds  :  the  one,  that  which  the  learned  Judge  himself 
adopted ;  and  the  other,  one  to  which  he  appears  not  to  have  given 
so  much  attention  at  Nisi  Prius.     In  the  first  place,  Mr.  Jeffries, 

(1)  1  Ad.  &  El.  31;  3  Nev.  &  M.      y.  KingM{\SiS)2ExAl;  17  L.J.  Ex, 
861 ;  see  this  case  explained  in  Hihherd      1 19. — ^A.  C. 
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Davies  being  called  upon,  refused  to  produce  the  deed.  The  couclusion  to 
Waters,  be  drawn  from  that  is,  that  he  refuses  to  give  any  information  of 
the  contents  of  the  deed,  by  producing  it  to  be  read  in  Court.  Now 
it  appears  to  me,  that  it  would  be  perfectly  illusory  for  the  law  to 
say  that  a  party  is  justified  in  not  producing  a  deed,  but  that  he 
is  compellable  to  give  parol  evidence  of  its  contents ;  that  would 
give  him,  or  rather  his  client  through  him,  merely  an  illusory 
protection,  if  he  happens  to  know  the  contents  of  the  deed,  and 
would  be  only  a  roundabout  way  of  getting  from  every  man  an 
opportunity  of  knowing  the  defects  there  may  be  in  the  deeds  and 
titles  of  his  estate.  I  am  clearly  of  opinion,  therefore,  that  when 
a  party  refuses  to  produce  a  deed,  and  is  justified  in  so  doing,  he 
ought  not  to  be  compelled  to  give  parol  evidence  of  its  contents. 
On  that  ground  the  rejection  of  the  evidence  may  well  be  sustained: 
and  on  the  second  ground  also,  if  the  learned  Judge  had  directed 
the  witness  to  give  parol  evidence  of  the  contents  of  the  deed. 
I  think  he  would  have  done  wrong,  notwithstanding  its  afterwards 
appearing  that  the  only  information  he  had  on  the  subject  arose 
from  his  having  obtained  it  at  the  suggestion  of  his  counsel,  and 
having  read  it  at  the  consultation  in  the  cause.  I  think  that  gave 
his  knowledge  a  privileged  character.  To  oblige  him  to  give  parol 
evidence  of  a  deed  under  such  circumstances,  would  be  in  fact 
seeking  to  have  in  evidence  what  occurs  at  consultation  between  the 
parties. 

GURNEY,  B. : 

I  am  of  the  same  opinion.  The  attorney  for  one  of  the 
defendants  was  called  as  a  witness,  and  asked  to  produce  a 
[  •(lis  ]  deed,  which  he  was  possessed  of  *as  trustee  for  his  client,  and 
therefore  objected  to  its  production  ;  and  the  learned  Judge, 
being  appealed  to,  supported  the  witness  in  his  objection,  and 
I  think  supported  him  rightly.  And  I  agree  with  my  brother 
Alderson,  that  it  would  be  perfectly  illusory  to  entitle  a  witness  to 
withhold  the  production  of  a  deed,  and  yet  to  compel  him  to  divulge 
its  contents.  The  same  right  that  he  has  to  withhold  the  one, 
I  think  he  has  to  withhold  the  other.  But  the  objection  here  goes 
further ;  for  just  an  hour  before  the  trial,  being  possessed  of  the 
deed,  and  possessed  of  it  in  the  character  of  trustee,  he  takes  it  to 
the  consultation,  and  there,  in  the  character  of  attorney  for  the 
defendant,  and  for  the  express  purpose  of  informing  the  minds  of 
t;he  counsel  for  the  defendant^  he  reads  the  deed,  and  by  that  means 
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acquires  his  knowledge  of  its  contents.     Can  it  be  doubted  that  this       davies 
is  a  knowledge  acquired  in  the  character  of  professional  adviser  of     watbes. 
the  party  ?    If  so,  it  is  fit  and  proper  that  knowledge  so  acquired 
should  be  held  sacred. 

BoLFE,  B. : 

I  entirely  concur  with  my  learned  brothers  in  opinion,  that  this 
rule  should  be  discharged.  Although  Mr.  Williams's  ingenuity 
may  have  occasioned  some  doubt,  yet  I  think,  giving  a  reasonable 
construction  to  the  Judge's  note,  it  must  be  taken  that  the  witness 
meant  to  object  from  the  first  to  the  production  of  this  deed,  which 
he  held  as  a  trustee,  and  to  disclose  nothing  but  what  he  was  bound 
to  disclose.  But  it  is  urged,  that  the  case  of  Marston  v.  Downes 
is  an  authority  for  the  position,  that  although  he  was  not  compelled 
to  produce  the  deed,  he  yet  was  compellable  to  state  the  contents 
of  it.  If  that  had  been  so,  I  should  have  acceded  to  that  authority 
with  great  reluctance ;  but,  on  looking  at  the  case,  I  do  not  find  it 
to  be  any  authority  for  the  proposition  for  which  it  is  cited.  That 
was  the  case  of  an  action  against  an  executrix,  with  a  plea  of  jylene 
adniinistravitf  there  being  evidence  given  of  *as8ets,  and  of  pay-  [  *^^^  1 
ments  counterbalancing  those  assets.  The  question  was,  whether 
proof  could  be  given  of  further  assets ;  and  the  plaintiff  gave  in 
evidence  this  fact,  that  a  person,  who  was  an  attorney,  had  paid  to 
the  defendant  a  large  sum  of  money,  not  included  in  the  assets, 
which  had  been  raised  on  a  mortgage  made  with  a  client  of  the 
witness.  The  witness  was  then  called  upon  to  produce  the  mortgage 
deed,  and  refused  to  do  so ;  and  the  learned  Judge  held  that  he 
was  not  bound  to  produce  it.  He  was  then  questioned  as  to  its 
contents ;  an  objection  was  taken  to  the  admission  of  the  secondary 
evidence ;  but  the  Judge  overruled  it ;  and  then  the  attorney  appealed 
to  the  Judge,  whether  he  was  bound  to  state  the  contents  of  the 
deed.  The  Judge  said  that  he  thought  he  ought  to  answer.  On 
the  motion  for  a  new  trial,  two  questions  arose,  as  to  which  the 
Lord  Chief  Justice  thus  expresses  himself:  "We  are  of  opinion, 
first,  that  the  evidence  was  admissible  for  the  purpose  for  which 
it  was  produced ;  and  secondly,  that  whether  or  not  the  privilege 
of  the  mortgagee  extended  to  protect  him  from  the  attorney's  giving 
parol  evidence  of  the  contents  of  the  deed,  still,  the  evidence  being 
actually  before  the  jury,  the  defendants  were  not  a  privileged  party ; 
and  they,  therefore,  had  no  right  of  objection,  even  on  the  supposi- 
tion that  the  learned  Judge  had  done  wrong."     So  that  when  the 
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case  is  sifted,  it  is  plain  it  never  coald  establish  a  proposition  so 
absurd,  as  that  a  person,  who  is  privileged  from  producing  a  deed 
because  the  party  interested  under  it  is  his  client,  nevertheless  is 
to  be  compelled  to  state  even  the  whole  contents,  if  he  know  them. 
To  put  the  case  in  another  point  of  view,  could  it  be  contended  that, 
if  the  deed  had  been  written  by  himself,  he  could  be  required  to 
hold  it  open  before  him  in  Court,  and  refresh  his  memory  with  its 
contents  ?  It  appears  to  me,  therefore,  that  the  learned  Judge  was 
quite  right  in  rejecting  the  evidence.  On  the  other  ground,  of  the 
witness  being  privileged  as  attorney  for  one  of  the  defendants,  I 
confess  that,  as  at  present  advised,  *I  feel  a  difficulty  in  concurring 
in  opinion  with  the  rest  of  the  Court ;  but  it  is  unnecessary  to 
say  whether  the  witness  was  rightly  rejected  on  two  grounds,  if  one 
of  those  grounds  was  sufficient  for  the  purpose. 

Rule  discharged. 


1842. 
Feb,  12. 

£xeh,  of 
Pleas. 

[629  J 


SPONG  V.  WEIGHT. 

(9  Meeson  &  Welsby,  629--635 ;  S.  C.  12  L.  J.  Ex.  144.) 

Debt  on  a  bill  of  exchange  by  payee  against  acceptor  for  20/.  Pleas, 
first,  except  as  to  10/.  11«.,  parcel  &c.,  a  set-off  for  board  and  lodging; 
and  as  to  the  sum  of  10/.  11^.,  payment  of  that  sum  into  Court  Replica- 
tion, that  the  alleged  debts  and  causes  of  set-off  did  not  accrue  within  six 
years  before  the  commencement  of  the  suit,  concluding  to  the  country :  to 
which  the  defendant,  by  his  rejoinder,  added  the  similiter.  At  the  trial, 
the  plaintiff  having  proved  his  case,  and  the  defendant  his  set-off,  the 
latter  put  in  a  letter  from  the  plaintiff  to  the  defendant,  in  which  the 
following  passages  were  relied  upon,  to  take  the  case  out  of  the  statute : 
'*  Before  closing  this,  I  have  to  request  you  will  be  pleased  to  send  me  in 
any  bill  or  what  demand  you  have  to  make  on  me,  and  if  just,  I  shall  not 
give  you  the  trouble  of  going  to  law.  If  you  refer  to  your  books,  you  will 
find  the  last  payment  I  made  you  was  in  May,  1839 ;  the  day  I  have  forgot. 
I  shall  leave  town  to-morrow,  but  shall  be  back  in  a  few  days,  for  a  month, 
and  if  you  will  bring  my  bill  in  here  to  me  by  eleven,  I  shall  be  at  your 
service :  '*  Held,  that  this  was  not  a  sufficient  admission  to  take  the  case 
out  of  the  Statute  of  Limitations. 

Debt  by  the  drawer  against  the  acceptor  of  a  bill  of  exchange  for 
20{.,  payable  to  the  drawer's  own  order  three  months  after  date, 
with  counts  for  money  lent,  and  on  an  account  stated. 

Fleas,  first,  except  as  to  101.  Us.,  parcel  &c.,  a  set-off  for  board 
and  lodging  &c.  with  the  foUoiving  averment :  **  which  said  sum  of 
money  so  due  to  the  defendant  as  aforesaid  exceeds  the  supposed 
debt  above  demanded,  except  as  in  the  introductory  part  of  this  plea 
mentioned,  and  all  damages  by  the  plaintiff  sustained  by  reason  of 
the  detention  thereof,  and  out  of  which  said  sum  he  the  defendant 
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is  ready  and  willing  &c.**      Verification.      And  as  to  the  sum  of       spono 
10^.  Us,,  payment  into  Court  of  that  sum,  and  that  he  the  defendant      wright. 
never  was  indebted  to  the  plaintiff  to  a  greater  amount  than  the 
sum  of  101.  lis.,  in  *re8peet  of  the  cause  of  action  in  the  introductory       [  ♦630  ] 
part  of  the  plea  mentioned.     Verification. 

Beplication  to  the  first  plea,  that  the  several  alleged  debts  and 
causes  of  set-off  in  the  said  first  plea  mentioned  did  not,  nor  did 
any  or  either  of  them,  accrue  to  the  defendant  within  six  years  before 
the  commencement  of  the  suit,  concluding  to  the  country.  To  the 
second  plea  the  plaintiff  replied,  taking  the  money  out  of  Court  in 
satisfaction  of  the  causes  of  action,  as  to  the  said  sum  of  lOL  lis. 

The  defendant,  by  his  rejoinder  to  the  first  replication,  added  the 
aimiliter. 

The  particulars  of  the  plaintiff's  demand  were,  to  recover  the 
amount  of  the  bill  of  exchange  for  202.,  set  out  in  the  declaration, 
with  interest  thereon,  and  for  money  lent ;  and  also  2{.,  the  amount 
of  an  I.  0.  U.  of  the  defendant,  dated  Slst  July,  1841,  under  the 
account  stated. 

The  particulars  of  set-off  were  for  fifteen  weeks'  board  and  lodging, 
at  168.  per  week,  121. ;  so  that,  with  the  sum  paid  into  Court,  it 
exceeded  the  plaintiff's  demand. 

At  the  trial  before  Bolfe,  B.,  at  the  Middlesex  sittings  in  Hilary 
Term,  the  plaintiff  proved  his  case  by  producing  and  proving  the 
bill  on  which  the  action  was  brought.  The  defendant,  in  answer, 
proved  that,  in  the  year  1835,  the  plaintiff  resided  and  boarded  and 
lodged  with  him,  the  defendant,  for  nearly  four  months.  The 
following  letter,  written  in  November  last,  from  the  plaintiff  to  the 
defendant,  was  given  in  evidence  to  take  the  case  out  of  the  Statute 
of  Limitations : 

**  Sir, — I  have  this  day  placed  in  my  solicitors'  hands,  Messrs. 
Baker  and  Parsons,  your  bill,  with  the  order  on  my  banker  for  the 
same,  for  which  you  received  twenty  sovereigns,  which  my  banker 
can  prove  ;  consequently  I  suppose  there  will  be  but  little  difficulty 
in  obtaining  the  same  by  a  course  of  law*  I  have  now  given  you 
ample  time  for  consideration  ;  and  you  still  feel  disposed  to  oblige 
me  to  this  course,  my  having  no  other  way  of  obtaining  it.  I  *hope  [  *<>3i  ] 
you  will  not  have  to  regret  the  step  you  have  taken,  besides  that  of 
paying  the  money.  I  need  not  put  you  in  mind  of  the  threat  you 
held  out  to  me.  I  deny  having  tried  to  injure  you,  nor  do  I  yet  feel 
disposed  to  do  so.     You  have  my  full  permission  to  carry  your 
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Spono        threats  into  execution,  which  if  you  can,  you  will,  I  am  sure.    Before 
Wbight.      closing  this,  I  have  to  request  you  will  be  pleased  to  send  me  in  any 
bill  or  what  demand  you  have  to  make  on  me ;  and  if  just,  I  shall 
not  give  you  the  trouble  of  going  to  law. 

''  If  you  refer  to  your  books,  you  will  find  the  last  payment  I 
made  you  was  in  May,  1839  ;  the  day  I  have  forgot,  but  it  is  on  the 
stamp  receipt  with  the  bill,  which  I  left  this  day  :  but  I  think  it  was 
the  9th  or  29th — no  matter  the  day.  I  shall  leave  town  to-morrow, 
but  shall  be  back  in  a  few  days,  for  a  month,  and  if  you  will  bring 
ray  bill  in  here  to  me  by  eleven,  I  shall  be  at  your  service,  after 
which  it  will  be  out  of  my  hands  entirely. 

"  Yours  obediently, 

"  G.  A.  Spong." 

This  letter  the  defendant  contended  was  sufficient  to  take  the  case 
out  of  the  statute ;  the  le&med  Judge,  however,  was  of  a  different 
opinion ;  and  the  jury,  under  his  Lordship's  direction,  found  a 
verdict  for  the  plaintiff  for  91.  16s.,  leave  being  reserved  to  the 
defendant  to  move  to  enter  a  verdict  for  him,  if  the  Court  should  be 
of  opinion  that  it  was  sufficient.  Montague  Smith  having  obtained 
a  rule  accordingly,  either  to  enter  a  verdict  for  the  defendant,  or  for 
a  repleader,  on  the  ground  that  there  was  no  proper  issue  joined  on 
the  replication  of  the  Statute  of  Limitations,  on  the  authority  of 
Whcatley  v.  JVilliatns  (1), 

Creasy  showed  cause : 

The  letter  was  insufficient  to  take  the  case  out  of  the  statute.  In 
[  ♦632  ]  Starkie  on  Evidence,  *vol.  2,  p.  666  (2),  the  following  is  the  rule 
deduced  from  the  recent  cases:  **From  the  late  decisions  on  the 
effect  of  an  acknowledgment  under  the  provisions  of  the  stat.  21 
Jac.  I.  c.  19,  where  all  the  former  cases  were  brought  under  con- 
sideration, the  result  seems  to  be  that,  to  repel  the  limiting  power 
of  the  statute,  it  must  either  amount  to  an  express  promise,  or  to  so 
clear  an  admission  of  a  still  subsisting  liability,  that  a  promise  must 
necessarily  be  implied.*'  Now  here  there  is  clearly  no  express 
promise,  nor  any  clear  admission  of  a  liability.  The  plaintiff  merely 
asks  the  defendant  to  send  him  in  any  bill  or  demand  he  has  to 
make  on  him,  and  if  just,  he  will  not  give  him  the  trouble  of  going 
to  law  ;  which  is  nothing  like  a  promise  or  admission  of  liability. 
This  rule  was  obtained  on  the  authority  of  Colledge  v.  Horn  (3),  and 

(1)  1  M.  &  W.  533.  (3)  28  E.  R.  606  (3  Bing.  119;  10 

(2)  3rd  edition.  Moore,  431}. 
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Waller  V,  Lacy  {i).  In  Colledge  v.  Horn,  the  letter  was  this:  **I  Spong 
have  received  yours  respecting  the  plaintiff's  demand ;  it  is  not  a  Wbioht. 
just  one ;  I  am  ready  to  settle  the  account  whenever  the  plaintiff 
thinks  proper  to  meet  on  the  business  ;  I  am  not  in  his  debt  90Z.,  nor 
anything  like  that  sum  ;  shall  be  happy  to  settle  the  difference  by 
his  meeting  me."  There  is  the  important  distinction  that  the  party 
uses  the  terms,  "  shall  be  happy  to  settle  the  difference,"  which 
admits  something  due  ;  and  then,  that  parol  evidence  may  be  given 
to  determine  the  amount,  is  not  disputed.  So  in  Waller  v.  Lacy, 
the  defendant  having  a  claim  against  the  plaintiff,  the  latter  wrote 
at  the  foot  of  his  bill  **  By  Mr.  Lacy's  bill,"  leaving  a  blank  for  the 
amount.  He  then  wrote  below :  **  Agreeably  to  your  request  above 
I  send  you  my  bill,  which  I  will  thank  you  to  peruse,  and  if  correct, 
favour  me  with  a  bill  for  the  balance."  There  the  word  balance 
necessarily  implied  that  something  was  due.  But  here  there  is 
nothing  of  the  sort,  and  no  admission  of  anything  being  due,  as  in 
those  cases.  *There  is,  indeed,  a  condition,  that  if  the  demand  is  C  *<5'^3  ] 
just,  the  plaintiff  will  satisfy  it ;  but  that  is  nothing  like  an  admis- 
sion of  anything  being  due.  He  then  goes  on  to  desire  the  defendant 
to  refer  to  his  books  to  see  what  payments  have  been  made.  That 
may  be  an  admission  that  there  have  been  dealings  between  them ; 
but  that  is  not  sufficient ;  there  must  be  an  admission  of  a  subsisting 
debt.  Then  there  is  the  allusion  to  his  leaving  town,  but  that  he 
shall  be  back  in  a  few  days,  for  a  month,  and  if  the  defendant  will 
bring  his  bill  to  him,  he  shall  be  at  his  service.  But  that  carries 
the  case  no  further. 

(Aldbrson,  B.  :  Have  the  cases  gone  further  than  this,  that  an 
absolute  admission  of  some  debt  being  due  is  sufficient ;  and  that 
that  admission  may  be  coupled  with  evidence  to  prove  the  amount  (2)? 
I  had  occasion  to  consider  this  matter  very  fully  in  the  case  of 
Cheslyn  v.  Dalhy  (3),  and  I  there  said  that  I  apprehended  it  must  be 
considered  as  fully  established,  that  a  general  promise  in  writing  to 
pay,  not  specifying  any  amount,  but  which  can  be  made  certain  as 
to  the  amount  by  extrinsic  evidence,  is  sufficient  to  take  the  case 
out  of  the  operation  of  the  Statute  of  Limitations.  Here,  however, 
the  party  says,  if  the  demand  is  a  just  one  he  will  pay  it.) 

In  Morrell  v.  Frith  (4),  the  defendant  wrote  in  answer  to  a  letter 

(1)  56  E.  E.  291  (1  Man.  &  G.  54 ;  Fletcher,  38  E.  E.  688  (1  Or.  &  M.  623). 
1  Scott,  N.  E.  186).  (3)  47  E.  E.  384  (4  Y.  &  C.  238). 

(2)  He    referred    to    Lechmere    v.  (4)  49  E.  E.  659  (3  M.  &  W.  402). 
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from  the  plaintiff's  attorney,  as  follows:  "  Sir, — Since  the  receipt 
of  your  letter,  and  indeed  for  some  time  previously,  I  have  been 
in  almost  daily  expectation  of  being  enabled  to  give  a  satisfactory'' 
reply  to  your  first  application  respecting  the  demand  of  Messrs. 
Morrell  against  me.  I  propose  being  in  Oxford  to-morrow  morning, 
when  I  will  call  on  you  upon  the  matter. — W.  C.  Frith:"  and  this 
was  held  an  insufficient  acknowledgment  under  the  statute. 
He  was  then  stopped  by  the  Court. 

Montague  Smith,  in  support  of  the  rule: 

The  letter  is  an  admission  of  some  bill  being  due  from  the 
plaintiff  to  the  defendant,  and  that  is  sufficient,  coupled  with  proof 
of  a  demand  being  in  fact  due.  It  does  not  appear  that  the  letter 
was  written  in  answer  to  any  application,  but  from  a  consciousness 
that  the  defendant  had  a  demand  against  the  writer  to  some 
amount.  He  says,  "  Before  closing  this,  I  have  to  request  you  will 
be  pleased  to  send  in  any  bill,  or  what  demand  you  have  to  make 
on  me."  He  then  refers  to  payments,  which  must  be  payments 
on  account  of  something  due,  and  says,  "  if  you  will  bring  my  bill 
to  me  by  eleven,  I  shall  be  at  your  service;"  that  imports  that 
there  was  something  due,  to  be  then  accounted  for,  and  which  the 
plaintiff  was  ready  to  pay. 

(Alderson,  B.  :  He  admits  there  is  some  demand  upon  him,  but 
he  does  not  admit  it  is  a  just  one.  It  does  not  appear  to  me  to  be 
any  admission  of  a  just  demand.) 

Then  there  must  be  a  repleader  (i). 


IN  THE  EXCHEQUER  CHAMBER. 


1842. 

Feb,  21. 

Exchemwr 
Chanwer, 

[  <>43  ] 


TUENEE  V.   DOE  d.   BENNETT  (a). 

(9  Meeson  &  Welsby,  643—647  ;  S.  0.  11  L.  J.  Ex.  453.) 

A.,  in  1817,  let  B.  into  possession  of  a  farm  as  tenant  at  will,  and  in 
1827,  A.  entered  upon  the  land  without  B.*s  consent,  and  cut  and  cairied 
away  stone  therefrom :  Held,  on  error  in  the  Exchequer  Chamber,  that  this 
entry  amoimted  to  a  determination  of  the  estate  at  will. 

In  1829,  B.,  being  one  of  the  assessors  for  the  land-tax  in  the  parish, 

(1)  The  question  as  to  the  admission  has  ceased  to  be  of  importance. — ^A.  C. 

haying  been  disposed  of  during  the  (2)  See  this  case  discussed  in  2  Sm. 

argument,   the  judgment   dealt  only  L.  C.  11th  ed.  pp.  681  tt  $tq, — ^A.  C. 
with  the  question  of  pleading,  which 
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signed  an  assessment,  in  which  he  was  named  as  the  occupier  of  the  farm, 
and  A.  as  the  proprietor :  Held,  that  this  was  evidence  whence  the  jury 
might  infer  that  a  new  tenancy  at  will  had  been  created  between  the 
parties. 

In  this  case,  a  new  trial  having  been  granted  on  the  ground  of 
misdirection  (i),  the  cause  was  tried  again  before  Gurney,  B.,  at 
the  Gloucestershire  Spring  Assizes,  1841.  The  facts  proved  were 
substantially  the  same  as  on  the  first  trial ;  and  the  learned  Judge, 
in  accordance  with  the  *law  laid  down  by  the  Court  of  Exchequer, 
stated  to  the  jury,  in  summing  up,  that  the  acts  of  the  lessor  of  the 
plaintiff  amounted  to  a  determination  of  the  defendant's  original 
tenancy  at  will,  and  that  it  was  for  them  to  consider  whether  a 
new  tenancy  at  will  had  been  created  by  the  parties ;  and  that  if 
they  thought  it  had,  they  must  find  for  the  lessor  of  the  plaintiff, 
because  such  tenancy  at  will  would  not  be  determined,  under  any 
construction  of  the  stat.  3  &  4  Will.  IV.  c.  27,  ss.  2  and  7,  until  1821, 
and  this  ejectment,  having  been  commenced  in  Easter  Term,  1840, 
would  be  within  twenty  years  of  the  determination  of  such  tenancy. 
To  this  direction  the  defendant's  counsel  tendered  a  bill  of  excep- 
tions: and  a  verdict  having  been  found  for  the  plaintiff,  a  writ 
of  error  was  brought,  which  was  argued  in  this  Court  in  last 
Michaelmas  vacation  (2),  by  Kelly,  for  the  plaintiff  in  error,  and  by 
the  Solicitor-General,  for  the  defendant  in  error.  The  arguments 
were  in  substance  the  same  as  those  urged  in  the  Court  below. 

Cur,  adv.  vulL 
The  judgment  of  the  Court  was  now  delivered  by 

Lord  Denman,  Ch.  J. : 

In  this  case  it  appeared  in  evidence  that  the  lessor  of  the 
plaintiff,  being  seised  in  fee  of  the  farm  in  question  under  the  will 
of  his  uncle,  let  the  defendant  into  possession  as  tenant  at  will  in 
the  year  1817,  the  defendant  having  married  the  sister  of  the  lessor 
of  the  plaintiff,  and  being  entitled  in  her  right  to  an  annuity  under 
the  same  will.  The  defendant  remained  in  possession  till  the  time 
of  this  action,  but  never  paid  any  rent.  In  1820,  the  parish 
authorities  wished  to  cut  a  drain  through  the  farm,  and  applied 
to  the  defendant  for  leave,  who  was  *not  willing  that  it  should  be 
done:  they  then  applied  to  the  lessor  of  the  plaintiff  for  leave, 


Turner 

t. 

DoBd. 

Bennett. 


[  *644  ] 


[♦645] 


(1)  See  the  case  reported,  56  R.  E. 
692  (7  M.  &  W.  226). 

(2)  Dec.  14th,  before  Lord  Denman, 


Ch.  J.,  Tindal,  Ch.  J.,  Patteson,  J., 
Williams,  J.,  Coleridge,  J.,  Coltman, 
J.,  and  Maiile,  J. 
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TUBNEB 

V. 

DoBd. 
Benkett. 


[  ♦646  ] 


which  he  gave,  and  it  was  done.  In  the  subsequent  years  of  1828, 
1825,  and  1827,  stones  were  dug  at  a  quarry  on  the  farm  by  the 
order  of  the  lessor  of  the  plaintiff,  and  trees  planted  by  him  on  the 
farm  at  different  times.  In  the  year  1829,  the  defendant,  being  one 
of  the  assessors  for  the  land-tax  in  the  parish,  signed  an  assessment 
in  which  he  was  named  as  the  occupier  of  the  farm  in  question,  and 
the  lessor  of  the  plaintiff  was  named  as  the  proprietor. 

Under  these  circumstances,  the  learned  Judge  directed  the  jury 
that  the  acts  of  the  lessor  of  the  plaintiff  amounted  to  a  determina- 
tion of  the  tenancy  at  will,  and  that  it  was  for  them  to  consider 
whether  a  new  tenancy  at  will  had  been  created  by  the  parties ; 
and  that  if  they  thought  it  had,  they  must  find  for  the  lessor  of  the 
plaintiff,  because  such  tenancy  at  will  would  not  be  determined, 
under  any  construction  of  the  stat.  8  &  4  Will.  IV.  c.  27,  ss.  2  and  7, 
before  1821,  and  this  ejectment  being  brought  in  Easter  Term,  1840, 
would  be  within  twenty  years.  A  bill  of  exceptions  was  tendered, 
and  it  has  been  argued  before  us  that  this  direction  was  wrong,  for 
that  the  learned  Judge  should  have  put  a  question  to  the  jury,  whether 
the  acts  of  the  lessor  of  the  plaintiff  were  done  with  intention  to 
determine  the  will,  in  which  case  only  they  would  so  operate ;  and 
also  that  there  was  no  evidence  of  a  new  tenancy  at  will,  but  the 
possession  of  the  defendant  after  those  acts,  if  the  will  was  deter- 
mined, amounted  to  a  tenancy  by  sufferance  only ;  and  in  either 
case,  the  time  of  the  right  of  entry  first  accruing,  according  to  the 
true  construction  of  the  8  &  4  Will.  IV.  c.  27,  was  at  the  end  of  one 
year  from  the  original  taking  in  1817. 

We  do  not  think  it  necessary  to  determine  what  is  the  true  con- 
struction of  that  statute,  inasmuch  as  we  are  of  opinion  that  the 
direction  of  the  learned  Judge  was  quite  correct,  and  as  the  jury 
found  that  a  new  tenancy  at  will  *wafl  created  after  1820,  this 
ejectment  was  brought  in  proper  time,  whatever  may  be  the  true 
construction  of  the  statute. 

The  intent  of  an  entry  is  undoubtedly  in  many  cases  important, 
but  in  the  case  of  a  tenancy  at  will,  whatever  be  the  intent  of  the 
landlord,  if  he  do  any  act  upon  the  land,  for  which  he  would  other- 
wise be  liable  to  an  action  of  trespass  at  the  suit  of  the  tenant,  such 
act  is  a  determination  of  the  will,  for  so  only  can  it  be  a  lawful  and 
not  a  wrongful  act.  This  appears  to  be  clear  from  the  passages  cited 
in  argument  from  Co.  Litt.  65  b,  57  b,  and  245  b,  and  none  of  the 
cases  cited  on  the  other  side  lead  to  a  contrary  conclusion.  See  also 
the  judgment  in  7  M.  &  W.  232,  after  the  first  trial  of  this  cause. 
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Now  it  is  clear  in  this  case,  that  an  action  of  trespass  would  have 
lain  against  the  lessor  of  the  plaintiff  at  the  suit  of  the  defendant, 
for  the  cutting  of  the  drain  in  1820,  which  was  done  by  his  permis- 
sion and  authority,  after  the  defendant  had  refused  to  allow  it, 
unless  that  act  be  referred  to  the  right  of  the  lessor  of  the  plaintiff 
to  enter  and  determine  the  will  at  any  time.  The  act  must  there- 
fore be  referred  to  such  right,  and  the  tenancy  at  will  was  clearly 
determined.  When  it  had  been  so  determined,  the  defendant  either 
became  a  mere  trespasser,  or  a  tenant  by  sufferance,  and  for  our 
present  purpose  it  is  immaterial  to  decide  which.  If  however 
nothing  had  been  done  after  that  cutting  of  the  drain  to  constitute 
a  new  tenancy,  it  would  have  been  necessary  to  construe  the  stat. 
3  &  4  Will.  IV.  c.  27,  whether  the  defendant  continued  a  mere 
trespasser,  or  might  be  treated  as  a  tenant  by  sufferance.  But  we 
find  that  in  1829  the  defendant  signs  an  assessment  in  a  form 
which  can  hardly  be  reconciled  to  any  state  of  things  except  a 
rightful  tenancy  of  some  sort,  and  none  other  appearing,  and  no 
rent  being  paid,  there  must  be  a  tenancy  at  will.  At  all  events, 
that  document  was  evidence  to  go  to  a  jury  as  to  the  creation  of  a 
new  tenancy,  which  is  sufficient  to  *show  that  the  learned  Judge 
was  right  in  so  leaving  it  to  them. 
The  judgment  of  the  Court  below  must  therefore  be  affirmed. 

Judgment  affirmed. 


TUBNBB 
V. 

DoEd. 
Bennbtt. 


[  '647  ] 


LOOSEMOEE  v.  EADFOED  (1). 

(9  Meeson  &  Welsby,  657-659 ;  S.  C.  11  L.  J.  Ex.  284;  I  Dowl.  N.  S.  881.) 

The  plaintiff  and  defendant  being  joint  makers  of  a  promissory  note, 
the  defendant  as  principal  and  the  plaintiff  as  his  surety,  the  defendant 
covenanted  with  the  plaintiff  to  pay  the  amount  to  the  payee  of  the  note 
on  a  given  day,  but  made  default :  Held,  in  an  action  on  this  covenant, 
that  the  plaintiff  was  entitled,  though  he  had  not  paid  the  note  to  recover 
the  full  amount  of  it  by  way  of  damages. 

Covenant.  The  declaration  stated,  that  whereas  the  defendant, 
before  and  at  the  time  of  the  making  of  the  indenture  hereinafter 
mentioned,  was  indebted  to  H.  D.  and  G.  B.  in  the  sum  of  400Z., 
secured  to  them  by  a  promissory  note  made  by  the  defendant,  and 
by  the  plaintiff  as  the  defendant's  surety,  and  in  95i.  5s.  9d,  for 
interest  thereon ;  and  thereupon,  by  a  certain  indenture  (2)  bearing 
date  &c.,  made  between  the  defendant  of  the  one  part,  and  the 

(1)  Distinguished  in  TFi(/ae/^  V.  <S'c7(!ooZ  (2)  Misprinted    **  indorsement "  in 

for  Indigent  Blind  (1882)  8  Q.  B.  D.  9  M.  &  W.  The  other  reports  give  it 
357,  367,  51  L.  J.  Q.  B.  330.— A.  C.  correctly. 


1842. 
April  16. 

Exch.  of 
Pleas, 

[657] 
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LoosEMORB  plaintiff  of  the  other  part,  the  defendant  covenanted  with  the 
Radfobd.  plaintiff,  that  he  the  defendant  would  well  and  truly  pay  to  the 
said  H.  D.  and  G.  B.  the  sum  of  400Z.,  with  interest  as  aforesaid, 
on  the  18th  day  of  August  then  next.  Breach,  that  the  defendant 
did  not  pay  to  the  said  H.  D.  and  G.  B.,  or  either  of  them,  the  said 
sum  of  4002.  and  interest,  or  any  part  thereof,  on  the  said  ISth  day 
of  August,  or  at  any  other  time. 

The  defendant  pleaded  payment  into  Court  of  Is.  and  no  damages 
tdtra,  which  latter  averment  was  traversed  by  the  replication. 

At  the  trial  before  Lord  Abinger,  G.  B.,  at  the  Middlesex  sittings 
after  Hilary  Term,  it  appeared  that  the  defendant  being  in  embar- 
rassed circumstances,  the  payees  had  informed  the  plaintiff  that 
they  should  hold  him  liable  upon  the  note,  whereupon  he  obtained 
from  the  defendant  the  deed  mentioned  in  the  declaration.  The 
note  was  still  unpaid  at  the  time  of  the  trial :  and  it  was  objected 
that  the  plaintiff  was  therefore  entitled  to  recover  nominal  damages 
only.  The  Lord  Chief  Baron  overruled  the  objection,  and  under 
his  direction  the  plaintiff  had  a  verdict,  damages  500^. 

Erie  now  moved  for  a  new  trial,  on  the  ground  of  misdirection  : 

[  ♦658  ]  The  plaintiff,  not  having  actually  paid  any  *money  on  the  note, 

has  suffered  no  substantial  injury,  and  is  entitled  to  nominal 
damages  only.  The  money  might  have  been  paid  by  the  defen- 
dant after  the  day  of  payment  mentioned  in  the  covenant.  The 
action  is  prematurely  brought.  In  Havibleton  v.  Veere(i),  where 
the  plaintiff  declared  for  an  injury  in  procuring  his  apprentice  to 
depart  from  his  service,  and  for  the  loss  of  his  service  for  the 
whole  residue  of  his  term  of  apprenticeship,  and  the  jury  assessed 
the  damages  generally,  the  judgment  was  arrested  on  the  ground 
that  the  term  had  not  expired  when  the  action  was  brought.  Here 
the  plaintiff  had  no  substantial  cause  of  action  until  after  payment 
of  the  note  by  him.  There  is  nothing  to  prevent  the  payees  of  the 
note  from  suing  the  defendant,  in  which  case  he  will  have  to  pay 
the  money  twice  over. 

Parke,  B.  : 

I  think  there  ought  to  be  no  rule.  This  is  an  absolute  and 
positive  covenant  by  the  defendant  to  pay  a  sum  of  money  on  a 
day  certain.  The  money  was  not  paid  on  that  day,  nor  has  it  been 
paid  since.      Under  these  circumstances,  I  think  the  jury  were 

(1)  2  Saund.  169. 
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warranted  in  giving  the  plaintiff  the  full  amount  of  the  money  due  Loosbmobb 
upon  the  covenant.  If  any  money  had  been  paid  in  respect  of  radfodd. 
the  note  since  the  day  fixed  for  the  payment,  that  would  relieve  the 
plaintiff  pro  tanto  from  his  responsibility.  The  defendant  may 
perhaps  have  an  equity  that  the  money  he  may  pay  to  the  plaintiff 
shall  be  applied  in  discharge  of  his  debt :  but  at  law  the  plaintiff  is 
entitled  to  be  placed  in  the  same  situation  under  this  agreement,  as 
if  he  had  paid  the  money  to  the  payees  of  the  bill. 

Aldebson,  B.  : 

The  question  is,  to  what  extent  has  the  plaintiff  been  injured  by 
the  defendant's  default  ?  Certainly  to  the  amount  of  the  money 
that  the  defendant  ought  to  *have  paid  according  to  his  covenant.  [  '669  ] 
The  case  resembles  that  of  an  action  of  trover  for  title-deeds,  where 
the  jury  may  give  the  full  value  of  the  estate  to  which  they  belong 
by  way  of  damages,  although  they  are  generally  reduced  to  40^.  on 
the  deeds  being  given  up. 

GuRNEY,  B.,  and  Rolfe,  B.,  concurred. 

Rule  refused. 

DOE  D.   SOPHIA  LEWIS  v.  WILLIAM   LEWIS  (1).       /s^^. 

^   '            AjfHl  18. 
(9  Meeson  &  Welsby,  662—664;  S.  0.  11  L.  J.  Ex.  305  ;  6  Jur.  375.)  

Where  a  lessee  of  lands  demised  to  him,  hia  heirs  and  assigns,  for  lives,  Pleoi. 

devised  the  premises  for  the  residue  of  the  teim  to  W.  J.  L.  and  his  assigns,         r  5^2  "I 
who  died  intestate:  Held,  that  the  premises  did  not  go  to  the  heir  of 
W.  J.  L.,  but,  to  his  personal  representative,  under  the  Stat,  of  Frauds, 
29  Car.  II.  c.  3,  s.  12  (2). 

Ejectment.  The  cause  was  tried  before  Maule,  J.,  at  the  last 
Assizes  at  Carmarthen,  when  a  verdict  was  taken  for  the  plaintiff 
by  consent,  with  liberty  to  the  defendant  to  move  to  enter  a  verdict 
or  a  nonsuit,  according  to  the  opinion  of  the  Court  upon  the  facts 
of  the  case,  which  were  as  follows  :  William  Lewis,  the  grandfather 
of  the  defendant,  being  possessed  of  a  lease  granted  to  him  by  one 
Nathaniel  Morgan,  to  hold  to  him  the  said  William  Lewis,  his 
heirs  and  assigns,  for  the  lives  of  three  persons  named  in  the  lease, 
one  of  whom  was  still  living,  by  his  will,  dated  the  25th  of  March, 
1817,  devised  the  premises  in  question  to  his  son  W.  J.  Lewis,  and 
his  assigns,  during  the  residue  of  the  lease,  subject  to  the  payment 

(1)  Followed  in  Re  Inman,  Inman  v.  (2)  Repealed  by  the  Wills  Act,  1837 

Inman  [1903]  1  Ch.  241,  72  L.  J.  Ch.      (7  Will.  IV.  &  1  Vict.  c.  26),  s.  2:  see 
120.— A.  C.  now  8.  6  of  that  Act.— -cV.  C. 
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DoK  d.       of  the  rent  and  the  performance  of  the  covenants.     W.  J.  Lewis, 

r,  the  son,  having  died  intestate  in  possession  of  the  premises,  the 

Lewis,       defendant  took  possession  of  them  as  his  nephew  and  heir-at-law. 

[  •663  ]       This  ejectment  was  brought  by  the  administratrix  *of  W.  J.  Lewis, 

and  the  question  was  whether  the  leasehold  premises  belonged  to 

the  personal  representative  or  to  the  heir. 

John  Wilson  now  moved  accordingly  : 

This  case  raises  a  question  about  which  much  doubt  exists  in  the 
profession.  The  original  lease  to  Wm.  Lewis,  the  grandfather, 
having  created  a  real  estate  pur  autre  vie  in  him  and  his  heirs,  the 
right  of  the  heirs  to  take  as  special  occupants  could  not  be  taken 
away  without  the  use  of  technical  language  in  the  will  sufficient  for 
that  purpose  ;  but  this  will,  so  far  from  containing  any  words  of 
that  description,  devises  the  premises  to  Wm.  Lewis  and  his 
assigns, — a  word  which  is  construed  to  mean  heir  or  executor 
according  to  the  subject-matter  of  the  devise ;  where  it  is  real  estate 
it  goes  to  the  heir,  where  personal,  to  the  executor  or  administrator. 
This  was  an  estate  of  freehold,  and  the  defendant,  being  the  heir, 
would  be  considered  the  assignee  in  law:  Williams  v.  Jekyl{i), 
Where  the  designation  is  equivocal,  it  has  been  held  that  the  title  of 
the  heir  is  preferable  to  that  of  the  executor :  Atkinson  v.  Baker  (2). 

Pabee,  B.  : 

It  has  been  said  that  much  doubt  exists  in  the  profession  as  to 
the  question  which  has  been  raised  in  this  case  ;  but  I  do  not  see 
why  such  doubt  should  have  existed.  Originally  there  was  a 
special  occupant  designated  in  the  lease  to  William  Lewis,  the 
grandfather,  his  heirs  and  assigns;  but  when  the  grandfather 
devised  the  premises  to  W.  J.  Lewis,  the  son,  and  his  assigns,  he 
thereby  defeated  the  title  of  his  heirs  as  special  occupants,  and  the 
devisee  continued  to  hold  the  property  to  himself  and  his  assigns 
for  the  residue  of  the  term.  The  utmost  that  could  be  said 
is,  that  if  W.  J.  Lewis  the  son  had  made  an  assignment  of  the 
[  *664  ]  lease,  perhaps  his  assignee  '''would  be  entitled  to  hold  the  estate  as 
special  occupant ;  but  where,  as  is  the  case  here,  he  makes  no 
assignment  at  all,  it  falls  within  the  express  words  of  the  Statute 
of  Frauds,  29  Car.  II.  c.  3,  s.  12,  which  provides  that,  in  case 
there  shall  be  no  special  occupant  of  an  estate  held  pur  autre  vie 
it  shall  go  to  the  executors  or  administrators  of   the  party  that 

(1)2  Ves.  Sen.  681.  (2)  4  T.  B.  229. 
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had  the  estate  thereof.  Now  here  there  is  no  special  occupant,  the 
title  of  the  first  lessee  having  been  put  an  end  to  by  the  will ;  the 
land  has  been  held  under  a  tenancy  pur  autre  vie  to  W.  J.  Lewis 
the  son,  and  his  assigns;  and  as  he  died  without  creating  any 
assigns,  the  property  goes  to  his  personal  representative.  It  is 
said,  however,  that  although  there  was  here  no  express  assignment 
by  W.  J.  Lewis  the  son,  the  pr(^erty  may  go  to  his  heir,  as  being 
the  assign  in  law ;  but  it  must  be  remembered  that  this  is  a  devise 
under  the  stat.  29  Car.  II.  c.  3,  not  under  the  Statute  of  Wills, 
relating  to  an  estate  in  fee-simple;  and  I  do  not  think  that 
*' assigns"  can  be  considered  as  comprised  under  the  words 
**  heirs,  executors,  or  administrators,"  used  in  that  statute.  The 
word  "assign"  does  not  mean  "heir;"  it  means  a  person 
substituted  for  another  by  an  act  of  some  kind  or  other ;  and  as 
the  devisee  has  not  done  any  act  to  appoint  any  assign,  the 
property  must  go  to  his  administratrix. 


Aldebson,  B.,  and  Eolfb,  B.,  concurred. 


Rule  refused. 


DOEd. 
Lewis 

V. 

Lewis. 


KIDDELL  V.  BURNAED(I). 

(9  Meeson  &  Welsby,  668-671 ;  S.  C.  11  L.  J.  Ex.  268 ;  2  Car.  &  M.  291 ; 

6  Jur.  327.) 

The  term  **  sound,"  in  a  warranty  of  a  horse  or  other  animal,  implies  the 
absence  of  any  disease  or  seeds  of  disease  in  the  animal  at  the  time,  which 
actually  diminishes  or  in  its  progress  will  diminish  his  natural  usefulness 
in  the  work  to  which  he  would  properly  and  ordinarily  be  applied. 

Assumpsit  to  recover  damages  for  the  breach  of  a  warranty  of 
the  soundness  of  three  bullocks. 

The  defendant  pleaded  two  pleas,  traversing  the  warranty  and 
the  unsoundness. 

At  the  trial  before  Erskine,  J.,  at  the  last  Spring  Assizes  for  the 
county  of  Somerset,  it  appeared  that  the  bullocks  in  question  had 
been  sold,  with  a  warranty  of  soundness,  by  the  defendant  to  the 
plaintiff  at  a  fair,  and  that  the  plaintiff  immediately  put  them 
into  a  drove,  and  sent  them  on  a^journey  of  considerable  length. 
It  was  proved  that  after  the  bullocks  had  been  bought  they  appeared 
very  weak,  and  exhibited  appearances  of  unsoundness,  in  scouring 
more  than  usual,  which  was  confirmed  during  the  journey,  as  one 
of  them  died,  and  the  other  two  were  afterwards  sold  by  the 
plaintiff  at  a  much  less  price  than  he  had  paid  for  them.     The 

(1)  Hvlyday  v.  Nvrman  (1858)  28  L.  J.  Q.  B.  9. 


1842. 
Ajtril  20. 

Exch.  of 
Pleas. 

[6B8  ] 
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KiDDKLL  learned  Judge  told  the  jury,  that  in  order  to  entitle  the  plaintiff  to 
BuBKABD.  recover,  he  must  show  that  at  the  time  of  the  sale  the  beasts  had 
some  disease,  or  the  seeds  of  some  disease,  in  them,  which  woald 
render  them  unfit,  or  in  some  degree  less  fit  for  the  ordinary  use 
to  which  they  would  be  applied.  The  jury  having  under  the  above 
direction  found  a  verdict  for  the  pkintifif,  with  25/.  damages, 

Crowder  now  moved  for  a  new  trial,  on  the  groand  of  mis- 
direction : 

The  learned  Judge  was  not  correct  in  the  mode  in  which  he  left 
the  case  to  the  jury.  If  it  were  held  to  be  correct,  any  slight 
injury  or  disorder,  which  required  only  a  little  attention,  and  could 
be  easily  cured,  would  constitute  an  unsoundness.  In  Garment  v. 
BaiTs  (i),  it  was  laid  down  by  Etre,  Gh.  J.,  that  a  horse  labouring 
[  •669  ]  *under  a  temporary  injury,  which  is  capable  of  being  speedily 
cured  or  removed,  is  not  an  unsound  horse.  The  rule  was  thus 
laid  down  by  Coleridge,  J.,  in  Bolden  v.  Brogden  (2),  that  a 
disease  which  was  not  calculated  permanently  to  render  the  horse 
unfit  for  use,  or  permanently  to  diminish  his  usefulness,  but  which 
with  ordinary  care  would  soon  be  cured,  did  not  amount  to  an 
unsoundness  so  as  to  constitute  a  breach  of  a  warranty.  That 
ruling  would  support  the  defendant's  case.  On  the  other  hand, 
Parke,  B.,  in  Coates  v.  Stevens  (3),  lays  the  rule  down  thus — *'  that 
if  at  the  time  of  the  sale  the  horse  has  any  disease,  which  either 
actually  does  diminish  the  natural  usefulness  of  the  animal,  so  as 
to  make  him  less  capable  of  work  of  any  description,  or  which  in 
its  ordinary  progress  will  diminish  the  natural  usefulness  of  the 
animal,"  such  a  horse  is  unsound. 

(Parke,  B.  :  If  that  is  not  the  rule,  where  is  the  line  to  be  drawn 
between  temporary  and  permanent  illness  or  disease  ?) 

If  that  rule  be  correct,  a  horse  which  is  laid  up  by  illness  of  ever  so 
short  a  duration  is  not  sound.  But  the  learned  Judge  here  laid 
down  the  law  more  strongly  evea  than  that,  in  saying  if  there  were 
any  seeds  of  disease,  the  animal  was  unsound. 

(Parke,  B.  :  He  said,  if  there  were  any  seeds  of  disease  which 
would  render  him  unfit  for  use. 

(1)  2  Esp.  673.  (3)  Id.  137. 

(2)  2  Moody  &  Bob.  118. 
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Aldbrson,  B.  :  That  temporary  unsoundness  may  be  the  com-      kiddell 
mencement  of  permanent  disease.)  Burnard. 

Pabkb,  B.  : 

I  think  there  ought  to  be  no  rule  in  this  case.  The  rule  I  laid 
down  in  Coates  v.  Stevens  is  correctly  reported;  and  I  am  there 
stated  to  have  said,  ''I  have  always  considered  that  a  man  who 
buys  a  horse  warranted  sound,  must  be  taken  as  buying  him  for 
immediate  use,  and  has  a  right  to  expect  one  capable  of  that  use, 
and  of  being  immediately  put  to  any  fair  work  the  owner  chooses. 
The  rule  as  to  unsoundness  is,  that  if  at  *the  time  of  the  sale  the  [  *670  ] 
horse  has  any  disease,  which  either  actually  does  diminish  the 
natural  usefulness  of  the  animal,  so  as  to  make  him  less  capable 
of  work  of  any  description,  or  which  in  its  ordinary  progress  will 
diminish  the  natural  usefulness  of  the  animal ;  or  if  the  horse 
has,  either  from  disease  or  accident,  undergone  any  alteration  of 
structure,  that  either  actually  does  at  the  time,  or  in  its  ordinary 
effects  will  diminish  the  natural  usefulness  of  the  horse,  such  horse 
is  unsound.  If  the  cough  actually  existed  at  the  time  of  the  sale 
as  a  disease,  so  as  actually  to  diminish  the  natural  usefulness  of 
the  horse  at  that  time,  and  to  make  him  then  less  capable  of 
immediate  work,  he  was  then  unsound  ;  or  if  you  think  the  cough, 
which  in  fact  did  afterwards  diminish  the  usefulness  of  the  horse, 
existed  at  all  at  the  time  of  the  sale,  you  will  find  for  the  plaintiff. 
I  am  not  now  delivering  an  opinion  formed  on  the  moment  on  a 
new  subject:  it  is  the  result  of  a  full  previous  consideration.** 
That  is  the  rule  I  have  always  adopted  and  acted  on  in  cases  of 
unsoundness:  although,  in  so  doing,  I  differ  from  the  contrary 
doctrine  laid  down  by  my  brother  Coleridge,  in  the  case  of  Bolden 
V.  Brogden,  which  has  been  referred  to.  I  think  the  word  *' sound" 
means  what  it  expresses,  namely,  that  the  animal  is  sound  and  free 
from  disease  at  the  time  he  is  warranted  to  be  sound.  If,  indeed, 
the  disease  were  not  of  a  nature  to  impede  the  natural  usefulness 
of  the  animal  for  the  purpose  for  which  he  is  used,  as  for  instance, 
if  a  horse  had  a  slight  pimple  on  his  skin,  it  would  not  amount  to 
an  unsoundness:  but  even  if  such  a  thing  as  a  pimple  were  on 
some  part  of  the  body  where  it  might  have  that  effect,  as  for 
instance,  on  a  part  which  would  prevent  the  putting  a  saddle  or 
bridle  on  the  animal,  it  would  be  different.  An  argument  has, 
however,  been  adduced  from  the  slightness  of  the  disease  and 
facility  of  cure ;  but  if  we  once  let  in  considerations  of  that  kind. 
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KiDDELL  where  are  we  to  draw  the  line  ?  A  horse  may  have  a  cold,  which 
BuRNAED.  may  be  cured  in  a  day ;  or  a  fever,  *  which  may  be  cured  in  a  week 
[  ♦671  ]  or  month :  and  it  would  be  diflScult  to  say  where  to  stop.  Of 
course,  if  the  disease  be  slight,  the  unsoundness  is  proportionably 
so,  and  so  also  ought  to  be  the  damages :  and  if  they  were  very 
inconsiderable,  the  Judge  might  still  certify  under  the  statute  of 
Elizabeth  to  deprive  the  plaintiff  of  costs.  But  on  the  question  of 
law,  I  think  the  direction  of  the  Judge  in  this  case  was  perfectly 
correct,  and  that  this  verdict  ought  not  to  be  disturbed.  Were  this 
matter  presented  to  us  now  for  the  first  time,  we  might  deem  it 
proper  to  grant  a  rule,  but  the  matter  has  been,  we  think,  settled  by 
previous  cases :  and  the  opinion  which  we  now  express  is  the  result 
of  deliberate  consideration. 

Alderson,  B.  : 

I  am  of  the  same  opinion.  The  word  **  sound  "  means  sound, 
and  the  only  qualification  of  which  it  is  susceptible,  arises  from 
the  purpose  for  which  the  warranty  is  given.  If,  for  instance,  a 
horse  is  purchased  to  be  used  in  a  given  way,  the  word  "  sound  " 
means  that  the  animal  is  useful  for  that  purpose ;  and  "  unsound  *' 
means  that  he  at  the  time  is  affected  with  something  which  will 
have  the  effect  of  impeding  that  use.  If  the  disease  be  one  easily 
cured,  that  will  only  go  in  mitigation  of  damages.  It  is,  however, 
right  to  make  to  the  definition  of  unsoundness  the  addition  my 
brother  Faree  has  made,  namely,  that  the  disqualification  for  work 
may  arise  either  from  disease  or  accident :  and  the  doctrine  laid 
down  by  him  on  this  subject,  both  to-day,  and  in  the  case  of 
Coates  V.  Stevens,  is  not  new  law :  it  is  to  be  found  recognised  by 
Lord  Ellenborough  and  other  Judges  in  a  series  of  cases. 

GuRNBY,  B.,  and  Bolfb,  B.,  concurred. 

Rule  refused. 

1842.  WILD  AND  Two  Others  v.  HOLT. 

Ainil  21. 
^ (9  Meeson  &  Welsby,  672—674 ;  S.  C.  11  L.  J.  Ex.  285 ;  1  Dowl.  N.  S.  876.) 

Plcal,  I^  trespass  for  breaking  and  entering  the  plaintiffs  mine  and  taking 

r  ^j2  1  coals,  evidence  of  working  by  the  plaintiff  in  another  part  of  the  same 

mine,  within  eighty  yards  of  the  place  of  the  alleged  trespjiss,  coupled  with 
a  statement  by  the  defendant,  that  he  had  got  the  coal,  and  was  willing  to  puy 
such  amount  as  should  be  settled  by  arbitnition,  was  hold  tn  be  evideu«'v 
of  the  i)laintiff's  being  in  possession  of  the  place  where  the  trej«i^iu;s  wa- 
committed. 
In  trespass  for  taking    coals    from    the    plaintiffs  mine,    where  the 
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defendant  is  a  mere  wrongdoer,  the  measure  of  damages  is  the  value  of  the  Wild 

coals  at  the  time  when  they  first  existed  as  chattels,  and  the  defendant  is  ^'• 

not  entitled  to  any  deduction  for  the  expense  of  getting  them,  or  for  a  rent  Holt. 
payable  to  the  mine-owner  on  coals  got  from  the  mine. 

Trespass  for  breaking  and  entering  a  mine  in  the  possession  of 
the  plaintiffs  and  one  Edward  Stelfox,  in  the  lifetime  of  Stelfox, 
and  taking  coals  therefrom.  Fleas,  first,  not  guilty;  secondly, 
that  the  plaintiffs  were  not  possessed  of  the  mine  in  the  declaration 
mentioned:  on  which  issues  were  joined.  At  the  trial  before 
Eolfe,  B.,  at  the  last  Liverpool  Assizes,  the  plaintiffs  claimed  to  be 
possessed  as  the  surviving  assignees  of  certain  leases  of  the  mine 
in  question,  granted  by  Lord  Suffield,  but  failed  to  derive  a  title 
under  those  leases.  The  plaintiffs  then  proved,  that  at  the  time  of 
the  alleged  trespass  they  were  working  the  coals  within  about 
80  yards  of  the  spot  where  the  trespass  was  committed ;  and  that 
the  defendant  had  admitted  that  he  had  got  the  coal,  and  had 
expressed  his  willingness  to  pay  such  amount  as  should  be  settled 
by  arbitration.  It  was  proved  that  the  expense  of  getting  each 
quarter  of  coals  amounted  to  is.  6rf.,  which  included  a  payment  to 
Lord  Suffield  of  2^.  6d.,  under  the  name  of  quarterage.  The  value 
of  the  coals  taken  by  the  defendant  was  estimated  at  7482.,  being 
calculated  at  11.  per  quarter.  For  the  defendant,  it  was  contended 
that  there  was  no  sufficient  evidence  of  the  joint  possession  of  the 
mine  by  the  plaintiffs,  and  that  they  ought  therefore  to  be  non- 
suited ;  or,  at  all  events,  that  the  defendant  was  entitled  to  deduct 
the  4«.  6d.  per  quarter,  the  expense  of  getting  the  coals.  The 
learned  Judge  thought  there  was  evidence  to  go  to  the  jury  of  the 
plaintiffs'  possession,  and  directed  them,  if  they  were  satisfied  of 
that  fact,  to  return  a  verdict  for  748i.  The  jury  thereupon  found 
for  the  plaintiffs  for  that  sum,  and  the  learned  Judge  reserved 
leave  to  the  defendant  to  move  to  enter  a  nonsuit,  or  to  reduce 
the  damages  to  Is.,  or  to  reduce  them  by  deducting  the  4s.  6d. 
per  quarter. 

Knotvles  now  moved  accordingly :  [  673  j 

No  title  having  been  proved  by  the  plaintiffs  under  the  leases 
granted  by  Lord  Suffield,  their  case  must  stand  on  the  proof  of 
their  apparent  possession  of  the  mine,  and  on  the  supposed  admis- 
sion of  the  defendant.  But  that  statement  did  not  admit  a  joint 
possession  in  the  four  parties  in  whose  right  the  plaintiffs  claimed. 
And  the  working  on  a  part  of  the  land  so  far  distant  from  the 
place  of  the  alleged  trespass  is  no  proof  of  their  title  to  the  land 
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Wild  trespassed  on,  but  only  shows  a  possession  of  the  part  in  which 
Holt.  ^^^J  actually  worked.  It  would  have  been  different  if  there  had 
been  proof  of  a  lease  giving  them  the  whole  mine,  and  defining  iis 
limits,  as  in  the  case  of  Taylor  v.  Parry  (i).  It  may  be  that  the 
lessees  had  granted  them  a  license  to  work  a  particular  part  of  the 
mine  only. 

At  all  events,  the  defendant  was  entitled  to  deduct  the  expense 
of  getting  the  coal,  including  the  quarterage  rent,  or  at  least 
the  latter. 

(Parke,  B.  :  The  case  of  Martin  v.  PoHer  (2)  establishes  that,  as 
against  a  wrong-doer,  no  such  abatement  ought  to  be  made,  but 
that  the  jury  are  at  liberty  to  give  as  damages  the  full  value  of  the 
coals  when  they  first  exist  as  chattels,  in  consequence  of  the 
trespass.     Where  there  is  a  real  disputed  title,  it  is  different.) 

Lord  Suffield  may  come  upon  the  defendant  again  for  the 
quarterage,  notwithstanding  this  verdict. 

(Paree,  B.  :  No  ;  the  payment  under  it  will  be  good  evidence  as 
against  him,  or  any  body  claiming  under  his  lease.) 

But  the  plaintiffs  were  only  bound  to  pay  the  quarterage  on  the 
coal  they  got;  the  verdict,  therefore,  gives  them  more  than  its 
full  value. 

(EoLFE,  B. :  When  they  have  recovered  the  value  from  you,  they 
will  have  got  it,  and  will  be  liable  to  the  quarterage  on  it.) 

Parke,  B.  : 

[  ♦674  ]  I  think  that,  coupling  the  evidence  of  the  ♦plaintiffs'  working  in 

different  parts  of  the  mine  with  the  defendant's  admissions,  there 
clearly  was  evidence  for  the  jury  of  the  plaintiffs  being  in  posses- 
sion of  the  whole  mine.  Then  as  to  the  damages,  the  jury  are  at 
liberty  to  give  the  full  value  of  the  coals,  calculated  at  the  time 
when  they  first  exist  as  chattels,  without  deducting  the  expense  of 
getting  them,  according  to  the  rule  laid  down  in  the  case  of  Martin 
V.  Porter,  which  is  a  very  salutary  one,  because  the  parties  must 
know — at  least  they  may  know  by  proper  dialling — that  they  are 
trespassing  on  their  neighbours'  property.  And  the  defendant  is 
not  entitled  to  any  deduction  in  respect  of  the  rent  payable  to  Lord 

(1)  56  R.  R.  459  (I  Man.  &  Q.  QTj  ;  (2)  52  E.  R.  745  (5  M.  &  W-  351), 

1  Scott,  N.  R.  576). 
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SufiSeld,  becaase  he  will  be  entitled  to  quarterage  on  the  coals  when 
their  value  has  been  recovered  by  the  plaintiffs. 

Alderson,  B.  : 

I  am  of  the  same  opinion.  With  respect  to  the  evidence,  in  the 
first  place,  the  statement  of  the  defendant  is  an  admission  that 
the  place  where  he  got  the  coals  belongs  to  the  mine  which  the 
plaintiffs  are  working.  And  I  think  the  act  of  ownership  exercised 
in  one  part  of  the  mine  is  evidence  of  the  plaintiffs  being  in  posses- 
sion of  the  other  part.  The  effect  of  that  act  cannot  be  confined  to 
the  very  spot  from  which  the  party  is  exhausting  the  mineral.  It 
might  as  well  be  said,  that  when  a  man  stands  on  the  surface  of  a 
field,  he  is  exercising  an  act  of  ownership  upon  that  part  only  on 
which  his  foot  rests.  Coupling  these  two  facts  together,  I  think 
there  was  quite  suflScient  evidence  for  the  jury  of  the  plaintiffs 
being  in  possession  of  the  spot  trespassed  on.  As  to  the  amount 
of  damages,  I  quite  concur  with  my  brother  Parke. 


GuRNEY,  B.,  and  Eolfe,  B.,  concurred. 


Wild 
Holt. 


Rule  refused. 


JONES  V.  TARLETON. 

(9  Meeaon  &  Welsby,  675—678  ;  S.  C.  11  L.  J.  Ex.  267  ;  1  Dowl.  N.  S.  625.) 

In  trover  against  a  carrier,  where  the  question  was  whether  the  goods 
were  rightfully  detained  by  the  defendant  in  satisfaction  of  a  general  lien : 
Held,  that  parol  evidence  could  not  be  given  of  the  contents  of  a  portable 
notice,  hung  up  in  the  defendant's  office,  containing  a  statement  that  all 
goods  carried  by  the  defendant  were  to  be  subject  to  such  general  lien, 
but  that  the  notice  itself  must  be  produced. 

Held,  also,  that  evidence  of  bills  delivered  to  the  plaintiff,  containing 
a  similar  statement,  could  not  be  received  without  a  notice  to  produce 
the  bills. 

In  trover  by  the  owner  of  goods  against  a  carrier  who  has  detained  the 
goods  under  a  claim  of  lien,  it  is  not  necessary,  in  order  to  entitle  the 
plaintiff  to  recover,  that  he  should  prove  an  actual  tender  of  the  carriage 
money,  if  it  appear  that  he  was  ready  to  pay  it,  but  that  the  defendant 
refused  to  deliver  the  goods  except  on  payment  of  an  alleged  old  balance, 
which  the  jury  find  not  to  have  been  really  due. 

Trover  for  pigs.  Pleas;  first,  not  guilty;  secondly,  not  possessed; 
on  which  issues  were  joined.  At  the  trial  before  Goltman,  J.,  at 
the  last  Assizes  for  Anglesey,  it  appeared  that  the  plaintiff  was  a 
pig-drover  in  Anglesey,  and  the  defendant  was  the  owner  of  a 
steam-vessel,  plying  between  the  Menai  Bridge  and  Liverpool. 
The  plaintiff  had  been  in  the  habit  of  shipping  pigs  by  the  defen- 
dant's vessel  for  Liverpool ;  and  on  the  30th  January,  1841,  he 


1842. 
AjfTil  22. 

Ejcch.  of 
Pleas. 

[  676  ] 
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Jones  sent  by  it  a  number  of  pigs,  of  which,  on  their  arrival  at  Liverpool, 
Tablbton.  the  defendant's  agent  there  detained  three,  to  satisfy  an  alleged 
lien  in  respect  of  a  balance  which  he  claimed  to  be  due  from  the 
plaintiff  on  the  freight  of  former  shipments.  On  the  19th  February, 
the  plaintiff  shipped  another  cargo,  the  whole  of  which  the  defen- 
dant, by  his  agent,  detained  on  the  same  ground.  There  was 
conflicting  evidence  as  to  whether  the  plaintiff  had  made  any  offer 
of  payment  of  the  freight  of  these  two  cargoes ;  but  according  to 
the  evidence  of  the  witnesses  for  the  plaintiff,  he  had,  on  each 
occasion,  produced  a  purse  of  sovereigns,  and  stated  that  he  was 
ready  to  pay  the  freight  for  that  cargo,  but  the  defendant's 
agent  claimed  a  further  sum  of  about  51.,  in  respect  of  the  old 
balance,  which  the  plaintiff  refused  to  pay,  denying  that  it  was 
due.  No  precise  amount  was,  however,  actually  tendered  by  the 
plaintiff.  In  order  to  bring  home  to  the  plaintiff  knowledge  of  a 
usage  of  the  defendant's  trade,  that  all  goods  coming  by  his  vessels 
were  to  be  subject  to  his  general  lien,  it  was  proposed  to  show, 
that  in  the  defendant's  of&ce  at  Liverpool,  where  the  plaintiff  had 
repeatedly  been,  a  printed  notice  to  that  effect  was  hung  up.  It 
appeared  that  this  notice  was  of  small  size,  and  was  pasted  on  a 

r  •676  ]  piece  of  cardboard,  *and  suspended  on  a  nail  in  the  ofl&ce.  It  was 
objected  for  the  plaintiff,  that  the  notice  itself  ought  to  be  pro- 
duced ;  and  the  learned  Judge  being  of  that  opinion,  rejected  the 
evidence.  It  was  then  proposed  to  show,  that  bills  containing 
a  notice  to  the  same  effect  had  been  delivered  to  the  plaintiff. 
This  evidence  was  objected  to,  on  the  ground  that  no  notice  to 
produce  the  bills  had  been  given  to  the  plaintiff,  and  was  accord- 
ingly rejected.  The  learned  Judge,  in  summing  up,  left  it  to  the 
jury  to  say,  first,  whether  any  old  balance  was  in  fact  due  from  the 
plaintiff  to  the  defendant ;  and,  secondly,  whether  the  defendant 
had  established  that  he  had  the  general  lien  claimed  by  him,  and 
that  it  was  known  to  the  plaintiff ;  and  he  told  them,  that  if  they 
thought  the  plaintiff  was  ready  to  pay  all  that  was  really  due  from 
him,  but  did  not  pay  it  because  the  defendant  demanded  something 
more,  that  was  sufl&cient,  without  tender  or  payment  of  the  specific 
sum.     The  jury  found  for  the  plaintiff,  damages,  lOOf. 

Biggs  Andreivs  now  moved  for  a  new  trial : 

First,  the  evidence  as  to  the  notice  was  wrongly  rejected.    In 
Rex  V.  Hunt  (i),  evidence  was  held  to  be  receivable  of  inscriptions 

(1)  22  E.  E.  485  (3  B.  &  Aid.  566) 
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on  banners,  carried  by  the  mob  at  the  unlawful  meeting  at  which       Jonbs 
the  defendant  was  charged  with  being  present,  without  producing    tabletok. 
the  banners  themselves. 

(Parke,  B.  :  That  was  on  a  different  ground :  there  the  evidence 
was  received  as  part  of  the  res  gesta.) 

Here,  this  being  a  notice  which  the  defendant  must  reasonably 
be  presumed  to  have  seen  and  read,  evidence  of  its  contents  was 
admissible.  Secondly,  no  notice  to  produce  the  bills  was  necessary. 
It  is  like  the  case  of  a  notice  to  quit,  or  a  notice  of  action  delivered 
to  a  party,  no  notice  to  produce  which  is  necessary. 

(Fabke,  B.  :   This  is  different  from  those  cases :    this  notice  is 
an  intimation  of  terms  on  which  *the  parties  deal,  as  the  basis  of      [  *677  ] 
their  contract ;   you   cannot   give   evidence   of  such  a  document 
without  a  notice  to  produce.) 

Thirdly,  there  ought  to  have  been  proof  of  a  tender  of  the  amount 
really  due  to  the  defendant,  in  order  to  entitle  the  plaintiff  to 
recover :  Scarf e  v.  Morgan  (i). 

Parke,  B.  : 

I  think  no  ground  has  been  laid  for  this  rule.  With  respect  to 
the  notice,  it  appears  to  have  been  a  mere  portable  notice,  which 
might  have  been  taken  off  the  nail  and  produced  at  the  trial :  and, 
being  a  document  which  was  put  forward  as  the  basis  of  the 
contract  between  the  parties,  it  ought  itself  to  have  been  produced. 
It  is  different  where  the  thing  is  a  fixture,  or  where  it  cannot  be 
produced  on  account  of  the  public  convenience.  As  to  the  notice 
to  produce,  this  was  not  a  document  with  respect  to  which  no 
notice  to  produce  is  necessary,  like  a  notice  to  quit,  but  was  an 
intimation  of  the  terms  of  the  contract  between  the  parties,  which 
cannot  be  proved  unless  a  notice  has  been  given  to  produce  it,  in 
the  ordinary  way.  Then,  as  to  the  tender,  the  direction  of  the 
learned  Judge  amounts  to  this,  that  if  the  defendant  refused  to 
deliver  the  pigs  until  payment  of  the  old  account,  which  he  had  no 
right  to  demand,  that  was  a  waiver  of  an  express  tender.  I  think 
it  was  a  perfectly  correct  direction. 

Alderson,  B.  : 

I  am  of  the  same  opinion.    With  respect  to  the  question  as  to 

(1)  61  E.  E.  568  (4  M.  &  W.  270). 
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Jones  the  sufficiency  of  the  tender,  I  think  if  the  defendant  absolatelj 
Tablkton.  refused  to  deliver  the  pigs  when  they  were  demanded,  until 
payment  by  the  plaintiff,  not  only  of  the  freight  for  that  particular 
cargo,  but  also  of  the  freight  due  on  a  former  account,  and  which, 
as  now  appears  by  the  finding  of  the  jury,  the  defendant  was  not 
entitled  to  demand,  that  must  be  considered  as  a  waiver  of  any 
[  ♦BTS  ]  tender  of  the  precise  sum  really  due,  and  *which  the  plaintiff  was 
ready  to  pay :  it  was  equivalent  to  saying  to  the  plaintiff,  "  Do 
what  you  will,  tender  what  you  will,  it  is  of  no  use,  I  will  not 
receive  it  unless  you  pay  the  old  account  also.*'  It  would  have 
been  different  if  the  defendant  had  merely  demanded  too  large  a 
sum  in  respect  of  the  same  subject-matter ;  in  that  case,  the 
plaintiff  would  perhaps  have  been  bound  to  tender  a  reasonable 
sum,  before  he  could  have  been  entitled  to  the  possession  of  the 
goods  demanded. 

EoLFB,  B.,  concurred. 

Rule  refused. 


1842.  HOENEK    V.    FLINTOFF. 

April  22. 
^ (9  Meeson  &  Welsby,  678—681  ;  S.  C.  11  L.  J.  Ex.  276.) 

"^f  •  ^  The  plaintiff  and  defendant  entered  into  an  agreement  for  the  purchase 

.        '  by  the  defendant  of  the  plaintifTs  goodwill,  stock,  tenant-right,  &c. ;  it  was 

stipulated  by  the  agreement  that  the  plaintiff  should  give  possession  on  a 
certain  day,  and  in  the  meantime  should  pay  the  rates  and  taxes,  and  keep 
the  defendant  indemnified  therefrom :  and  the  defendant  agreed  to  pay 
lOOZ.  for  the  tenant-right,  and  take  the  fixtures  at  a  valuation,  and  pay  all 
rents,  rates,  taxes, ^&c.,  and  to  indemnify  the  plaintiff  from  the  same; 
and  lastly,  the  parties  *'  mutually  bound  themselves  the  one  to  the  other  in 
the  sum  of  100^.  as  settled  and  liquidated  damages,  to  be  paid  and  forfeit^^ 
without  any  deduction,  by  such  of  them  as  should  make  default  in  the 
premises,  unto  the  other  of  them  requiring  the  same : "  Held,  that  the  sum 
of  100/.  was  a  penalty  only,  and  not  recoverable  as  liquidated  damages  for 
the  breach  of  any  of  the  stipulations. 

Assumpsit  to  recover  the  sum  of  2002.,  being  the  alleged  value  of 
tenant-right  due  to  the  plaintiff  on  his  relinquishing  certain 
premises  to  the  defendant ;  with  counts  for  goods  sold,  and  on  an 
account  stated.  The  defendant  pleaded,  amongst  other  things,  a 
set-off  for  goods  sold,  and  also  for  the  sum  of  lOOL,  agreed  to  be 
paid  by  the  plaintiff  to  the  defendant,  as  liquidated  damages  for 
the  non-performance  by  the  plaintiff  of  a  certain  agreement  made 
between  them.  At  the  trial  before  Parke,  B.,  at  the  last  York 
Assizes,  it  appeared  that  the  defendant  had  entered  into  a  written 
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agreement  with  the  plaintiff  for  the  purchase  of  the  good-will,  Hornbb 
stock,  and  tenant-right  *of  the  plaintiff,  who  was  an  innkeeper  and  flintopf. 
farmer.  It  was  stipulated  by  the  agreement  that  the  plaintiff  [♦btq] 
should  give  the  defendant  possession  of  certain  premises,  together 
with  the  furniture,  farming-stock,  &c.,  thereon,  on  a  certain  day ; 
and  that  in  the  meantime  he,  the  plaintiff,  should  pay  all  rates, 
taxes,  &c.,  in  respect  of  the  premises,  and  should  keep  the 
defendant  indemnified  from  all  costs  and  expenses  by  reason  of 
the  non-payment  thereof.  The  defendant  on  his  part  agreed  to 
pay  the  sum  of  100^.  for  the  tenant-right,  to  take  the  furniture, 
plate,  &c.,  and  to  pay  the  amount  of  a  valuation  to  be  made 
thereof,  and  all  rents,  rates,  and  taxes,  and  to  indemnify  the 
plaintiff  from  the  same.  The  agreement  contained  also  the 
following  clause :  "  And  lastly,  the  said  parties  do  hereby,  for  the 
more  effectually  carrying  all  the  said  matters  and  things  above 
mentioned  into  execution,  and  for  the  full  observance  and  perform- 
ance of  all  the  covenants,  clauses,  and  agreements  hereinbefore 
contained,  mutually  bind  themselves  the  one  to  the  other  of  them 
in  the  sum  of  1002.,  as  liquidated  and  settled  damages,  to  be  paid 
and  forfeited  without  any  deduction,  by  such  of  them  as  shall 
make  default  in  the  premises,  unto  the  other  of  them  requiring 
the  same.'*  The  learned  Judge  expressed  his  opinion,  that  not- 
withstanding the  terms  of  the  above  clause,  the  sum  to  be  paid  on 
breach  of  the  agreement  was  to  be  considered  as  a  penalty  only, 
and  not  as  liquidated  damages,  according  to  the  authority  of 
Kemhle  v.  Farren  (i).  The  plea  of  set-off  therefore  failed,  and 
the  plaintiff  recovered  a  verdict,  damages  86Z.  19s.  ScL,  leave  being 
reserved  to  the  defendant  to  move  to  enter  a  nonsuit,  or  a  verdict 
for  him,  if  the  Court  should  think  that  the  1001.  were  to  be 
considered  as  liquidated  damages. 

Wortley  now  moved  accordingly  : 

This  is  a  stronger  case  than  that  of  Kemhle  v.  Farren.  There 
the  parties  *were  undertaking  to  agree  to  construe  the  law,  and  t  *^^  1 
introduced  the  words  **  not  a  penalty  or  penal  sum."  They  had  no 
right  to  construe  the  law  for  themselves.  But  here  they  stipulate 
that  the  damages  to  be  paid  for  breach  of  the  agreement  (which  in 
their  nature  are  wholly  uncertain)  shall  be  the  sum  of  lOOZ.,  to  be 
paid  as  liquidated  and  settled  damages,  and  without  any  deduction. 
All  the  clauses  in  this  agreement  sound  in  uncertain  damages ; 
(1)  31  R.  E.  366  (6  Bing.  141 ;  3  Moo.  &  P.  425). 
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HoRNBB      and  therefore,  there  was   nothing   unreasonable    in  the   parties 
Flintokf.     thus  ascertaining  the   amount,   in   order   to  avoid  expense  and 
litigation. 

Parke,  B.  : 

I  think  we  are  bound  by  the  authority  of  the  decision  of  the 
Court  of  Common  Pleas  in  Kemble  v.  Farren.  Where  parties  say 
that  the  same  ascertained  sum  shall  be  paid  for  the  breach  of 
every  article  of  an  agreement,  however  minute  and  unimportant, 
they  must  be  considered  as  not  meaning  exactly  what  they  say,  and 
a  contrary  intention  may  be  collected  from  the  other  parts  of  the 
agreement.  The  rule  laid  down  in  Kemble  v.  Farren  was,  that 
where  an  agreement  contains  several  stipulations  of  various 
degrees  of  importance  and  value,  a  sum  agreed  to  be  paid  by 
way  of  damages  for  the  breach  of  any  of  them  shall  be  construed 
as  a  penalty,  and  not  as  liquidated  damages,  even  though  the 
parties  have  in  express  terms  stated  the  contrary.  And  this  case 
is  rather  stronger  than  that  of  Kemble  v.  Farren,  because  the  word 
"  forfeited  "  is  used,  which  points  to  a  penalty.  The  words  "  liqui- 
dated and  settled  damages  "  must  therefore  be  rejected,  as  being 
inconsistent  with  the  legal  effect  of  the  instrument.  If  the 
parties  intend  it  to  be  construed  otherwise,  they  must  contract, 
in  clear  and  express  terms,  that  for  the  breach  of  each  and  every 
stipulation  contained  in  the  agreement  a  sum  certain  is  to  be 
paid  ;  and  in  that  case,  although  the  stipulations  are  of  various 
degrees  of  importance,  they  must  be  held  to  their  contract.  But 
[  *68i  ]  here  I  think  the  1002.  must  *be  taken  as  a  penalty ;  and  as  a 
penalty  cannot  be  set  off,  the  verdict  is  right,  and  there  will  be 
no  rule. 

Aldebson,  B.  : 

I  think  the  case  of  Kemble  v.  Farren  is  decisive  of  the  present. 
The  correct  principle  appears  to  have  been  laid  down  also  by 
Bayley,  J.,  in  Davies  v.  Penton  (i) :  "  Where  the  sum  which  is  to 
be  a  security  for  the  performance  of  an  agreement  to  do  several 
acts,  will,  in  case  of  breaches  of  the  agreement,  be,  in  some 
instances,  too  large  and  in  others  too  small  a  compensation  for 
the  injury  thereby  occasioned,  that  sum  is  to  be  considered  a 
penalty.''  W^here,  therefore,  the  parties  do  not  specifically  annex 
the  penalty  to  each  and  every  of  the  stipulations  in  the  agreement, 
(1)  30  E.  E.  298  (6  B.  ^  C,  316 ;  9  DowL  &  Ey.  369). 
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it  must   be   taken   that,  in   the  case  of  stipulations   of  various       Horner 
degrees  of  importance,  it  is  a  penalty  only,  and  not  liquidated     flintoff. 
damages. 

EoLB'B,  B.,  concurred. 

Ride  refused. 


PERKY   AND   Others  v.  SMITH.  i842. 

(9  Meeson  &  Welsby,  681—683 ;  S.  C.  11  L.  J.  Ex.  269.)  Aprt^2. 

Where,  upon  the  sale  of  an  estate,  the  same  attorney  was  employed  by        '^^^  ^-^ 
the  vendor  and  by  the  purchaser,  a  communication  from  the  purchaser  to 
the  attorney,  asking  for  time  to  pay  the  purchase-money,  was  held  not  to         I  "^^  J 
be  privileged. 

Assumpsit  to  recover  the  amount  of  the  purchase-money  of  certain 
copyhold  premises  sold  by  the  plaintiffs  to  the  defendant,  which,  by 
the  conditions  of  sale,  were  to  be  paid  for  on  or  before  the  27th  of 
June,  1841.  The  declaration  averred,  that  the  plaintiffs  were  ready 
and  willing  to  surrender  or  cause  to  be  surrendered  the  said  here- 
ditaments and  premises,  &c.,  and  alleged  as  a  breach,  that  the 
defendant  did  not,  on  the  said  27th  of  June,  or  at  any  other  time, 
pay  the  said  purchase-money.  Pleas,  first,  non  assumpsit;  secondly, 
that  the  plaintiffs  were  not  ready  and  willing  to  surrender  or  cause 
to  be  surrendered  the  said  hereditaments  and  premises,  &c.,  modo 
et  forma:  on  which  issues  were  joined. 

At  the  trial  before  Patteson,  J.,  at  the  last  Stafford  Assizes,  the  [  682  ] 
plaintiffs  called  as  a  witness  a  Mr.  Stevenson,  who  had  acted,  in  the 
matter  of  the  purchase,  as  attorney  for  both  parties;  and  who 
stated,  that  the  defendant,  on  being  applied  to  by  him,  on  the  25th 
of  June,  about  the  payment  of  the  purchase-money,  said  that  he 
could  not  be  ready  with  it  on  the  27th,  and  wished  the  payment  to 
be  postponed  to  the  last  Thursday  in  July  ;  that  in  consequence  the 
witness  did  not  prepare  the  surrender,  but  that,  had  it  not  been  for 
this  delay  on  the  part  of  the  defendant,  the  plaintiffs  would  have 
surrendered  the  premises.  It  was  objected  for  the  defendant, 
that  these  communications,  having  been  made  by  him  to  his  own 
attorney,  were  privileged,  and  ought  not  to  be  received  in  evidence. 
The  learned  Judge,  however,  admitted  the  evidence,  on  the  ground 
that  the  communication  was  made  to  the  witness  in  his  character  of 
attorney  for  the  vendors:  and  the  plaintiffs  had  a  verdict,  leave 
being  reserved  to  the  defendant  to  move  to  enter  a  verdict  for  him 
on  the  second  issue. 
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Perry  W.  J.  Alexander  now  moved  to  enter  the  verdict  accordingly, 

Smith.  or  for  a  new  trial : 

This  communication  was  made  to  the  witness,  being  the  attorney 
of  the  defendant  in  this  transaction ;  and  ought  not,  therefore,  to 
have  been  admitted  in  evidence:  Doe  d.  Shellard  v.  Horner  (i). 
Doe  d.  Peter  v.  Watkins  (2).  In  the  latter  case,  a  party  who,  being 
attorney  both  for  the  borrower  and  the  lender  of  money  on  mort- 
gage, perused  the  borrower's  title-deeds  on  behalf  of  the  lender, 
was  not  permitted  to  give  evidence  of  their  contents.  It  can 
make  no  difference  in  the  application  of  the  principle  of  law,  that 
this  is  the  case,  not  of  borrower  and  lender,  but  of  vendor  and 
purchaser. 

(Parke,  B.  :  In  Doc  v.  Watkins,  the  Court  thought  the  communi- 
cation was  made  by  the  party  to  the  witness  in  the  character  of  his 
[  ♦683  ]  *own  attorney,  not  as  the  attorney  of  the  mortgagee.  If  the  party 
be  consulting  him  as  his  own  attorney,  then  the  bond  of  secrecy  is 
imposed  upon  him ;  if  the  communication  be  made  to  him  in  the 
character  of  the  adverse  attorney,  it  is  not :  and  here  there  is  no 
doubt  whatever,  that  the  communication  was  made  to  the  witness 
in  the  character  of  the  adverse  attorney ;  the  defendant  was  asking 
for  time.) 

The  defendant  may  well  be  considered  to  have*  communicated  to 
him  as  his  own  attorney,  that  he  wished  him  to  obtain  time  for 
payment. 

He  cited  also  Moore  v.  TerreU  (3),  and  Clark  v.  Clark  (4). 

Parkb,  B.  : 

I  have  not  the  least  doubt  in  this  case.  If  the  party  employs  an 
attorney  who  is  also  employed  on  the  other  side,  the  privilege  is 
confined  to  such  communications  as  are  clearly  made  to  him  in  the 
character  of  his  own  attorney.  It  is  plain  this  was  not,  but  in  his 
adverse  character  of  attorney  for  the  vendors.  The  attorney,  there- 
fore, stood  in  the  character  of  an  ordinary  witness,  and  the  evidence 
was  properly  received. 

Aldbrson,  B.  : 

I  am  of  the  same  opinion.     It  is  clear  that  the  communication 

(1)  5  Car.  &  P.  592.  (3)  4  B.  &  Ad.  870. 

(2)  43  B.  R.  701  (3  Bing.  N.  C.  421;  (4)  1  Moody  &  Rob.  3. 
4  Scott,  155). 
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made  to  this  witness  was  made  to  him  in  his  character  of  attorney  Pbrby 
for  the  vendors,  on  whose  part  he  was  applying  for  payment.  If  smith. 
Mr.  Alexander's  argument  were  right,  the  effect  would  be,  that 
wherever  an  attorney  is  employed  by  both  parties,  no  communica- 
tions made  to  him  could  be  admitted  in  evidence,  because  they 
must  all  be  made  through  the  common  attorney.  The  point 
was  expressly  ruled  in  Baugh  v.  Cradocke  (i),  that  where  one 
attorney  only  is  employed,  a  communication  made  to  him  in 
his  character  of  attorney  for  both  parties  may  be  used  against 
one  of  them. 

EoLFB,  B.,  concurred. 

Rule  refused. 


[  692  ] 


MOORE  V.  CLARKE.  i842. 

April  20. 
(9  Meeson  &  Welsby,  692—694 ;  S.  C.  6  Jur.  648.)  

In  an  action  on  the  case,  for  pirating  an  engraving,  brought  under  the  Pleaf 
stat.  17  Geo.  III.  c.  57,  which  gives  a  right  of  action  against  any  one  who 
shall  copy  any  print  **  in  the  whole  or  in  part,  by  varying,  adding  to,  or 
diminishing  from,  the  main  design,''  the  Judge  directed  the  jury  to  consider 
whether  the  defendant's  engraving  was  substantially  a  copy  of  the  plaintiff's : 
Held,  that  this  direction  was  correct. 

This  was  a  special  action  on  the  case,  under  the  stat.  17  Geo.  III. 
c.  57,  for  pirating  an  engraving  of  the  plaintiff's.  It  appeared  that 
the  plaintiff  was  the  publisher  and  proprietor  of  an  engraving  of  the 
portrait  of  a  celebrated  mare  called**  Bee's- Wing,"  and  the  defendant 
was  the  printer  and  publisher  of  a  work  called  "  Tom  Spring's  Life 
in  London."  The  alleged  piracy  was  by  a  woodcut  in  the  defendant's 
publication,  professing  to  be  a  **  portrait  of  *  Coronation,'  winner  of 
the  Derby,  1841,"  which  bore  a  strong  resemblance  to  the  plaintiff's 
engraving,  and  was  alleged  to  be  a  copy  of  it,  varying  only  in  the 
direction  in  which  the  animal  was  proceeding,  and  a  slight  altera- 
tion in  the  dress  of  the  jockey.  Lord  Abingbr,  C.  B.,  directed  the 
jury  to  consider  whether  the  main  design  of  the  plaintiff's  engraving 
had  been  copied,  and  whether  the  defendant's  engraving  was  sub- 
stantially a  copy  of  the  plaintiff's;  and  secondly,  whether  the 
plaintiff  had  sustained  any  damage.  The  jury  found  that  the 
defendant's  engraving  was  not  a  copy  of  the  plaintiff's,  and  that 
the  plaintiff  had  not  sustained  any  damage;  and  thereupon  returned 
a  verdict  for  the  defendant. 

(1)  42  E.  E.  775  (1  Moody  &  Eob.  182). 
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MooBK  Knowles  now  moved  for  a  new  trial,  on  the  groond  of  mis- 

Clarkb.  direction : 

It  was  not  necessary,  to  bring  the  case  within  the  Act  of  Parlia- 
ment, that  the  defendant's  print  should  be  an  exact  copy  of  the 
plaintiff's.  The  17  Geo.  III.  c.  57,  enacts,  "  That  if  any  engraver, 
etcher,  printseller,  or  other  person,  shall,  within  the  time  limited 
by  the  recited  Acts  of  the  8  Geo.  II.,  and  7  Geo.  III.,  or  either  of 
them,  engrave,  etch,  or  work,  or  cause  or  procure  to  be  engraved, 
etched,  or  worked,  in  mezzotinto,  or  chiaro  oscuro,  or  otherwise,  or 
in  any  other  manner  copy  in  the  whole  or  in  part,  by  varying,  adding 
[  *693  ]  to,  or  diminishing  from  the  main  design,  or  shall  *print,  reprint,  or 
import  for  sale,  or  cause  or  procure  to  be  printed,  reprinted,  or 
imported  for  sale,  or  shall  publish,  sell,  or  otherwise  dispose  of, 
or  cause  or  procure  to  be  published,  sold,  or  otherwise  disposed  of, 
any  copy  or  copies  of  any  historical  print  or  prints,  or  any  print  or 
prints  of  any  portrait,  conversation,  landscape,  or  architecture, 
map,  chart,  or  plan,  or  any  print  or  prints  whatsoever,  which  hath 
or  have  been,  or  shall  be  engraved,  etched,  drawn,  or  designed,  in 
any  part  of  Great  Britain,  without  the  express  consent  of  the  pro- 
prietor or  proprietors  thereof  first  had  and  obtained  in  writing, 
signed  by  him,  her,  or  them  respectively,  with  his,  her,  or  their 
own  hand  or  hands,  in  the  presence  of  and  attested  by  two  or  more 
credible  witnesses,  then  every  such  proprietor  or  proprietors  shall 
and  may,  by  and  in  a  special  action  upon  the  case,  to  be  brought 
against  the  person  or  persons  so  offending,  recover  such  damages 
as  a  jury  on  the  trial  of  such  action,  or  on  the  execution  of  a  writ 
of  inquiry  thereon,  shall  give  or  assess,  together  with  double  costs 
of  suit."  Now  it  was  not  necessary  that  the  piracy  should  be  an 
exact  copy  in  every  respect,  because  the  Act  says  in  the  whole  or  in 
part ;  and  although  the  jury  found  that  the  plaintiff  had  sustained 
no  damage,  that  did  not  affect  his  title  to  sue.  It  is  quite  clear  that 
it  is  not  necessary  that  the  whole  design  should  be  copied  to  bring 
the  case  within  the  Act. 

(Parke,  B.  :    The  Act  only  gives  a  remedy  by  action  for  such 
damages  as  the  plaintiff  has  sustained.) 

The  plea  is  not  guilty,  and  the  defendant  has  not  pleaded  to  the 
damage ;  and  it  is  a  question  well  worth  considering,  whether  he 
ought  not  to  have  done  so,  to  entitle  himself  to  take  the  objection 
that  the  plaintiff  has  not  sustained  any  damage. 
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(Parke,  B.  :  We  will  look  into  the  Act  of  Parliament,  and  consider       Moobe 
the  case.)  Clabke. 

On  the  following  day  (April  21)  the  judgment  of  the  Court  was 
delivered  by 


Parke,  B.  : 

In  this  case  the  objection  to  the  Lord  Chief  "^Baron's  direction 

was,  that  he  told  the  jury  to  consider  whether  the  defendant's  print 

was  substantially  a  copy  of  the  plaintiff's.    We  think  that  direction 

correct,  and  in  accordance  with  the  Act  of  Parliament.     Whether 

the  print  be  an  exact  copy,  and  whether  the  variations  are  altogether 

immaterial,  is  not  for  us  to  consider  ;  that  was  a  question  for  the 

jury,  and  one  which  they  have  determined,  and  the  motion  is  not 

made  on  the  ground  of  the  verdict  being  against  the  evidence. 

That  being  the  case,  the  other  point,  as  to  the  plaintiff's  right 

of  maintaining  an  action  where  he  has  sustained  no  actual  damage, 

does  not  arise.     Perhaps,  if  the  piracy  were  established,  the  law 

would  imply  damage;    but   that  point   does  not  arise  here,  and 

therefore  it  is  unnecessary  to  deliver  an  opinion  upon  it.     There 

will  be  no  rule. 

-_•_—  Rule  refused. 


[  •694  ] 


RAPSON  V.  CXJBITT  (1). 

(9  Meeson  &  Welsby,  710—715  ;  S.  C.  11  L.  J.  Ex.  271 ;  6  Jur.  606.) 

The  defendant,  a  builder,  was  employed  by  the  committee  of  a  club  to 
execute  certain  alterations  at  the  club-house,  including  the  preparation 
and  fixing  of  gas-fittings.  He  made  a  sub-contract  with  B.,  a  gas-fitter, 
to  execute  this  part  of  the  work.  In  the  course  of  doing  it,  through  B.'s 
negligence,  the  gas  exploded,  and  injured  the  plaintiff:  Held,  that  the 
defendant  was  not  liable  in  ca.se  for  this  injury. 

Case.     The  declaration  stated,  that  before  and  at  the  time  of  the 

committing  of  the  grievances,  &c.,  the  plaintiff  had  been  and  was 

the  butler,  and  his  wife  the  housekeeper,  of  a  certain  club,  called 

the  Clarence  Club  ;  that  the  defendant  had  been  and  was  retained 

and  employed  to  execute  certain  alterations  and  improvements  in 

the  club-house,  and,  as  part  thereof,  to  make  certain  alterations 

and  improvements  in  the  gas-apparatus  and  gas-lights  therein  : 

and  that  the  defendant  made  the  said  last-mentioned  alterations 

with  such  gross  negligence  and  carelessness,  that  by  means  thereof 

the  gas  escaped  and  exploded  with  such  force  and  violence  as  greatly 

(1)  Approved  in  Parry  v.  Smith  (1879)  4  0.  P.  D.  325,  328,  48  L.  J.  0.  P. 
731.— A.  0. 


1842. 
April  28. 

Exch.  of 
Pleas, 

[710  J 
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BAP80N  to  bum,  wound,  and  otherwise  injure  the  plaintifif  and  his  wife.  Pleas, 
CuBiTT.  fii'st,  not  guilty  ;  secondly,  *that  the  defendant  was  not  retained  and 
[  *7ii  ]  employed  to  execute  the  said  alterations  and  improvements,  and, 
as  part  thereof,  to  make  the  said  alterations  in  the  gas-apparatus  and 
gas-lights,  in  manner  and  form,  &c. :  on  which  issues  were  joined. 
At  the  trial  before  Lord  Abinger,  G.  B.,  at  the  London  sittings 
after  the  last  Michaelmas  Term,  it  appeared  that  the  defendant,  a 
builder,  had  contracted  with  the  committee  of  the  Clarence  Club 
to  make  extensive  alterations  and  improvements  in  the  club-house ; 
and,  amongst  the  rest,  to  prepare  and  fix  the  necessary  gas-fittings. 
The  defendant  made  a  sub-contract  with  a  person  of  the  name  of 
Bland,  a  gas-fitter,  to  execute  this  latter  portion  of  the  work,  and 
it  was  accordingly  performed  by  Bland.  In  consequence  of  the 
omission  of  Bland,  or  some  of  his  servants,  to  turn  off  the  gas 
from  a  pipe  on  the  staircase,  a  large  quantity  of  it  escaped  there- 
from and  exploded,  very  seriously  injuring  the  plaintiff  and  his 
wife.  It  was  objected  for  the  defendant  (amongst  other  things) 
that  he  was  not  liable,  in  an  action  of  tort,  for  the  negligent  acts 
of  the  sub-contractor.  Bland.  The  Lord  Chief  Baron  inclined  to 
this  opinion,  but  declined  to  nonsuit ;  and  in  summing  up,  directed 
the  jury  to  consider  whether  the  injury  occurred  through  the 
negligence  of  the  defendant,  or  of  any  person  employed  by  him ; 
and  the  jury  found  a  verdict  for  the  plaintiff,  damages  500Z.,  leave 
being  reserved  to  the  defendant  to  move  to  enter  a  nonsuit. 

Biggs  Andrews  having  obtained  a  rule  nisi  accordingly  (i), 
citing  Stone  v.  Cartwright  (2),  and  Bush  v.  Steinman  (3), 

Piatt,  Saunders,  and  Sir  J.  Bayley  now  showed  cause  : 
[  712  ]  The  defendant  is  responsible  for  the  negligence  of  Bland,  who 

was  employed  by  him.  The  case  falls  within  the  principle  of 
Witte  V.  Hague  (4),  where  an  engineer,  who  was  employed  to  con- 
struct a  steam-engine  boiler,  was  held  liable  for  the  consequences 
of  an  explosion  produced  by  the  insufficiency  of  the  materials,  the 
boiler  being  under  the  management  of  his  servants. 

(1)  He    obtained    a    rule  also    for  Langrid^e  v.   Ln^y  46  B,  R.   689  (2 

arresting  the  judgment,  on  the  ground  M.  &  W.  ol9),  was  referred  to. 

that  the  plaintiff,  not  being  a  member  (2)  3  R.  R.  220  (6  T.  R.  411). 

of  the  club  with  whom  the  defendant  (3)  1  Bos.  &  P.  404  [overruled,  Betiiir 

had  contracted,  and  no  public  duty  v.  L.  <fe  N.  W,  Ry,  Co,  (1849)  4  Ex. 

being  imposed   upon  the  defendant,  244,  ?0  L.  J.  Ex.  65], 

had  no  right  of  action ;  but  on  this  (4)  2  Dowl.  &  Ry.  33. 
point  the  Court  gave  no  judgment 
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(Aldbrson,  B.  :  There  the  engine  was  worked  by  the  man  who       Rapson 

V, 

had  misconstructed  it.  Cubitt. 

Parke,  B.,  referred  to  Qiiannan  v.  Burnett  {i).) 

In  Randlesan  v.  Murray  (2),  the  defendants,  who  were  warehousemen, 
engaged  a  master  porter  to  lower  a  barrel  of  flour  from  their 
warehouse ;  and  during  the  process  of  lowering  it,  the  barrel  fell 
and  injured  the  plaintiff,  owing  to  the  defectiveness  of  a  rope 
furnished  by  the  master  porter :  the  defendants  were  held  to  be 
liable  for  the  injury.  That  was,  equally  with  the  present, 
the  case  of  a  contract ;  and  shows  that  the  servant,  for  whose  acts 
the  employer  is  liable,  does  not  mean  a  menial  servant,  but  any 
one  who  is  performing  a  service  for  another  by  whom  he  is 
employed.  So,  in  Bush  v.  Steinman,  the  owner  of  a  house,  who 
had  contracted  with  a  workman  for  the  repair  of  it,  was  held  to  be 
responsible  for  an  injury  occasioned  by  the  negligence  of  a  sub- 
contractor. Heath,  J.,  there  says,  "  I  found  my  opinion  on  this 
single  point,  that  all  the  sub-contracting  parties  were  in  the  employ 
of  the  defendant."  So  also,  in  Matthews  v.  The  West  London 
Waterworks  Company  (3),  it  was  held  that  an  action  might  be  main- 
tained against  the  Company  by  a  person  who,  in  passing  along  the 
street,  had  been  injured  by  reason  of  the  negligence  of  workmen 
employed  by  persons  who  had  contracted  with  the  Company  to  lay 
down  water-pipes. 

(Lord  Abinger,  C.  B.  :  There  the  defendants  caused  their  sub- 
contractor *to  commit  a  public  nuisance.)  [  *7i3  ] 

In  Bates  v.  Pilling  (4),  the  general  principle  was  recognized,  that 
any  one  who  employs  another  to  do  an  act,  in  the  course  of 
w^hich  he  commits  a  trespass,  is  equally  liable  with  him. 

B.  Andrews  and  J.  Henderson^  contra,  were  stopped  by  the  Court. 

Lord  Abinger,  C.  B.  : 

The  rule  must  be  absolute  to  enter  a  nonsuit.  The  injury  was 
occasioned  by  the  negligence  of  Bland,  who  did  not  stand  in  the 
relation  of  servant  to  the  defendant,  but  was  merely  a  sub-contractor 
with  him ;  and  to  him  the  plaintiflf  must  look  for  redress.  I  think 
the  true  principle  of  law,  consistent  with  common  sense,  was  laid 

(1)  55  R.  R.  717  (6  M.  &  W.  499).  (3)  3  Camp.  403. 

(2)  47  R.  R.  513  (8  Ad.  &  El.  109 ;  (4)  6  B.  &  C.  38 ;  9  Dowl.  &  Ry.  44. 
3  N.  &  P.  239). 
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Rapson       down  in  the  case  of  Quannan  v.  Burnett,  in  which  all  the  previous 
cuBiTT.      cases  on  this  subject  were  cited  and  considered,  and  some  distinguished 
and  some  overruled.    I  have  always  been  of  the  same  opinion,  and 
therefore  see  no  reason  for  departing  from  that  decision. 

Parke,  B.  : 

I  am  of  the  same  opinion.  The  plaintiff  has  his  remedy  against 
Bland,  whose  negligence  was  the  cause  of  the  injury ;  if  he  attempts 
to  go  further,  and  to  fix  the  defendant,  it  can  only  be  on  the  ground 
of  Bland's  being  the  servant  of  the  defendant :  but  then  the 
obvious  answer  is,  that  Bland  was  only  a  sub-contractor  to  do 
certain  of  the  works,  and  that  the  relation  of  master  and  servant 
did  not  subsist  between  him  and  the  defendant.  The  true  rule  on 
this  subject  was  laid  down  by  this  Court  in  the  case  of  Quannan  v. 
Burnett,  which  is  directly  in  point,  and  cannot  be  distinguished 
from  the  present  case.  The  Court  there  said,  **  The  liability  by 
virtue  of  the  principle  of  relation  of  master  and  servant  must  cease 
when  the  relation  itself  ceases  to  exist ;  and  no  other  person  than 
[  •7u  ]  the  master  of  such  servant  can  be  liable,  on  the  simple  ground  *that 
the  servant  is  the  servant  of  another,  and  his  act  the  act  of  another ; 
consequently,  a  third  person  entering  into  a  contract  with  the 
master,  which  does  not  raise  the  relation  of  master  and  servant  at 
all,  is  not  thereby  rendered  liable."  And  again,  **  It  is  true  that 
there  are  cases — for  instance,  that  of  Bush  v.  Steinman^  Sly  v. 
Edgeley  (i),  and  others — and  perhaps  amongst  them  may  be  classed 
the  recent  case  of  Randleson  v.  Murray — in  which  the  occupiers  of 
land  or  buildings  have  been  held  responsible  for  acts  of  others 
than  their  servants,  done  upon,  or  near,  or  in  respect  of  their 
property.  But  those  cases  are  well  distinguished  by  my  brother 
LiTTLBDALB,  in  his  very  able  judgment  in  Laugher  v.  Pointer  (2). 
In  that  case  he  says,  *  The  rule  of  law  may  be,  that  in  all  cases 
where  a  man  is  in  possession  of  fixed  property,  he  must  take  care 
that  his  property  is  so  used  and  managed  that  other  persons  are 
not  injured;  and  that,  whether  his  property  be  managed  by  his 
own  immediate  servants,  or  by  contractors  or  their  servants.  The 
injuries  done  upon  land  or  buildings  are  in  the  nature  of  nuisances, 
for  which  the  occupier  ought  to  be  chargeable,  when  occasioned  by 
any  acts  of  persons  whom  he  brings  upon  the  premises.  The  use 
of  the  premises  is  confined  by  the  law  to  himself,  and  he  should 

(1)  6  Esp.  6.  (2)  29  R.  E.  319  (5  B.  &  C.  547; 

8  Dowl.  &  Ry.  659). 
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take  care  not  to  bring  persons  there  who  do  any  mischief  to 
others.' ''  The  case  of  Quarman  v.  Biimett  has  been  approved  of, 
in  its  main  principles,  by  the  Court  of  Queen's  Bench,  in  the  case 
of  Milligan  v.  Wedge  (i).  There  a  butcher  had  employed  a  licensed 
drover  to  drive  home  a  bullock  he  had  bought  at  Smithfield  market, 
and  the  drover's  boy,  by  his  negligent  driving,  had  allowed  the 
bullock  to  run  into  the  plaintiflf's  show-room,  where  it  did  consider- 
able damage ;  it  was  held  that  the  owner  of  the  bullock  was  not 
liable  for  the  damage ;  and  Lord  Dbnman  *there  said,  "  In  Randleson 
v.  Murray,  the  work  to  be  done  was  necessary  work  done  on  the 
premises ;  the  owner  would  have  been  liable  if  he  had  used  his 
own  servants  and  his  own  tackle ;  by  hiring  a  porter  and  his  tackle 
for  a  day,  he  could  not  exempt  himself  from  that  liability."  Lord 
Denm^n  there  seems  to  adopt  the  distinction  which  this  Court,  in 
Quarman  v.  Burnett,  said  ought  to  be  taken.  If  a  man  has  any- 
thing to  be  done  on  his  own  premises,  he  must  take  care  to  injure 
no  man  in  the  mode  of  conducting  the  work.  Whether  he  injures 
a  passenger  in  the  street,  or  a  servant  employed  about  his  work, 
seems  to  make  no  difference.  I  think,  therefore,  that  as  Bland  was 
a  sub-contractor,  and  not  the  servant  of  the  defendant,  the  latter  is 
not  liable,  and  the  rule  for  a  nonsuit  must  be  made  absolute. 


Hapson 

V. 

Cdbitt. 
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Alderson,  B.,  and  Rolfe,  B.,  concurred. 


Rule  absolute. 


SIR  JOHN    TOBIN,  Knt.,  v.  CRAWFORD  and  Others. 

(9  Meeson  &  Welsby,  716—719  ;  S.  C.  12  L.  J.  Ex.  490.) 
[This  case  will  be  found  reported  in  52  R.  R.  701.] 


1842. 

Excheqver 
Chambrr. 

[716] 


BLYTH  AND  Another   v.   SHEPHERD  and  Another  (2). 

(9  Meeson  &  Welsby,  763—765 ;  S.  C.  11  L.  J.  Ex.  293 ;  6  .Tur.  689;  1  Dowl. 

N.  S.  880.) 

On  a  declaration  alleging  loss  by  perils  of  the  sea,  the  plaintiff  may 
recover  on  proof  that  the  ship  was  wrecked,  although  that  was  occasioned 
by  the  previous  barratry  of  the  master. 

Assumpsit  on  a  policy  of  insurance  against  the  defendants,  as 
Directors  of  the  Marine  Insurance  Company.     The  declaration 


(1)  54  E.  R.  677  (12  Ad.  &  EI.  737 ; 
4  P.  &  D.  714). 

(2)  Cited   in    Cfn-y   v.    Burr   (1881) 


8  Q.  B.  D.  313,  317,  52  L.  J.  Q,  B. 
657  ;  affd.  9  a  B.  Div.  463;  8  App. 
Ca.  393,— A.  C 


1842. 
May  5. 

Exch.  of 
Pleas, 

[763] 
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Blyth       contained  two  counts ;  the  first  alleging  a  loss  by  perils  of  the  sea, 

SuEPUBBD.     the  second  a  loss  by  barratry  of  the  master.     Bolfe,  B.,  having 

made  an  order  that  one  of  these  counts  should  be  struck  out,  on 

the  ground  that  they  did  not  establish  a  distinct  subject-matter  of 

complaint  within  the  meaning  of  the  rule  of  H.  T.,  4  Will.  IV., 

R.  V.  Richards  obtained  a  rule  to  show  cause  why  the  order 
should  not  be  set  aside,  on  affidavits  which  stated,  that  the  settle- 
ment of  the  loss  was  resisted  on  the  alleged  giound  that  the  ship 
had  been  wilfully  lost  (off  the  island  of  Borneo)  by  arrangement 
and  conspiracy  between  the  master  and  the  supercargo;  that 
owing  to  the  absence  of  witnesses  abroad,  the  plaintiffs  were  unable 
to  ascertain  whether  such  was  the  case  or  not ;  and  that,  if  they 
were  limited  to  one  count,  they  might  be  nonsuited  by  proof  either 
of  barratry,  or  of  loss  by  perils  of  the  seas,  as  the  case  might  be. 

[  764  ]  Butty  who  appeared  to  show  cause,  objected  that     *     *     the 

two  counts  were  pleaded  together  in  express  violation  of  the  rule, 
which  prohibited  two  counts  on  the  same  policy. 

The  Court  called  upon 

R.  F.  Richards,  contra  : 

It  cannot  be  necessary  to  draw  up  the  rule  on  reading  a  long 
declaration,  if  it  appear  by  affidavit,  as  it  does  here,  what  the  two 
counts  are.  And  under  the  circumstances  of  this  case,  unless  both 
counts  are  allowed,  or  the  plaintiffs  are  at  liberty,  under  the  count 
for  a  loss  by  perils  of  the  sea,  to  prove  barratry,  or  the  defendants 
are  precluded  from  insisting  on  barratry  as  a  defence,  the  plaintiffs 
will  be  under  great  hardship,  because  they  cannot  fully  know  the 
facts  until  they  have  sent  out  a  commission  to  examine  witnesses 
at  Borneo,  and  after  it  has  been  returned,  they  cannot  amend  their 
declaration,  because  the  witnesses  are  examined  to  the  particular 
issue  joined.     *     *     ♦ 

Lord  Abinger,  C.  B.  : 

I  think  the  perils  of  the  sea  would  be  properly  alleged  as  the 
cause  of  the  loss,  although  there  were  previous  barratry,  and 
therefore  that  there  will  be  no  prejudice  to  the  plaintiffs  by  this 
rule  being  discharged ;  but  even  if  there  is,  it  is  clear  that  the  rule 
of  Court  applies  in  terms  to  the  case. 
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Parke,  B.  :  Bltth 

t. 
The  rule  must  be  discharged  with  costs.     The   declaration  is    Shepherd. 

framed  in  open  violation  of  the  new  rules  :  and  as  to  the  alleged       [  ^^^  ] 

hardship  of  not  allowing  two  counts  in  a  case  like  the  present — 

which;  however,   I   believe  to  be  really  imaginary,  because  the 

plaintiffs  may  describe  the  loss  as   caused  by  perils  of  the  sea, 

notwithstanding  previous  barratry — yet  if  there  be  any,  it  is  by  no 

means  equal  to  the  evil  of  allowing  a  multitude  of  counts  on  the 

same  policy.     The  plaintiflfs  must  delay  commencing  their  action 

until  they  obtain  information  sufficient  to  enable  them  to  state  the 

facts  correctly. 

Alderson,  B.  : 

Heyinan  v.  Parish  (i)  is  an  authority  to  show  that,  if  the  declara- 
tion allege  a  loss  by  perils  of  the  sea,  the  plaintiff  may  recover  on 
proof  that  the  ship  was  wrecked,  although  that  was  occasioned  by 
the  barratry  of  the  crew  (2). 

BoLFE,  B.,  concurred. 

Rule  discharged^  with  costs. 


M.  TUENEK,  H.  J.  TUKNEE,  and  LAYTON       i8*2. 

'  April  30. 

V.  HAEDEY.  — 

(9  Meeson  &  Welsby,  770—774 ;  S.  C.  11  L.  J.  Ex.  277  ;  1  Dowl.  N.  S.  954.)         ^%1'm{ 

To  an  action  for  use  and  occupation,  for  a  quarter's  rent  from  Lady  Day  [  770  1 
to  Midsummer,  1841,  the  defendant  pleaded,  that  by  an  agreement  made 
between  the  plaintiffs,  executors  of  T.,  and  the  defendant,  the  defendant 
agreed  to  take  of  the  plaintiffs,  executors  as  aforesaid,  the  premises  in 
question ;  that  it  was  afterwards  agreed  between  them  and  W.,  that  W. 
should  become  tenant  to  the  plaintiffs  from  Lady  Day,  1841,  and  that  the 
defendant  should  be  discharged  from  all  liability  to  subsequent  rent ;  that 
the  defendant  accordingly  gave  up  possession  to  W.,  and  the  plaintiffs 
accepted  him  as  tenant :  Held,  that  this  plea  was  not  proved  by  evidence 
that  one  of  the  plaintiffs  had  so  agreed  to  accept  W.  as  tenant  in  lieu  of  the 
defendant. 

Assumpsit  for  use  and  occupation.  Pleas,  first,  non  assumpsit ; 
secondly,  that  the  plaintififs  were  hy  this  action  claiming  to  recover 
the  amount  of  a  quarter's  rent,  due  from  the  25th  day  of  March  to 
Midsummer  Day,  1841,  by  virtue  of  a  certain  memorandum  of 
agreement  made  between  the  plaintififs,  executrix  and  executors  of 

(1)  11  B.  E.  688  (2  Camp.  149).  (2)  See  also  Walker  v.  Maitland,  5 

B.  &  Aid.  171. 
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ToRNKB  H.  H.  Turner,  deceased,  of  the  one  part,  and  the  defendant  of  the 
Habdet.  other  part,  whereby  the  said  plainti£fs  agreed  to  let  to  the  defendant, 
and  the  defendant  agreed  to  take  of  the  plaintiflfs,  executrix  and 
executors  as  aforesaid,  the  premises  in  the  declaration  mentioned ; 
that  it  was  afterwards,  to  wit,  on  &c.,  agreed  by  and  between  the 
plaintiffs,  the  defendant,  and  one  W.  Wasbrough,  that  the  said 
W.  Wasbrough  should  hold  and  occupy  the  said  premises  as  tenant 
thereof  to  the  plaintiffs,  from  the  25th  day  of  March,  1841,  and 
that  the  defendant  should  be  discharged  from  all  liability  to  pay 
any  rent  accruing  subsequently  to  the  said  25th  day  of  March, 
1841.  The  plea  then  averred,  that  the  defendant,  on  that  day, 
delivered  up  possession  of  the  premises  to  Wasbrough,  who  held 
and  occupied  them  until  the  Midsummer  Day  following,  on  the  terms 
of  the  said  agreement,  and  that  the  plaintiffs  accepted  Wasbrough 
as  their  tenant,  and  in  discharge  of  the  liability  of  the  defendant 
to  the  said  rent,  &c.     Verification.     Beplication,  d^  injuria. 

At  the  trial  before  Lord  Abinger,  C.  B.,  at  the  Middlesex  sittings 
after  Hilary  Term,  the  plaintiffs  gave  in  evidence  a  memorandum 
of  agreement  made  between  the  plaintiffs,  "  executrix  and  executors  " 
of  H.  H.  Turner,  deceased,  of  the  one  part,  and  the  defendant  of 
the  other  part,  whereby  '*  the  said  executrix  and  executors  "  agreed 
to  let  to  the  defendant  the  premises  in  question,  and  the  defendant 
[  •TTi  ]  agreed  **  with  the  said  executrix  and  executors  "  to  pay  *them 
rent  for  the  same.  The  defendant  called  a  witness  to  prove,  that 
in  September,  1840,  Wasbrough  applied  to  one  of  the  plaintiffs, 
H.  J.  Turner,  to  be  allowed  to  become  tenant  of  the  premises  for  a 
year  from  the  25th  March,  1841,  and  that  the  latter  accepted  him  as 
such  tenant.  The  jury,  upon  this  evidence,  found  a  verdict  for  the 
defendant  on  the  second  issue. 

In  the  present  Term,  Thesiger  obtained  a  rule  to  show  cause  why 
this  verdict  should  not  be  set  aside,  and  a  verdict  entered  for  the 
plaintiffs,  pursuant  to  leave  reserved  at  the  trial,  or  for  a  new  trial, 
on  the  ground  that  the  plea  was  not  proved. 

Hurlstone  (with  whom  was  Crowds)  now  showed  cause : 

This  was  a  demise  by  the  plaintiffs  in  their  character  of  executors, 
and  therefore  they  cannot  allege  that  one  of  them  had  no  authority  to 
bind  the  other  by  his  acceptance  of  Wasbrough  as  the  tenant.  The 
release  of  a  debt,  or  the  grant  of  a  term,  by  one  executor,  is  valid, 
and  binds  the  rest:  Williams  on  Executors,  730.   Oore  v.  Wright  (i) 

(1)  47  E.  R.  520  (8  Ad.  &  El.  118 ;  3  N.  &  P.  243). 
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is  in  point.    There  the  defendant  pleaded,  to  debt  for  rent  dae  under      Turner 
a  demise,  that  before  the  rent  became  due,  it  was  agreed  between      hardet. 
the  plaintiff  and  defendant,  that  in  consideration  of  his  giving  up 
possession,  he  should  be  discharged  from  any  further  rent,  and 
that  he  had  given  up  possession  accordingly,  and  the  tenancy  was 
thereby  surrendered :  and  it  was  held    that  the  plea,  although  it 
did  not  show  a  surrender  properly  so  called,  afforded  a  valid  excuse 
for  non-payment  of  the  rent,  by  showing  the  agreement,  and  the 
giving  up  of  possession  pursuant  to  it.     So  here,  one  of  the  parties 
who  demised  has  excused  the  debt  of  the  defendant,  and  that 
operates  as  a  discharge  as  against  all:     Walluce  v.  Kelaall  (i). 
And  it  is  properly   so  pleaded.    Where  an  instrument  operates 
differently  from  its  language,  *it  ought  to  be  pleaded  according      [  •772  ] 
to  its  legal  operation,  not  according  to  its  strict  terms :    Stephen 
on  Pleading,  419. 

(Lord  Abinger,  C.  B.  :  Pleading  a  deed  according  to  its  legal 
effect,  does  not  mean  according  to  its  legal  consequences,  as  derived 
from  extrinsic  facts;  the  legal  effect  must  be  collected  from  the 
deed  itself.) 

A  contract  or  debt  of  one  of  several  partners  might  be  stated  as 
the  contract  or  debt  of  all.  If  therefore  this  agreement  operates 
by  way  of  discharge  as  against  all  the  executors,  it  is  correctly  so 
pleaded. 

He  cited  also  Sheppard's  Touchstone,  484,  2  Saund.  97,  and 
Thomas  v.  Cook  (2). 

Ogle  (with  whom  was  Thesiger),  contra  : 

This  action  is  brought  by  the  plaintiffs  in  their  individual 
capacity,  and  not  as  executors ;  and  if  it  had  not  appeared  on  the 
face  of  the  agreement  put  in  evidence  that  they  were  executors, 
it  would  have  been  impossible  to  contend  that  the  plea  was  proved; 
because  in  the  case  of  several  ordinary  persons,  it  is  clear  that 
such  an  agreement  by  one  of  them  would  not  bind  the  rest.  Now, 
first,  it  does  not  appear  that  they  demised  as  executors :  all  that 
appears  from  the  agreement  is  that  they  were  executors,  and  there 
is  nothing  to  show  that  the  defendant  contracted  with  them  as 
such.  It  is  not  stated  either  in  the  plea  or  in  the  agreement  that 
they  were  parties  to  it  as  executors.     They  might  have  assented  to 

(1)  56  B.  R.  707  (7  M.  &  W.  264).  (2)  20  E.  B.  374  (2  B.  &  Aid.  119). 

R.R. — VOL.  LX.  56 
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TuBNEB  the  vesting  of  the  estate  in  them  as  trustees,  and  so  they  would 
Ha^bt.  become  joint  lessors,  and  as  such  could  demise  each  in  his  individual 
capacity.  But  even  if  they  did  demise  in  their  representative 
capacity,  the  agreement  of  one  of  them  to  excuse  the  defendant 
from  the  rent  is  not  properly  pleaded  as  a  discharge  by  alL  It  is 
not  like  the  case  of  a  release  by  deed.  The  plea  alleges  a  dis- 
charge by  the  three  executors,  and  the  proof  is  of  a  discharge 
by  one  only. 

Lord  Abinoeb,  C.  B.  : 

I  think  the  plea  is  not  sustained.  It  is  alleged  that  the  three 
[  *773  ]  plaintiffs  agreed  to  accept  another  ^person  as  tenant  in  the  place 
of  the  defendant,  and  discharged  him  from  the  rent;  but  that 
allegation  is  not  proved  by  such  an  agreement  with  one  of  the 
plaintiffs.  Even  if  the  legal  consequence  were  that  it  should  bind 
the  three,  it  is  not  properly  stated.  But  I  think  there  is  no 
pretence  for  saying  that  the  plaintiff  Turner,  by  a  contract  made 
with  himself  only,  could  bind  the  other  two.  Where  executors  Join 
in  a  personal  contract,  they  are  bound  in  the  same  way  as  other 
persons  in  whom  the  property  is  vested;  and  though  one  may 
dispose  of  the  assets  so  as  to  bind  the  others,  they  cannot 
severally  make  a  new  contract  so  as  to  bind  each  other.  The 
issue,  therefore,  was  not  proved,  and  the  rule  must  be  absolute 
for  a  new  trial. 

Parke,  B.  : 

I  am  also  of  opinion  that  the  plea  in  this  case  was  not  proved. 
Though  there  appears  to  have  been  no  distinct  evidence  of  that 
fact,  yet  from  the  agreement  with  the  defendant  having  been  in 
the  names  of  the  plantiffs,  describing  them  to  be  executors,  it  is 
probable  that  the  testator  was  entitled  to  a  term,  which  devolved 
on  them  as  executors,  and  that  they  made  an  underlease  to  the 
defendant.  If  so,  the  reversion  on  this  demise  belonged  tu  the 
executors  as  such,  and  was  assets  (although  the  right  to  sue  on 
the  contract  for  rent  may  have  belonged  to  them  in  their  individual 
character),  and  the  reversion  might  have  been  sold,  or  a  new 
interest  in  it  created,  by  one  of  the  executors ;  and  if  one  demised 
to  Wasbrough  with  the  consent  of  the  defendant,  I  am  not  prepared 
to  say  whether  there  might  not  have  been  a  defence  to  this  action, 
on  a  proper  plea,  on  the  ground  that  such  a  transaction  between 
Turner,   one  of    the   plaintiffs,   Wasbrough,   and  the  defendant, 
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amounted  to  a  surrender  by  operation  of  law,  on  the  principle  laid      Tubkeb 

down  in  the  case  of  Thomas  v.  Cook,  and  within  which  this  case  is      habdrt. 

attempted  to  be  brought.     But  the  present  plea  is  not  supported 

by  the  evidence ;  for  it  is  founded  on  an  *alleged  agreement  of  all       [  *774  ] 

the  plaintiffs  with  the  defendant  and  Wasbrough,  and  there  is  no 

proof  of  such  an  agreement,  as  Turner  alone  agreed  in  point  of 

fact,  and  one  executor  is  not  the  agent  of  another,  to  bind  him  by 

contract.     The  agreement,  therefore,  which  is  alleged  in  the  plea 

was  not  proved.      For   this  reason,  I   think  the  rule  must  be 

absolute. 

Aldbrson,  B.  : 

I  am  of  the  same  opinion.     The  plea  sets  up  one  contract,  and 
the  proof  is  of  a  different  one. 

RoLFB,  B.,  concurred. 

Rule  absolute  for  a  new  trial. 


DAKINS   V.   SEAMAN.  i842. 

AprU  27. 
(9  Meeson  &  Welsby,  777—790;  S.  C.  11  L.  J.  Ex.  274  ;  6  Jur.  783.)  

Where  a  curate  is  appointed  by  the  special  sequestrators  of  the  Bishop  of         Pleat 


[777] 


the  diocese,  to  serve  the  cure  of  a  benefice  during  the  vacation  between  the 
death  of  the  last  and  the  appointment  of  the  next  incumbent,  he  may, 
although  not  licensed  by  the  Bishop,  and  notwithstanding  the  Pluralities 
Act,  1838  (1  &  2  Vict.  c.  106),  recover  his  reasonable  stipend  in  an  action  of 
debt  under  28  Hen.  VIII.  c.  11,  from  the  next  incumbent;  the  tithes  which 
accrued  during  the  interval  not  being  sufficient  to  pay  him  a  reasonable 
stipend. 

Debt.  The  declaration  stated,  that  whereas,  after  the  death  of 
John  Dakins,  clerk,  who  at  the  time  of  his  death  was  incumbent 
of  the  parsonage  and  parish  church  of  St.  James,  Colchester,  the 
same  being  a  benefice  and  spiritual  promotion,  with  cure  of  souls, 
within  the  diocese  of  London,  to  wit,  <!t:c.,  the  said  spiritual  pro- 
motion being  then  vacant,  from  the  time  of  the  death  of  the  said 
J.  Dakins,  and  from  thence  during  such  vacation,  and  until  the 
defendant  was  instituted  parson  of  and  into  the  parish  of  the  said 
spiritual  promotion,  the  plaintiff,  being  a  clerk  in  holy  orders  and 
ordained  by  the  Archbishop  of  York,  did  during  all  that  time  duly 
serve  and  keep  the  cure  of  the  said  spiritual  promotion,  at  the 
request  of  G.  R.  and  G.  H.  C,  *being  special  sequestrators,  [  •778  ] 
ordained  and  appointed  by  the  Bishop  of  London  to  ask  for  and 
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dakins  sequester  all  the  tithes,  &c.,  and  to  cause  the  said  cure  of  the  said 
Sbamak.  spiritual  promotion  to  be  served;  and  whereas  the  tithes.  Sec,, 
growing  and  arising  during  the  said  vacation,  were  not  sufficient 
to  pay  the  said  plaintiff  a  reasonable  stipend  for  keeping  the  said 
cure;  and  whereas  the  defendant  was  the  next  incumbent;  and 
whereas,  by  an  Act  passed  in  the  reign  of  Henry  VIII.,  it  was 
provided,  that  if  the  fruits,  &c.,  of  the  vacation  of  the  spiritual 
promotions  were  not  sufficient  to  pay  the  curate's  stipend  for 
serving  the  cure  during  such  vacation,  the  same  were  to  be  borne 
by  the  next  incumbent,  within  fourteen  days  next  after  he  bad 
possession  of  any  of  the  promotions  spiritual ;  whereupon,  and  by 
reason  of  the  premises,  the  defendant  has  become  liable,  &c. 

To  this  declaration  the  defendant  pleaded,  4thly,  That  the  death 
of  J.  Dakins,  and  the  vacation  of  the  said  spiritual  promotion,  and 
the  serving  and  keeping  of  the  same,  took  place  after  the  passing 
of  the  1  &  2  Vict.  c.  106,  &c.     Verification. 

The  fifth  plea  was.  That  the  plaintiff,  during  the  said  vacation, 
was  curate  of  the  said  spiritual  promotion,  and  was  not  duly 
licensed  by  the  Bishop  or  Ordinary  of  London. 

Seventh  plea.  That  the  death  of  John  Dakins,  and  the  vacation 
of  the  said  spiritual  promotion,  happened  after  the  passing  of  the 
statute  1  &  2  Vict.  c.  106,  and  that  the  Bishop  of  London  alone 
had  jurisdiction  to  enforce  the  payment  of  the  plaintiff's  stipend, 
by  monition  and  sequestration  of  the  profits  of  the  said  spiritual 
promotion. 

Demurrer  to  the  fourth  plea,  assigning  for  cause  that  that 
plea  did  not  show  with  sufficient  certainty  how  the  statute 
1  &  2  Vict.  c.  106,  prevented  the  plaintiff  from  having  his  said 
action. 

Demurrer  to  the  fifth  plea  :  the  cause  assigned,  among  others, 
[  *779  ]  being,  that  the  plea  did  not  show,  with  sufficient  certainty  "^how  a 
license  from  the  Bishop  or  Ordinary  was  requisite  or  material. 
To  the  7th  plea  also  there  was  a  demurrer,  the  principal  cause 
being,  that  it  did  not  appear  with  sufficient  certainty  why  the 
Bishop  of  London  alone  had  jurisdiction  to  enforce  by  monition 
and  sequestration  the  said  payment  in  that  plea  mentioned. 

The  following  were  the  defendant's  points  : 

That  the  payment  of  a  curate  performing  ecclesiastical  duties 
of  any  benefice,  during  the  vacancy  of  such  benefice  upon  the 
avoidance  of  the  same  by  death,  being  expressly  provided  for  and 
regulated  by  the  stat.   1    &    2   Vict.  c.    106,   ss.  100.   101,   (and 
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other    sections),  no  action    is    now    maintainable   on   the   stat.       Dakin8 
28  Hen.  VIII.  c.  11:  s^^^;^^. 

That  the  stat.  28  Hen.  YIIL  c.  11,  admitting  it  to  be  still  in 
force,  so  far  as  its  provisions  extend,  provides  no  form  of  remedy, 
and  that  from  the  nature  of  the  demand,  and  otherwise,  in  the 
absence  of  any  express  provision,  the  remedy  is  not  by  action 
at  law : 

That  the  effect  of  the  stat.  1  &  2  Vict.  c.  106,  is  that  no  curate 
since  the  passing  of  that  statute  can  have  any  legal  claim  or 
demand  for  or  in  respect  of  the  performance  of  the  ecclesiastical 
duties  of  a  benefice  during  the  vacancy  thereof  by  death,  except  he 
be  appointed  by  the  Bishop  of  the  diocese,  and  have  a  stipend 
assigned  to  him  under  the  provisions  of  the  said  Act : 

That  the  right  set  up  by  the  declaration  is  stated  therein  to  be 
founded  upon  the  plaintiff  having  served  as  curate  at  the  request  of 
the  sequestrators,  but  the  authority  given  to  the  sequestrators  is 
also  set  out  in  the  declaration,  and  from  that  it  appears  that  they 
had  no  authority  in  this  respect,  except  to  cause  the  cure  to  be 
served  out  of  the  profits  of  the  benefice  collected,  sequestrated,  and 
recovered  by  them  and  their  authority  :  being  so  expressly  limited, 
it  follows  that  they  are  not  shown  to  have  had  the  power,  by 
employing  a  curate,  to  charge  the  succeeding  incumbent,  or  to 
employ  the  said  curate  otherwise  than  on  the  credit  *of  the  profits  [  •780  ] 
so  to  be  collected  and  received  by  themselves : 

That  the  declaration  expressly  states  that  the  plaintiff  was 
ordained  by  the  Archbishop  of  York,  and  the  benefice  in  question 
not  being  averred  to  be  in  the  diocese  or  ecclesiastical  jurisdiction 
of  the  said  Archbishop,  or  even  in  the  province  of  York,  but,  on 
the  contrary  thereof,  being  expressly  averred  to  be  in  the  diocese  of 
London,  and  province  of  Canterbury,  it  the  more  plainly  appears 
that  the  plaintiff's  orders  of  priesthood,  although  they  may  have 
put  him  in  a  capacity  to  be  licensed,  did  not  of  themselves  dispense 
with  a  license  from  the  Bishop  of  the  diocese,  under  the  36th  and 
37th  canons  of  the  year  1603 : 

That  the  declaration  is  bad,  for  stating  the  cause  of  action  to  be 
for  the  whole  amount  of  the  stipend  and  wages  for  the  entire 
period  of  the  vacancy,  without  negativing  the  receipt  by  the 
defendant  of  any  part  of  such  amount  out  of  the  profits  of  the 
benefice  during  such  vacancy,  or  from  any  other  source,  so  that, 
according  to  the  said  declaration,  if  the  fruits  of  the  vacation  are 
insufficient,  by  however  small  an  amount,  and  notwithstanding 
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Dakina  (except  as  to  such  amount)  they  may  have  been  actually  received 
Seam AK.  ^7  ^^^  curate,  or  even  though  such  curate  may  have  been  otherwise 
paid  in  full,  nevertheless  such  curate  has  a  right  of  action  against 
the  succeeding  incumbent  for  the  stipend  and  wages  of  the  entire 
vacation,  including  what  he  may  have  already  received ;  whereas 
the  defendant  will  contend  that  the  right  of  action  of  the  plaintiff 
against  the  defendant  (if  it  exists  at  all)  is  only  as  to  so  much,  and 
no  more,  as  the  fruits  of  the  vacation  may  have  been  deficient  in 
amount,  and  that  the  amount  of  such  deficiency  ought  to  have 
been  shown,  and  the  action  limited  to  that  amount : 

That  the  declaration  is  bad,  and  shows  no  title  in  the  plaintiff  to 
maintain  the  present  action,  it  not  being  stated  or  shown  that  the 

[  *78i  ]  plaintiff  was  appointed  or  admitted  by  *the  Bishop  and  Ordinary 
of  the  diocese  to  serve  and  keep  the  cure  in  the  declaration 
mentioned. 

C(nvling,  in  support  of  the  demurrer : 

The  pleas  are  bad  in  substance,  as  well  as  for  the  reasons 
assigned.  The  action  is  founded  on  the  stat.  28  Hen.  VIII.  c.  11, 
s.  10,  which  enacts,  ''  that  if  the  fruits  of  the  vacation  of  the  said 
spiritual  promotions  be  not  sufficient  to  pay  the  curate's  stipend 
and  wages  for  serving  the  cure  the  vacation  time,  that  then  the 
same  be  borne  and  paid  by  the  next  incumbent,  within  fourteen 
days  next  after  that  he  hath  possession  of  any  of  the  said 
promotions  spiritual."  The  fourth  and  seventh  pleas  are  pleaded 
for  the  purpose  of  showing  that  the  stat.  1  &  2  Vict.  c.  106,  either 
impliedly  repeals  that  section,  or  takes  away  the  jurisdiction  of  the 
common  law  Courts.  Before  this  last-mentioned  statute,  it  is  clear. 
notwithstanding  the  doubt  in  2  Gibs.  Cod.  tit.  82,  c.  2,  note  (t), 
that  the  only  remedy  upon  s.  10  was  by  action  in  the  Courts  of 
law:  Com.  Dig.  Prohibition,  (P.  5);  Birch  v.  Wood  (i).  Now, 
though  the  99th  section  of  the  stat.  1  &  2  Vict.  c.  106,  provides 
that  where  any  benefice  shall  be  under  sequestration,  *'  it  shall  be 
lawful  to  the  Bishop,  and  he  is  hereby  required,  if  the  incumbent 
shall  not  perform  the  duties  of  the  said  benefice,  to  appoint  and 
license  a  curate  thereto,  and  to  assign  to  him  a  stipend  not 
exceeding  &c."  it  would  seem,  from  referring  to  the  title  of  the  Act 
and  some  prior  passages,  that  the  language  was  intended  to  be 
confined  to  cases  where  there  was  an  incumbent  in  existence,  who, 
for  some  reason,  did  not  discharge  the  duties  of  his  benefice.    At 

(1)  2  Salk.  506. 
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all  events  it  would  not  repeal  the  stat.  28  Hen.  YIII.,  nor  the      Dakixb 

power  which  sequestrators  always  previously  had  of  appointing      sbaman. 

clergymen  to  serve  the  cure ;   for  the  language  of  s.  99  is  in  the 

affirmative,  without  any  negative  either  express  or  implied :   7  Bac. 

Abr.  tit.  Statute,  (G.) ;    Rex  v.  Pinney  (i).     Hence  *sequestrators       [*782] 

may  appoint  as  formerly,  at  least  until  the  Bishop  exercises  his 

power  of  appointing :  and  indeed,  if  it  were  otherwise,  the  mischief 

might  arise  that,  in  case  from  any  accident  the  Bishop  omitted  to 

appoint  a  curate,  the  parish  might  be  altogether  without  Divine 

service.     As  to  the  objection  that  the  plaintiff  is  either,  by  virtue 

of  s.   100,  restricted  to  the  profits  which  the   sequestrators  may 

receive,  or,  if  they  are  not  sufficient,  the  Bishop,  under  s.  101,  is 

to   enforce    payment  from  the   succeeding  incumbent,   it  is  an 

answer,   that  those    sections  are  confined    to    cases    of    curates 

appointed  by  the  Bishop.     A  similar  answer  may  be  given  to  the 

objection,  that  the  jurisdiction  of  this  Court  is  taken  away  by 

8.  109,  which  enacts  that,  ''in  every  case  in  which  jurisdiction  is 

given  to  the  Bishop,  &c.,  under  the  provisions  of  this  Act,  and  for 

the  purposes  thereof,  and  the  enforcing  the  due  execution  of  the 

provisions  thereof,  all  other  and  concurrent  jurisdiction  in  respect 

thereof  shall,  except^as  herein  otherwise  provided,  wholly  cease," 

&c. ;   for  this  refers  to  s.  88,  and  relates  only  to  ''  licenses  granted 

and  salaries  assigned  in  some  way  in  conformity  to  the  Act,"  as 

was  decided  in  Rex  v.   The  Bishop  of  Peterboroiigh  (2),  upon   a 

similar  clause  in  the  stat.  57  Geo.  HI.  c.  99.     The  Legislature 

merely  meant  that,  where  the  Bishop  appointed  the  curate  and 

fixed  his  stipend,  he  should  have  the  whole  jurisdiction  over  any 

disputes  relating  to  it.     In  West  v.  Turner  (8),  where  the  plaintiff 

was  barred,  the  Bishop  had  appointed  under  the  statute.     As  to 

the  fifth   plea,  which   alleges  that  the  plaintiff    was    not    duly 

licensed ;    a   license  is  not  requisite   for  a   priest,  but   only  for 

deacons,  and  preachers  or  lecturers.     Previously  to   the  Act  of 

Uniformity,  13  Car.  II.  c.  4,  perhaps  a  license  might  have  been 

required  for  priests,  for  in  ancient  times  preaching  formed  no  part 

of  the  ordinary  celebration  of  Divine  service  ;    and  the  form  used 

in  ordaining  a  priest  was,  "  Take  thou  power  to  read  the  Gospel  in 

♦the  Church  of  God,  as  well  for  the  living  as  the  dead.     In  the       1  'Tss  ] 

name  of  the  Father,"  &c. :    Nelson's  Eights  of  the  Clergy,  p.  481, 

2nd  ed.     But  the  form  in  the  Rubric  since  that  statute  has  been, 

(1)  26  E.  E.  375  (2  B.  &  C.  322).  (3)  6  Ad.  &  EL  614. 

(2)  3  B.  &  C.  47. 
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dakinb  "  Take  thou  authority  to  preach  the  Word  of  God,  and  to  minister 
Skaman.  the  holy  Sacraments  in  the  congregation  where  thou  shaU  be 
lawfully  appointed  thereunto  :  "  whilst  that  of  a  deacon  is,  ''  Take 
thou  authority  to  read  the  Gospel  in  the  Church  of  God,  and  to 
preach  the  same,  if  thou  be  thereto  licensed  by  the  Bishop  himself.** 
So  that  a  priest  is  at  once  qualified  to  discharge  everything 
requisite  for  the  service  of  the  cure.  This  objection  was  made,  but 
abandoned,  in  Powell  v.  Milburn  (i),  Db  Grey,  Ch.  J.,  saying,  that 
''no  such  license  is  required,  or  necessary  to  be  had,  but  only  for 
lecturers."  Perhaps  the  48th  canon  of  the  canons  of  1608  will  be 
referred  to,  but  that  does  not  require  a  ''  license."  The  86th  and 
87th  canons  are  referred  to  by  the  defendant's  points ;  but,  though 
the  plea  would  seem  to  have  reference  to  one  of  them,  they  are 
subject  to  several  exceptions  enumerated  in  them,  which  are  not 
negatived  in  the  plea :  and  therefore  it  is  bad,  even  if  they  are  not 
only  valid  rules  of  law,  but  cognizable  by  a  court  of  law  as  a 
defence  to  the  action.  But  they  are  in  fact  not  noticeable  here, 
not  being  binding  on  the  laity,  Middleton  v.  Croft  (2) ;  and  cannot 
affect  the  plaintiff,  who  was  licensed  by  the  Archbishop  of  York, 
whilst  the  canons  purport  to  have  been  passed  only  by  a  convoca- 
tion  of  the  province  of  Canterbury,  and  it  is  not  clear  that  they  are 
all  binding  even  in  that  province.  Even  if  noticeable  here,  the 
punishment  for  a  breach  of  them  ought  not  to  be  the  forfeiture  of 
the  plaintiff's  salary.  Indeed,  the  plea  admits  that  there  was  a 
license,  but  denies  that  it  was  a  due  license,  and  the  validity  of  it 
must  at  all  events  be  for  the  decision  of  the  Ecclesiastical  Courts, 
and  cannot  be  investigated  here :  Matingley  v.  Mariyn  (3) ;  Martyn 
[  *784  ]  V.  *Hind  (4).  In  addition,  this  plea  is  bad  in  form,  because  it  does 
not  state  in  what  respects  the  plaintiff  was  not  duly  licensed: 
Hume  V.  Liversidge  (5). 

E.  V.  WiUiama^  contra  : 

The  declaration  is  bad,  and  the  pleas  are  good.  The  fifth  plea 
is  a  good  answer  to  the  action;  for  the  plaintiff  cannot  recover 
unless  he  is  licensed  by  the  Bishop.  In  Watson's  Clergyman's 
Law,  which  is  a  book  of  great  authority,  it  is  said  (6) :  ''  A  priest, 
by  his  ordination,  receives  authority  to  preach  the  Word,  and 
administer  the  holy  Sacraments  in  the  congregation  where  he 

(1)  3  WilB.  355,  361.  (4)  2  Cowp.  437. 

(2)  2  Stra.  1057.  (5)  1  Cr.  &  M.  332. 

(3)  Sir  W.  Jones,  259,  2nd  and  3rd  (6)  Vol.  1.  p.  260,  2nd  ed. 
Besolutions. 
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shall  be  lawfully  appointed  thereanto :  Bab.,  stat.  1  Mar.  c.  8.   Yet,       dakiks 
notwithstanding,  he  may  not  preach  without  the  license  either  of      skaman. 
the  King,  or  his  respective  Archbishop,  Bishop,  or  other  lawful 
Ordinary,  or  one  of  the  universities  of  Oxford  or  Cambridge :  stat. 
1  Mar.  c.  3  ;  14  Car.  II.  c.  4 ;  13  Eliz.  c.  12.     But  a  license  by  the 
Bishop  of  any  diocese  is  sufficient,  although  it  be  only  to  preach 
within  his  diocese,  the  statute  not  requiring  any  license  by  the 
Bishop  of  the  diocese  where  the  church  is:  Pasch.,  15  Car.  II., 
B.  B. :   Broum  v.  Spence  (i).     But  this  is  only  to  be  intended  so 
as  to  satisfy  the  words  of  the  statutes,  as  not  to  be  punished  by 
them  for  want  of  a  license  to  preach ;  for  I  take  it,  a  preacher  by 
the  canons  is  obliged  to  procure  a  license  from  the  Bishop  of  the 
diocese  in  which  his  church  is,  notwithstanding  any  former  license 
obtained  by  him  from  another  Bishop."     It  is  said  that  the  canons 
do  not  bind  the  laity ;  but  in  investigating  an  ecclesiastical  matter, 
it  is  the  constant  practice  to  cite  the  canons.     Thus  the  canons 
were  recognized  in  Creswick  v.  Rooksby  (2).     So  Lord  Mansfield, 
Ch.  J.,  in  Mariyn  v.  Hind  (3),  says,  **  The  second  objection  is,  that 
the  plaintiff  is  not  licensed  by  the  incumbent.     Within  the  true 
intent  and  meaning  *of  the  canon  law  he  is  licensed  by  the  Bishop ;       [  •785  ] 
for  he  has  ordained  him  on  his  title  ; "  thereby  recognizing  that 
law,  but  getting  rid  of  the  objection  by  saying  that  the  clerk  was 
properly  licensed.     A  person  is  not  a  curate  unless  he  is  admitted 
according  to  the  laws  of  the  land.     In  Gates  v.  Chambers  (4),  Sir 
John  Nicholl,  after  stating  the  48th  canon,  that  "no  curate  or 
minister  shall  be  permitted  to  serve  in  any  place  without  examina- 
tion and  admission  of  the  Bishop  of  the  diocese  "  &c.,  says,  "  and 
the  canon  is  headed,  *  None   to  be  curates,  but  allowed  by  the 
Bishop.'     Now  the  object  of  this  canon  seems  at  least  to  be,  that 
curates  who  are  engaged  to  take  charge  of  parishes,  either  altogether 
or  in  part,  for  a  continued  time,  shall  be  examined  and  admitted  by 
the  diocesan."     The  plaintiff  would  not  be  legally  in  the  office, 
unless  he  were  admitted  and  appointed  by  the  Ordinary.  In  Watson's 
Clergyman's  Law  (5),  it  is  likewise  said,  "  Also  if  such  person  as  did 
attend  the  cure  was  only  appointed  by  the  churchwardens  or  other 
person,  and  not  duly  licensed   and   admitted   thereunto  by  the 
Ordinary,  or  did  not  duly  qualify  himself  according  to  the  statute 
14  Car.  II.  c.  4,  I  conceive  neither  the  Ordinary  nor  his  minister. 

(1)  1  Keble,  503.  (4)  2   Addams's    Eccl.    Rep.     189, 

(2)  2  Bulstr.  47.  191. 

(3)  2  Oowp.  443.  (5)  Vol.  2,  p.  758. 
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dakins  may  detain  any  part  of  the  profits  in  respect  thereof,  for  that  his 
Seaman,  license  (he  not  being  duly  qualified)  is  void ;  stat.  18  Eliz.  c.  12, 
and  stat.  14  Gar.  II.  c.  4 ;  and  his  serving  the  cure  an  unlawful 
act.  And  if  the  Bishop's  commission  doth  employ  some  neigh- 
bouring ministers  that  have  cures  of  their  own,  to  serve  such  cure 
for  the  time,  without  admission  as  aforesaid  by  the  Ordinary,  I 
suppose  that  their  case  is  the  same,  although  that  they  performed 
the  legal  acts  aforesaid  to  settle  them  in  their  own  churches.*' 
And  in  Bum's  Eccles.  Law,  tit.  Vacation  (i),  it  is  said,  "  And 
Dr.  Gibson  says,  such  curate  ought  to  be  duly  licensed  by  the 
[  'vse  ]  Ordinary  for  serving  of  the  *cure;  otherwise,  if  he  proceeds  without 
such  license,  he  can  have  no  title  to  any  stipend  or  salary,  nor  can 
any  be  legally  reserved  and  deducted  for  him ; "  citing  Gibson's 
Codex,  750.  The  plaintiff  should  therefore  have  shown,  on  the 
face  of  his  declaration,  as  part  of  his  title,  that  he  was  appointed 
by  the  Bishop.  Then  as  to  the  new  Act,  1  &  2  Vict.  c.  106,  the 
99th  section  was  intended  to  apply  to  all  cases  of  sequestered 
benefices;  it  contemplates  every  case  where  a  benefice  is  under 
sequestration.  The  first  case  it  applies  to  is,  where  the  incumbent 
is  alive,  and  shall  not  perform  the  duties  himself;  the  second, 
where  there  is  a  sequestration  in  consequence  of  death  or  resigna- 
tion. The  statute  assumes  (as  all  the  authorities  cited  demonstrate), 
that  the  curate  will  be  appointed  and  licensed  by  the  Bishop.  It 
then  provides  that  the  sequestrators  are  to  pay  such  stipend  as  the 
Bishop  shall  order  to  be  paid,  and  that  alone.  Then  the  lOlst 
section  provides  for  what  is  to  be  done  if  the  proceeds  are  not 
sufficient,  and  gives  a  remedy  by  monition.  This  statute  provides 
for  and  regulates  this  very  case,  and  no  action  is  maintainable  on 
the  former  statute.  By  section  109,  in  every  case  where  jurisdic- 
tion is  given  to  the  Bishop,  all  other  jurisdictions  are  to  cease.  By 
sections  100  and  101,  he  has  power  conferred  on  him  to  name  the 
stipend  and  compel  its  payment ;  therefore,  as  neither  this  nor  any 
other  Court  or  person  has  jurisdiction  to  say  what  is  a  reasonable 
stipend,  or  to  compel  the  payment  of  it,  it  is  a  case  within  the 
mischief  which  the  Act  intended  to  provide  against,  and  the  remedy 
given  by  it.  The  sequestrators  are  merely  the  Bishop's  bailiflfs, 
and  have  no  power  to  appoint.  Even  if  authority  were  given  to 
them  by  the  Bishop  to  appoint,  it  would  be  void,  because  he  had 
no  right  to  delegate  his  authority.  But  he  does  not  do  so.  The 
object  of  the  Act  was,  that  the  Bishop  should  have  authority  to 
(1)  Vol.  4,  p.  4,  9th  edition,  by  Dr.  R.  Phillimore. 
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assign  the  amount  of  the  salary,  and  to  enforce  payment  by  moni-       Dakiks 

■r. 

tion;  and  the  common-law  Coarts  are  ousted  of  their  jarisdiction.  sbahan. 
The  fifth  plea  is  therefore  good,  inasmuch  as  the  plaintiff  had  no 
authority  *to  perform  the  office. of  curate ;  and  the  other  pleas  are  [  *787  ] 
good,  because  no  other  person  had  authority  to  appoint  a  curate 
but  the  Bishop.  With  respect  to  the  technical  objection  to  the 
fifth  plea,  that  it  is  a  negative  pregnant,  if  there  be  anything  in 
that  objection,  perhaps  the  Court  wil]  allow  the  defendant  to 
amend.  If  the  issue  went  down  to  be  tried,  it  would  be  just  the 
same,  whether  the  word  **  duly  "  was  there  or  not. 

Then  the  declaration  is  bad,  for  stating  the  cause  of  action  to 
be  for  the  whole  amount  of  the  stipend  and  wages  for  the  entire 
period  of  the  vacancy.  The  statute  did  not  mean  that  if  one 
shilling  short  of  a  reasonable  stipend  were  unpaid,  an  action  was  to 
be  had  for  the  whole  amount.  The  plaintiff  should  have  negatived 
the  receipt  of  any  portion  of  the  profits,  or  stated  what  the  amount 
received  was,  and  averred  further,  that  the  action  was  merely  to 
compel  a  reasonable  stipend.  It  is  not  sufficient  to  follow  the  exact 
words  of  a  statute,  where  it  is  clear  that  by  reasonable  intendment 
a  larger  sense  must  be  given  to  them  than  the  exact  words  express. 
The  true  meaning  of  the  statute  is,  that  the  deficiency  may  be  claimed. 

Cowling  f  in  reply  : 

With  regard  to  the  objection  to  the  declaration,  that  it  ought  to 
have  stated  what  the  plaintiff  had  received,  and  that  he  was  going 
for  the  balance,  that  is  matter  of  defence.  The  plaintiff  could 
only  recover  what  he  was  entitled  to,  after  deducting  what  he  had 
received.  The  extracts  respecting  the  necessity  of  a  license,  which 
have  been  cited,  appear  all  to  have  been  based  on  the  one  first 
cited  from  Watson's  Clergyman's  Law,  and  that  would  seem  to 
have  been  hastily  written,  without  considering  the  alteration 
produced  by  the  Act  of  Uniformity,  coupled  with  the  Rubric.  As 
to  the  power  of  the  sequestrators,  it  has  always  been  taken  as 
clear  that  they  had  power,  and  also  that  it  was  the  most  important 
part  of  their  duty,  by  virtue  *of  the  writ  from  the  Bishop  appoint-  [  '788  ] 
ing  them,  to  provide  for  the  serving  of  the  cure :  Wliinjield  v. 
Watkins  (i) ;  Hubbard  v.  Beckford  (2).  Gates  v.  Chambers  {s)  shows 
that  even  in  the  Ecclesiastical  Court  a  license  is  not  necessary  for 
the  temporary  supplying  a  cure;  and  such  may  have  been  the 

(1)  2  Phillim.  1.  (3)  2  Addams,  177. 

(2)  Id.  5,  «. 
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dakixs      case  here :  indeed,  from  the  apprehension  of  a  lapse  taking  place. 
Seaman.      ^^  ^^  ^^^  unlikely  that  the  services  of  a  person  in  the  sitnation  of 
the  plaintiff  would  be  wanted  for  a  long  space  of  time. 

LoBD  Abinoeb,  G.  B.  : 

I  am  of  opinion  that  the  plaintiff  is  entitled  to  the  judgment  of 
the  Court.  It  is  not  necessary  to  say  how  far  the  canons  are 
obligatory  upon  the  clergy,  but  it  is  clear  that  modem  canons  do 
not  bind  the  laity.  Nor  need  we,  in  the  present  case,  determine 
whether  a  license  from  the  Bishop  is  requisite  or  not.  Without 
doubt,  sequestrators  cannot  appoint  a  curate  permanently,  but 
they  may  appoint  him  from  week  to  week,  and  he  will  have  a  claim 
upon  the  incumbent  for  his  stipend,  fourteen  days  after  the  latter 
has  been  inducted ;  and  I  think  this  appointmisnt  was  one  of  the 
latter  description.  The  statute  of  Hen.  YIII.  is  not  affected,  in 
this  respect,  by  the  Act  of  Victoria,  which  does  not  contain  negative 
words  ;  and  as  there  is  no  inconsistency  in  the  two  Acts,  they  may 
well  stand  together.  The  plaintiff  was  duly  appointed  by  the 
sequestrators,  who  derived  their  authority  from  the  Bishop.  It 
does  not  appear  for  what  time  the  appointment  was  made,  but 
there  is  nothing  to  lead  us  to  suppose  that  it  was  of  a  permanent 
character.  I  think,  therefore,  that  the  plaintiff  is  entitled  to 
recover.  I  have  looked  into  the  case  of  Middletan  v.  Croft,  as  it  is 
reported  in  Gas.  temp.  Hardw.  826 ;  it  was  a  case  of  prohibition, 
argued  by  eminent  civilians,  and  involved  an  elaborate  discussion 
r  *789  ]  upon  the  authority  *of  the  canons.  Lord  Habdwicke  there  says, 
''  Subsequent  Acts  of  Parliament  in  the  affirmative  only,  although 
giving  new  penalties,  are  never  taken  to  be  a  repeal  of  former  Acts, 
unless  there  be  negative  words,  or  a  plain  contrariety  between  the 
two  Acts,  BO  as  there  is  a  plain  indication  in  the  latter  of  an  intention 
to  repeal  the  former.*'  In  the  present  ease,  I  can  see  no  intention 
that  the  late  Act  should  repeal  the  former,  and  therefore,  on  this  and 
other  grounds,  our  judgment  must  be  for  the  plaintiff. 

Pabkb,  B.  : 

I  am  of  the  same  opinion,  and  think  the  plaintiff  may  maintain 
an  action  for  his  stipend.  The  main  question  is,  whether  the 
statute  of  Hen.  VIII.  is  repealed  by  the  statute  of  Victoria,  and 
whether  the  curate  can  recover  in  a  court  of  common  law.  It  is 
to  be  observed,  that  as  the  words  of  the  latter  Act  are  affirmative, 
both  statutes  are  compatible,  and  may  well  stand  together.     The 
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language  of  the  statute  of  Victoria  affords  strong  ground  for  the  Dakiks 
argument,  that  as  the  Courts  of  common  law  cannot  determine  seaman. 
what  salary  the  curate  is  to  receive,  so  neither  can  they  assist  him 
in  recovering  it ;  and  undoubtedly  that  argument  applies,  where 
the  curate  is  appointed  under  that  Act ;  but  if  the  curate  is  not 
appointed  by  the  Bishop,  the  statute  of  Hen.  VIII.  remains  in 
full  force  and  effect.  It  is  said  that  the  canon  law  requires  the 
curate  to  be  licensed,  but  I  should  have  great  difficulty  in 
determining  that  the  effect  of  the  statute  of  Hen.  VIII.  is  taken 
away  by  the  canons  of  1603  ;  that  question,  however,  need  not  be 
considered  here ;  for  I  am  not  satisfied  that  the  plaintiff  need  be 
licensed  under  the  48th  canon.  A  license  applies  to  the  case  where 
the  appointment  is  permanent,  but  here  the  plaintiff  is  employed 
by  the  sequestrators,  and  is  not  appointed  for  any  specified  time. 
The  sequestrators  are  to  see  that  the  duties  of  the  parish  are 
performed  by  somebody,  and  accordingly  they  appoint  the  *plain-  [  *790  ] 
tiff  for  a  short  period ;  it  may  not,  perhaps,  be  necessary  for  them 
to  provide  for  more  than  two  Sundays.  Under  the  circumstances 
of  the  present  case,  I  think  the  plaintiff  is  entitled  to  our 
judgment. 

Aldbrson,  B.,  and  Gurnby,  B.,  concurred. 

Judgment  for  the  plaintiff. 


SMITH   AND   Another   v,   WILLIAM    HENDEESON.  i«^2. 

April  29. 
(9  Meeson  &  Welsby,  798—801  ;  S.  C.  11  L.  J.  Ex.  315;  2  Dowl.  N.  S.  246.)  

An  action  being  brought  against  William  Henderson  for  negligently  PUag 

navigating  a  vessel,  and  the  circumstances  under  which  the  collision  took  p  „^^  ^ 
place  having  been  proved,  it  was  objected  that  no  evidence  had  been  given 
that  the  defendant  was  the  pilot  in  charge  of  the  vessel,  whereupon  the 
plaintiff's  counsel  called  out,  *'  Mr.  Henderson  I  "  upon  which  a  person  in 
Court  answered  **  here ;  "  and  said,  **  I  am  the  pilot."  It  was  proved  by 
one  of  the  witnesses  who  had  gone  on  board  the  vessel  at  the  time  of  the 
accident,  that  he  had  seen  that  person  then  acting  as  pilot :  Held,  that  this 
was  sufficient  evidence  of  the  identity  of  the  defendant  with  the  pilot. 

Case  against  the  defendant,  for  negligence  in  navigating  a  vessel 
on  the  Eiver  Thames,  whereby  she  ran  foul  of  and  damaged  a 
vessel  of  the  plaintiffs. 

At  the  trial  before  Eolfe,  B.,  at  the  Middlesex  sittings  in  Hilary 
Term  last,  it  appeared  that  the  action  was  brought  against  the 
defendant  as  the  pilot  having  the  management  and  direction  of  the 
vessel  in  question.     The  plaintiffs  having  given  evidence  to  show 
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Smith  that  the  circumstances  under  which  the  collision  and  the  negligence 
Hendbrsok.  imputed  took  place,  it  was  objected  that  no  evidence  had  been  given 
that  the  defendant  was  the  pilot  who  had  the  charge  of  the  vessel  at 
the  time  the  accident  occurred :  whereupon  the  plaintiffs'  counsel 
called  out,  ''Mr.  Henderson!"  intending  to  call  the  defendant's  son 
as  a  witness  to  prove  that  fact.  A  person  in  Court  answered 
**  here/' and,  coming  forward,  said,  **I  am  the  pilot."  He  was 
not  sworn ;  but  one  of  the  plaintiffs'  witnesses,  who  had  gone  on 
board  at  the  time  of  the  accident,  proved  that  he  had  seen  this 
person  then  acting  as  pilot.  The  learned  Judge  being  of  opinion 
that  there  was  no  evidence  for  the  jury  of  the  identity  of  the 
defendant,  directed  a  nonsuit  to  be  entered,  giving  leave  to  the 
plaintiffs  to  move  to  set  that  nonsuit  aside,  and  to  enter  a 
verdict  for  the  sum  of  202.  14j$.,  the  amount  of  the  damage  found 
by  the  jury. 

Martin    having,    in     Hilary    Term    last,    obtained    a    rale 
accordingly, 

Montagu  Cluiinbera  now  showed  cause : 

Assuming  that  the  negligence  was  proved,  the  identity  of  the 
defendant  was  not  made  out  by  proper  evidence.  The  defendant 
[  *799  ]  ought  not  to  be  bound  by  the  statement  of  a  party  not  *upon  oath. 
The  question  is,  whether  the  pilot  is  the  present  defendant;  and 
there  ought  to  be  evidence  on  oath  to  the  person  of  the  defendant ; 
a  person's  merely  answering  to  the  name  of  Henderson  amounts  to 
nothing,  unless  it  be  shown  that  he  is  William  Henderson  the 
defendant.  In  actions  on  bonds  and  promissory  notes,  it  is  not 
enough  to  show  that  they  bear  the  signature  of  a  person  of  the 
same  name,  but  the  plaintiff  must  identify  the  defendant  with  that 
person.  Thus,  in  Whitelocke  v.  Mtutgrove  (i),  it  was  held,  that  in  an 
action  upon  an  instrument,  the  subscribing  witness  to  which  is 
dead  or  resides  abroad,  it  is  necessary,  besides  proving  the  hand- 
writing  of  the  subscribing  witness,  to  give  some  evidence  of  the 
identity  of  the  party  sued  with  the  party  who  appears  to  have 
executed  the  instrument.  So  here,  there  ought  to  have  been 
something  besides  the  name  to  connect  the  defendant  with  the 
pilot. 

(Parke,  B.  :  Similarity  of  name  and  residence,  or  similarity  of 
name  and  trade,   will  do.      This  is  an  action  against  William 

(1)  1  Cr.  &  M.  oil. 
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Henderson,  who  is  a  pilot ;   then  a  man  gets  up  in  Court,  who  is  a        Smith 
pilot,  and  answers  to  the  name  of  Henderson.)  Hendbbson. 


The  answer  given  by  the  man  is  not  upon  oath.     A  statement  or 

admission  of  a  stranger  cannot  be  used  to  affect  the  defendant.     If 

at  the  time  he  was  at  the  helm  he  had  been  asked  his  name,  and 

he  had  said  "  William  Henderson,''  that  declaration  might  have 

been  admissible,  as  it  would  have  been  part  of  the  res  gestte.      In 

Middleton  v.  Sandford  (i),  where  issue  was  joined  on  non  est  factum, 

it  was  held  that  some  evidence  must  be  given  of  the  identity  of  the 

party  executing  the  deed,  which  was  not  to  be  presumed  from  its 

having  been  executed  by  a  person  in  his  name,  in  the  presence  of 

the  attesting  witness,  who  was  unacquainted  with  him.   Dampibr,  J., 

there  held  that  some  evidence  of  identity  was  indispensably  *neces-       [  *800  ] 

sary ;  and  he  said,  **  Even  presuming  that  the  name  of  the  person 

who  executed  the  bond  was  Thomas  Sandford,  how  did  it  appear 

that  this  was  the  Thomas  Sandford  sued  in  the  present  action  ?  " 

So  here,  there  is  nothing  but  the  similarity  of  name.     Again,  in 

Parkins  v.  Hawkshaiv  (2),  it  was  held  by  Holroyd,  J.,  that  on  non 

est  factum  pleaded  to  a  bond,  it  was  not  sufficient  to  prove  the 

execution  by  a  person  who  executed  in  the  name  of  the  defendant, 

without  proof  of  identity.    A  person's  appearing  in  Court,  and 

bearing  the  name  of  Henderson,  and  sworn  to  be  the  pilot,  was  not 

enough;  his  identity  with  the  defendant  ought  to  have  been  shown. 

Hennell  v.  Lyon  (3)  may  perhaps  be  relied  upon  on  the  other  side, 

but  that  case  is  distinguishable,  because  there  the  identity  of  the 

defendant  was  made  out  by  character  and  description,  as  well  as 

by  name. 

Martin,  in  support  of  the  rule,  was  stopped  by  the  Court. 

Lord  Abinobr,  C.  B.  : 

It  appears  to  me  that  this  rule  ought  to  be  made  absolute.  The 
action  was  brought  against  William  Henderson,  a  pilot,  and  a 
person  in  Court  answers  to  the  name  of  Henderson,  and  is  proved 
to  be  a  pilot,  and  to  have  been  the  pilot  on  board  the  vessel  in 
question.  That  is  evidence  from  which  the  jury  might  assume  him 
to  be  the  defendant.  But  then  Mr.  Chambers  objects  that  the  state- 
ment is  not  made  upon  oath.  As  to  that,  there  are  many  things 
which  are  incapable  ^of  strict  legal  proof.    A  man's  name  is  a  mere 

(1)  4  Camp.  34.  239). 

(2)  19  E.  R.  711  (2  Stark.  N.  P.  C.  (3)  18  E.  R.  456  (1  B.  &  Aid.  182). 
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Smith 

r, 

Henderson. 


r  ♦801  ] 


matter  of  repatation ;  that  which  is  termed  in  Scotch  law  the  status 
of  a  man,  is  matter  of  reputation :  and  if  precise  evidence  of  the 
relationship  of  one  man  to  another,  or  other  matters  of  that  natare, 
were  always  required,  no  fact  of  that  kind  could  ever  be  proved  in 
practice.  Here,  there  was  evidence  of  the  identity  *of  the  defen- 
dant, although  it  was  not  proved  directly  that  the  name  of  the 
party  who  answered  in  Court  was  **  William."  There  was  evidence 
that  he  was  a  pilot;  that  he  was  the  pilot  on  board  the  vessel; 
and  he  answered  to  the  name  of  Henderson.  I  think  that  is 
sufficient. 


Pabke,  B.  : 

I  think  there  was  some  evidence  of  identity.  The  defendant  is 
sued  on  the  face  of  the  declaration  as  William  Henderson,  a  pilot.  A 
man  in  Court  answers  to  the  name  of  Henderson,  is  a  pilot,  and 
was  proved  to  be  the  pilot  acting  on  board  the  vessel.  He  therefore 
fulfils  the  description  in  the  declaration  in  two  respects,  at  least, 
that  his  name  and  calling  resemble  those  of  the  alleged  defendant. 

Aldebbon,  B.  : 

I  am  of  the  same  opinion.  If  the  very  strict  proof  required  by 
Mr.  Chambers  were  necessary,  it  would  be  almost  impossible  to  try 
any  cause  whatever. 


BoLFE,  B.,  concurred. 


Rid^  absoltUe, 


1842. 
AprU  2ii. 

Ej-eh.  of 
Pleat, 

[  802  ] 


THORNTON    and   Another  v.   CHARLES. 

(9  Meeson  &  Welsby,  802—810;  S.  C.  11  L.  J.  Ex.  302.) 

Assumpsit  for  goods  sold  and  delivered.  It  appeared  at  the  trial  that 
a  broker,  employed  by  the  plaintiffs  to  sell  200  casks  of  tallow,  sold  50  to 
the  defendant,  and  the  remainder  to  two  other  parties,  to  be  delivered  bome 
months  subsequently  to  the  sale.  In  the  bought  note  he  described  the 
transaction  as  a  purchase  of  50  casks  for  *'  his  principals,'*  i.e.,  the  buyers  ; 
and  in  the  sold  note,  as  a  sale  of  2U0  casks  sold  to  his  principals.  Iji  his 
book  he  stated  the  defendant  as  the  purchaser  of  50  casks,  and  the  tvo 
other  parties  as  purchasers  of  the  remainder.  There  was  no  disclosure  of 
the  principals  on  either  side.  About  the  time  appointed  for  the  delivery, 
the  broker  urged  the  defendant  to  buy  100  other  casks  of  a  third  person  t 
and  on  the  latter  objecting  to  do  so,  on  the  ground  that  the  50  casks 
already  contracted  for  by  him  would  soon  be  delivered,  offered  to  **put  off" 
those  casks.  The  50  casks  were  never  actually  delivered  to  the  defendant. 
It  was  objected,  on  this  evidence,  that  the  plaintiff  ought  to  be  nonsuited* 
on  two  grounds :  first,  that  inasmuch  as  there  Wiis  a  variance  between  the 
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bought  and  sold  notes,  the  broker's  book  not  being  evidence  of  the  contract,     Thobkton 
there  was  no  valid  contract ;  secondly,  that  there  was  nothing  to  show  any  «. 

delivery  of  the  50  casks  to  the  defendant.  The  learned  Judge  being  of  that  Charles. 
opinion,  nonsuited  the  plaintiffs  :  Held,  that  the  nonsuit  was  wrong  on  the 
second  ground,  it  being  a  question  for  the  jury,  whether  the  words  **put 
off  "  meant  a  sale  of  the  goods  to  a  third  person  by  the  broker  on  account 
of  the  defendant,  or  a  postponement  of  the  delivery  with  or  without  the 
consent  of  the  plaintiffs. 

Qucere,  whether  the  memorandum  of  a  sale  in  the  broker's  book,  signed 
by  him,  is  admissible  as  evidence  of  the  contract,  to  satisfy  the  Statute  of 
Frauds,  in  cases  where  there  is  no  other  written  contract,  or  where  the 
bought  and  sold  notes  disagree  (1). 

Assumpsit  for  goods   sold  and   delivered,  and  on  an  account 
stated. 

Plea,  non  assumpsit 

At  the  trial  before  Lord  Abinger,  C.  B.,  at  the  London  sittings 
after  last  Michaelmas  Term,  it  appeared  that  the  action  was  brought 
for  the  price  of  50  casks  of  tallow,  alleged  to  have  been  sold  and 
delivered  by  the  plaintiffs  to  the  defendant.  On  the  20th  of  Feb- 
ruary, 1841,  the  plaintiffs  instructed  their  brokers,  Messrs.  Smith 
and  Marshall,  to  sell  for  them  200  casks  of  tallow,  to  be  delivered 
between  the  1st  of  September  and  the  81st  of  December  following, 
and  on  the  same  day  received  from  the  brokers  a  sold  note,  in  the 
following  terms :  **  London,  20th  Feb.  1841.  Sold  for  Messrs.  B.  and 
E.  Thornton  and  West,  to  our  principals,  200  casks  of  St.  Peters- 
burgh  first  sort  of  yellow  candle  tallow,"  &c.  The  bought  note  was 
in  the  same  terms,  except  that  it  stated  the  purchase  to  be  of  50 
casks,  **  for  our  principals."  The  entry  in  the  brokers*  book  was 
as  follows :  "London,  20th  Feb.  1841.  Sold  for  Messrs.  R.  Thorn- 
ton and  West,  (Messrs.  Paton  and  Charles,  50 ;  Mr.  John  Smith,  50 
Messrs.  Cattley  and  Stephenson,  100),  200  of  St.  Petersburgh  first 
sort  of  yellow  candle  tallow,"  &c.  All  the  above  documents  were 
put  in  evidence  at  the  trial.  *The  names  of  the  principals  on  either  [  •803  ] 
side  were  not  disclosed.  On  the  14th  September,  the  plaintiffs 
delivered  to  the  brokers,  in  fulfilment  of  their  contract,  75  casks  of 
tallow,  and  on  the  22nd  of  the  same  month,  the  remaining  125 
casks.  On  the  14th  September,  the  broker  Marshall  applied  to  the 
defendant  to  buy  100  casks  of  tallow  from  another  party,  and  on 
the  defendant's  objecting,  on  the  ground  that  the  50  casks  already 
contracted  for  by  him  would  be  delivered  between  September  and 
December,  stated  that  he  would  undertake  to  "put  off"  the  50 

(1)  Cf.  Sievatright  v.  ArchiMd  Qardiner  (1876)  1  C.  P.  D.  777,  780; 
(1851)  17  Q.  B.  103,  at  pp.  114,  125,  BeDJamin  on  Sales,  4tb  ed.  268.— 
20    L.    J.    Q.    B.    529;   Thompson    v.      A.  C. 
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Thornton  casks.  It  did  not  appear  clearly  whether  the  words  "  pot  oflf "  meant 
Charles,  a  sale  of  the  50  casks  to  a  third  party  by  the  broker,  on  account  of 
the  defendant,  or  whether  it  meant  a  postponement  of  the  delivery, 
with  or  without  the  consent  of  the  plaintiffs.  No  actual  delivery  of 
the  50  casks  ever  took  place.  At  the  trial,  it  was  objected  for  the 
defendant  that  the  plaintiffs  ought  to  be  nonsuited,  on  two  grounds : 
first,  that  there  being  a  variance  between  the  bought  and  sold  notes, 
and  the  entry  in  the  broker's  book  not  being  admissible,  no  valid 
contract  had  been  proved ;  and  secondly,  that  there  was  no  evidence 
to  show  the  delivery  of  the  50  casks  to  the  defendant.  The  learned 
Judge  being  of  that  opinion,  nonsuited  the  plaintiffs,  giving  them 
leave  to  move  to  enter  a  verdict,  if  the  Court  should  be  of  a 
contrary  opinion. 

R.  V.  Richards^  in  Hilary  Term  last,  obtained  a  rule  accord- 
ingly, or  for  a  new  trial. 

Crowder  and  C.  A.  Wood  now  showed  cause : 

First,  there  was  no  legal  contract  entered  into  with  the  plaintiffs, 
inasmuch  as  there  was  a  variance  between  the  bought  and  sold 
notes  with  respect  to  the  number  of  the  casks.  The  bought  and 
sold  notes  are  the  only  legal  evidence  of  the  contract :  Thornton  v. 
Kempster  (i).  It  is  clear,  from  Hawes  v.  Forster  (2),  that  the 
[  *804  ]  bought  and  sold  notes  constitute  the  contract,  *and  therefore  the 
broker's  book  is  not  admissible  to  prove  it. 

(Pabke,  B.  :  I  always  thought  it  was,  because  the  broker  is  the 
agent  of  both  parties ;  he  is  sworn  to  do  his  duty,  and  bound  by 
his  bond  to  enter  the  terms  properly.  May  not  the  entry  in  his 
book,  therefore,  be  evidence  of  the  contract  between  the  parties  ?) 

In  Thornton  v.  Meux  (3),  Abbott,  Ch.  J.,  says,  "  I  used  to  think, 
at  one  time,  that  the  broker's  book  was  the  proper  evidence  of  the 
contract;  but  I  afterwards  changed  my  opinion,  and  held,  con- 
formably to  the  opinion  of  the  rest  of  the  Court,  that  the  copies 
delivered  to  the  parties  were  evidence  of  the  contract  they  entered 
into,  still  feeling  it  to  be  a  duty  in  the  broker  to  take  care  that 
the  copies  should  correspond."  And  in  Hawes  v.  Forsttr  it  was 
held,  that  where  a  contract  is  made  through  a  broker,  the  bought 

(1)  15  R.  E.  658  (5  Taunt.  786).  368). 

•        (2)  42  K.  K.  803  (I  Moody  &  Bob.  (3)  31  R.  K.  711  (Moo.  &  Mai.  44,, 
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and  Bold  notes  delivered  to  the  parties  constitute  the  contract ;  Tho&nton 
not  the  entry  made  by  the  broker  in  his  book.  That  case,  it  is  ouables. 
submitted,  settled  the  law  on  this  subject. 

(Parke,  B.  :  This  is  not  a  case  like  Hawes  v.  Forster ;  here  the 
bought  and  sold  notes  do  not  agree,  and  therefore  there  is  no 
contract  on  the  face  of  them.  The  case  of  Hawes  v.  Forster  is  not 
an  authority  against  the  reception  of  such  evidence ;  it  only  shows, 
that  although  there  be  a  contract  in  the  broker's  book,  the  parties 
may  by  their  own  act  constitute  the  bought  and  sold  notes  the 
contract.  The  difficulty  with  me  is,  why  is  a  broker  called  upon 
to  sign  his  books,  and  obliged  by  his  bond  to  do  so,  if  they  are  not 
to  have  a  binding  effect?) 

In  Thornton  v.  Meux^  the  notes  did  not  agree :  so  also  in  Thornton 
V.  Kempster.  Secondly,  there  has  been  no  delivery  of  the  60 
casks.  There  was  no  contract  between  these  plaintiffs  and  this 
defendant  at  all, — neither  a  sale  nor  delivery ;  but  assuming  that 
there  was  a  contract,  there  was,  at  all  events,  nothing  like  a 
delivery.  What  took  place  between  the  defendant  and  the  broker 
was  nothing  but  a  postponement  of  the  delivery  to  a  future  period. 

K.  V,  Richards  and  MaHin,  contra :  [  805  ] 

The  real  contract  between  the  parties  is  that  which  takes  place 
verbally ;  but  the  statute  requires  that  the  contract  should  be  in 
writing,  and  if  any  memorandum  of  that  contract  is  in  writing,  it 
is  sufficient.  The  bought  and  sold  notes  may  constitute  such 
memorandum ;  but  if  there  be  none,  or  none  which  are  valid,  then 
the  contract  in  the  broker's  book  is  the  real  evidence  of  the  con- 
tract; that  being  an  entry  signed  by  an  agent  for  both  parties, 
lawfully  authorized  so  to  do.  What  was  said  by  Abbott,  Ch.  J., 
in  Thornton  v.  Meux,  has  been  misunderstood.  In  Heynian  v. 
NeaU  (1),  Lord  Ellenborough  says,  "  After  the  broker  has  entered 
the  contract  in  his  book,  I  am  of  opinion  that  neither  party  can 
recede  from  it.  The  bought  and  sold  note  is  not  sent  on  approba- 
tion, nor  does  it  constitute  the  contract.  The  entry  made  and 
signed  by  the  broker,  who  is  the  agent  of  both  parties,  is  alone  the 
binding  contract.  What  is  called  the  bought  and  sold  note  is  only 
a  copy  of  the  other,  which  would  be  valid  and  binding,  although 

no  bought  or  sold  note  was  ever  sent  to  the  vendor  or  purchaser." 

« 

(1)  2  Camp.  337. 
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THOBirroK         (LoBD  Abinoeb,  C.  B. :  That  was  a  case  where  the  bought  and 
Cbablsb.     sold  notes  agreed;  but  I  have  this  experience,  that  when  they 

differed/  Lord  Ellenbobouoh  nonsuited  the  plaintiff.    If  the  notes 

differ,  it  shows  there  is  no  contract  at  all. 

Pabkb,  B.  :  Goom  v.  Aflalo  (i)  was  the  first  case  in  which  it  was 
held  that  the  bought  and  sold  notes  were  sufficient  evidence  of 
the  contract.) 

In  Grant  v.  Fletcher  (2),  the  broker's  note  was  held  not  to  be 
binding,  because  it  was  not  signed ;  but  there  Abbott,  Ch.  J.,  sa^-s, 
*'  The  broker  is  the  agent  of  both  parties,  and,  as  such,  may  bind 
them,  by  signing  the  same  contract  on  behalf  of  buyer  and  seller. 
But  if  he  does  not  sign  the  same  contract  for  both  parties,  neither 
will  be  bound.  The  entry  in  the  broker's  book  is,  properly  speak- 
ing, the  original,  and  ought  to  be  signed  by  him.  The  bought  and 
[  *806  ]  gold  *note8  delivered  to  the  parties  ought  to  be  copies  of  it.  A 
valid  contract  may  probably  be  made,  by  perfect  notes  signed  by 
the  broker,  and  delivered  to  the  parties,  although  the  book  be  not 
signed ;  but  if  the  notes  are  imperfect,  as  in  the  present  case,  an 
unsigned  entry  in  the  book  will  not  supply  the  defect."  Does  it 
not  follow  from  what  he  there  says,  that  if  the  book  had  been 
signed,  it  would  have  been  in  his  opinion  sufficient?  It  does  not 
appear  from  the  report  of  Thornton  v.  Menx,  whether  the  broker's 
entry  in  that  case  was  signed  or  not.  In  Goom  v.  AjUdo,  Abbott, 
Ch.  J.,  says,  "  The  entry  in  the  book  has  been  called  the  original, 
and  the  notes  copies,  but  there  is  not  any  actual  decision  that  a 
valid  contract  would  not  be  made  by  notes  duly  signed,  if  the 
entry  in  the  book  be  unsigned."  That  case  does  not  decide  that 
if  the  book  were  signed  it  would  not  be  good  evidence  of  the  con- 
tract, but  rather  the  contrary.  In  Henderson  v.  Banieu'all(3), 
HuLLocK,  B.,  says,  "Bought  and  sale  notes  are  not  essential  to 
the  validity  of  the  contract;  the  entry  signed  by  the  broker  is 
alone  the  binding  contract,  said  Lord  Ellenbobouoh,  in  the  case 
of  Heyman  v.  Neede,  which  doctrine  is  confirmed  by  the  decision 
in  Grant  v.  Fletcher.'' 

Secondly,  the  plaintiffs  ought  not  to  have  been  nonsuited,  for  it 
was  a  question  for  the  jury  whether  the  facts  proved  did  not 
amount  to  a  delivery  to  the  defendant.     The  agreement  that  the 

(1)  :tt)  K.  R.  262  ((>  IJ.  &  C.  117  ;  »      Dowl.  &  Ky.  59). 

J  Jowl.  &  By.  148).  (3)  m  K.  E.  799  (1  Y.  &  J.  3«7). 

(2)  29  R.  R.  286  (5  B.  &  C.  436;  8 


VOL.  LX.]         1842.     EX.     9  MEE.  &  W.  800—807.  901 

broker  should  "put  off"  the  goods,  was  an  agreement   that  he    Thornton 
should  receive  them  for  the  defendant,  and  sell  them  to  a  third     chables. 
party  on  his  behalf ;  it  meant,  not  that  he  should  postpone  the 
delivery,  but  that  he  should  dispose  of  the  goods.     If  that  was  the 
true  construction  of  the  transaction,  then  the  delivery  of  the  goods 
by  the  plaintiffs  to  the  broker  was  a  delivery  on  behalf  of  the 
defendant.     Here  the  principals  being  unknown,  the  plaintiffs  had 
no  other  means  of  delivering  the  goods  to  the  defendant  than 
through  the  medium  of  the  broker ;  and  the  effect  *of  the  transac-       [  *807  ] 
tion  was  the  same  as  if  the  tallow  had  actually  been  delivered  to 
and  received  by  the  defendant. 

Lord  Abinger,  C.  B.  : 

As  there  appears  to  be  some  doubt  about  the  meaning  of  the 
term  "put  off,"  although  I  thought  all  parties  understood  it  in  the 
same  sense  at  the  trial,  and  as  some  questions  may  arise  respecting 
the  arrangement  between  the  broker  and  the  defendant,  the  rule 
for  a  new  trial  had  better  be  made  absolute. 

Parke,  B.  : 

It  appears  to  me  that,  after  all,  this  is  a  question  of  fact,  to  be 
determined  by  the  jury.  Whether  enough  has  been  done  to  satisfy 
the  Statute  of  Frauds,  is  a  point  that  we  need  not  discuss  at  present. 
But  I  apprehend  it  has  never  been  decided,  that  the  note  entered 
by  the  broker  in  his  book,  and  signed  by  him,  would  not  be  good 
evidence  of  the  contract  so  as  to  satisfy  the  Statute  of  Frauds,  there 
being  no  other.  The  case  of  Haives  v.  Forster  underwent  much 
discussion  in  the  Court  of  King's  Bench,  when  I  was  a  member  of 
that  Court,  and  there  was  some  difference  of  opinion  amongst  the 
Judges ;  but  ultimately  it  went  down  to  a  new  trial,  in  order  to 
ascertain  whether  there  was  any  usage  or  custom  of  trade  which 
makes  the  broker's  note  evidence  of  the  contract.  In  that  case 
there  was  a  signed  entry  in  the  book,  which  incorporated  the  terms 
of  making  the  contract  void  in  the  event  of  the  non-arrival  of  the 
goods  within  a  certain  time.  The  bought  and  sold  notes,  which 
were  delivered  to  the  parties,  omitted  that  clause.  Certainly  it  was 
the  impression  of  part  of  the  Court,  that  the  contract  entered  in 
the  book  was  the  original  contract,  and  that  the  bought  and  sold 
notes  did  not  constitute  the  contract.  The  jury  found  that  the 
bought  and  sold  notes  were  evidence  of  the  contract,  but  on  the 
ground  that  those  documents,  having  been  delivered  to  .each  of 
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Thobkton  the  parties  after  signing  the  entry  in  the  book,  constituted  evidence 
Chakles.  ^^  ft  ^^^  contract  made  between  *the  parties,  on  the  footing  of 
[  *808  ]  those  notes.  That  case  may  be  perfectly  correct ;  bat  it  does  not 
decide,  that  if  the  bought  and  sold  notes  disagree,  or  there  be  a 
memorandum  in  the  book  made  according  to  ihe  intention  of  the 
parties,  that  memorandum,  signed  by  the  broker,  would  not  be  good 
evidence  to  satisfy  the  Statute  of  Frauds.  However,  it  is  not 
necessary  to  pronounce  a  decided  opinion  on  that  part  of  the  case, 
because  I  think,  if  there  has  been  a  delivery,  it  is  clear  it  was  a 
delivery  in  pursuance  of  the  contract  of  the  broker,  and  then  it 
would  bind  the  parties  within  the  statute.  Then  comes  the  question, 
whether  there  was  a  delivery  or  not  ?  That  appears  to  me  to  be  a 
pure  question  of  fact,  to  be  decided  by  the  jury,  and  it  turns  upon 
the  meaning  of  the  arrangement  made  between  the  broker  and  the 
defendant,  as  to  putting  off  the  tallow.  If  the  meaning  of  the  term 
"  put  off"  be,  that  it  was  to  be  put  off  on  the  defendant's  account, 
that  is,  that  a  new  customer  was  to  be  obtained,  then  the  moment 
the  tallow  was  received  by  the  broker,  it  was  received  by  him  as  the 
agent  of  the  defendant,  and  the  defendant  was  liable  on  the  con- 
tract as  for  goods  sold  and  delivered.  But  if  it  merely  means  that 
the  broker  was  to  postpone  the  delivery,  then  there  would  be  this 
further  question,  whether  it  means  that  he  should  make  an 
arrangement  with  the  unknown  principal  to  postpone  it,  and  not 
consider  it  as  a  delivery  ;  and  if  that  be  so,  then  the  plaintiffs  must 
fail,  because  there  has  been  no  delivery.  If  it  means,  that  the 
broker,  without  consulting  his  principal,  although  the  broker  had 
received  the  goods  to  deliver  to  the  defendant,  was  to  postpone 
them  contrary  to  his  duty  to  his  principal,  I  am  strongly  impressed 
with  the  opinion  that  that  would  amount  to  a  dealing  with  the 
goods  BO  as  to  make  it  a  delivery,  and  render  the  defendant  liable 
for  them  as  goods  sold  and  delivered.  All  these  are  questions  of 
fact,  which,  from  a  misunderstanding  at  the  trial,  appear  not  to 
have  been  submitted  to  the  jury.  The  case  is  one  of  considerable 
[  •809  ]  *importance  to  the  parties,  and  it  seems  to  me  to  be  right  that  the 
matter  should  undergo  further  investigation,  when  those  points 
will  be  presented  for  the  consideration  of  the  jury ;  for,  after  all, 
this  is  a  pure  question  of  fact. 

Alderson,  B.  : 

I  also  think  there  ought  to  be  a  new  trial.     It  seems  to  me  that 
this  is  a  question  of  fact ;  but,  as  at  present  advised,  I  do  not 
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entertain  much  doubt  as  to  the  meaning  of  the  words  *'put  off."     Thornton 
Another  point  which  presses  on  my  mind  is,  whether  an  arrange-     charlbs. 
ment  to  postpone  the  delivery  of  the  goods,  without  consulting  the 
interest  of  the  plaintiffs,  can   be   considered  a   delivery  to   the 
defendant.    On  that  point  I  entertain  great  doubt. 

EoLPE,  B. : 

I  concur  in  thinking  there  ought  to  be  a  new  trial.  I  must 
confess,  if  I  were  a  juryman,  I  should  have  little  doubt  what  wa'S 
the  meaning  of  the  term  "  put  off."  Judging  from  the  context, 
the  meaning  appears  to  be,  that  the  delivery  from  Thornton  should 
be  postponed.  At  the  same  time,  I  think  it  is  a  question  of  fact, 
and  therefore  there  cannot  properly  be  a  nonsuit.  I  inferred  from  the 
notes  of  the  trial,  that  all  the  parties  proceeded  on  the  ground  of  this 
being  the  true  construction  of  it,  but  that  does  not  appear  to  have 
been  the  case,  and  I  think,  therefore,  there  should  be  a  new  trial. 

Lord  Abingeb,  G.  B.  : 

I  have  purposely  avoided  giving  any  opinion  about  the  question 
of  the  bought  and  sold  notes,  but  I  desire  it  to  be  understood  that 
I  adhere  to  the  opinion  given  by  me,  that  when  the  bought  and 
sold  notes  differ  materially  from  each  other,  there  is  no  contract, 
unless  it  be  shown  that  the  broker's  book  was  known  to  the  parties. 
With  respect  to  the  other  point,  I  did  not  imagine  that  any  doubt 
existed  as  to  the  witness's  explanation  of  the  phrase  ''put  off," 
after  I  had  pointed  out  to  *him  the  distinction  between  the  delivery  [  *8io  ] 
of  the  goods  by  the  broker,  or  the  holding  of  them  by  him  as  the 
agent  of  the  defendant,  and  the  undertaking  not  to  deliver  them 
to  the  defendant.  I  thought  nobody  doubted  that  the  witness's 
explanation  was  that  which  I  put  upon  it,  namely,  that  the  broker 
undertook  not  to  deliver  the  goods.  I  thought  that  as  he  was  the 
agent  to  deliver,  and  was  dealing  with  unknown  principals  on  both 
sides,  he  had  a  discretion  as  to  when  or  whether  he  would  deliver 
the  goods ;  that  if  he  delivered  them  to  other  persons,  expecting  to 
get  the  price  for  them,  then  he  complied  with  the  undertaking  not 
to  deliver  them  to  the  defendant.  I  thought  the  point  intended  to 
be  raised  was,  whether,  when  he,  being  the  middleman,  and  the 
agent  of  both  parties,  received  the  whole  of  the  200  casks,  which 
included  the  60  bought  by  the  defendant,  his  mere  reception  of 
them  was  the  reception  of  the  defendant.  I  think  that  the  delivery 
of  the  bill  of  parcels  was  a  delivery  to  him  as  agent  of  the  plaintiffs. 
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Thokntok     ^hich  he  might  deliver  to  the  buyer.     The  rule  for  a  new  trial  will 
CuABLBs.     however  be  made  absolute. 

RuJe  absolute. 


1842. 
May  2, 

Exch.  of 
Pleas. 
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RUSSELL  AND  Wipe  v.  SMYTH. 

(9  Meeson  &  Welsby,  810—820 ;  S.  C.  11  L.  J.  Ex.  308 ;  1  Dowl.  N.  S.  929.) 

An  action  of  assumpsit  or  debt  may  be  maintained  against  a  defendant 
resident  in  this  country,  for  costs  awarded  against  him,  after  appearance, 
by  a  decreet  of  the  Court  of  Session  in  Scotland,  in  a  suit  for  a  diTorce. 

Assumpsit  to  recover  the  sum  of  93L  5«.  8d.,  for  costs  due  to  the 
plaintiffs  by  virtue  of  a  decreet  made  by  the  Lords  of  Council  and 
Session  in  Edinburgh,  whereby  they  divorced  the  plaintiff, 
Elizabeth,  from  the  defendant,  and  found  the  defendant  liable  to 
the  said  Elizabeth  in  the  costs  and  expenses.  The  defendant 
pleaded,  first,  non  assumpsit ;  secondly,  that  the  defendant  was  not 
in  Scotland  at  the  time  of  the  summons  and  action  or  proceedings, 
or  at  the  time  of  pronouncing  the  decreet,  within  the  jurisdiction 
*of  the  said  Court ;  that  he  had  not  been  summoned  to  appear, 
and  had  not  any  heritable  property  in  Scotland.  This  plea  was 
struck  out,  on  the  understanding  that  the  defendant  should  be  at 
liberty  to  give  the  facts  stated  therein  in  evidence  under  the  general 
issue.  The  cause  came  on  for  trial  at  the  Liverpool  Summer 
Assizes,  1840,  before  Bolfe,  B.,  when  a  verdict  was  found  for  the 
plaintiffs,  damages  98Z.  5«.  8d.,  subject  to  the  opinion  of  the  Court 
on  the  following  case :  Examined  copies  of  the  summons,  proceed- 
ings, and  decreet,  in  an  action  of  divorce  in  the  Scotch  Courts, 
prosecuted  by  the  female  plaintiff,  by  her  then  name  of  E.  N.  (i), 
against  William  Gray  Smith,  or  Smyth,  were  proved  at  the  trial, 
and  copies  thereof  are  contained  in  the  appendix  to  this  case,  and 
may  be  referred  to  by  either  party  as  part  thereof. 

At  the  trial,  the  plaintiffs  proved,  by  the  evidence  of  an  advocate 
at  the  Scotch  Bar,  that  the  practice  of  the  Scotch  Courts  as  to 
entering  appearances  is  as  follows :  The  process  being  in  the  custody 
of  the  clerk  of  the  Court,  the  procurator  or  agent  of  the  defendant 
applies  to  the  clerk  of  the  Court  in  the  name  of  an  advocate,  to 
borrow  the  process  out  for  the  purpose  of  taking  it  to  the  advocate's 
chambers,  to  examine  it  on  the  part  of  the  defender,  in  order  to  see 
whether  any  defence  can  be  made.     The  clerk  on  this  sends  the 


(1)  The  summons  was  "at  the  in- 
stance of  Elizabeth  Nairns  or  McNaim 


or  Smith  or  Smyth  "  (see  note  to  S.  C. 
in  11  L.  J.  Ex.  308).— A.  C. 
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process  to  the  party  so  applying,  and  at  the  time  of  so  doing,  makes  Hussell 
a  marking  in  the  margin  according  to  the  following  form,  **  alt.  smyth. 
Thomson,  to  see,"  which  he  signs  by  his,  the  clerk's,  initials, 
**  Robt.  Welsh."  It  appears  by  the  appendix,  that  the  examined  copy 
of  the  summons  proved  in  the  evidence  was  so  marked,  and  the 
witness  explained  the  meaning  of  such  marking  to  be,  that  Bobert 
Welsh,  as  agent  of  the  other  side  or  defender,  had,  in  the  name  of 
Thomson,  an  advocate,  obtained  the  process,  to  see  it  on  behalf 
of  the  defender.  The  word  "  act."  immediately  preceding,  in  the 
margin,  means  actor  (the  pursuer),  and  "alt."  means  alter,  i.e.,  the 
party  who  is  to  appear  on  the  other  side.  *The  agent  then  takes  [  *812  ] 
tlie  process  to  the  advocate's  chambers,  to  consult  whether  it  is 
a  case  to  be  defended  or  not.  This  is  a  regular  method  of  entering 
appearances  according  to  the  practice  of  the  Scotch  Courts.  It 
would  not  be  consistent  with  the  duty  of  the  clerk  of  the  Court  to 
make  such  a  marking  on  the  margin,  unless  Welsh  had  in  fact 
applied  as  agent  of  the  defender,  and  unless  in  pursuance  of  such 
application  the  clerk  in  Court  had  in  fact  lent  him  the  process,  in 
order  to  its  being  taken  to  Thomson  as  the  advocate,  to  consider  ; 
and  if  by  any  mistake  an  erroneous  marking  were  made,  it  would 
be  the  duty  of  the  clerk  in  Court  to  amend  it ;  and  such  marking, 
according  to  the  practice  of  the  Scotch  Courts,  shows  that  an 
appearance  has  been  entered.  If  the  advocate  does  not  think  it  a 
case  in  which  a  defence  should  be  made,  the  case  is  not  defended, 
and  the  process  is  returned  to  the  clerk.  The  inquiry  then  proceeds, 
not  in  respect  of  the  defendant's  absence,  but  in  respect  that  no 
defences  are  given  in.  The  marking  on  the  margin  of  the  said  pro- 
ceedings in  the  Scotch  Court  at  the  suit  of  Elizabeth  Smith  against 
William  Gray  Smith,  indicates  that  an  appearance  was  entered  for 
the  defender,  but  that  no  defence  was  made  in  the  above  action, 
and  the  proofs  were  taken  and  lent,  and  the  decreet  in  question 
made,  as  in  a  case  in  which  there  were  no  defences,  and  not  in 
absence  or  for  want  of  appearance ;  and  the  said  proceedings  and 
decreet  produced  appeared  to  be  perfectly  regular  according  to  the 
Scotch  law.  The  same  witness  (the  Scotch  advocate)  proved  that 
there  is  no  rule  of  Court  which  would  prevent  an  advocate  who 
happened  to  know  that  proceedings  had  been  instituted  against  a 
friend  absent  from  the  kingdom,  from  applying  to  the  clerk  in 
Court  to  see  the  summons,  even  though  he  (the  advocate)  had  no 
authority  to  appear  for  the  absent  party ;  but  the  clerk  in  Court 
would  not  be  warranted  in  lending  the  summons  for  any  purpose 
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Russell  except  that  of  enabling  the  party  appl3ring  for  it  to  appear  in 
Smyth.  regular  form  ;  and  if,  *after  it  is  returned,  the  clerk  should  discover 
[  *813  ]  that  it  had  besn  obtained  not  in  the  ordinary  course,  it  would  be 
his  duty  to  make  an  entry  in  the  margin  accordingly,  so  as  to 
correct  the  mistake.  No  proof  was  given  to  show  that  the  person 
who  lent  the  process,  and  made  the  marking,  was  a  clerk  authorized 
to  enter  appearances ;  or  that  either  Thomson  or  Welsh  had  any 
authority  from  William  Gray  Smith  or  Smyth  to  appear  for  him ; 
but  it  was  proved  that  there  was,  at  the  time  of  the  proceedings  in 
question,  a  writer  to  the  signet  of  the  name  of  Welsh.  It  was 
proved  by  the  same  Scotch  advocate,  that  by  the  Scotch  law  a  wife 
may  institute  proceedings  in  the  Court  of  Session,  called  a  summons 
and  action  of  divorce,  against  her  husband,  to  obtain  a  divorce, 
and,  on  proof  of  his  adultery,  may  obtain  a  divorce  a  vinculo 
viatnmonii  from  her  husband.,  and  may  lawfully  marry  again; 
that  if  the  husband  be  a  Scotchman,  and  have  left  the  realm  of 
Scotland,  the  wife  may  lawfully  institute  such  proceedings  in  the 
absence  of  the  husband,  although  the  husband  be  not  personally 
served  with  notice  of  such  proceedings,  and  have  no  property  within 
the  realm  of  Scotland ;  and  the  wife  may  in  such  case  proceed, 
and  on  competent  proof  of  the  husband's  adultery,  obtain  a  divorce 
from  her  husband,  in  the  absence  of  the  said  husband  ;  but  the 
husband  may,  if  he  so  please,  appear  by  his  procurator  in  the 
manner  before  stated,  and  may,  if  he  so  please,  defend  the  action 
by  his  procurator,  though  personally  absent. 

It  was  proved  at  the  trial  that  the  plaintiff,  Elizabeth  Russell, 
was  formerly  the  wife  of  William  Gray  Smyth,  the  defender  in  the 
said  action  of  divorce,  and  it  was  also  proved  that  he  had  lived  at 
Dumfries,  where  his  parents  and  the  family  resided,  that  he  was 
a  medical  man,  and  reputed  to  have  obtained  his  diploma  as  a 
surgeon,  but  that  he  never  practised  his  profession  at  Dumfries, 
and  that  he  is  now  about  thirty-six  years  of  age.  The  plaintiffs, 
L  ♦814  ]  in  order  to  identify  him  with  the  defendant  in  this  action,  *called 
Henry  Jenneret,  the  clerk  to  the  defendant's  attorney,  and  proved  by 
him  that  he  had  known  William  Gray  Smyth,  the  defendant  in  the 
present  action,  three  or  four  years  in  London;  that  the  witness  did  not 
know  of  his  own  knowledge  that  the  now  defendant  was  a  Scotchman, 
nor  had  he  heard  it  from  him,  but  that  the  defendant  had  told  him 
that  he  had  been  in  Scotland,  and  had  lived  at  Dumfries  ;  that  the 
defendant  is  now  a  medical  man,  apparently  forty  years  of  age. 
The  questions  for  the  opinion  of  the  Court  are — first,  whether 
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the  present  action  is  maintainable  against  the  defendant  on  the      Russell 

said  decreet ;  and  secondly,  whether  there  was  evidence  from  which       smyth. 

the  jury  ought  to  have  inferred  that  the  defendant  in  this  action  is 

the  same  person  as  the  defender  in  the  action  in  the  Court  of 

Session ;  the    Court    to    be    at    liberty  to    draw    any   inference 

which   a  jury  might  have  drawn.     If  the  Court  are  of  opinion 

in  the  affirmative,  the  verdict  is  to  stand,  otherwise  a  nonsuit  is 

to  be  entered. 

The  copies  of  the  proceedings  in  the  Court  of  Session  contained 

the  summons,  with  the  above  marginal  marking ;  the  return  of  the 

summoning  officer,  that  he  had  summoned   the  defendant;  the 

appointment  to  the  pursuer  of  fourteen  days  to  appear  and  remit 

her  oath  of  calumny ;  her  appearance  and  deposition  ;  the  allowance 

of  proof  to  the  pursuer  ;  a  petition  by  the  pursuer  for  a  commission 

to  examine  a  witness,  "alt.  not  compearing  or  objecting ;  "  the 

grant  of  the  commission ;  the  appointment  for  the  proof  to  proceed  ; 

the  following  entry : 

"  9th  March,  1888. 

**Lo.    Mackenzie.     Act.    Pyper.      Alt.    absent.     Advisandum. 
With  the  proof  adduced,  and  whole  process. 

**J.  H.  Mackenzie. 

"And   lastly,   the    judgment  finding  the   defendant  guilty  of 
adultery,  and  liable  to  the  pursuer  in  expenses." 

Crovipton  for  the  plaintiffs  :  [  815  ] 

An  action  is  maintainable  in  the  Courts  of  this  country,  for  costs 
awarded  by  a  Scotch  Court.  It  appears,  in  this  case,  that  a  regular 
appearance  was  entered  on  the  roll,  and  that  no  defences  were  made 
to  the  suit.  The  defendant  appears  to  have  allowed  a  judgment 
similar  to  that  of  nil  dicit  to  be  signed  against  him.  It  is  suggested 
in  the  case  that  there  might  have  been  some  deception,  but  credence 
must  be  given  to  the  judgment-roll  in  this  respect,  there  being 
nothing  on  the  face  of  it,  or  anything  stated  in  the  case,  to  show 
that  it  was  not  regular.  The  proceedings  were  therefore  valid.  In 
Cowan  V.  Braidwood  (i),  all  these  questions  were  very  much  dis- 
cussed, and  there  it  was  held  that  it  must  be  shown  that  there  was 
something  wrong  in  the  mode  of  proceeding.  Maule,  J.,  there 
says:  "  The  Courts  of  Westminster,  in  sustaining  decrees  of  foreign 
Courts  against  absent  persons,  have  decided  that,  in  their  judgment, 
a  decree  may  not  be  contrary  to  natural  justice,  although  made 
(1)  56  R  R.  661  (1  Man.  &  G.  882;  2  Scott,  N.  R.  138). 
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Russell  against  a  party  who  is  absent,  for  absence  alone  is  not  sofficient  to 
SMYTH.  invalidate  the  proceedings.  He  also  referred  to  I)ou{fl<u  v. 
Forrest  (i),  and  Becquet  v.  McCarthy  "  (2).  Secondly,  it  was  thrown 
out  on  the  trial,  that  an  action  could  not  lie  on  a  decreet  of  this 
kind,  and  Carpenter  v.  Thornton  (a)  will  be  relied  upon.  It  was 
there  held,  that  an  action  at  law  is  not  maintainable  upon  a  decree 
of  a  court  of  equity  for  a  specific  sum  of  money,  founded  on  equit- 
able considerations  only:  but  the  argument  to  be  deduced  from 
that  case  is  answered  by  that  of  Henley  v.  Soper(4).  It  was  there 
held,  that  debt  lies  on  the  decree  of  a  colonial  Court,  made  for 
payment  of  a  balance  due  on  a  partnership  account.  And  Lord 
Tenterden  says,  "  There  is  a  great  difference  between  a  decree  of 
a  colonial  Court,  and  of  a  court  of  equity  in  this  country.  The 
[  •816  ]  colonial  *Court  cannot  enforce  its  decrees  here — a  court  of  equity  in 
this  country  may;  and  therefore,  in  the  latter  case,  there  is  no 
occasion  for  the  interference  of  a  court  of  law ;  in  the  former  there 
is,  to  prevent  a  failure  of  justice."  Thirdly,  there  is  abundant 
evidence  of  the  identity  of  the  present  defendant,  and  of  the  party 
named  in  the  proceedings  in  the  Court  of  Session.  There  is  not 
only  the  double  name,  but  the  profession,  and  the  place  of  residence. 
On  this  point  he  cited  Simpson  v.  Dismore  (5). 

W.  H.  Watson,  contra : 

This  Court  will  not  give  effect  to  this  decreet,  on  the  ground  that 
all  the  proceedings  took  place  in  the  absence  of  the  defendant,— as 
appears  from  the  entries,  ''alt.  not  compearing  or  objecting;** 
**  alt.  absent ;  " — and  are,  therefore,  contrary  to  natural  justice. 
It  might  be  different  if  it  had  appeared  that  the  defendant  had 
property  in  Scotland,  or  resided  there,  so  as  to  be  within  its 
jurisdiction.  It  is  clear,  according  to  a  variety  of  authorities,  that 
the  Courts  of  this  country  will  not  give  effect  to  judgments  obtained 
in  the  absence  of  the  party :  Obicini  v.  Bligh  (6) ;  Houlditch  v. 
Marquis  of  Donegal  (7) ;  BiLchanan  v.  Rucker  (8) ;  Ferguson  v. 
Mahon  (9);  Smith  v.  NichoUs  (lo).     The  case  of  Douglas  v.  Forrest 

(1)  29  R  E.  655  (4  Bing.  686;   1  (7)  37  R.  B.    181   (8  Bligh,  N.  S. 
Moo.  &  P.  663).  301). 

(2)  36  £.  B.  803  (2  B.  &  Ad.  951).  (8)  9  B.  B.  531  (1  Camp.  68 ;  5.  C. 

(3)  22  B.  B.  299  (3  B.  &  Aid.  52).  9  East,  192). 

(4)  8  B.  S:  C.  16  ;  2  Man.  &  By.  153.  (9)  52  B.  E.  301  (11  Ad.  &  El.  179 

(5)  Ante,  663.  3  P.  &  D.  143). 

(6)  34  B.  B.  730  (8  Bing.  335;  I  (10)  50  B.  B.  658  (5  Bing.  N.  C.  20h ; 
Moo.  &  S.  477).  7  Scott,  147). 
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is  diBtinguishable,  for  that  case  proceeded  on  the  ground  of  the  Russell 
defendant  being  a  Scotchman  bom,  having  heritable  property  in  smyth. 
Scotland.  Here  it  appears,  very  indistinctly  indeed,  that  the 
defendant  was  a  Scotchman  bom,  but  he  has  no  domicile  or 
property  there.  Cowan  v.  Braidwood  does  not  aflfect  this  argument 
at  all,  because  in  that  case  it  did  not  appear  on  the  plea  that  the 
defendant  was  not  accessible  to  the  jurisdiction  of  the  Court ;  he 
might  have  been  a  Scotchman  born,  and  possessed  of  heritable 
property  in  that  country.  Secondly,  no  action  can  be  maintained 
in  this  country  for  costs  awarded  *by  a  foreign  Court.  Costs  are  [  '^n  ] 
accessory  to  a  judgment,  and  although  an  action  might  be  brought 
for  them  in  Scotland,  it  does  not  follow  that  it  can  be  maintained 
in  this  country.  Costs  are  awarded  against  a  party  by  way  of 
punishment,  for  having  made  a  false  charge;  and  there  is  no 
implied  promise  that  a  party  residing  in  England  will  pay  such  as 
have  been  awarded  by  a  foreign  Court.  He  also  contended  that 
the  suit  being  for  a  divorce,  which  was  matter  of  ecclesiastical 
cognizance,  this  Court  could  not  entertain  it ;  and  that,  on  the  face 
of  the  proceedings,  there  did  not  appear  to  be  any  valid  judgment  of 
divorce.  As  to  these  points,  he  cited  Carpenter  v.  Thornton,  Henley 
V.  Soper,  Sadler  v.  Robins  (i),  11  Geo.  IV.  &  1  Will.  IV.  c.  69, 
B.  31,  Warrender  v.  Warrender  (2),  Coot  v.  Lynch  (3),  Bac.  Abr. 
'*  Prohibition,"  (L.)  6,  Fitz.  N.  B.  52,  Emerson  v.  Lashley(4),  Fry  v. 
Malcolm  (5). 

Crompton,  in  reply,  was  stopped  by  the  Court. 

Lord  Abinger,  C.  B.  : 

I  cannot  assent  to  the  argument  of  Mr,  Watson,  that  this  is  a 
matter  of  ecclesiastical  jurisdiction,  and  that  therefore  we  are  pre- 
cluded from  entertaining  it.  The  question  arises  in  Scotland,  and 
the  decree  of  the  Court  of  Session  creates  a  duty  in  the  party  to  pay 
a  debt,  and  does  not  give  rise  to  the  question  of  jurisdiction.  It  is 
plain  that  this  is  not  a  decree  of  an  Ecclesiastical  Court,  but  of  a 
Court  of  competent  jurisdiction  awarding  costs,  and  not  having  the 
power  by  its  own  process  of  enforcing  the  payment  of  them  in  this 
country.  An  action  of  assumpsit,  or  debt,  therefore,  lies  for  the 
recovery  of  them.  I  think  we  must  assume  the  process  and  decree 
to  have  been  perfectly  regular;  the  examination  of  the  advocate 

(1)  1  Camp.  253.  (4)  3  E.  E.  370  (2  H.  Bl.  248). 

(2)  37  B.  E.  188  (9  BUgh,  89).  (5)  4  Taunt.  705. 

(3)  5  Mod.  421. 
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Rus^KLh  shows  them  to  be  so,  and  the  decree  is  made,  not  against  a  party 
Smyth.  ^ho  does  not  appear,  but  against  one  *who  does  appear,  and  after- 
[  *8i8  J  wards  abandons  his  defence.  The  defendant  might  have  offered 
some  defence,  but  he  quits  Scotland,  so  that  the  plaintiffs  had  no 
remedy  against  him  in  that  country.  The  action  may  be  sustained 
on  the  ground  or  morality  and  justice.  The  maxim  of  the  English 
law  is  to  amplify  its  remedies,  and,  without  usurping  jurisdiction, 
to  apply  its  rules  to  the  advancement  of  substantial  justice. 
Foreign  judgments  are  enforced  in  these  Courts,  because  the  parties 
liable  are  bound  in  duty  to  satisfy  them.  The  principles  relating 
to  this  subject  are  well  laid  down  by  Lord  Mansfield,  in  his  judg- 
ment in  Robinson  v.  Bland  (l).  Mr.  Watson  urges,  that  no  action 
for  costs  has  ever  been  brought  on  a  foreign  judgment.  I  cannot 
quite  assent  to  that ;  but  supposing  it  were  so,  I  must  own  I  should 
be  disposed  to  set  an  example  of  such  an  action.  Suppose  litigation 
arises  in  France  relating  to  real  property,  and  costs  are  given 
against  a  party  who  comes  to  this  country :  if  the  English  law 
gives  no  remedy,  the  debt  would  be  lost.  In  such  a  case,  I  should 
be  disposed  to  say  that  an  action  for  those  costs  may  be  maintained 
in  this  country.  I  assume  this  decree  to  be  regular  in  all  its  parts ; 
and  I  do  not  enter  upon  the  question,  how  far  judgment  may  be 
pronounced  against  a  party  in  his  absence,  so  as  to  give  another 
the  right  of  enforcing  it  against  him  in  this  country.  As  to  the 
main  question  in  this  case  I  entertain  no  doubt,  and  think  that  it  is 
governed  by  the  principles  that  were  laid  down  in  Emerson  v. 
Lashley.  As  to  the  question  of  identity,  there  is  ample  evidence  on 
which  the  jury  would  have  found  that  point  against  the  defendant. 
The  name,  residence,  and  profession  were  the  same,  and  the  party 
defending  the  action  must  have  known  that  his  identity  would  be 
disputed,  and  yet  he  called  no  witnesses  to  show  that  he  was  not  the 
party  who  was  alleged  to  have  married  the  female  plaintiff.  Our 
judgment  will  therefore  be  for  the  plaintiffs. 

[  819  ]       Parke,  B.  : 

I  am  of  the  same  opinion.  There  appears  to  me  to  be  ample 
evidence  of  identity.  The  defendant  in  the  present  action  bore  the 
same  Christian  and  surname  with  the  defendant  in  the  Scotch  suit : 
both  had  resided  at  Dumfries ;  and  tliere  was  a  correspondence  in 
their  ages  and  professions.  As  to  the  second  point,  it  is  unnecessary 
to  deliver  an  opinion  as  to  the  effect  of  a  judgment  upon  a  party 

(1)  2  Burr.  1077. 
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who  is  absent,  and  has  no  property  in  the  country  where  the      Rubskll 

judgment  is  pronounced.     Here  we  must  assume  that  the  defendant       shttu. 

entered  an  appearance,  and  that  the  agent  who  took  that  step  for 

him  had  authority  for  that  purpose.     If  this  had  not  been  the  case, 

the  appearance  might  have  been  set  aside  in  Scotland,  and  the 

party  would  have  had  a  remedy  against  his  attorney.     But  then  it 

is  said,  that  divorce  is  matter  of  ecclesiastical  jurisdiction,  and  that 

the  Courts  of  this  country  will  not  enforce  a  decree  made  by  the 

Court  of  Session  in  Scotland  in  such  a  matter.     This  was  a  Scotch 

marriage  ;  and  assuming,  as  we  must,  that  this  decree  was  regular, 

I  agree  with  Lord  Abinoer  in  thinking  that  an  action  will  lie  for 

the  recovery  of  costs  awarded  by  a  foreign  Court  of  competent 

jurisdiction.     Where  the  Court  of  a  foreign  country  imposes  a  duty 

to  pay  a  sum  certain,  there  arises  an  obligation  to  pay,  which  may 

be  enforced  in  this  country  (i).     The  case  of  Carpenter  v.  Thornton 

is  distinguishable,  because  courts  of  equity  have  the  power  of 

enforcing  their  decrees  by  a  process  of  their  own.    Whether  the 

decree  be  final  or  not,  it  is  unnecessary  to  determine ;  nor  need  we 

say  how  far  the  judgment  of  a  Court  of  competent  jurisdiction,  in 

the  absence  of  all  fraud,  is  conclusive  upon  the  parties.     It  is 

enough  to  determine  that  the  present  action  may  be  maintained, 

and  that  our  judgment  must  be  for  the  plainti£fs. 

Alderson,  B.  : 

I  think  there  was  ample  evidence  of  identity,  founded  upon  the 
resemblance  between  the  names,  professions,  places  of  abode,  and 
ages  of  the  parties.  Secondly,  *this  was  not  a  decree  made  in  the  [  *820  ] 
absence  of  the  defender,  but  a  judgment  by  default,  and  I  think 
an  action  can  be  maintained  upon  it  in  this  country,  on  the  grounds 
stated  in  the  case  of  Emerson  v.  Lashley.  The  defendant  was 
bound,  by  the  decision  of  a  Court  of  competent  jurisdiction,  to  pay 
a  sum  of  money,  and  therefore  an  action  will  lie  to  recover  it.  In 
Caj-penter  v.  Thornton  the  decree  was  founded  on  equitable  considera- 
tions only,  and  might  have  been  enforced  by  process  out  of  Chancery. 

RoLFB,  B. : 

The  doubt  created  in  my  mind  by  Mr.  Watson's  argument  was, 
how  far  an  action  for  the  same  subject-matter  might  be  maintained 

(1)  This  (lictnvi  was  approved  in  also  lioimllon  v.  RotisiU&ii  (1880)  14 
HchiUhy  V.  Westenhoh  (1870)  L.  R.  6  Ch.  D.  351,  370,  49  L.  J.  Ch.  344. 
Q.  B.  155,  159,  40  L.  J.  Q.  B.  73;  see      —A.  C. 
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Russell      in  Scotland ;  but  that  is  out  of  the  question  when  the  defendant  is 
Smyth.       in  this  country.     Here  there  is  an  obligation  to  pay  the  costs,  which 
may  be  made  the  foundation  of  an  action. 

Vei'dkt  to  be  entered  for  the  plaintiffs. 


2^^2.  DE  MEDINA  v.  NORMAN  (1). 

May  4.  ^    -' 
(9  Meeson  &  Welsby,  820—829 ;  S.  C.  11  L.  J.  Ex.  370 ;  2  DowL  N.  S.  329.) 

Pl^gf  The  declaration  stated,  that  the  plaintiff,  before  and  at  the  time  of  the 

r  820  1  agreement  thereinafter  mentioned,  was  lawfully  possessed  for  the  residue 

of  a  term,  whereof  twenty-one  years  from  the  24th  June,  1841,  were  then 
unexpired,  of  a  certain  dwelling-house;  and  thereupon,  on  the  2l8t  March, 
1841,  by  an  agreement  made  between  the  plaintiff  and  defendant,  it  was 
agreed  that  the  plaintiff  should,  on  or  before  the  24th  June,  1841,  let  the 
same  to  the  defendant,  by  a  lease  to  be  granted  to  the  defendant  for 
twenty-one  years,  the  said  term  to  commence  from  the  24th  June,  1841. 
The  declaration  then  stated  general  performance  by  the  plaintiff,  and  that 
he  was  ready  and  willing  to  let  the  house  to  the  defendant,  and  to  grant 
and  execute  a  lease ;  yet  that  the  defendant  did  not  nor  would  not  become 
his  tenant,  or  accept  the  lease.  Pleas,  first,  that  the  plaintiff  was  not 
lawfully  possessed  of  the  house,  for  the  residue  of  the  said  term,  modo  tt 
formd :  secondly,  that  the  plaintiff,  at  the  time  of  the  agreement,  had  not  a 
good  title  to,  and  could  not,  on  the  24th  June,  legally  let  the  house  to  the 
defendant,  or  grant  a  lease  for  the  said  term  :  Held,  on  special  demurrer, 
that  the  first  plea  was  bad,  as  containing  an  immaterial  traverse;  and  that 
the  traverse  in  the  second  plea  was  too  large,  as  it  included  the  title  of  the 
plaintiff  at  the  time  of  the  contract,  as  well  as  at  the  time  when  the  lease 
was  to  be  granted.  Held,  also,  that  on  general  demurrer,  the  averment  of 
the  plaintiff's  readiness  and  willingness  to  grant  the  lease  was  equivalent 
to  an  averment  of  his  having  a  title  to  grant  it. 

The  declaration  stated,  that  whereas  the  plaintiff,  before  and  at 
the  time  of  the  making  of  the  agreement  as  thereinafter  mentioned, 
[  •821  ]  was  lawfully  possessed,  for  the  residue  *of  a  term  of  years,  whereof 
21  years  and  upwards  from  the  24th  of  June,  1841,  were  then 
to  come  and  unexpired,  of  a  certain  dwelling-house  and  premises ; 
and  thereupon,  to  wit,  on  the  81st  of  March,  1841,  by  a  certain 
agreement  made  between  the  plaintiff  and  the  defendant,  it  was 
agreed  that  the  plaintiff  should,  on  or  before  the  24th  of  June,  1841, 
let  to  the  defendant,  and  that  the  defendant  should  become  tenant 
to  the  plaintiff,  and  the  defendant  then  agreed  to  become  tenant 
to  the  plaintiff,  of  the  said  house  and  premises,  upon  tbe  following 
terms ;  viz.  that  the  letting  should  be  by  a  lease  to  be  executed  and 
granted  by  the  plaintiff  to  the  defendant  for  21  years,  the  said 
term  to  commence  from  the  24th  of  June,  1841,  when  the  plaintiff 
(1)  See  now  the  Vendor  and  Purchaser  Act,  1874,  a.  2,  rule  1 ;  Conve3'anGing 
Act,  1881,  s.  3,  sub-s.  1. 
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was  to  execute  such  lease.  The  declaration  then  stated,  that  Db  Medina 
although  the  plaintiff  had  performed  and  fulfilled  all  things  in  the  nobmak. 
agreement  contained  on  his  part  to  be  performed,  and  although  he 
was  within  a  reasonable  time  after  the  making  of  the  said  agree- 
ment, and  on  the  24th  June,  1841,  ready  and  willing  to  let  to  the 
defendant  the  said  house  and  premises,  and  to  grant  and  execute 
to  the  defendant  the  said  lease,  yet  the  defendant  did  not  nor 
would,  at  any  time  on  or  before  the  24th  June^  1841,  become 
tenant  to  the  said  plaintiff  of  the  said  house  and  premises  upon 
the  terms  aforesaid,  or  otherwise,  and  on  the  day  and  year  last 
aforesaid  wholly  refused  to  become  such  tenant,  or  to  accept  such 
lease.  To  this  declaration  the  defendant  pleaded,  secondly,  that 
the  plaintiff  was  not  lawfully  possessed  for  the  residue  of  the  said 
term  of  years  of  the  said  dwelling-house  and  premises  in  the 
declaration  mentioned,  modo  etfoi-md.  Thirdly,  that  the  plaintiff, 
at  the  time  of  the  agreement,  had  not  a  good  title  to,  and  could 
not,  nor  could  he  on  the  24th  of  June,  1841,  legally  let  to  the 
defendant,  or  grant  and  execute  to  her  a  lease  of  the  dwelling-house 
for  the  said  term  of  twenty-one  years. 

Special  demurrer.  The  causes  of  demurrer  to  the  second  *plea  [  •822  ] 
were,  that  the  traverse  was  immaterial,  as  it  merely  denied  that 
the  plaintiff  was  possessed  of  the  term  before  and  at  the  time 
of  the  agreement,  whereas  it  would  be  sufficient  for  the  plaintiff 
to  show  that  he  was  possessed  of  the  term  on  or  before  the  24th  of 
June,  so  as  to  be  able  on  that  day  to  complete  the  agreement ;  and 
that  it  is  inconsistent  with  that  allegation,  that  the  plaintiff  was 
possessed  of  the  residue  of  the  said  term  on  or  before  the  24th 
of  June. 

The  causes  of  demurrer  to  the  third  plea  were,  that  it  either 
introduces  new  matter,  in  which  it  should  have  concluded  with  a 
verification,  or  it  is  an  informal  traverse  of  the  plaintiff's  averment 
of  his  readiness  and  willingness  to  let  the  house  and  execute  the 
lease  ;  and  that  it  put  in  issue  more  than  was  alleged  in  the  aver- 
ment, to  wit,  that  at  the  time  of  the  making  of  the  agreement  the 
plaintiff  had  not  a  good  title  to  let  the  dwelling-house,  or  execute 
the  lease,  &c. 

The  following  points  were  marked  for  argument  on  the  part  of 
the  defendant :  That  the  declaration  itself  is  insufficient,  for  that 
if  the  title  set  out  in  the  declaration  is  to  be  considered  as  mere 
inducement  to  the  action,  the  declaration  is  bad,  for  not  alleging 
that  the  plaintiff  had  a  legal  title  to  the  premises  on  the  24th  of 
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DsMEDniA    June,  1841,  bat  merely  that  he  was  on  that  day  ready  and  willing 
NoBM AH.     to  let  the  premises  to  the  defendant. 


Martin,  in  support  of  the  demurrer : 

The  objection  to  the  declaration  is,  that  it  is  bad  for  not  alleging 
that  the  plaintiff  had  a  legal  title  to  the  premises  on  the  24th  of 
June  ;  but  when  he  states  that  he  was  ready  and  willing  to  perform 
the  contract,  it  is  not  necessary  to  go  on  and  show  that  he  had 
title,  as  it  must  be  assumed  that  he  had  capacity  to  do  so.  The 
defendant  contends  that  the  plaintiff  ought  to  have  averred  that  he 
was  able  to  do  so ;  but  that  was  not  necessary,  nor  is  there  anj- 
[  •823  ]  precedent  for  such  an  *averment.  It  is  only  necessary  for  the 
plaintiff  to  aver  that  he  was  ready  and  willing  to  execute  the  lease. 

Then  as  to  the  pleas.  The  second  is  bad,  as  it  is  a  traverse  of 
immaterial  matter,  for  it  is  sufficient  if  the  plaintiff,  on  the  24th  of 
June,  was  in  a  condition  to  grant  a  lease,  or  if  he  had  had  a  power 
in  him  to  grant  a  lease.  The  third  plea  is  also  bad,  for  the  reasons 
assigned.  It  is  true  it  was  held  in  Souter  v.  Drake  (i),  that  in  a 
contract  for  the  sale  of  an  existing  lease,  there  is  an  implied  under- 
taking by  the  seller  to  make  out  the  lessor's  title  to  demise  ;  but  in 
George  v.  Pritchard  (2),  Abbott,  Ch.  J.,  expressed  a  different  opinion. 
He  there  says,  ''  On  looking  to  the  agreement,  I  do  not  find  a 
syllable  to  warrant  the  averment  in  the  declaration,  that  the 
defendant  undertook  to  make  out  a  good  title  to  the  lease.  Without 
such  a  stipulation,  a  party  selling  a  lease  is  not  bound  to  produce 
his  landlord's  title,  a  thing  which  in  most  cases  would  be  utterly 
impossible." 

(Pabee,  B.  :  My  doubt  is,  whether  the  averment  of  readiness 
and  willingness  is  sufficient.  In  Martin  v.  Smith  (3),  there  was 
a  general  allegation  of  title  in  the  plaintiff,  as  well  as  the  averment 
of  readiness  and  willingness.  He  must  have  a  good  title  to  convey. 
If,  however,  he  has  a  good  title  when  he  is  called  upon  to  perform 
his  agreement,  it  is  enough.  Where  it  is  necessary  for  a  party  to 
make  out  a  title,  it  is  necessary  to  state  on  the  pleadings  that  he 
did  make  out  such  title.  The  question  is,  whether  the  averment 
of  the  plaintiff's  readiness  and  willingness  is  sufficient,  without  an 
averment  of  his  ability  to  make  such  title.) 

(1)  39  R.  R.  715  (5  B.  &  Ad.  992;  3      Drake,  39  B.  R.  716,  at  p.  723). 
Nev.  &  Man.  40).  (3)  6  East,  555. 

(2)  1  Ry.  &  M.  417   (see  Souter  y. 
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On  general  demurrer,  the  allegation  amounts  to  an  averment  that    Db  Mbdina 

the  plaintiff  was  in  a  situation  to  do  that  which  he  contracted  to  do.      nobmak. 

If  not,  the  question  mentioned  in  Sugden  on  Vendors,  pp.  225, 226, 

never  could- have  arisen.    It  is  there  said,  "  To  entitle  a  vendor  *to       [  *S24  ] 

sustain  an  action  for  breach  of  contract,  it  has  been  said  that  he 

must  show  what  title  he  has ;  it  not  being  sufficient  to  plead  that 

he  has  been  always  ready  and  willing,  and  frequently  offered  to 

make  a  title  to  the  estate  (i).     *     *     * 

G.  T.  White,  contra  : 

The  declaration  is  bad.  It  was  incumbent  on  the  plaintiff,  in 
suing  on  an  agreement  for  the  sale  of  the  lease,  to  aver  that  he 
had  title  to  sell.  The  *case  of  Souter  v.  Drake  goes  even  further  [  ♦825  ] 
than  this.  Lord  Denman,  Gh.  J.,  in  delivering  the  judgment  of  the 
Court,  says,  **  For  the  reasons  above  given,  we  come  to  the  con- 
clusion, that,  unless  there  be  a  stipulation  to  the  contrary,  there  is, 
in  every  contract  for  the  sale  of  a  lease,  an  implied  undertaking  to 
make  out  the  lessor's  title  to  demise,  as  well  as  that  of  the  vendor 
to  the  lease  itself,  which  implied  undertaking  is  available  at  law  as 
well  as  in  equity ;  and  we  cannot  adopt  the  distinction  acted  upon 
in  George  v.  PritchardJ"  In  Liixton  v.  Robinson  (2),  it  was  held 
that  the  party  who  sues  for  a  forfeiture  on  an  agreement  by  him 
to  deliver  up  possession,  must  show  in  his  declaration  a  possessory 
title  in  himself.  Buller,  J.,  there  says,  "  The  plaintiff  was  to 
deliver  possession,  and  therefore  he  ought  to  have  shown  that  he 
had  a  right  so  to  do."  In  this  case  he  is  to  grant  a  lease,  and 
he  ought  therefore  to  show  his  right  to  do  so.  That  cannot  be 
collected  from  this  declaration.  In  Laythoarp  v.  Bryant  (3),  which 
was  an  action  for  not  completing  a  purchase  of  a  lease,  it  was  held 
that  the  plaintiff,  who  had  alleged  his  possession  of  the  lease,  was 
bound  to  prove  the  execution  of  the  original  lease,  and  of  the  mesne 
assignments  to  him.  The  authorities  show  that  the  inducement 
may  be  traversed :  Com.  Dig.  Pleader  (G),  14 ;  Kimersly  v.  Cooper  (4) ; 
Carvick  v.  Blagrave  (o).  The  case  of  Poole  v.  Hill  (6)  is  not  an 
authority  for  the  plaintiff,  because  although  it  is  the  purchaser's 
duty  to  prepare  the  conveyance,  the  lessor  is  to  prepare  the  lease. 
Besides,  the  plaintiff  ought  to  have  averred  that  he  offered  to 
execute  a  lease:   Jones  v.  Barkley  [7). 

(1)  Fhillipa   v.    Fielding,  2   H.  Bl.  (4)  Cro.  Eliz.  168. 

123.  (5)  21  E.  K.  710  (1  Brod.  &  B.  631). 

(2)  2  Doug.  620.  (6)  65  E.  K.  805  (6  M.  &  W.  835). 

(3)  1  Bing.  N.  C.  421 ;  1  Scott,  327.  (7)  2  Doug.  684. 
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Db  Medina  Martin,  in  reply : 

NoBMAK.  The  declaration  is  good.  The  plaintiff  was  boond  to  aver  the 
[  *826  ]  performance  of  all  conditions  *precedent,  or  that  he  has  been  ready 
and  willing  to  perform  them.  Here  he  has  averred  that  he  has 
performed  all  things  on  his  part  to  be  performed,  and  that  lie 
was  on  the  24th  June  ready  and  willing  to  let,  and  to  grant  and 
execute  the  said  lease.  A  traverse  of  the  readiness  and  willingness 
would  have  put  the  title  in  issue.  A  person  cannot  be  said  to  be 
ready  to  do  a  thing  if  he  is  not  in  a  condition  to  do  it.  In  Lawrence 
V.  Knowles  (i),  which  was  an  action  by  the  assignees  of  a  bankrupt 
against  the  defendant,  for  not  delivering  railway  shares  pursuant 
to  a  contract  made  with  the  bankrupt,  the  plaintiffs  having  in  their 
declaration  averred  that  the  bankrupt  before  his  bankruptcy,  and 
the  plaintiffs  as  his  assignees  since,  were  always  ready  and  willing 
to  accept  and  to  pay  for  the  shares,  and  the  defendant  having 
taken  issue  upon  that  averment,  it  was  held  that  the  plea  was 
sustained  by  proof  that  before  the  time  fixed  for  the  performance 
of  the  contract,  the  bankrupt  was  in  a  state  of  total  incapacity  to 
pay  the  price  agreed  on,  and  that  his  effects  produced  no  assets  to 
the  assignees.  Bosanqxjbt,  J.,  there  says,  "  The  party  must  not 
only  be  willing,  but  he  must  be  ready  also ;  and  when  he  is  shown 
to  be  utterly  incapable,  he  is  shown  to  be  not  ready  to  do  that 
which  he  has  engaged  to  do."  This  averment  necessarily  involves 
in  it  the  condition  that  he  has  power  to  do  what  he  contracts  to  do. 

(BoLFE,  B. :  £t  hoc  paratus  est  verijicare,  means  that  he  is  in  a 
condition  to  verify  it.) 

Jones  V.  Barkley  has  to  some  extent  been  overruled  by  Poole  v.  HilL 

Lord  Abinoeb,  G.  B.  : 

I  am  of  opinion  that  the  second  plea  is  bad,  as  containing  an 
immaterial  traverse  of  the  plaintiff's  title.  It  may  be  that  the 
plaintiff  was  not  possessed  of  the  term  on  the  day  of  the  agree- 
ment being  entered  into,  but  that  is  unimportant,  if  he  was  possessed 
[  *827  ]  of  *it  on  the  day  when  he  was  to  execute  the  lease  to  the  defendant. 
The  defendant  then  objects  to  the  declaration,  that  it  does  not 
state  that  the  plaintiff  had  a  right  at  the  time  to  grant  the  lease 
in  question.  The  contract,  however,  will  bind  the  defendant,  if 
the  plaintiff  was  ready  and  willing  to  grant  the  lease  before  the 
(1)  50  E.  B.  721  (6  Bing.N.  C.  399;  7  Scott,  381). 
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24th  June.  The  declaration  is  not  bad  on  general  demurrer  for  Dk  Medina 
want  of  this  statement.  If  the  defendant  had  traversed  the  aver-  normak. 
ment  of  the  plaintiff's  readiness  and  willingness  to  perform  the 
contract,  he  would  have  put  in  issue  his  ability  to  perform  it ;  for 
the  words  "  ready  and  willing  "  imply  not  only  the  disposition,  but 
the  capacity  to  do  the  act.  The  defendant,  therefore,  ought  to 
have  traversed  the  readiness  and  willingness.  The  plaintiff  is 
consequently  entitled  to  our  judgment. 

Parkb,  B.  : 

I  think  the  second  plea  is  bad,  as  containing  an  immaterial 
traverse.  The  averment  in  the  declaration  is,  that  the  plaintiff 
was  possessed  of  the  term  at  the  time  of  his  agreement  with  the 
defendant,  not  that  he  contracted  that  he  had  the  term  on  the 
24th  of  June.  The  traverse  of  that  averment  is  immaterial.  I 
doubted  at  first  whether  it  did  not  mean  that  the  plaintiff  was 
possessed  of  the  term  at  the  completion  of  the  contract,  in  which 
case  the  traverse  would  have  been  good.  The  third  plea  is  also 
bad,  as  being  too  large,  since  it  includes  the  title  of  the  plaintiff  at 
the  time  of  the  contract,  and  also  at  the  time  of  the  demise.  The 
next  question  is,  whether  the  declaration  is  good  ?  The  meaning 
of  a  contract  to  demise  is,  not  only  that  a  certain  form  of  words 
shall  be  put  on  paper,  but  that  the  party  assuming  to  demise  shall 
have  title  to  demise.  The  lessee  bargains  for  a  good  lease,  and  the 
lessor  cannot  maintain  an  action  against  him,  unless  he  had  power 
to  make  a  lease.  It  is,  therefore,  essential  to  aver  in  such  a  case 
that  the  landlord  had  authority  to  make  a  good  lease.  But  then 
the  objection  to  this  declaration  *must  be  considered  as  taken  [  *828  ] 
on  general  demurrer.  That  being  so,  it  is  substantially  averred 
that  the  plaintiff  had  title  to  demise.  The  declaration  states,  for 
instance,  that  the  plaintiff  had  performed  all  things  on  his  part  to 
be  performed ;  and,  if  I  mistake  not,  there  is  a  case  in  Garthew's 
Reports  (i)  which  decides  that  that  averment  would  be  sufficient 
for  the  present  purpose.  But  supposing  that  averment  to  be 
insufficient,  still  the  allegation  of  the  plaintiff's  readiness  and 
willingness  to  let  the  premises  is  equivalent,  on  general  demurrer, 
to  an  averment  of  his  being  able  to  execute  such  lease ;  for  on  the 
issue  of  readiness  and  willingness,  the  plaintiff  might  have  proved 
that  he  was  in  a  condition  to  make  a  valid  demise.  This  was 
the  opinion  of  Tindal,  Gh.  J.,  and  the  other  Judges  of  the  Gourt 

(1)  Quofrey  Knight  v.  Keech,  Garth.  271. 
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of  Common  Pleas,  in  Lawrence  v.  Knowles,  and  this  Conrt  laid 
down  the  same  doctrine  in  Hibblewhite  v.  M'Morine  (i).  (His 
Lordship  here  stated  the  facts  and  pleadings  in  that  case.)  W^e 
there  thought  the  plaintiff's  title  to  the  shares  arose  "  on  the 
traverse  of  the  readiness  to  convey,  which  must  involve  the 
capacity  to  do  so."  I  think,  therefore,  that  the  declaration  is 
good  on  general  demurrer,  and  that  oar  judgment  must  be  for 
the  plaintiff. 

Alderson,  B.  : 

I  am  of  opinion  that  the  pleas  are  bad.  The  second  plea  takes 
issue  on  an  immaterial  averment.  The  declaration  states,  that 
before  and  at  the  time  of  the  agreement,  the  plaintiff  was  legally 
possessed  for  the  residue  of  a  term  of  a  certain  dwelling-bouse; 
now  it  is  clearly  immaterial  to  the  right  of  the  plaintiff  to  recover, 
that  he  should  prove  that  he  had  a  title  to  the  lease  before  the 
demise  to  the  defendant.  The  term  might  be  merged  in  the  fee, 
and  so  he  might  not  be  possessed  of  it,  but  still  he  would  be  able 
to  grant  a  lease.  There  are  many  other  suppositions  in  which  the 
same  result  would  arise.  The  ^averment  in  the  declaration  is 
therefore  immaterial,  and  the  traverse  insufficient.  The  third  plea 
is  also  bad.  Then,  is  the  declaration  good  ?  I  think  it  is.  The 
averment  of  readiness  and  willingness  to  let  to  the  defendant 
includes  the  capacity  to  do  so. 

KoLFB,  B. : 

Whether  the  plaintiff  be  bound  or  not  to  aver  that  he  had  a 

title  to  demise,  or  that  he  tendered  a  lease,  still  the  declaration 

is  good  on  general  demurrer.     The  allegation  of  readiness  and 

willingness  is  in  substance  an  allegation  that  he  had  done  all  that 

was  necessary,  and  that  he  had  the  power  to  grant  a  lease  to  the 

defendant. 

Judgment  for  the  plaintiff. 


1842. 
May  4. 

Exch.  of 
Pleas, 

[830] 


PATRICK  V.  STTJBBS. 

(9  Meeson  &  Welsby,  830—838 ;  S.  C.  11  L.  J.  Ex.  2S1.) 

An  owner  'pnr  auire  r/>  of  a  common  may  approve  under  the  statutes 
20  Hen.  III.  c.  4,  and  13  Edw.  I.  st.  1,  c.  46. 

The  owner  of  a  common  may  erect  thereon  a  house  nece&sary  for  tL»- 
habitation  of  beast-keepers,  for  the  care  of  the  cattle  of  himself  and  the 

(1)  55  E.  E.  578  (6  M.  &  W.  200). 
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other  persons  having  rights  of  common  there.     So  he  may  erect  a  house       Patrick 
necessary  for  the  habitation  of  a  woodward  to  protect  the  woods  and  f- 

underwoods  on  the  common.  Stubbs. 

A  plea  justifying  the  erection  of  a  house  for  such  beast-keepers  need  not 
state  the  names  of  the  other  commoners,  nor  that  they  assented  to  the 
appointment  of  beast-keepers. 

To  an  action  on  the  case  for  a  continuing  disturbance  of  common,  the 
defendant  pleaded  an  approvement  of  the  lociia  in  quo,  "leaving  sufl&cient 
common  of  pasture  for  the  said  plaintiff  and  all  other  persons  entitled 
thereto,  together  with  sufficient  ingress  and  egress  to  and  from  the  same, 
according  to  the  form  of  the  statute,  &c.  :  '*  Held,  that  the  plea  sufficiently 
showed  that  enough  of  common  was  left  at  the  time  of  the  approvement, 
and  in  the  place  where  the  plaintiff  was  entitled  to  enjoy  it 

Case  for  disturbance  of  common.  The  declaration  stated,  that 
whereas  the  plaintiff  was  possessed  of  a  certain  messaage,  and  by 
reason  thereof  was  entitled  to  common  of  pasture  in  a  certain  place 
or  common,  called  Eichard's  Castle  Woods,  yet  the  defendant 
erected  two  cottages  thereon,  and  kept  them  so  erected,  so  that  the 
plaintiff  could  not  enjoy  his  right  of  common  in  as  ample  a  manner 
as  he  otherwise  would  have  enjoyed  it. 

The  defendant  pleaded,  thirdly,  that  Eichard's  Castle  Woods  was 
a  waste;  that  E.  Salwey  was  seised  in  fee  of  part  of  it;  that  the 
Bishop  of  Worcester,  being  seised  in  fee  of  the  remainder,  enfeoffed 
E.  Salwey  of  the  remainder,  during  the  lives  of  three  persons,  still 
living  ;  that  the  said  two  parts  were  planted  with  woods  and  under- 
wood ;  that  other  persons  than  the  plaintiff  had  right  of  common 
over  the  said  Eichard's  Castle  Woods,  for  their  cattle  to  browse 
the  underwoods ;  that  because  the  underwood  was  destroyed  *by       [  •831  ] 
trespassers,  and  could  not  be  preserved  without  woodwards  resi- 
dent on  the  common,  the  defendant,  as  servant  of  E.  Salwey,  built 
the  said  cottages  on  the  first  mentioned  part  of  the  said  common, 
for  the  habitation  of  two  woodwards   of  E.   Salwey,  who   were 
appointed  by  him  to  preserve  the  woods,  and  were  necessary  for 
that  purpose.     The  fourth  plea  was  similar  to  the  foregoing,  except 
that  it  justified  the  erection  of   the  cottages   as  habitations  for 
beast-keepers,   who  were   necessary   for  the   safe   custody  of  the 
cattle  of  the  plaintiff,  of  E.  Salwey,  and  of  the  other  parties  who 
were  entitled  to  the  rights  of  common.     The  fifth  plea  stated,  that 
the  said  place  on  which  the  defendant  so  erected  and  continued  the 
said  cottages,  as  in  the  declaration  mentioned,  was  part  and  parcel 
of  a  certain  waste  situate  in  the  manor  of  Eichard's  Castle,  of  which 
said  waste  E.  Salwey  was,  at  &c.,  seised   in   his   demesne  as  of 
fee;  that  the  defendant,  as  the  servant  of  E.  Salwey,  and  by  his 
command,  erected  the  said  cottages,  and  inclosed  the  same  from 
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Patrick  the  residue  of  the  said  waste,  and  approved  the  same,  and  kept  and 
Stubbs.  continued  them  so  erected  as  in  the  declaration  mentioned,  leaving 
sufficient  common  of  pasture  for  the  said  plaintiff,  and  all  other 
persons  entitled  thereto,  together  with  sufficient  ingress  and  egress 
to  and  from  the  same,  according  to  the  form  of  the  statute  &c.,  as 
he  lawfully  might  &c.    Verification. 

To  these  pleas  there  were  special  demurrers,  the  grounds  of 
which  appear  by  the  argument. 
Joinder  in  demurrer. 

Willes,  in  support  of  the  demurrers : 

The  third  and  fourth  pleas  contain  no  allegation  that  sufficient 
common  was  left  for  the  commoners,  and  therefore  are  not  founded 
on  the  Statute  of  Merton,  20  Hen.  UI.  c.  4,  which  requires  that 
when  any  improvements  are  made  by  the  lord,  sufficient  common 
shall  be  left  for  the  commoners.  Those  pleas  therefore  must  stand 
upon  the  clause  of  the  Statute  of  Westminster  2nd,  18  Edw.  I. 
[  ♦832  ]  st.  1,  c.  46,  which  enacts,  that  *"  by  occasion  of  a  windmill,  sheep- 
cote,  cowhouse,  enlarging  of  a  court  necessary,  or  curtilage,  from 
henceforth  no  man  shall  be  grieved  by  assize  of  novel  disseisin  for 
common  of  pasture."  Upon  this  statute  Lord  Coke  observes  (i), 
"  here  be  five  kinds  of  improvements  expressed,  that  both  between 
lord  and  tenant,  and  neighbour  and  neighbour,  may  be  done, 
without  leaving  sufficient  common  to  them  that  have  it,  (anything 
either  herein,  or  in  the  Statute  of  Merton,  to  the  contrary  notwith- 
standing), and  these  five  are  put  but  for  examples;  for  the  lord 
may  erect  a  house  for  the  dwelling  of  a  beast-keeper,  for  the 
safe  custody  of  the  beasts,  as  well  of  the  lord  as  the  commoners, 
depasturing  them  in  that  soil ;  and  yet  it  is  not  within  the  letter  of 
this  law."  The  third  plea  is  bad,  for  a  woodward  does  not  resemble 
a  beast-keeper,  nor  does  he  fall  within  the  provisions  of  the  clause  of 
the  Statute  of  Westminster  2nd,  which  was  intended  only  to  promote 
buildings  for  agricultural  purposes,  and  for  the  habitation  of  the 
lord  :  82  Lib.  Ass.,  p.  195,  pi.  5.  In  NeviU  v.  Hancerton  (2),  which 
was  an  action  wherein  the  plaintiff  declared  that  he  had  common 
in  three  acres,  and  the  defendant  had  inclosed  two  of  them,  the 
defendant  pleaded  that  he  had  a  house  there,  and  he  made  the 
inclosure  for  the  enlargement  of  the  curtilage :  and  upon  demurrer, 
the  plea  was  held  ill,  because  it  was  not  said  that  the  messuage 
was  for  his  own  habitation,  or  of  his  shepherd  ;  for  he  might  perhaps 
(I)  3  Inst.  476.  (2)  1  Lev.  62;  Sid.  79,  mm,  NevtU  v.  Hamtrtou, 
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build  a  great  messuage  to  lease  to  a  nobleman,  which  might  Patrick 
require  a  greater  curtilage  than  the  lord  himself,  or  his  herdsman.  stubbs. 
So,  where  a  man  justifies,  as  in  the  fourth  plea,  the  erection  of 
houses  for  beast-keepers,  he  must  show  that  they  were  necessary 
for  his  own  beasts,  and  it  is  not  sufficient  to  show  that  they  were 
necessary  for  the  beasts  of  other  people.  The  fourth  plea  is  bad 
for  another  reason,  because  the  Statute  of  Westminster  2nd  does 
not  authorise  the  erection  of  a  house  for  a  beast-keeper,  and  *the  [  *883  j 
authority  in  the  Year  Book,  7  Hen.  IV.,  p.  88,  pi.  9,  which  is 
referred  to  in  the  third  Institute,  as  the  authority  for  the  position 
already  mentioned,  does  not  support  the  dictum  of  Lord  Coke. 
That  was  an  action  against  a  commoner  for  pulling  down  a  house 
built  by  the  lord  upon  the  common,  and  the  defendant  justified  on 
the  ground  that  the  house  was  built  in  disturbance  of  his  common. 
The  plaintiff  replied  that  the  house  was  built  for  a  beast-keeper. 
No  judgment  was  given,  but  the  defendant's  counsel,  being  asked 
by  the  Court  whether  he  would  demur,  says,  "  Nous  voillomus 
emparler,  &c."  ;  this  case  is  mentioned  in  Bro.  Abr.  *'  Commoner," 
pi.  19,  and  the  compiler,  after  saying  that,  by  the  judgment  of 
Hull,  J.,  the  case  might  be  within  the  equity  of  the  statute,  adds  a 
'*  qucere.''  At  all  events,  that  case  is  not  an  authority  that  a  man 
may  appoint  beast-keepers  for  the  cattle  of  others;  there  is  no 
mention  of  any  such  power  in  the  report,  and  such  an  appointment, 
if  good  at  all,  ought  to  be  made  in  the  Court  of  the  manor,  where 
the  commoners  may  be  presumed  to  have  had  a  voice  in  the  appoint- 
ment. Without  their  concurrence,  it  is  absurd  to  suppose  that  the 
lord  could  have  the  power  of  appointing  a  herdsman  for  their  cattle. 
Nevill  V.  Hancerton  shows  that  an  approvement  for  the  benefit  of  a 
stranger  would  be  unjustifiable.  Besides,  the  commoners  for  whom 
the  appointment  was  made  ought  to  have  been  named.  Again,  a 
party  cannot  approve  unless  he  is  seised  in  fee,  or  is  lord  of  the 
manor :  Glover  v.  Lane  (i) :  but  here  the  approver  was  merely 
tenant  pur  autre  vie  of  part  of  the  common.  The  fifth  plea  is  also 
bad ;  it  is  founded  partly  upon  the  Statute  of  Merton,  and  partly  on 
that  of  Westminster  2nd ;  but  it  is  consistent  with  this  plea,  that 
the  **  waste  "  therein  mentioned  is  larger  than  the  place  mentioned 
in  the  declaration,  and  as  the  defendant  had  not  stated,  according 
to  the  precedents  in  East.  Entr.  **  Trespass,"  626  b,  and  9  Wentw. 
206,  that  *he  left  a  sufficiency  of  common  in  the  residue  of  the  [♦834] 
common,  it  is  consistent  with  the  plea  that  the  common  left  by  him 
(1)  1  K.  K.  737  (3  T.  R.  445). 
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tatbick      was  left  in  lands  where  the  plaintiff  had  no  right  of  common.     The 
stubbs.      pl^ft  IS  ^^80  bad,  for  omitting  to  state  the  time  at  which  the  common 
^vas  left.     The  sufficiency  must  be  left  at  the  time  of  the  approve- 
ment :  Vin.  Abr.  "  Common."     It  is  uncertain  to  what  time  the 
expression  "  leaving  "  refers. 

(Lord  Abinger,  C.  B.  :  It  sufficiently  appears  that  the  common 
was  left  at  the  time  when  the  inclosure  took  place.) 

W.  H.  WaUoUy  contra : 

The  third  and  fourth  pleas  are  good,  and  are  founded  upon  the 
Statute  of  Westminster  2nd.  That  statute  refers  to  the  Statute  of 
Merton.  Lord  Coke  says,  that  the  statute  in  terms  mentions  five 
species  of  building  only,  but  he  observes,  that  those  buildings  are 
merely  put  by  way  of  example  :  for  that  the  lord  may  erect  a  house 
for  the  dwelling  of  a  beast-keeper,  for  the  safe  custody  of  the 
beasts,  as  well  of  the  lord  as  of  the  commoners,  depasturing  there. 
That  construction  of  the  statute  has  never  yet  been  objected  to.  In 
Strotherv.  Hutchinson  (i),  Tindal,  Ch.  J.,  alluding  to  Lord  Coke*s 
commentary  on  this  statute,  says,  "we  must  look,  however,  not 
only  to  the  statute,  but  to  the  Commentary  of  Lord  Coke,  which  has 
been  uncontradicted  to  the  present  day.'*  But  the  authority  of 
Lord  Coke  is  supported  by  the  case  in  the  Year  Book,  for  there  the 
counsel,  by  refusing  to  raise  the  question  on  demurrer,  in  fact 
assented  to  the  law  as  laid  down  by  the  Judge  in  that  case.  And 
this  construction  of  the  statute  is  conformable  to  reason,  for  in  the 
present  case  a  woodward  and  beast-keeper  stand  in  the  same  situa- 
tion, being  both  necessary  to  preserve  that  which  is  the  subject- 
matter  of  the  common.  The  case  of  Nevill  v.  Ilancerton  is  not  in 
point,  the  question  having  been  there  decided  on  the  want  of  an 
[  *835  ]  averment  that  the  house  was  *built  for  the  habitation  of  the  lord, 
or  his  shepherd.  Secondly,  a  man  may  erect  the  necessary 
buildings  on  a  common,  without  being  seised  in  fee.  The  Statutes 
of  Merton  and  Westminster  2nd  do  not  mention  the  interest  that 
the  party  making  such  erections  must  have ;  and  it  was  held  in 
Glover  v.  Lane^  that  the  owner  of  the  fee,  as  well  as  the  lord  of  the 
manor,  might  approve  the  common.  In  principle  there  can  be  no 
distinction  between  the  owner  of  the  fee,  and  a  tenant  pur  autre  rjV, 
or  for  a  long  term  of  years.  Besides,  E.  Salwey  was  tenant  in  fee 
of  the  spot  where  the  buildings  were  erected.     The  last  plea  is  also 

(1)  4  Bing.  N.  C.  83 ;  d  Scott,  34G. 
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good,  and  is  founded  upon  the  Statute  of  Merton.  It  is  sufficiently  Patrick 
averred  therein  that  enough  common  was  left  for  the  plaintiff  stubbs. 
in  the  place  where  he  was  entitled  to  common.  In  Arletty.  Ellis  (i), 
it  was  held  that  a  custom  to  inclose  parcels  of  the  waste,  leaving  a 
sufficiency  of  common,  was  good.  The  last  objection  is,  that  the 
defendant  ought  to  have  set  out  the  names  of  the  parties  entitled  to 
common  of  pasture ;  but  that  is  not  necessary,  and  would  lead 
to  endless  prolixity;  the  defendant  is  not  bound  to  know  their 
names ;  it  is  a  matter  which  lies  in  the  equal  knowledge  of  both 
parties.  Indeed,  the  plaintiff  himself  has  a  direct  interest  to  know 
who  the  parties  are  who  use  the  common. 

(As  to  this  point  he  was  stopped  by  the  Court.) 

Willes,  in  reply : 

Arlett  V.  Ellis  has  no  bearing  upon  the  case,  except  so  far  as  it 
supports  the  general  principle  that  sufficient  common  must  be  left 
in  the  place  from  which  the  inclosure  is  made.  No  precedent  has 
been  referred  to  in  which  the  loose  mode  of  statement,  adopted  in 
the  fifth  plea,  has  been  upheld.  Lord  Coke,  in  the  Srd  Inst.,  does 
not  intimate  that  the  concurrence  of  the  commoners  to  the  appoint- 
ment of  a  beast-keeper  for  their  cattle,  as  well  *as  of  the  owner  of  [  ♦836  ] 
the  soil,  is  unnecessary.  Without  their  concurrence  such  an 
appointment  would  be  idle,  because  it  cannot  be  contended  that  a 
beast-keeper  appointed  by  A.  B.  could  meddle  with  C.  D.'s  cattle 
without  his  consent.  This  is  material,  because  the  erections 
complained  of  may  be  reasonable  for  the  habitation  of  beast- keepers 
for  all  the  cattle,  but  unreasonably  large  for  the  beast-keepers  of 
the  lord  only. 

Lord  Abinger,  C.  B.  : 

I  am  of  opinion  that  all  the  pleas  are  good.  With  respect  to  the 
last  plea,  the  fair  meaning  of  it  is,  that  sufficient  common  of 
pasture  was  left  where  the  plaintiff  has  the  right  of  common  ;  and 
although  a  laborious  argument  has  been  founded  on  the  strict 
grammatical  meaning  of  the  words  of  the  plea,  the  clear  meaning 
is,  that  the  plaintiff's  rights  have  not  been  abridged,  and  that 
enough  common  has  been  left  him  in  the  spot  where  he  claims  his 
right.  We  may  conceive  cases  of  inclosure  by  one  lord  of  a  manor, 
by  which  the  rights  of  an  adjoining  lord  may  be  affected  ;  but  if 
enough  common  is  left  for  the  tenants  of  the  manor,  they  at  least 
(1)  31  K.  K.  214  (7  B.  &  C.  346). 
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Patrick  have  no  right  to  complain.  I  also  think  that  the  third  and  fourth 
Stubbs.  pleas  are  good.  They  depend  upon  the  Statute  of  Westminster  2nd. 
I  never  doubted  that  Lord  Coke  was  right  where  he  says,  that  the 
five  buildings  enumerated  are  put  by  way  of  example;  and  his 
observations  apply  to  several  ancient  statutes,  the  framers  of  which 
were  not  so  prolific  in  words  as  the  authors  of  modern  Acts  of 
Parliament.  In  the  present  day,  in  framing  a  statute,  the  course 
is  to  employ  all  the  rhetoric  of  conveyancers  and  special  pleaders, 
and  to  provide  for  every  case  that  suggests  itself  to  the  imagination 
of  the  person  who  draws  the  Act.  Formerly  it  was  otherwise,  and 
Courts  of  law  were  left  to  interpret  the  meaning  of  the  Legislature. 
And  the  case  in  the  Year  Book  is  far  from  impeaching  the  authority 
of  Lord  Coke ;  for,  as  Mr.  Watson  has  suggested,  the  counsel  for 
[  •837  ]  the  *defendant  being  invited  by  the  Judge  to  demur,  and  thus  raise 
the  question  as  to  the  lord*s  right  to  build  a  house  for  a  beast- 
keeper,  declines  to  do  so,  saying  that  he  would  rather  imparl.  The 
object  of  this  part  of  the  Statute  of  Westminster  2nd  is  the  benefit 
of  the  commoners.  The  erection  of  a  cowhouse  is  within  the  very 
terms  of  the  Act ;  and  I  think  that  a  house,  erected  by  the  owner 
of  the  soil  for  his  own  advantage  and  that  of  the  other  commoners, 
falls  within  the  principle  of  the  statute.  Our  judgment  must 
therefore  be  for  the  defendant. 

Parke,  B.  : 

I  am  of  the  same  opinion.  The  justification  in  the  first  two 
pleas  is,  that  the  defendant,  being  owner  in  fee  of  part  of  the  soil, 
and  tenant  pur  autre  vie  of  the  remainder,  built  the  cottages  in 
question  to  protect  the  woods  and  pasture  in  which  he  and  others 
had  a  right  of  common ;  and  the  question  is,  whether  that  is  a  case 
falling  within  the  Statute  of  Westminster  2nd.  The  Act  in  terms 
mentions  only  windmills,  sheep-houses,  cowhouses,  and  the 
enlargement  of  the  necessary  court  or  curtilage.  But  then  Lord 
Coke,  in  his  Commentary,  says  those  instances  are  put  merely  by 
way  of  example.  The  principle  that  governs  the  former  of  those 
cases  is  the  joint  benefit  to  all  the  commoners  from  the  erections, 
and  therefore  the  building  of  a  cottage  for  a  woodward  or  a  beast- 
keeper  falls  within  the  same  principle.  Indeed,  the  building  of  a 
house  for  a  beast-keeper  is  expressly  said  by  Lord  Coke  to  be  within 
the  spirit  of  the  Act.  With  respect  to  inclosing  common  for  a 
curtilage,  that  means  that  the  lord  has  a  right  of  inclosing  so  much 
common  only  as  is  necessary  for  his  own  mansion-house,  and  that 
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explains  the  case  of  NeviU  v.  Hancerton,  reported  in  1  Lev.  62,  and      Patbick 
Sid.  79.     Windham,  J.,  there  says,  it  is  necessary  to  aver  that      Stubbs. 
suflScient  common  was  left  **  only  where  the  inclosure  is  for  the 
improvement  of  the  land,  not  where  it  is  for  the  enlargement  of 
the  curtilage." 

With  regard  to  the  defendant  not  being  owner  in  fee  of  *all  the  [  *838  ] 
land,  I  think  that  makes  no  difference  in  this  case,  as  the  Bishop, 
who  is  seised  in  fee  of  part  of  the  common  in  question,  had  granted 
him  his  rights  over  the  common.  I  have  entertained  some  doubts 
as  to  the  last  plea,  whether  ''leaving  sufficient  common  of  pasture" 
means  leaving  it  in  that  place  where  the  plaintiff  was  entitled  to 
enjoy  it ;  but  as  the  defendant  is  entitled  to  our  judgment  on  the 
other  pleas,  which  dispose  of  the  substantial  questions  in  the  case, 
our  judgment  as  to  this  plea  is  not  of  so  great  consequence;  and  I 
concur  with  the  rest  of  the  Court,  that  on  the  whole  record  our 
judgment  must  be  for  the  defendant. 

RoLFE,  B. : 

The  Statute  of  Merton  says  nothing  as  to  the  nature  or  extent  of 
the  interest  that  the  lord  is  to  have  in  the  soil ;  and  it  must  be 
quite  indifferent  to  the  commoner,  if  enough  common  of  pasture  is 
left  to  him,  whether  the  lord  of  the  manor  incloses  in  his  own 
right,  or  as  the  grantee  of  another. 

Judgment  for  the  defendant. 
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2.  Guardianship  —  Appointment    of    guardian  —  Beference   to 

Master — Infant  aged  14  entitled  to  real  estate — Appointment  of  guardian 
by  infant's  own  deed.     Coham  v.  Coham 427 

3. Illegitimate  child— Habeas  corpus  at  suit  of  mother 

directed  to  putative  father — Discretion  of  child  (aged  12).    In  re  LlMfd 

580 

4.  Maintenance — Allowance  by  Master  out  of  fund  devised  to 

infant  provided  he  attained  21 — Income  of  property  absorbed  by  prior 
charges — Order  for  payment  out  of  capital.    Fentiman  t.  Fentiman  .    313 

5. Annuity  bequeathed  to  granddaughter — Maintenance  by 

father — Payment  of  arrears  and  future  sums  to  father.   Stephens  v.  Lawry 

48 

6.  Annuity  in  trust  for  daughter's  husband  to  enable  him 

to  maintain  his  children  by  testator's  daughter— Obligation  of  husband 
to  apply  annuity  to  children's  maintenance — Account  not  directed  as 
long  as  maintenance  proper  and  sufficient.    Leach  v.  Leach  349 

7.  Maintenance  allowed  out  of  capital— Disallowance    of 

iinneoessary  expenses.     Bridge  v.  Bro%vn 112 
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INST7SAN0E  (LIFE)— 1.  Assigximent  of  policy— Notice— Necessity 
of  actual  notice  of  assignment  to  take  policy  out  of  order  and  disposition 
of  assured.     Thompson  v.  Speira 377 

2.  Deposit  of  policy — ^Equitable  mortgage— Notice  to  Com- 
pany—Bankruptcy of  insured— Title  of  assignees.     In  re  Bromley    .    380 

3.  Policy — Misrepresentation  —  Erroneous  statement  made  to 

agent  as  to  insurer's  interest  in  life  insured— Bill  to  rectify  mistake. 
Parsons  v.  Bignold 392 

INST7BANCE  (MARINE)  —Loss  by  perils  of  the  sea— Proof  of  wreck 
— ^Wreck  caused  by  previous  barratry  of  master.      BIyth  y.  Shepherd    877 

INTEREST — Irish  settlement— Term  for  raising  future  portions — 
Rate  of  interest  payable.     Young  v.  Lord  Waterpark     ....     324 

JURY.     See  Practice,  3. 
JUSTICES.    See  Highway. 

LANDLORD  AND  TENANT— 1.  Agreement  for  lease— Specific  per- 
formance— Agreement  showing  necessity  of  further  instrument  to  carry 
out  intention  of  parties.     Fenner  v.  Hepburn 101 

2.  Title    of  lessor — Pleading — ^Averment   of  readiness    to 

grant  lease.     Be  Medina  v.  Norman 912 

3.  Breach  of  covenant — Assignment  of  lease — Action  against 

executrix  of  executor  of  assignee —Pleading.      Wollaston  v.  Hake  will    oil 

4.  Covenant  to  repair — Agreement  for  lease — ^Agreement  to 

grant  lease  on  obtaining  license  from  lord  of  manor— Failure  to 
obtain  license  or  to  execute  lease — Occupation  by  tenant  during  whole 
term  stipulated  in  agreement.     Piator  v.  Cater 741 

5.  lyectment — Disclaimer    of  landlord's   title — ^Attornment   to 

tenant  for  life— Evidence  of  disclaimer  of  title  of  trustees.  Boe  d.  Bavies 
V.  Evans 664 

6.  Expired  lease,  right  to  possession  of— Trover  by  lessor.     Hall 

v.  Ball 498 

7.  Fixtures — Nurseryman— Fruit  trees  planted  for  purposes  of 

trade.     Wardell  v.  Usher 645 

8.  Lease  of  mines — Covenant,  Breach  of— Oppressive  covenant — 

Refusal  of  Court  to  enforce.     Talbot  y.  Ford 314 

9.  Notice  to  quit — Tenant  holding  over— Extension  of  term — Date 

at  which  tenancy  determines — Original  term  not  ending  at  same  quarter 
as  it  commenced.     Berrey  y.  Lindley 558 

10.  Replevin,  Tenancy  in  and  issue  on — Evidence— Verbal  state- 
ments of  tenant  as  to  terms  of  tenancy— Tenancy  created  on  terms  of 
former  demise  in  writing.     Howard  y.  Smith 506 

11.  Tenancy  at  will — Determination  of  tenancy — ^Entry  on  land 

and  cutting  stone  without  tenant's  consent.    Turner  y.  Boe  d.  Bennett    850 

12. Evidence  of  new  tenancy— Assessment  to  land  tax 

— ^Assessment  signed  by  tenant  as  assessor,  describing  himself  as 
occupier  of  holding.      Turner  y.  Boe  d.  Bennett 830 

13.  Use  and  occupation — Premises  let  for  certain  time  to  A.  and  B. 

— Holding  over  by  A.  with  B.'s  assent  after  expiration  of  term — 
Liability  of  both  for  use  and  occupation.     Christy  y.  Tancred    .        .     779 

14.  Acceptance  of  new  tenant — Evidence    of   consent    to 

change  of  tenancy — ^Assent  by  one  executor  out  of  three.  Turner  y. 
Hardiry 879 


934  INDEX.  [R.R, 

LICENSING — Public-hoTise — Permit  for  removal  of  spirits — Order 
for  spirits — Permit  made  out  in  name  of  late  tenant — License  still 
remaining  in  late  tenant's  name.    Nichohon  y.  Hood  ....     759 

LIEN.     See  Carrier ;  Ship  and  Shipping,  2. 

LIMITATIONS  (STATUTE  OF)— 1.  Acknowledgment  in  bar  of 
statute— Admission  in  letter,  '^If  just,  I  shall  not  give  you  the 
trouble  of  going  to  law."     Spang  v,  Wright 846 

2.  Marriage    settlement — Term  for  raising  portions — Bill 

filed  by  children  more  than  20  years  after  period  at  which  portions 
should  have  been  raised — Prescription — Belation  of  trustee  and  cestui 
que  trust.     Young  v.  Lord  Waterpark 324 

3.  The  Beal  Property  Limitation  Act,  1883,  s.  d,  did  not 

apply  to  rent  reserved  on  a  demise.     Orant  v.  Ellis    ....     694 

And  see  Bill  of  Exchange,  3 ;  Mortgage,  11. 

LX7NACT — Married  woman — ^Stay  of  proceedings  in  suit  brought  by 
next  friend.    See  Practice,  9. 

MALICIOUS  PROSECUTION— 1.  Malicious  proceedings— Order  for 
payment  into  Court— Registering  order  under  1^2  Vict.  c.  110,  s.  10. 
Oibhs  V.  Fike 749 

2.  Unlawful  arrest  —  Arrest  without   warrant  —  Jxistification. 

Mathews  ▼.  Biddulph 532 

MASTER  AND  SERVANT  —  Ixijury  to  servant  —  Consequential 
injury — Case  per  quod  servitium  amisit — Pleading — General  allegation 
of  service.    Martinez  v.  Oerher 466 

MEDICAL  PRACTITIONER— 1.  Action  for  fees— Evidence  of 
qualification — Certificate  of  Apothecaries*  Co.  granted  to  person  of 
same  name — Prim&  facie  evidence  of  identity.     Simpsmi  v.  Dismore  .    663 

2.  Forbearance  to  send  in  account  during  patient's  lifetime — 

Expectation  of  legacy— No  proof  of  understanding  between  parties — 
Right  to  recover  on  claim  sent  in  to  executors.    Baxter  v.  Oray  .     .    607 

MISREPRESENTATION.     See  Fraud  and  Misrepresentation. 

MONEY  PAID — 1.  Appropriation  of  payment— Money  received  by 
agent — ^Agreement  to  appropriate  money  to  meet  acceptances  of 
principal  when  due — Bankruptcy  of  principal — Money  handed  to 
assignees    by    agent^Consideration— Stamp    duty.     Walker  v.   Rostron 

770 

2.  Money  paid  under  mistake— Bond  fide  forgetfolness  of  facts — 

Recovery  back.     Kdly  v.  Solari 666 

MORTGAGE— 1.  Equitable  mortgage— Priority— Equitable  mortgage 
established  by  written  documents,  coupled  with  parol  evidence, 
against  prior  voluntary  settlement.     Ede  v.  Knowles  .  .106 

2.  Further  advances — Parol  evidence — Advances  on  security 

of  prior  equitable  mortgage  by  deposit  of  deeds.    Edt  v.  Knowles    .     106 

3.  Bond  debt  included  in  marriage  settlement — Deposit  of 

deeds  as  collateral  security— Voluntary  consideration— No  reference  in 
settlement  to  deposit  of  deeds.     Meggi son  y ,  Foster  .         .176 

4.  Foreclosure— Payment  off  partly  by  bills  of  exchange- 
Dishonour  of  bills— Bankruptcy  of  mortgagor— Priority— Decree  for 
redelivery  of  deeds  and  foreclosure.     Teed  v.  Carruthers     ...       14 

5.  Fraud— Bill  to  set  aside  mortgage  for  fraud— Security  taken 

by  solicitor  from  client— Insolvent  mortgagee — Costs.    Bider  v.  Jones 

171 
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MORTGAGE — 6.  Marshalling  —  Freehold  and  copyhold  estates  — 
Successive  incumbrances — Priority.     Bugden  v.  Bignold    .        .  202 

And  see  Titley  v.  Davits 218 

7.  Mortgage  to  bank — Mortgage  to  secure  balance  of  account- 
Reduction  of  principal — Sale  of  part  of  property  mortgaged  and  receipt 
of  proceeds  by  bank.    Johnson  v.  Bourne 142 

8.  Receiver — Costs  of  collecting  rents — Salaries  of  collectors — 

Deduction  of  expenses  before  payment  of  interest.     Oilbert  y.  Dyneley 

434 

9.  Redemption  —  Tender  —  Delay  by  conduct  of  mortgagees — 

Costs — Stoppage  of  interest.     Cliff  v.  Wadswcrth 294 

10. Redemption  delayed  by  conduct  of  mortgagees — 

Stoppage  of  interest — Costs  of  redemption  suit.      Cliff  r.   Wadsworth 

294 

11.  Right  to  redeem — Mortgagee  in  possession  more  than 

20  years — Statute  of  Limitations — Assignment  of  mortgage  subject  to 
equity  of  redemption — Acknowledgment  of  mortgagor's  title.  Lucas  y. 
Dennison 409 

12.  Stock  —  Reversionary    interest  —  Security    not   perfected — 

Notice  to  trustee  not  possible  at  time  of  loan — Subsequent  advance  by 
another  who  serves  distringas  on  Bank  of  England — Priority.  Etty  v. 
Bridges 240 

13.  Tacking — Further  advance — Recovery  of   amount    of  first 

advance  from  surety — Right  of  surety  to  assignment  of  mortgage 
without  paying  oif  further  advance.     Williams  y,  Owen  .415 

NAVT — Action  against  commander  of  warship  for  wages — Considera- 
tion.    See  Contract,  4. 

NEGLIGENCE — 1 .  Collision  with  barge — Barge  not  properly  trimmed 
— Contributory  negligence — Damages — New  trial.    Smith  y.  Dohson    451 

2.  Contractor  —  Liability    for    negligence    of    sub-contractor. 

Rajpson  v.  Cuhitt 873 

3.  Wilful  default— Neglect  or  default  may  be  wilful,  though  it 

may  have  been  unintentional  and  have  arisen  from  forgetfulness. 
Elliott  V.  Turner ,        .         .     381 

NOTICE.    See  Conflict  of  Laws,  1 ;  Insurance  (Life),  1,2;  Mortgage,  12. 

PARTNERSHIP— 1.  Authority  of  partner— Bill  of  exchange— Bill 
drawn  and  indorsed  in  style  other  than  firm  name.    Kirk  y.  Blurton    729 

2.  Liability  of  dormant  partner — Action  against  firm — Liability 

of  dormant  partner  on  agreement  to  which  he  was  not  a  party — 
Dormant  partner  not  known  to  be  such  to  other  party  to  contract. 
Beckham  v.  Drake 678 

3.  Dissolution — Affairs  of  firm   embarrassed — Appointment  by 

Court  of  person  to  sell  business  and  wind  up  affairs  of  partnership. 
Bailey  v.  Ford 383 

PATENT— Novelty— "  Public  use  and  exercise  "-Improved  lock — 
Long  previous  user  on  gate  adjoining  public  road — Similar  locks  manu- 
factured from  pattern  received  from  abroad.     Carpenter  y.  Smith      .     736 

PENALTY— 1.  Penalty  or  liquidated  damages— Agreement  to  pur- 
chase goodwill  of  farm  and  stock— Undertaking  in  case  of  default  of 
either  party  to  pay  "  £100  as  settled  and  liquidated  damages."  Hom^r 
y.  Flintoff 866 
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PENALTY — 2.  Statutory  penalty — Securities  given  to  prevent  prose- 
cution for  cheating  at  cards — Order  to  deliver  up~9  Anne,  c.  14. 
OihdldiaUm  y.  Simpson 391 

PLEADING.  See  Common,  2 — 4;  Fraud  and  Misrepresentation,  3; 
Execution,  2 ;  Highway  ;  Master  and  Servant. 

POWER — 1.  Execution  —  Power  to  appoint  among  all  younger 
children — ^Appointment  to  four  to  exclusion  of  others.  Young  t.  Lord 
Waterpark '       .     324 

2.  Power  to  son  to  appoint  among  children — Appointment 

by  son  to  his  wife  for  life  for  maintenance  of  children  and  at  her  death 
to  children  in  certain  proportions.     Chester  y.  Chadwick      .  306 

3.  Successive  mortgages  in  favour  of  objects  of  power — 

Equity  of  redemption— Intention  to  resettle.    Barnett  y.  Wilson        .     226 

4.  Testamentary   power   to    appoint   stock  in    favour    of 

children — General  appointment  of  property  to  trustees  in  tnist  for 
payment  of  debts  and  then  for  children — ^Invalid  exercise  of  power. 
Clifgstoiin  V.  Walcott 396 

5.  Execution   by   will  —  Remoteness  —  Power   to    appoint 

among  all  the  children  of  B.  and  their  issue — Direction  that  the  share 
which  every  child  of  B.  was  entitled  to  in  default  of  appointment 
should  be  held  in  trust  for  that  child  for  life  and  after  its  death  for  its 
children.     Griffith  v.  Fownall 366 

6.  Power  of  leasing — Power  to  lease  ''with  the  consent  of 

A.  B.  in  writing,  duly  attested" — Demise  with  consent  of  A.  B. 
''  testified  by  his  being  a  party  to  these  presents."    Freshfield  y.  lieed    769 

PRACTICE — 1.  Costs — Concurrent  jurisdiction  of  Courts  of  Equity 
and  bankruptcy — No  ground  for  refusing  costs  to  one  applying  for 
equitable  relief.     Meggison  v.  Foster 176 

2.  New  trial— Verdict  of  jury— Grounds  of  verdict — Contributory 

negligence.     Smith  y.  Dobson 451 

3.  Jury — Mistake  of  juror— Wrong  person  serving  on  jury 

— ^Waiver — Knowledge  of  defendant's  solicitor.  Earl  of  Falmouth  y. 
Jioherts 790 

4.  Nonsuit  —  Nonsuit  submitted  to  in  deference  to  opinion  of 

Judge — Motion  to  set  aside — Estoppel.     Sweet  y.  Lee  ....     546 

5.  Parties— Suit  by  shareholders  against  directors  of  Company — 

Shareholders  resisting  calls — Addition  of  shareholders  who  had  paid 
calls.     Richardson  y.  Larpent 251 

6.  Joinder  of  parties— Assignment  of  subject-matter  of  suit — 

Assignment  not  discovered  by  plaintiff — Laches  —  Costs.  Teed  y. 
Carruthers 14 

7.  Suit  in  form&  pauperis — ^Admission  of  plaintiff  to  sue  after 

commencement  of  suit.     Brunt  y.  Wardle 572 

8.  Plaintiff  may  be  admitted  to  sue  after  commencement  of 

suit.     Doe  d.  Ellis  y.  Owens 788 

9.  Stay  of  proceedings — Married  woman  suing  by  next  friend — 

Commission  of  lunacy  against  plaintiff  after  decree — ^Application  by 
husband  to  stay  proceedings  pending  result  of  proceedings  in  lunacy. 
Hartley  y.  Gilbert 415 

PRINCIPAL  AND    AGENT— Undisclosed  principal.      See  Partner- 
ship, 2. 
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PRINCIPAL  AND  SDKETT— 1.  Agreement  by  surety  to  execute 
bond — ^Breach  of  contract — ^Bond  not  executed  by  co-surety — Pleading. 
Home  V.  Bamsdale 746 

2.  Covenant  by  principal  to  pay  note  on  given  day — Default — 

Surety's  right  to  damages,  though  he  had  not  paid  note.  Loo^emore  v. 
Rad/ard 853 

3.  Dischargeof  surety— Promissory  note —Note  made  by  principal 

and  surety— Agreement  by  payee  without  privity  of  surety  for  grant 
of  warrant  of  attorney  by  principal — No  binding  agreement  to  give 
time  to  principal.    Bell  v.  Banks 509 

4.  Bond— Guaranty  of  balance  due  on  customer's  account.    See 

Banker. 

RECEFVEB- Costs  of  collecting  rents— Salaries  of  collectors— Deduc- 
tion of  expenses  before  payment  of  interest.     Gilbert  y.  Dyneley       .     434 

BEMOTENESS.     See  Power,  5. 

SALE  OF  GOODS  ^1.  Contract— Variation  between  bought  and  sold 
notes — Offer  by  broker  to  <<  put  off"  goods — Memorandum  in  broker's 
book.     Thornton  v.  Charles 896 

2.  Delivery — Arrival  of  goods  at  agent's  warehouse — ^Direction 

by  buyer  to  put  certain  mark  on  goods— Receipt  for  goods  signed  in 
agent's  ledger  after  commencement  of  action.    Bill  v.  Bament .  658 


3.  Horse — ^Warranty  of  soundness — ^^  Sound" — Meaning  of  term. 

Kiddell  v.  Btimard 857 

4.  Stoppage  in  transitu — Ship  boarded  by  agent  of  assignee  of 

bankrupt  buyer—Goods  touched  and  notice  of  possession  of  cargo  given 
to  master — Constructive  possession — Subsequent  actual  possession  by 
agent  of  seller.     Whitehead  v.  Anderson 819 

5.  Notice  of  stoppage — To  whom  notice  should  be  given — 

Evidence  of  authority  to  stop  goods — Letters  to  third  party.  Whitehead 
y.  Anderson 819 

6.  Warranty  or  condition — <<To  arrive"  construed  as  a  con- 
dition.    Johnson  y.  Macdonald  . 838 

7. Contract  to  manufacture  locomotive  engines —Satisfactory 

performance  on  stipulated  trial — Subsequent  failure  of  engine — Latent 
defect  in  material — Action  for  balance  of  agreed  price — Evidence. 
Sharp  V.  O,  W,  By.  Co 647 

8.  Goods    stored    on    seller's   premises  —  Wrong^ful   sale.      See 

Trover,  2. 

SETTLEMENT  (MABBIAGE)— 1.  After-acquired  property— Foreign 
property  coming  to  wife  under  her  father's  will — Father  dead  but  pro- 
perty not  collected  at  date  of  settlement.     Hoare  y.  Hornby       .  73 

2.  Covenant  to  settle  wife's  future  property — Absolute  re- 
version not  mentioned  in  settlement — Bankruptcy  of  husband — Claim  by 
assignee  to  fund,  which  had  fallen  into  possession.   BIythe  y.  Gran  mile    319 

3.  Wife's  estate — Limitation  (in  default  of  issue)  in  favour  of 

wife's  brothers  and  sisters— Sale  of  estate  by  husband  and  wife — Death 
of  wife  without  issue — Limitation  voluntary  and  void  against  pur- 
chaser.    Cotterell  y.  Homer 387 

SHIP  AND  SHIPPING— 1.  Ship— Contract  for  purchase — Stipulation 
for  certificate  contrary  to  Begistry  Act — Illegal  contract.    Goss  y.  Quinton 

616 
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SHIP  AND  SHIPPING— 2.  Freight— Lien— Direction  to  agent  to 
meet  specific  bill  out  of  freight — Subsequent  order  to  pay  other  bills  out 
of  same  fund— Priority— Revocation  of  authority.    Miln  t.  Waliaii,     184 

3.  Pilot — Evidence  of  identity.     See  Evidence,  13. 

SOLICITOB — 1.  Lien  on  mortgage  deed  held  by  solicitor  of  mort- 
gagee— Lien  against  client  for  amount  equal  to  value  of  security- 
Bankruptcy  of  mortgagee — Bill  by  mortgagor  to  set  aside  mortgage  or 
to  redeem— Order  to  mortgagee's  solicitor  to  deliver  deed  to  mortgagor 
on  payment  of  amount  due  under  security.    Bider  v.  Jones        .  171 

2.  Privileged    communication— Sale    of  estate — Same    solicitor 

acting  for  vendor  and  purchaser  —  Communication  from  purchaser 
asking  for  time  to  pay  purchase-money.     Perry  y.  Smith   .  .869 

SPECIFIC  PEBFOBMANCE— 1.  Jurisdiction  of  Court— Contract- 
Defined  work — Difficulty  of  assessing  damages.  Storer  y.  0.  W,  Ry, 
Co. 23 

2.  Personal  services— Receiver  to  Bishopric— Want  of  mutuality 

—Impossibility  of  decree  against  plaintiff.     Picktring  y.  Bishop  of  Ely    132 

And  see  Vendor  and  Purchaser. 

STAMP  DUTY— 1.  Agreement  for  sale  of  growing  firuit  —  Value 
above  £20.     Rodwell  y.  Phillips 807 

2.  Mortgage — Security  for    acceptance  of   bill  of   exchange — 

Letter  enclosing  bill  of  lading  and  policy  of  insurance  on  cargo  expected 
to  arrive—"  Disposition  "  of  personal  property.    Harris  y.  Birch     .    834 

3.  Order  for  payment  of  money — Arrears  of  mortgage  interest — 

Letter  written  by  mortgagor  to  lessee  of  tithes  desiring  him  to  pay 
sum  in  arrear  to  mortgagee  and  to  charge  it  to  mortgagor  in  current 
account  for  tithes.     Lord  Braybrooke  y.  Meredith 339 

TENANT  FOB  LIFE— Tenant  for  life  entitled  to  enjoy  in  specie  the 
income  of  proper  specifically  bequeathed  for  her  enjoyment  during  her 
life.     Oakes  y.  Strachey 374 

TBESPASS — Coal  mine— Possession  of  plaintiff— Evidence— Measure 
of  damages.     Wild  y.  Holt 860 

And  see  Common,  4. 

TBOVEB — 1.  For  goods  —  Carrier  —  Lien  for  charges  —  Notice  — 
Tender.     Jones  y.  Tarleton 863 

2.  Sale  of  goods  —  Payment  by  instalments  —  Goods  stored  on 

seller's  premises— Key  handed  to  buyer— Wrongful  sale  by  seller. 
Milgate  y.  Kehhle 475 

3.  For  deed.    See  Landlord  and  Tenant,  6. 

TBTJST — 1.  Declaration  of  trust  —  Evidence  of — Correspondence  — 
Lease  taken  over  (as  stated  in  letters)  from  sole  desire  to  assist 
sister  and  her  family — Trust  for  sister  and  her  children.  Morton  y. 
Tewart 35 

2.  Discretionary  trust — Trust  for  son  until  he  should  become 

bankrupt — On  bankruptcy  discretionary  trust  for  maintenance  of  son 
and  his  family — Bight  of  assignee  to  share  awarded  to  son  in  exercise 
of  trustees'  discretion.     Lord  y.  Bunn 56 

3.  Will — Income  to  wife,  for  maintenance    of  children — 

Discretionary  power— Inquiry  by  Court  as  to  exercise  of  discretion. 
Longmore  y.  Klcum 1 92 
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agent  I  TBX7ST— 4.  DiBcretionary  trtust — Investments,  Change  in—Marriage 

>r  bilJii^        settlement — Power  to  invest  on  leaseholds — Bequest  of  cestui  que  trust 
tj.f  ..  h        ^  ^^^  stock  and  reinvest  in  eligible  leaseholds — Discretionary  power. 

Lee  v.  Young 258 

5.  Trust  for  sale— Bight  of  devisees  of  sole  surviving  trustee  to 

of  mor         execute  trust.     Cooke  v.  Crawford 303 

lecaritj-  q^ Special  Act  vesting  estates  in  trustees  for  sale — Covenant 

rtg&g«"         for  title.     Ex  parte  Clothworkers*  Co.  ...  ...     316 

YENDOB  AND  PXJBCH  A  8EK— 1 .  Growing  crop— Agreement  for 
sale  of  growing  fruit — Interest  in  land — Statute  of  Frauds.  Eodwell  v. 
Phillips 807 


Bolicifc 


•  ^'  2.  Purchase-money— Lien — Consideration   an  annuity  granted 

by  separate  deed.     BttcMand  y.  Pocknell .371 

jntrac:- 

l  Ij^. !,  3.  Specific  performance— Costs — ^Decree  against  infant  heir-at-law 

.   ::  of  vendor—Costs  where  no  default  on  either  side.     Hanson  y.  Lake  .     170 

lutti&l-^  4.  Parties  to  suit  —  Persons  claiming  under  subsequent 

fii  i.         disposition  by  vendor — Auctioneer  added  as  defendant— Costs.     Cutis  y. 
Thodey 329 

5.  Death  of  vendor  or  purchaser  intestate — Parties  to  suit 

-  Vali;  against  purchaser.     Cave  v.  Cork    . 79 

6.  Title  —  Conditions  of  sale — Objections  to  title  —  Waiver  — 

bao^  Objections  delivered  out  of  time — Objections  received  and  discussed 

jpectec  without  protest  by  vendor's  solicitor  —  Be-sale  by  vendor—  Specific 

.  ^^  performance.     CutU  y.  Thodty 329 

t«rest'  7.  Allotment  under    Inclosure    Act  —  Delay  in  award  — 

top^J           Purchaser  in  possession  —  Interest  on  purchase-money.     Att.-Gen.Y, 
currei'  Christ  Church,  Oxford 334 

8.  Covenant   for    title  —  Special   Act    vesting   estates   in 

jg  the  trustees  for  sale — Covenant  by  tenants  for  life.    Ex  parte  Chthworkers*  Co, 

^ghar  316 

.  '^''*'  9.  —  Delivery  of  abstract — Pleading — Allegation  of  delivery 

— Two  deeds  handed  to  purchaser,  read,  and  returned  to  vendor.    Home 
easure  y.  Wingfield 446 

10.  Specific  performance — ^Vendor  tenant  for  life — Title  not 

at  once  rejected  by  purchaser — Good  title  to  fee  simple  shown  at  hearing. 
Salisbury  y.  Hatcher 26 

tie*" 

.  ^^  11. Vendor's    action  —  Defence    of  original    want  of 

mutuality  —  Waiver,    unless    objection    taken    at    once.    Salisbury  v. 
ed,^°  Hatcher 26 

.  ^'^  12.  Concealment  —  Bescission    of    contract.       See   Fraud    and 

Misrepresentation,  4. 

WILL— 1.  Annuity— Gift  of  £80  a  year  "from  the  interest  of  my 
^^IZ  funded  money  in  the  Bank  "—Bequest  of  stock  or  annuity  charged  on 

J«*^'  -ftinH  UV/*/vfi  17      Mnriiltarvn  1 0ft 

35 


fund.     Wilson  y.  Maddison 198 


2.  Bequest  of  business — Carriage  manufactory — Carriage  being 

built  to  order  of  customer — Whether    passing  to  legatees.     Elliott  y. 
^°^l  Elliott ....     653 

f  SOD 

;rcif  3.  Bequest  to  A.  and  her  children  for  their  joint  maintenance — 

^  Gift  to  parent  and  children  as  joint- tenants.     Wilson  y.  Maddison     .     198 

jjB-  4.  Charity— Legacy  in  trust  for  benefit  of  Boman  Catholic  priests 

0^              in  London — Death  of  trustee  in  testator's  lifetime — Uncertainty — Lapse 
IS*  — ^Approval  of  scheme.    Ait, -Gen,  y.  Gladstone 300 
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WILL— 5.  Construction— Besidue—" And"  construed  "or."    Hether- 
ington  v.  Oakrrutn 154 

6.  "Issue" — Word  construed  in  different  senses  in  same 

will.     Bead  v.  Randall 128 

7.  Devise— Devise  of  freehold  farm — Land  partly  leasehold,  but 

always  treated  by  testator  as  freehold — Leaseholds  not  passing  by      ;     ' 
devise.     Stone  v.  Greening 364       •     ^ 

— -  8.     Devise  of  copyholds — ^Words  purporting  to  create  estate 

tail— Fee-simple  conditional  to  devisee—"  Children  " — **  Issue."    Doe  d. 
Til f sard  v.  Simpson      ...........     634 

9. No  words  of  inheritance — Intention  of  testator — "Beal 

estate  " — Intention  to  pass  fee.     Knight  y.  Selby 469       i 

10.  Resulting  trust— Devise  to  nephew  "  upon  the  trusts  or 

for  the  user  following  "—No  trust  declared  as  to  greater  part  of  estate 
— ^Whether  resulting  trust  in  favour  of  son  and  heir.     Hughes  v.  Evans 

383 

11. "Specific  lease" — Devise  of  freeholds,  copyholds  and 

leaseholds,  apparently  general  and  residuary,     Symons  v.  James  156 

12.  Gift  to  class — Gift  to  children  who  attain  21— Age  attained 

by  two  out  of  three  children — Possible  claim  by  after-bom  children — 
Interest  allowed  but  payment  of  capital  refused.     Brandon  v.  Aston      11 

13.  "  E.  and  the  other  children  "—Children  living  at  date 

of  will.     Leach  v.  Leuch 247 

14.  Gift  of  residue  to  first  cousins,  "the  children  of  my 

father's  brother  of  the  name  of  C." — Two  persons  answering  descrip- 
tion—Children of  both  brothers  entitled  to  share.    Hare  y.  Cartridge    309 

15.  Bequests  to  children  attaining  21 — Gift  over  to  issue  on 

death  before  shares  payable — "Payable"  construed  as  "  attaining  21." 
Jones  y.  Jones 402 

16.  Gift  to  "  children  "—Both  legitimate  and  illegitimate 

children — Intention  of  testator — Evidence.    Meredith  y.  Farr  .        .     255 

17.  Gift  to  "children  lawfully  to  be  begotten " — Inclusion 

of  illegitimate  child  by  name.    Meredith  y.  Farr 255 

18.  Gift  over  on    death  without   issue — "Depart  this  life" — 

Death  in  lifetime  of  preceding  tenant  for  life.    Davenport  y.  Bishopp    234 

19.  Legacy  to  infant — Gift  by  person  in  loco  parentis — Interest 

at  4  per  cent,  from  testator's  death.     Wilson  y.  Maddison  .  .     198 

20.  Legacy  to  married  woman — Legatee  domiciled  in  Scotland — 

Death  of  legatee's  husband  before  payment  of  legacy — Payment  to 
legatee  —  Kight  of  husband's  personal  representatives  —  Notice  — 
Knowledge  of  Scots  law.     Leslie  y.  Baillie 51 

21.  Legacy — ^Vesting— Legacies  to  younger  children  payable  out 

of  real  estate  within  twelve  months  after  youngest  should  attain  21 — 
Direction  to  eldest  son  taking  estate  to  pay  each  child's  legacy  at  21. 
Brown  y.  Wooler 82 

22.  "Nearest  of  kin" — Gift  to  nearest  of  husband  and  wife  on 

death  of  daughter  without  issue  in  wife's  lifetime — Nearest  of  kin  at 
testator's  own  death.     Urquhart  y.  Urquhart 416 

23.  "Next  of  kin "—B^sidue— Grandchildren  and   brothers  of 

testator.     Cooper  v.  Denison 346 

— -  24.  Precatory  trust — "  Becommend  "  —  Absolute  power  of 
appointment  followed  by  recommendation  to  leave  to  particular 
persons.     Young  y.  Martin 292 


h. 


VOL.  LX.]  INDEX.  941 

WIIjL~25.  Besidue — Gift  to  ^'F.  B.  and  his  fEunily"  of  residue  except 
''  cash  or  monies,  so  called  " — ^*  Family  "  construed  as  '<  children" — 
Bequest  passing  promissory  note,  annuities  and  foreign  bonds.  Bealea 
V.  Cris/ord 412 

26.  Besidue— Besiduary  devise — '*M.  N.  and  C.  C.  shall  divide 

...  as    residuary    legatees   whatever    I    may    die    possessed    of" — 
Whether  passing  real  estate — Life  estate  of  wife.     Davenport  v.  Coltman 

794 

^  27.  Vesting— Gift  to  niece  for  life  and  after  her  death  to  her 

children  ^'  share  and  share  alike" — Bight  of  niece's  children  dying  in 
' '         her  lifetime  to  share  in  fund.     Ttmpleman  v.  Warrington      .        .         .     336 

^^  28.  Vested  interest— Death  without  leaving  issue — Leaseholds — 

Enjoyment  in  specie — Exclusion  of  rule  in    Howe  v.    Lord  Dartmouth, 
p  Daniel  v.  Warren 148 

^*  -^—  29.  Words  implying   succession — «*  Their    children    after  them 

respectively"    construed  as  words  of  limitation.     Snowball  v.  Procter 

236 

^  30.  Annuity — Infant — Maintenance — ^Account.    See  Infant,  5. 

31.  Infant — Devise  to  at  21 — Maintenance.     See  Infant,  4. 

32.  Charge  of  debts.     See  Executor  and  Administrator,  5. 

WOBDfS^— "And."     5ee  WiU,  5. 

^'  "Children."     Sec  Will,  16. 

[  *  *  Depart  this  life."    See  Will,  18. 

fr  "Family."     SecWill,  25. 

a  "  Issue."     See  Will,  6. 

"  Nearest  of  kin."    See  Will,  22. 

e  "Next  of  kin."     /Sfec  Will,  23. 

"  Payable."    See  Will,  15. 

I  "Becommend."    Sec  Will,  24. 

"  Sound."     See  Sale  of  Goods,  3.  -"     ^. 

END   OF   VOL.    LX.  -"    '^  i  J  -«     . 
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